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DEDICATION OF THE ENGLISH TRANSLATION, 


TO WARREN HASTINGS, ESQ, 


LATE SOVERNOR-GENENAL OF BENGAL, ETO, 


Srz,—Arrer the labour of several years, 
I am at last enabled to present you with a 
translation of the HEpAYA. 

To you, Sra, I feel it incumbent on me to 
inscribe a work originally projected by your- 
self, and for some time carried on under your 
immediate patronage.—However humble the 
translator’s abilities, and however imperfect 
the execution of these volumes may be, yet 
the design itself does honour to the wisdom 
and benevolence by which it was suggested ; 


ts SIR, 


and if I might be allowed to express a hope 
upon the subject, it is, that its future beno- 
ficial effects, in facilitating the administra- 
tion of Justice throughout our Asiatic terri- 
tories, and uniting us still more closely with 
our Mussulman subjects, may reflect some 
additional lustre on your Administration..— 
I have the thonour to be, with the utmost 
respect, and the most lively gratitude and 
esteem, 


Your most obedient, 


And most humble Servant, 
CHARLES HAMILTON, 


INTRODUCTORY ADDRESS 


BY THB 


COMPOSERS OF THE PERSIAN VERSION. | 


Prats and glory unbounded is due to that 
adorable Being, in the investigation of whose 
ways, through their several mazes, the most 
learned theologians arc exhausted, and the 
most contemplative philosophers, in the wil- 
derness of research, find the foot of compre- 
hension shackled with the fetters of amaze- 
ment !—Duly to return thanks for his favours 
(which to offer is a duty indispensably in- 
cumbent on every existent being) is impos- 
sible; and to touch the skirt of his intelli- 
gence (which exceeds the power of the finger 
of diligence) by force of reason and study, 
impracticable !—Salutations innumerable are 
slso to be presented at the tribunal of Him 
who is seated on the elect throne, to follow 
whose infallible institutes is a certain means 
of attaining the Divine favour, and whose 
world-illuminating Lamp of Law derives its 
sacred light from the morning beams of the 
Day of Judgment.—All honour and blessing 
upon him, and upon his holy family, and 
his worthy Companrons !—Upon the tablets 
of the hearts of those who adorn the exor- 
dium of the book of knowledge and wisdem, 
and upon the minds of those who expound 
the collected mysteries of the creation, it 
is impressed,—that, from the day that the 
delightful region of Brene@aL was cheered 
by the rays of Government of the Nawab 
Governor-General, Mr. WARREN HastTINGs, 
the whole of his wise and prudent attention 
was occupied and directed to this point,— 
that the care and protection of the coun- 
try, and the administration of public affairs, 
should be placed on such a footing, that the 
community, being sheltered from the scorch- 
ing heat of the sum@of violence and tyranny, 
might find the gates closed against injustice 
and oppression; and that the rage of sedi- 
tion in those who deviate from the road of 
truth might be limited and shortgned :—and 
since this hope must be fulfilled@through th@ 
iffluence of the holy Law of the Propuet, 
and the injunctions and inhibitions of the 


t 
chosen sect,—this denizen of the kingdom 
of humility and solitude, named Grotam 
YEHEE, was therefore instructed and em- 
powered, together with Molla Tas-appEEN, 
Meer MoHAMMED HosseErn, and Molla Saar- 
REEAT Oot, to translate from the Arabic 
language into the Persian idiom certain 
treatises upon the Law, but particularly 
that excellent work the Hepaya (which 
from its great subtlety, and the cleseness ox 
its style, is a species of miracle),—to which, 
accordingly, with their assistance, applying 
his attention, the Arabic text was, as much 
as it would admit, reduced into a Persian 
version; which they have entitled the 
Hepaya Fausre [Persian Guide],—hoping 
that mankind may thereby find their wants 
supplied, and that profit and advantage may 
thence accrue. 

From those who travel in this fruitful 
garden let it not be concealed, that where, 
in the course of their investigation, the word. 
Sheikhine [the two Elders] is mentioned, it 
signifies the two renowned Doctors,“ Imam 
ABoo HANEEFA, and the most illustrious 0 
his disciples, Imam ABoo Y@osar:—where 
the word Tirrafine [the two extremes] 1s 
written, it imports the sublimg name of 
Asoo HanreEra (on whom be the peace of 
Gop) and Imam Monammep, who stan 
next in rank to the two Elders; and by t 
term Sahibine [the two disciples] are i 
tended the two scholars of HaNEEFA, upo 
both of whom be the blessing of Gop! 


A HOPE is indulged, from the benevolence 
of those who shall peruse the following 
pages, that if, in passing over the valleys 
and the hills of this long journey, it shoul 
happen that the foot of meditation has any 
where slipped from its place, they will n 
treat it with severity, nor expose it to th 
finger of scorn or reprehension.—The guid 
ance is with G@p! 


ADVERTISEMENT TO THE SECOND EDITION. 


ty further pursuance of the design to which 
I alluded in my Preface to the Third Edition 
of Ménu’s Institutes, I now present to the 
profession the Second Edition of the Hepaya. 
As this work has been made a text-book by 
the Council of Legal Education, for the 
examination of the students of the Inns of 
Court, who are qualifying themselves for 
call to the English Bar, with a view of prac- 
_tising in India; as the First Gdition, by 

Harffilton, has been some time out of 
print; its bulk (four quarto volumes) is 
not calculated to assist reference to its pages ; 
and its price had increased in proportion to 
the difficulty of obtaining it, I felt it a 
duty to publish a new Edition, in order | 
bring it somewhat more within the reach of 
the student, not only with reference to its 
size, but its cost. Ihave accordingly, there- 
fore, prepared this Edition for those enter- 
prising Publishers, Messrs. W. H. Allen 
and Co. A large portion of the work having 
become obsolete, in consequence of the aboli- 
tion of slavery, and from other causes, I have 
expunfed the Books containing those por- 
tions from the present Edition, they being 
more interestu&tg to the antiquarian (who 
can consult the First Edition) than useful 
to the stgdent or practitioner, and their 
igsertion would not only have increased 
the bulk of the volume, but its expense 
also. I have, however, retained in the 
‘‘ Introductory Discourse” the translator’s 
epitome of those books from which the 
object and scope of the obsolete law may 
be learned. Where portions of the ex- 
punged subjects have been incidentally 
mixed up with others, I have been constrained 
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to retain such portions lest the context 
might, by their omission, be involved in ob- 
sourity. The second edition is now comprised 
in one volume, printed in double columns, 
and in smaller type than the original, with a 
view of comprising it within that compass, 
but, as the type is clear, it is conceived that 
no disadvantage will result fromthis. Where- 
ever any subjectis omitted, I have inserted a 
note, expressing my reasons for expunging it. 
A large portion of the original translation 
had been printed in Italic letters. For the 
sake of uniformity and clearness, this 
plan has not been adopted in the pre- 
sent Edition. I have added a very copious 
Index, which will facilitate reference to 
the context; and I should have embodied 
in foot-notes, references to the cases that 
have been decided upon the various subjects 
of which the work treats, but that I have 
already done so in that portion of my work: 
on “the Mafommedan Law of Inheritance 
and Contract,” in which the same subjects 
are discussed, and where those cases will be 
found collected. 

Although the present Edition has been 
published with a view of assisting the student 
to prosecute his studies, yet the hope is 
entertained that the Judge, as well as the 
Practitioner, will find it useful, particularly 
in those provinces where the Mahommedan 
law demands a great portion of the attention 
of the judicial, as well as that of the prac- 
titioner. It is hoped, also, that it may be 
found useful in promoting the study of the 
law in the several Universities in India, it 
being advisable to assimilate the curriculum 
in both countries as much as possible. 


STANDISH GROVE GRADY. 
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consideration, as well as the immediate 
advantages to be derived from it, swhich 
dictated. the compilation of the H1inpoo 
Copz: and it was the same motive which 
gave rise to the present publication. 

Mawy centuries have elapsed since the 
Mussulman conquerors of Inpra established 
in it, together with their religion, and 
general maxims of government, the practice 
of their courts of justice.—From that period 
the Mussutman Cover has been the standard 
of judicial determination throughout those 
countries of Inpra which were subjugated 
by the Mohammedan princes, and have since 
remained under their dominion. In one 
particular, indeed, the conduct of the con- 
querors materially differed from what has 
been generally considered in Europe (how 
unjustly will appear from many passages in 
this work) as an invariable principle of all 
Mussulman governments; namely, a rigid 
and undeviating adherence to their own 
Law, not only with respect to themselves, 
but also with respect to all who were subject 
to their dominion.—In all spiritual matters, 
those who submitted were allowed to follow 
the dictates of their own faith, and were 
ever protected in points of which, with 
respect to a Mussulman, the Law would 
take no cognizance.—In other particulars, 
indeed, of a temporal nature, they were 
considered as having bound themselves to 
pay obedience to the ordinances of the Law, 
and were of course constrainéd to* submit to 
its decrees.—Hence the Hinnoos enjoycd, 
under the Mussulman government, a com- 
plete indulgence with regard to the rites and 
ceremonies of their religion, as well as witk 
respect to the various privileges and immu- 
nities, personal and collateral, involved in 
that singular compound of allegory and 
superstition.—In matters of property, on 
the contrary, and in all other temporal 
concerns (but more especially in the criminal 
jurisdiction), the Mussulman law gave the 
rule of decision, ¢xcepting where both 
parties were Hindoos, in which case the 
point was referred to the judgment of the 
Pundits, or Hindoo Lawyers.—It is true, 


many instances exposed to unfair and partial 
decisions, but more particularly where a 
Mussulman was concerned, in which case 
the law of MoHAMMED was doubtless often 
misinterpreted, and wrested to the purposes 
of injustice, or (which was an evil of equal 
magnitude) the decree was the result of a 
bargain between the magistrate and the 
highest bidder.—Still, however, these abuses 
did not alter the spirit ef the lav, which 
continued unvaried in its ostensible opera- 
tion ; the Mussulman courts determining in 
all matters of a criminal nature, without 
exception, and in every case of Mussulman 
property; and admitting of appeals to the 
Hindoo Lawyers (for there are no regular 
Hindoo courts of justice) only in cases where 
the Mussulman law had made no provision, 
or in which no Mohammedan had any 
interest. 

Sucm was the state of jurisprudence in the 
BENGAL provénces, when a wonderful revo- 
lution threw the government of th.m into 
the hands of the ENGrisu. 

LITTLE acquainted with the forms, and 
still less with the elementary principles, of 
the native administration of justice in their 
newly acquired territories, the British go- 
vernment determined to introduce as few: 
innovations in those particulars as were con- ' 
sistent with prudence; and the only material 
alteration which, in course of time, took 
place, was the appointment of Company’s 
servants to superintend and decide, as Judges 
in the civil Mussulman courts, and as Ma- 
gistrates with respect to the criminal juris- 
diction.—An important change was indeed 
effected in the administration of both justice 
and revenue, so far as affecied the dis- 
tinctions hitherto maintained between Mus- 
sulmans and Hindoos. Of these t’.e latte 
had always been subject to double taxes 
and imposts of every denomination, levied 
on principles which are fully explained ir 
the course of the present work: and they 
also laboured under particular inconvenience 
and disadvantages in every judicial proces: 
(especially where the litigating adversar 
was & Mussulman) some of which have been 


this statement rather accords with the spirit “Nready noticed.—By the British government 


of the Mohammedan laws, than with the 
practice of them; for it too frequently 
happened that little regard was pa‘d either 
to judicial ordinance or natural equity.— 
‘Where avarice and bigctry are un%ed with 
despotic power, such a combination will 
pods abuses, and corrupt the streams of 
justice.—Accordingly, the Hindoos were ‘in 


both have been placed, in these points, upon 
an exact equality ; and the Hindoo and Mus- 
sulman, respectively, have their property. 
secured to them under that system which 
ach is taught to believe possessed of para 
mount authority: but where their interests 
clash in the samé’ cause, the matter is neces- 
sarily determined by the principles of the: 
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Mussulman law, to which long usage, sup- 
ported by the policy of the Mogul govern- 
ment, has given a sort of prescriptive 
superiority.—Still, however, though much 
was effected, much remained to be done.— 
The gentlemen who were appointed to super- 
intend the proceedings of the courts, having 
had no opportunity of studying the languages 
in which the laws are written, were con- 
strained jn their degerminations, to be guided 
by the advice of the native officers—men 
sometimes themselves too ill informed to be 
capable of judging, and generally open to 
corruption.—Hence appeared the necessity of 
procuring some certain rule whereby those 
gentlemen might be guided, without being 
exposed to the misconstructions of ignorance 
or interest, and which might enable them to 
determine for themselves, by a direct appeal 
to the Mussulman or Hindoo authority on 
the ground of which they were to decide.— 
A compilation was accordingly {grmed, under 
the inspgction of the most learned Pundits 
(Hindoo Lawyers), containing an abstract 
of the Hindoo laws, the translation of which 
into English was committed to Mr. HaLHeEn ; 
and, shortly after this was accomplished, a 
number of the principal Mohammedan pro- 
fesors in Bengal were employed in tratts- 
lating from the Arabic into the Persian 
tongue a commentary upon the Mussulman 
law, called the HEDAYA, or Guide, a work 
held in high estimation among the people of 
that persuasion. The English version of 
that commentary is now submitted to the 
public. 

BExORE the translator proceeds to give an 
account of this work, it may be proper to 
say somethingsconcerning the Laws of which 
it treats. 

Tue Mpssulman Law proceeds, in its de- 
terminations, upon two ground; the text 
of the Koran, and the Sonna, or oral law, 
corresponding with the Mishna of the Jews. 

THE Koran (or, as it is more commonly 
termed, AL Koran) is considered by the 
Mussulmans as the basis of their law; and 
is therefore, when applied to judicial matters, 
entitled, by way of distinction, al Sharra, or 


THE Law, in the same manner as the Penta. . 


teuch is distinguished by the JEws. 

WHo was the real Author of this extraor- 
dinary compound of declamation and pre- 
cept, must for ever remain a matter of uncer- 
tainty, since on this point much difference of 


however, was hiraself the principal projector, 
is beyoyd dispute, although it be probable 
that he received much assistance from others 
in the composition of it.—By all orthodox 
Mussulmans the original is believed to have 
existed from eternity, inscribed on the tablet 
of the divine decrees, which stands close by 
the throne of Gop, and contains the pre- 
destined fate of mEN and things.—From this 
tablet a copy of it is supposed to have been 
taken by the angel GaBRIEL, and conveyed 
to the Simma Asfl, or lowest heaven, where 
it was by him revealed to the Prophet in 
various portions, and at different times.—In 
fact, it was delivered by Mohammed piece- 
meal to his followers, according as the occa- 
sion dictated, or as any particular emergency 
required: nor was it arranged together, in 
its present form, until the reign of his friend 
and successor, the Khalif Asoo Brexr, who 
ordered the whole to be collected from the 
deaves or skins on which the passages had 
been written, and also from the mouths of 
such of the surviving companions of the Pro- 
phet as had committed them to memory, and 
inserted in one volume, but without any re- 
gard to the order of their original promulga- 
tion.—Much. difference, however, was soon 
perceptible in the several copies of this work; 
wherefore OruMaN, the second succeeding 
Khalif, to remedy the growing evil, directed 
a number of copies to be transcribed from 
this of Anoo Brexr, and ordered all others to 
be destroyed.—Tho precepts of the Koran 
are of two descriptions, prohibitory and 
injunctive. In the application of them te 
practice they are always considered as un- 
questionable and irrefragable, except where 
one passage has been contradicted, and con- 
sequently repealed, by a subsequent passage, 
some instancs of whish are cited in the course 
of this Commentary. 

Sonna isa word which (among a variety 
of other senses) signifies custom, regulation, 
or institute. The Sonna (or, as it is ex- 
pressed among the Arabs, by way of dis- 
tinction, Al-Sonna) stands next to the Koran 
in point of authority, being considered as a 
kind of supplement to that book. It forms 
the body of what is termed the oral law, 
because it never was committed to writing 
by the Arabian Legislator, being deduced 
solely frem his traditionary precepts or 
adjudications, preserved from hand to hand, 
by author:xed persona, and which apply to 


opinion obtained, even among the earliest “many points of both a spiritual and 


opponents of MozAmMMED and his pretended 
mission.—That this extraordinary person, 


poral nature, not mentioned or but slightly 
touched upon in the Koran.—These tradi- 


exyi 


tions* are divided, by the Mussulman 
corumentators, into two classes: I. the sim- 
ple sayings of the Prophet from his own 
uninspired judgment; II. sayings from di- 
vine inspiration. The former are termed 
Hadees Nabwee, or traditions of the Pro- 
PHET; the latter Hadees Koodsee, or divine 
traditions; and both have the force of laws. 
—After MoHAMMED’S death, they were at 
first quoted by his companions merely in 
order to decide occasional disputes, or to 
restrain men from certain actions which the 
Proruet had prohibited: and thus, in pro- 
cess of time, they became a standard of 
judicial determination. The first collection 
of them was made in the Khalifat of ALEE; 
and, in after times, many pious men em- 
ployed themselves in making those collec- 
tions.—There are, besides these, a multitude 
of traditions cited by the Mussulman com- 
mentators, concerning the acts and sayings, 
not only of their Propet, but also of hig 
CoMPANIONS and immediate successors; 
which, though not of equal authority, are 
nevertheless admitted to have some weight 
as precedents in judicial decisions, when not 
rejrugnant to reason, or contradicted cither 
by the Koran or the Sonna. Upon the 
Sonna a great number of volumes have been 
written, under the titles of Sonna,t Ra- 
wayat,t and Hawadees,§ several of which 
are quoted in the course of this work, and 
will be more particularly mentioned when 
we come to treat of authorities. * 

Practical Divinity, also, is admitted 
to have its due weight in judicial determi- 
nations, even among the orthodox. As used 
by the Mussulman Lawyers, it chiefly cap- 
sists of casuistry, and analogous applica- 
tions to, or deductions from, cases already 
determined upon by the more certain stan- 
dards of the Koran or Sonna; the nature 





* The translator, speaking of the Sonna, 
uses the word traditions, in compliance with 
custom, which, among Europeans, has applied 
this term to all the oral precepts, &c., of Mo- 
HAMMED.—Hadees (pronounced, among the 
Arabs, Hadeeth) properly signifies an occur- 
rence or event. Some Mussulman commen- 
tators define it to mean “an emanation,”’ 
and understand it particularly im this sense 
when applied to the sayings or actions of 


their Prophet. @ e 
Institutes. e 
t Reports. Traditions. 
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of which will “be more fully explained by 
the perusal of a single page of the work 
than by any illustration that could be 
offered. F 

Havrne stated thus much with respect to 
the foundations of the Mussulman Law, we 
shall next endeavour 'to account for those 
varieties which at present appear in the 
superstructure ;—but before we proceed to 
this it will be proper to.enter into a short 
detail of the events in which originated the 
first great schism among the followers of 
MoHAMMED. 


Hap the impostor of Mecca left, at his 


decease, any male heirs, it is possible that 
the distinction to which he rose would have 
been transmitted without question to his 
posterity. In this however he was disap- 
pointed, his five sons having all died in their 
infancy.—He had indced four daughters by 
his first wife Kaaprs4, of whom one alone 
survived him, his favourite Fatima, the 
wife of ALEE; but a female was universally 
deemed incompetent to be the leader of the 
FAITHFUL. 

ALEE,* as the nearest relation of the pro- 
phet, the husband of his daughter, and the 
lineal chief of his family, aspired to the suc- 
eéssion, with hopes founded not less on his 
personal merit than his conjugal and here- 
ditary claims.— When MonamMED was 
seized with his last illness, his son-in-law 
probably expected a nomination in his 
favour.—His views however were frustrated, 
and his pretensions for the present defeated. 
—AysHA,t the stepmother of Fatima, had 
always entertained an antipathy azainst 
him; and, by exerting her influence with 
the dying Prophet, easily prevented him 
from making any declaration which might 
determine the Mussulmans in favour of the 
descendant of Hasnim.—From this circum- 
stance, on the decease of MomnamMenp, his 
followers became divided into several fac- 
tions.—The people of Medina were desirous 
of raising Saap, one of their countrymen, 
to the dignity of Imam, or chief; whilst the 
Meccanites, considering his advancement as 
subjecting them to a foreign domination, 





* ALEE Bin ABEE TALIB, cousin German 
of MoHAMMED, and, with him, descended 
from Hashim Abdalminaf, from whom the 
Hashimee tribe derives its title. 

+ The daughter of Aboo Bekr, styled, by 
the Mohammetians, 0m al MAWMENEEN, or 
Mother of the FAITHFUL. 
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declared their intention of electing a chief 


among themselves.— Had such a design been 
carried into effect, it must, in its conse- 
quences, have destroyed altogether the 
newly established religion ; and by crushing 
the rising empire of Islamism in its infancy, 
would have restored the Arabs to their 
primitive barbarism and idolatry.—The pru- 
dence or policy of OMAR, and some other of 
the princ&pal comp&nions, interfered; and 
they proposed, in order to avoid the dangcer- 
ous schism which this must occasion among 
the Mussulmans, that all parties should, 
without, distinction, unite in the election 
of a Successor to the Prophet, who as such 
should be universally obeyed.—The matter 
was not settled without much contention : but 
at length Asoo Brexnr, the father-in-law of 
MowaMMED, who had exerted himself as a 
mediator among the disputants, was unani- 
mously elected by the elders, and acknow- 
ledged by the people.—It was ®& vain thnt 

~ the Hashi®mees, and other partizansof ALEE, 
vehemently opposed this defeasance of his 
right, and obstinately maintaincd that he 
alone had an indisputable and exclusive 
claim to succeed, as well on account of his 
near relation to MOHAMMED, as because of 9 

“declaration of the latter to that effect.*— 
Their remonstranccs were disregarded, thcir 
clamours drowned admidst the acclamations 
of the multitude, and they were compelled 
to remain satisfied with rcfusing to acknow- 
ledge the Khalif. 


ALEE himself retired from the scene of 


“his mortification, and sustained the disap- 

‘pointment of his ambition with silent 
disgust; nor did he pay his homage to the 
appointed ‘‘CoMMANDER OF THE FAITHFUL” 
until some time after, when the death of his 
wife Fatinfi had weakened his party, and 
he perceived that a perseverence in his 
dissent might indeed create strife, but could 
not be productive of advantage. 

WITHIN little more than two years after 
his elevation, Aboo Bekr, finding himself 
attacked by a mortal distemper, nominated 
Omar to be his successor, who accordingly 
assumed the title without opposition, and 
pfter a most successful and victorious reign 
of above ten years, died of a wound he 


* The story cited by the partizans of 
ALEE, on this occasion, is related at length, 
in treating of the term Mawla,. [Omitted in 
this edition in consequence of the abolition 
of slavery.—Ep. ] 


received from ofie Firooz, a Persian slave, 
whom he had offended by a sarcastic obser- 
vation concerning a suit which the slave 
had referred to his tribunal.— When dying, 
Omak refused to appoint any particular suc- 
cessor, declaring the Khalifat to rest among 
six persons, who should succeed to each 
other agreeably to the order of their election 
or ballot; namely, ALEE, OTHMAN, Saan, 
ABDLRIHMAN, TatHa, and Zoparr. Of 
these ABDULRIHMAN agreed to forego his 
right altogether, provided he might have the 
privilege of naming the successor to OMAR ; 
a proposal to which all his colleagucs 
assented, except only ALEE, who took this 
opportunity to urge his superior and exclu- 
sive pretentions to the Khalifat. Aspu1- 
RIOMAN, however, notwithstanding his op- 
position, being supported by his four other 
colleagues, offered the Khalifat to OrHman, 
and he was proclaimed and recognized as 
sfccessor to the PRopHET, and sovereign of 
the Mussulmans. ALEE, on this sccond 
defeat, acted with a modcration which, how- 
ever laudable in itself, was much blamed by 
some of his adherents. He paid his homage 
to OTHMAN without murmuring, and ap- 
peared content to submit to the success of 
his competitor. 

Ir OTrmMAN was really desirous of the 
rank which he had thus attained, he ex- 
hibited a powerful instance of the delusions 
of ambition!, Whilst his armies were ex- 
tending the empire of Islam in every dircec- 
tion, and penetrating into Khorasan and 
Mauritania, the venerable Khalif found his 
reign disturbed by intestine commotions, 
an@ his person exposed to the violence of 
faction. His declining age had unnerved 
his arm; he was unable to hold the reins of 
dominion with the steady hand of his pre- 
decessors; and he, perhaps too late, dis- 
covered that he had undertaken a task to 
which he was unequal.—The governors of 
his provinces, encouraged, by the growing 
imbecility of their prince, plundered and 
oppressed those whom it was their duty to 
cherish and protect.—He had disobliged 
AysHa, “the Mother of the Farrurvt,” 
who excited a powerful cabal against him 
at Mecca, whilst ALER and his discontented 
Hashimites connived at, perhaps inflamed, 
these disord@rs. The malcontents at length 
being joined by the deputies from the op- 
Pyessed subjects of Egypt and Syria took to 
arms, and OTHMAN found himself besiegc§ 
in his own palace.—Superstition and respect 
for a°time withhedd. theygssajlants. Their 

e e ii * 


sornples, however, were soon overcome: they 
forced the gates; and the unfortunate Khalif 
expiated his errors or his weakness by his 
blood, 

THE insurgents, upon the murder of 
OTHMAN, made ALEE an offer of the Kha- 
lifat; which, with the consent of his col- 
leagues Tatwa and Zopare (already men- 
tioned), he accepted.—He was publicly pro- 
claimed Khalif within a short time after, 
and at the distance of twenty-four years 
from the period of his first aspiring to that 
dignity. 

In obtaining, however, this long-sought 
object, ALEE soon found himself embarked 
upon a tempestuous ocean, and the storm 
ended only with his life-—Conscious that 
the concern he was generally, and perhaps 
justly, suspected to have in the death of 
OTHMAN would not fail to alienate from him 
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Khalif treated with the utmost respect, and 
sent her back, with honourable attendance, 
to Mecca. 

AFTER this victory, ALEE remained com- 
plete master of Arabia. But he still found 
himself opposed by a powerful party in Syria; 
for MoavraH, having retired to Damascus, 
and being there joined by all the relations 
of OTHMAN, was publicly acknowledged by 
those as Khalif and Qommander of the 
FAaITvHFUL, 

Preruaps the mere effort of a faction at 
Damascus would not, of itself, have availed, 
to shake the throne of ALEK, confirmed as it 
was by his recent signal success. But the 
pretensions of his competitor were supported, 
on this occasion, by the celebrated Amroo 
ibn al As, the most puissant and popular of 
all the Mussulman commanders. This chief- 
tain had conquered Egypt during the Kha- 


all those who were connected with that! lifat of Oman; had afterwards been recalled 


Khalif, or whom he had advanced, one 
his first steps was, to effect a general re- 
moval of the governors who had been 
appointed by his predecessor. This bold 
and dangerous measure excited much dis- 
gust in all the provinces, but more particu- 
larly in Syria, where Moavian, to whom 
the care of that region had been entrusted 
by Otuman, and who was nearly related to 
him, excited a strong party against ALER, 
and openly declared his resolution of aveng- 
ing upon him the death of his kinsman. At 
the same time TaLwA and Zonair were dis- 
gusted with ALEE, because of his having 
refused to them the governments of Koofa 
and Basra; and understanding that Aysia, 
the widow of Mohammed, had retired fom 
Medina (then the seat of the Khalifat) to 
Mecca, followed her thithcr. At Mccca a 
powerful faction was excited against Alec, 
particularly among the tribe of Omran; 
and these being joined by the dismisscd 
governors of the provinces, and having 
Aysha at their head, collected a powerful 
army, determinirtg to depose ALEE by force, 
and set up Moavran as Khalif in his room. 
—Thus was excited the first civil war among 
the Mussulmans ; and hence originated the 
dissensions which have ever since obtained 
between the opponents of ALEE and his 
adherents. 

ALEE, with undaunted resolgtion, faced, 
and for the present repelled, the threatening 
storm. He met the<nsurgentsgand, after a 
pow conflict, gave them a complete ovef- 

row, in which TaLHa and ZoBarR were 
slain, and AYSHA taken Qrisoner, whom the 


by Ornman;y: and, at the period of his death, 
and the investiture of ALEE, commanded 
Palestine. 

To gratify some particular resentment 
against the son-in-law of the Prophet, or, 


more probably, induecd by his attachment 


to the house of Omumyan, he repaired from 
Ferusalem to Damascus, and took the oaths , 
to Moavian. He pledged himself to obey 
and maintain the usurper as the only true 
and legitimate leader of the FarTHrFvt. 
Such was his influence that the multitude 
immediately joined their acclamations, and 
flocked to the standard of the Syrian Khalif. 
The civil war was thus rekindled. The. 
armies of the contending Khalifs psepared 
for battle, and ALEE was once morc on the ' 
point of defeating his enemies, when they 
were saved by the stratagem of fastening 
some Korans to the ends of their spears: 
for the troops of ALEE, beholding the sacred 
volumes thus exposed, could not be prevaifed 
upon to advance to the encounter. Soon 
after these procecdings a truce was agreed 
upon, and the competitors engaged to retire 
to their respective capitals, Koofa and Da- 
mascus, leaving their claims to be decided 
by a reference, to the award of which each 
party bound himself to adhere. 

AMROO was appointed referee on the par 
of MoaviaH, and the less artful Anoo Moosa 
on that of AtEE. In the course of their con- 
ferences, AMROO had the address to persuade 
his co-arbiter that, in order to restore peace 
to the Mussulmans, it was absolutely neces- 
sary to depos both their principals, and to 
elect a Khalif who should meet the approba- 
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tion of all parties: and for this purpose a 
tribunal was erected between the two armies. 
Asoo Moosa first mounted, and proclaimed 
thg deposition of ALEE and Moaviaz. 
Amroo succeeded him, and announced Moa- 
viaH “as the legal Khalif, who had been 
nominated by OTHMAN, and stood pledged 
to revenge his blood.” The friends of ALEE, 
supposing this to be done with his conni- 
vance, refired from the place astonished and 
discouraged. When recovered from their 
confusion and surprise; the compromise was 
declared void. Each party proceeded to 
villify and excommunicate the other; and 
the enathemas uttered on this occasion have 
continued to be solemnly repeated ever since, 
in the mosques of the respective sccts, as 
one of the offices of religion. The war was 
resumed with greater fury than ever. AM- 
ROO was dispatched into Egypt with a con- 
siderable force, and seized the government 
of that province in the pra MOAVIAN. 
The Mugsulmans, instead of secking forcign 
enemies, turned their swords against each 
other’s breasts; and the power of their empire 
was likely to perish by an internal discase, 
when an event took place which, for the 
present, put an end to the contest, and re- 
stored peace, if not unity, among them. ° 
Torre of the Kharegites (insurgents 
against ALEE) happening to mcet at the 
temple of Mrcca, discoursed concerning the 
many friends and companions they had lost 
in this fruitless war, and deplored their 
deaths, a8 well as the danger which threat- 


- ened the general cause from a continuance 


of thesc unhappy divisions.—One of them 
at length, in an extasy of fanaticism and 
despair, propesed to end these troubles at 
once by death of AtzE, MoaviaH, and his 
friend AyRoo.—His two comrades imme- 
diately agreed to take their share in this 
desperate enterprize.—They prepared their 
daggers, and proceeded,—one for Damascus, 
another for Egypt, and the third for Koofa; 
each fully resolved to sacrifice his allotted 
victim.—The event proved that their deter- 
mination was as firm as their undertaking 
was desperate: but one ouly succecded.— 
The first, having arrived in Egypt, mistook 


e the person of AmRoo, and stabbed another 


who happened to preside that day in the 
character of Imam in his stead;—and on 
being conducted to punishment, satisfied 
himself with exclaiming, ‘‘I intended to 
strike AmRoo, but Gop willed it should 

another.”’—The second repaired to Damascus, 
there wounded Moavian, but not mortally, 
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and was suffered,to live long enough to dis- 
cover the conspiracy.—The third accom- 
plished" his sanguinary purpose.——Having 
arrived at Koofa, and engaged two assis- 
tants, he, on Friday the 17th of Ramzan, 
A.H. 40, waylaid the Khalif as ho was going 
to the Mosque, and gave him a wound, of 
which he soon after died. 

Tuus perished ALER, after a short and 
turbulent reign of four years and nine 
months.—His partizans, however, were not 
dismayed by this event.—The murdered 
Khalif left several children by nine different 
wives; the two eldest, Hassan and I{oo- 
sein, by Fatima the daughter of Moham- 
med, during whose lifetime he contracted 
no other marriage. 

IYassan was by his adherents proclaimed 
Khalif on the death of his father; but 
Moavia#, who had assumed the dignity of 
Khalif in Egypt and Syria some time before, 
yras in possession of those countrics, and 
refused to acknowledge him on account of 
the suspicion which attached to him as 
being concerned in the death of Oraman.— 
Hence a new competition arose, which could 
not have failed to rekindle the flame of war, 
had not Hassan, who inherited more the 
picty than the valour of his predecessor, and 
was more ambitious to distinguish himself in 
the performance of religious ceremonies than 
in the support of his regal pretensions, agreed 
to relinquish his claim in favour of his rival; 
and thus was transferred the dignity of the 
Khalifat from the tribe of Hasuim to that 
of OMMIAH. 

HAssan, upon resigning the Khalifat, re- 
tired to Medina, and there lived in privacy 
until A.H. 49, when he died, poisoned, as 
the Shiyas allege, by his wife, at the in- 
stance of Moavianl, who dreaded the possi- 
bility of his rencwing his pretensions. 

IJoosEIN possessed a larger portion of the 
martial spirit of ALEE than his elder brother; 
but his fate was not more fortunate.—On the 
death of Moavran, having refused to ac- 
knowledge his son YEzEED (who succeeded 
to the Khalifat, A.H. 60), he was constrained 
to retire for safety from Medina to Mecca, 
whither the people of Koofa, who were 
strongly attached to the family of ALzEr, 
sent him an invitation to join their standard, 
after havigg proclaimed him the only law- 
ful Khalil, and declared Yrzzrp to be 
an usurpg.—YEZEER, understanding that 
WWoosern had accepted this invitation, and 
set out from Mecca for Koofa, dispatch¥d 
Oprvnanta. ane of hia eammandera. ta in- 
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tercept him; and Onprypoora, meeting him 
passing over the plain of Kerballg, with 
only seventy-three of his family and attend- 
ants, cut to pieces the grandson of the 
Prophet and the whole of his feeble party.— 
In this indiscriminate massacre also perished 
four other sons of ALEK, namely, ABDOOLA, 
ABBAS, OTIMAN, and JAFIR, together with one 
or more of his daughtcrs.—-The wretched re- 
mains of his family were afterwards brought 
before YrzEED, who was advised to seize 
the present opportunity, and to cut off all 
future causes of disturbance, by extirpating 
this remnant of the Prophet’s descendants. 
—This flagitious proposal filled the Khalif 
with horror. He repented of the blood which 
had been already shed, execrated the san- 
guinary obedience of OnrYDOOLA, and dis- 
missed the captives with honour to the tomb 
of their father at Koora. 

From this period the posterity of ALTE 
sunk into obscurity and insignificance, cx: 
cept in the eyes of their sectarics.—Their de- 
scendants, however, undcr the title of Seyids, 
have spread over India, Persia, Turkey, 
and the northern coast of Arnica, are held 
in veneration by the multitude as inhcrit- 
ing the blood of the Prophet, and have fre- 
quently excited the jealousy of the reigning 
princes of Arabia and Turkcy.—In Persia 
and India, particularly, the memory of ALFE 
and his sons is cherished, among the people, 
with a veneration approaching to idolatry ; 
and the latter country exhibits‘ some strik- 
ing instances of the force of this partiality, 
which possibly a long lapse of time, instead 
of weakening, has rather contributed to 
strengthen.—The Mussulman Princes wf 
HINDOSTAN arc, in gencral, Soonis, as 
well as most of their chief men, the heads 
of the law, or the ministers of statc, whilst 
the great body of Mohammedans, being de- 
scended from a Persian stock, or from the 
proselytes of the first Mohammedan con- 
querors, adhere rigidly to the principles of 
the Shiyas.—The ‘Nizam, one of the most 
powerful and independent of those princes, 
cannot attend public worship in the Jama 
mosque of his capital (Hydrabad) because 
of the Anathemas weckly uttered there 
against the usurping Khalifs of the house 
of Ommiah.—At Lucknow, on the tenth of 
Moharrin, the effigy of Omar (wko, as being 
the first proposer of an elective Khalifat, in 
prejudice to the right of ALEn,is regarde 
by his adherents with particular abhorrence), 
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with every species of indignity, is torn to 
pieces, and its contents devoured by the 
enthusiastic votaries of ALEE.—This day is 
throughout these regions observed as the 
anniversary of the death of Hoossein and 
his brethren, and celebrated by songs and 
processions. The magnificent Mausoleums 
erected to the memory of these illustrious 
martyrs are still visited by their adherents, 
who regard this token ofp respect ag scarcely 
less meritorious than a pilgrimage to the 
Kaba itself; and the real or fictitious de- 
scendants from this sacred stock have, at 
different times, made their affinity to the 
Prophet a pretext for assuming the regul or 
pontifical authority in Syria and Africa,— 
They claim, moreover, a certain pre-emi- 
nence, and exclusive privileges, to some of 
which they are admitted, even in Turkey, 
where the memory of ALEE is least re- 
spected, and the pretensions of his line to 
the. Khalifat, utterly dcnied.—A few slight 
traces of their assumed superiority. may be 
discovered in this commentary. 

Tus carly divided on a subject which in- 
volved at once the intercsts of individuals, 
and the prejudices of superstition, it was 
not to be expected that the followers of 
MouaAmMED should long continue to observe 
an uniformity of practice or of doctrine.— 
The first controversies began, of course, 
between the retaincrs of ALEE and their 
opponents. When the contending parties 
proeecded openly to anathematize cach other, 
the mutual change of heterodoxy was not 
confined merely to the appointment of an 
Imam, but soon advanced to compxehend 
the expositions of the Law in other mat- 
ters both of spiritual and temporal concern. 
Each faction reproached the other with dis- 
believing, perverting or misunderstanding, 
the sacred text of the Koran.—Notwith- 
standing the pious attempt of the Khalif 
OruMaN to restore a literal uniformity in 
the several copies of this work (as already 
noticed), still, from the nature of the com- 
position, as well as from the character in 
which it was preserved, there was abun- 
dance of room in many places for a varicty 
of constructions, independent of any parti- 
cular interest which might mislcad the un- 
derstanding, or at least the inclinations, of 
mankind.—Its contents are distinguished 


under two heads, the co) 


spicuous, and the Col udino or enigma- 


or per- 


is set up, filled with sweetmeats, as a mark | tical, the latte® of which cach commentator 
to shoot arrows at; and,,after being uscd | might explain in the way most agreeable to 
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himself, or best coinciding with the tenets of 
his particular sect.—The whole was, more- 
over, committed to writing in the Koreish 
character, the Arabic, into which it was 
afterwards transcribed, being of later inven- 
tion; and as this last was destitute of vowels, 
the sense of course depended much on the 
pronunciation of the Mokris, or readers, 
whence, epon the mtroduction of the vocal 
points, a variation took place in the copies, 
according to the manner of the reader upon 
svhose authority these were inserted. 

Tne traditions also opened a copious field 
for dtsputation. No authentic collections of 
them having becn compilcd until all or most 
of the Prophet’s companions were dead, they 
existed, for above a century, merely in the 
memories of the Arabians. Thousands were 
of course promulgated by their leaders as 
the occasion or the passion of the moment 
happened to dictate: they swelled into a 
number c«cecding all possibility of belicf: * 
every collector assumed the right of erecting 
to himself a standard of selection: none 
would or could believe in all; and some 
boldly disregarded or rejected them in toto, 
as affording no authentic rules for faith gr 
conduct. 

From these circumstances attending 
their authorities, the disputants found an 
ample field on which to exercise their po- 
lemical talents.—This literary warfare was 
indeed, for some time, confined to the origi- 
nal causes of their disagreement; and, ex- 
cepting those, they touched mercly on points 
of a sftculative description.—This, however, 
opened the way to the various hetcrodoxies 
of the scholast® divines. Abstracted subtle- 
ties and metaphysical distinctions were, by 
degrees, swostituted for the precepts of the 

w; and the controversial factions became 
divided and subdivided into parties in- 
numerable. 

Ir is proper, however, to remark, that a 
difference of tencts did not enter into judicial 
decisions until upwards of a century after 
the death of ALFE, when it was occasioned 
by the defection of HanEEra from the party 
of the Shiyas, of which more shall be said 

*when we come to speak of that doctor. 

In stating thus much, we have endeavoured 
to give a summary view of the first great 

* Asi Daoop has left a selection of 40,000 
out of 500,000; and Jpn HIANBAL gives us, 


in his Moseuined, 37,000 ouf of 750,000 of 


those real or pretended precc ots of the Pro- 
phet, 
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schismstin Islamism; but we have only 
ventured to sketch an outline of the picture, 
without any reference to collateral events, 
the recital of which is more properly the 
province of the historian.—Having dis- 
missed this topic, we procced to give some 
account of those eminent persons whose dis- 
cussions occupy a considerable portion of 
this work, and whose doctrines and opinions 
are generally admitted as of binding autho- 
rity at the present day. 

In every system of religion OrTHODOxY 
and Heresy are merely relative terms. 
Mankind, however, have in general agreed 
to confine these distinctions to points of 
spiritual doctrine. 

Tur Mussulmans who assume to them- 
selves the distinction of orthodox,* are such 
as maintain the most obvious interpretation 
of the Koran, and the obligatory force of 
t&e traditions, in opposition to the innova- 
tions of the sectaries: whence they are 
termed Svonis, or traditionists.—Although 
differing considcrably in thcir legal con- 
clusions, and in the application of the 
Koran and the Sonna to temporal matters, 
yet they. unite in rejecting the speculations 
of the scholastic divines;—and some of 
them condemn the use of scholastic divinity 
altogether, as tending to destroy the foun- 
dations of religious belief. — Concerning 
these we sha]l be somewhat more particular, 
as their discussions occupy a considerable 
part of this work, and it is their opinion 
alone which is admitted to have any weight 
in the determinations of jurisprudence. 

“'u1 orthodox sects are four in number— 
the Haneefites, the Malekites, the Shafeites, 
and the Hanbalites—who are all Soonis, or 
traditionists. But although they equally 
assume the name of traditionists, they do 
not all equally adhere to the Sonna; for 
there is this characteristic distinction among 
them, that the first, in determining upon 
cases where the Koran aftords them no 
positive precept, are guided principally by 
their own judgment, cxamining and decid- 
ing, in most of these instances, according to 
the rules of practical divinity ; whereas the 





* The w@d orthodox, as here used, is con- 
fined purely to a justness of thinking in 
¢piritual fRatters, cdhcerning which the 
opinions of those four sects perfectly coi%- 
cide, the differences among them relating 
solelf to their empasitiqus of the temporal 
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three others adhere more tenaciously to the 
precedents left them by the Prophet. On 
this account the Ifancefites are by some 
writers, for distinction sake, termed Ahl 
Kecas, or the followers of reason, and the 
others Ah] Sonna, or the followers of tra- 
dition. 

Tue founder of the first sect was Imam 
Asoo HanrrraA Naoman Bin Sanit, who 
was born at Koora, the ancient capital of 
Irak, A. H. 80, A. C. 702, at which time 
four of the Prophet’s companions were still 
alive,* from whom, however, it is related, 
that he nevor received any instructions or 
traditional knowledge. 

JIAN«eerA is considered, by the Moman- 
MEDANS, as the great oracle of jurispru- 
denec, he being the first among them who 
attempted to argue abstractedly upon points 
of Law, and to apply the reason of men to 
the investigation of temporal concerns.— 
They are accordingly lavish in his praise. 
They even trace the origin of his eminence 
to a period anteecdent to his Wirth, and 
sippose him to have been assisted by the 
peculiar favour and influence of ecaven; 
for itis related by the learned : 

Hamep, that his father, when yet a child, 
being presented to ALEE, rceciyed his bless- 
ing, the Cominander of the Faithful at the 
same time declaring, that “from his body 
should spring a light, which skould diffuse 
jts rays throughout all the regions of 
SLAMISM.”’—lLluwever well or ill founded 
this ancedote may be, his early youth is said 
to have been marked by a strong predilection 
for study, an wneomnion acuteness of under- 
standing, and an unremitting but cheerful 
picty, equally removed from the gloomy 
austerity of the bigot, and the frigid indiffe- 
rence of the scusualist.—HANEEFA was cdu- 
cated in the tencts of the Shiyas. JTe re- 
ecived his first instructions in jurisprudence 
at Baedad, frome lmam Aboo JArin, an 
eminent doctor of that sect, and heard tra- 
ditions chicily from Abpoota [Bn aL Mo- 
BARICK, both of whose authorities he fre- 
quently quotes.—After having finished his 
studics, and gained considerable reputation 
at Bagdad, he returned to Koofa, and there 
distinguished himsclf by seceding from his 
master ABoo JAFIR, and tcaching civil law 


(* Viz. Ans Inn Maik, of Basra; Anb- 
pooLa Inn Aora, who lived in Koofa; §1u1 
Iny,Saap, residig’ in Medina; and Aboo 
Yoori. Ipn-Wasita, who resided in Meceé, 


on principles repugnant to those inculcated 
by that doctor. His defection indeed is, by 
the Shiyas, attributed to motives which, if 
true, divest him of the merit of proceeding 
in this upon intcrnal conviction. They 
relate that Anoo Jarrer’s eminent piety, 
learning, and austerity of manners, having 
attached to him a considerable number of 
followers, the increase of his reputation 
alarmed the reigning Khalif, who, in order 
to destroy his credit, gained over I[ANEEFA, 
by promising to support, with all the influ- 
ence of government, his opinions and de- 
cisions against those of Jarrr; and that 
HANEEFA, allured by the offer, quitted his 
preeeptor, and instituted a school in opposi- 
tion to him. Whether they be correct in 
tliis statement or not, it is certain that the 
dissension which took place between these 
eminent lawyers is considered as the origin 
of the different tencts of the Shiyas and 
Soonis in jurisprudence; and as the habits 
of mind most carly acquired are seldom to 
be cntirely subducd, the little attention 
which (comparatively with the other Soonis) 
HANEEFA pays to the precepts of the oral 
lav may perhaps be attributed to the in- 
structions which in his youth he imbibed 
from Axboo JArirn.—He is described of a 
middling stature, a comely countenance, 
and pleasant conversation ; harmonious in 
his voice, of an open and ingenuous disposi- 
tion, and kind to excess to his relations and 
fricnds, admitting none to his society but 
of the best character. Such a dispgsition 
and conduct necessarily secured to him the 
universal esteem, whilst his polemical abili- 
ties gaincd him the reverence and admira- 
tion of his disciples; as may be collected 
from an ancedote which is relorded by 
SUAFEI, in the introduction to his Osool, 
where he relates that, inquiring of Marrx, 
“Whether he had ever scen HANEEFA?” 
he was answered by that doctor, ‘‘ Yes; and 
he is such a person that if he were to assert 
a wooden pillar was made of gold, he would 
prove it to you by argument.’’—Shafe1 him- 
self, although differing materially from him 
in his legal decisions, says, in another part 
of the same work, that ‘* No study whatever 
could enable any man to rival HANEEFA in 
the knowledge of the law.’’—It appears, 
udeed, from the best authorities, that he 
was a man eminently endowed with science, 
both speculative and practical; of a mild 
disposition and tolerating principles; pious, 
abstinent, charitable, and accomplished be- 
yond all others in legal knowledge.—His 
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diffidence is said to have increased with th 
extent of his acquirements; and he has 
indeed afforded an instance of insurmount- 
able and scrupulous modesty, such as has 
been seldom recorded, but which twice ex- 
poscd him to the most sevcre treatment from 
his superiors, and probably, in the end, 
shortened his life. It is related that Hoo- 
BEYRA, t#c governer of Koofa, importuned 
him to accept the office of Kazee or judge, 
and, upon his persisting in refusing it, 
«caused him to be scourged for ten days 
succesively, with ten stripes a day, until at 
length? being convinced of his inflexibility, 
he released him: and, some years after, the 
Khalif al Mansoor, having invited him to 
Bagdad, tricd to prevail on him to accept 
the same office, which declining as before 
he was thrown into prison, and there con- 
fined until he died, A. H. 150.—ITe wrote 
several treatises both of a civiand religious 
nature.+The principal of his speculative 
works arc, I. the Masnad, meaning the 
support, prop, or pillar, in which are estab- 
lished all the essential points of Islamism, on 
the authority of the Koran and the tradi- 
tions: II. the Filk-al-clm, or orbit of scicnee. 
a treatise on scholastic theology, in which 
he exposes the various errors and contradic- 
tions of the heterodox; and, III. Moallim, 
or the teacher, a sort of catechism, showing 
the superior excellence and eflicacy of Farr 
Tlis principal scholars were Imam Axor 
Yoosar, and Imam MomamaMenp, of whoin 
we shall presently have occasion to speak 
more® particulurly.—The sect of IANEErA 
at first prevailed chiefly in Trak; but his 
doctrines aft@rwards spread into Assyria, 
Afriva, and Transoxania ; and his authority 
with resect to jurisprudence is at present 
enerally reccived throughout Turkey, Tar- 
ee and Hindostan. 

Tue foundcr of the second orthodox sect 
was Imam Aboo ABpooiaA MALIK Bin Ans, 
who was born at Mcdina, A. H. 94, A. C. 
716.—Living in the same place with, and 
reeciving his carliest impressions from Sin 
Ibn Saap, the almost sole surviving Com- 
PANION of MOHAMMED, an ear witness of 
his precepts, and a participator in his 
dangers and exploits, MALix acquired the 
utmost veneration for the traditions, to 
which he afterwards paid an implicit regard 
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Propugt.—His self-denial and abstinence 
were remarkable, insomuch that he gene- 
rally fasted four days in the week, during 
which he denied himself even the most 
ordinary indulgencies.—He enjoyed the ad- 
vantages of a personal acquaintance and 
familiar intercourse with HANEEFA, although 
differing from him with respect to the abso- 
lute authority of the traditions.—His pride, 
however, was at least equal to his literary 
endowments.—In proof of this it is related 
of him that when the great Khalif Haroon 
AL RasnxeED came to Medina, to visit the 
tomb of the PropHet, MaLIk having gone 
forth to meet him, the Khalif addressed 
him, “‘O Maturx! I intreat, as a favour, 
that you will come every day to me and my 
two sons AMEEN and MaImoon, and instruct 
us in traditional knowledge ;”’ to which the 
sage haughtily replied, ‘‘O KHatiF! science 
«s of a dignified nature, and instead of 
going to any person, requires that all 
should come to it.’’—The story further says 
that the sovercign, with much humility, 
asked his pardon, acknowledged the truth 
of his remark, and sent both his sons to 
MALik, who scated them among his other 
scholars without any distinction. — With 
regard to tho traditions, his authority is 
gencrally quoted as decisive-—In fact, he 
considered those as altogether superseding 
the judgment of a Man; and on his death- 
bed severdly condemned himsclf for the 
many decisions he had presumed to give on 
the mere suggestion of his own reason.— 
The Koran and the Sonna excepted, the 

study to which he applied himself, in 
his latter days, was the contemplation of 
the Derry ; and his mind was at length so 
much absorbed in the immensity of the 
divine attributes and perfections, as to lose 
sight of all more insignicant Objects !— 
I{ence he gradually withdrew himself from 
the world, became indifferent to its con- 
‘crns, and after some *ycars of complete 
retirement, died at Medina, A. H. 179, A. C. 
801.—His authority is at present chicfly 
reccived in Barbary, and the other northern 
states of Africa.—Of his works, the only one 
upon record is the Matta, which contains a 
review of the most remarkable adjudications 
of the Paophet.— His principal scholars 
were SHAFEI (who afterwards himself gave 


through life. — IIe was indeed considered he nameeto a sect)p Apoo Lars, and the 


as the most learncd man of his time in that 
species of knowledge, and “exerted his ut- 
most endeavours to procure reverence and 
respect to those posthumous precepts of the 


learned Ibn SIREED. 
Tne founder of the third orthodox séct 
Imam i sar Inn EDREES AL 
, who wag boda at Askalow in 
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Palestine, A.H. 160, A.C. 772.—He was of 
the same stock with MonamMeED, and is 
distinguished by the appellation of Imam 
al Motlebi, or Koreish Motlebi, because of 
his descent from the Prophet's grandfather 
Aspat Morites.—He derived his patro- 
nymic title, or surname, Saari, from his 
great grandfather Saarer Inn Sanin.—His 
family were at first among the most inve- 
terate of Mohammed’s enemies, and his 
father, carrying the standard of the tribe 
of Hasnim, at the battle of Beder, was 
taken prisoncr by the Mussulmans, but 
released on ransom, and afterwards became 
a convert to the faith.—Suarer is reported, 
by the Mussulman writers, to be the most 
accurate of all the traditionists; and if their 
accounts be well founded, nature had indeed 
endowed him with extraordinary talents for 
excelling in that species of literature.—It is 
said, that at seven years of age he had got 
the whole Koran by rote: at ten he had 
committed to memory the Marra of Malik ; 
and at fifteen he obtained from the colleze 
of Mecca the dcgree of a Moorrer, which 
gave him the privilege of passing decisions 
u.i the most difficult cases.—He passed the 
carlier part of his life at Gaza in Palestine 
(which has occasioncd many to think he 
was born in that place), there completed 
his education, afterwards removed to Mecca, 
and came to Bagdad, A.H. 195, where he 
gave lectures on the traditionss and com- 
posed his first work, entitled the Osool.— 
Irom Bagdad he went on a pilgrimage to 
Mecca, and thenee afterwards passed into 
Egypt, where he met with Malik.—It dogs 
not appear that he ever returned from that 
country, but spent the remainder of his life 
there, dividing his time between the exer- 
cises of religion, the instruction of the igno- 
rant, and the composition of his lattcr works. 
He died at Cairo, A.H. 204, A.C. 826. <Al- 
though he was forty-seven years of age 
before he began to publish, and died at 
fifty-four, his works are more voluminous 
than those of any other Mussulman doctor. 
—He was a great enemy to the scholastic 
divines, and most of his productions (espe- 
cially upon theology) were written with a 
view to expose their absurdities, and explode 
their doctrines.—Ile is said to havg been the 
first who reduced the science of jurispru- 
dence into a regular gystem, and made a 
discriminatory collection of traditions. — 
Arfurp Hansa remarks that, ‘‘ until the 
time of SuareI, men did not know hoy to 
distigguish betweenes.e traditions that were | 
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in force and those that were cancelled,”’— 
His first work was (as before mentioned) the 
Osool, or fundamentals, containing all ,the 
principles of the Mussulman civil and canon 
law.— His next literary productions were 
the t‘onnan and the Mesned, both treatises 
on the traditional law, which are held in 
high estimation among the orthodox.— His 
works upon practical diinity are various ; 
and those upon theology consist of fourteen 
volumes. — His tomb is still to be seen at 
Cairo, where the famous SELAH-AD-DEEN *, 
afterwards (A.H. 587) founded a college for 
the preservation of his works and the:pro- 
pagation of his doctrines.—The magnificent 
mosque and college at Herat in Khorasan 
were also founded for the same purpose, by 
the Sultan Gurras AD DEEN, at the in- 
stance of the Shafeites, who at one time 
were very numerous in the northern pro- 
vinces of Persia. —The sect is at present 
chiefly confined to Egypt and Arabia; and 
however highly they may deem of his au- 
thority, it will appear in the course of the 
present work that his decisions in civil and 
criminal jurisprudence are seldom quoted 
by the doctors of Persia or India but with 
a view to be refuted or rejected.—He first 
studied jurisprudence undcr the learned 
Moost1m Bin Kuanrp, head Mooftee of 
Mecca, and accomplished himself in the 
knowledge of traditions from MALik in 
Egypt. —IJis principal scholars were Han- 
BAL and Zowant, the former of whom after- 
wards gave his name to a sect.—SHAFEI is 
said to have been a person of acute dis3ern- 
ment and agreeable conversation.—His reve- 
rence for Gop was such, that he never was 
heard to mention his name except in prayer. 
—lHlis manners were mild and ingratiating, 
and he reprobated all unnecessary morose- 
ness or severity in a teacher, it being ¢ 
saying of his, that ‘‘ whoever advised his 
brother tenderly, and in private, did him a 


* Yoosaf Bin Ayoob, entitled Selah-ad- 
deen (the guard of religion), a native of 
Curdistan, who rose to empire, and is well 
known in the history of the Crusades, by 
the name of SaLapIn.—He was a great 
admirer of Shafei, and a strict follower of 
his rigid discipline.—He is therefore repre- 
he as an inveterate enemy to all specu- 
ations not connected with the Koran or the 
traditions ; andthe is reported to have put 
to death several who presumed to broach 
opinions which were not strictly orthodox. 


PRELIMINARY DISCOURSE. 


service; but that public reproof could only 
operate as a reproach.” 

Tue founder of the fourth orthodox sect 
is Imam ABoo AnpooLaA-AHMED IBN Han- 
BAL, surnamed Shaban al Maroozee.* He 
was born at Bagdad A.H. 164 (A.C. 786), 
where he received his education under 
YezeepD Bin-Haroon and YEnNEEYA BIN 
Seyrp.-; On Sua&FEI coming to Bagdad 
(A.H. 195), Inn Hannat attended the lec- 
tures delivered there by that doctor, and 
was instructed by him in the traditions. 
In process of time he acquired a high repu- 
tation*from his profound knowledge of both 
the civil and spiritual law, and particularly 
for the extent of his erudition with respect 
to the precepts of the Propmer, of which it 
is said that he could repeat above a million. 
His fame began to spread just at the time 
when the disputes ran highest concerning 
the nature of the Koran, whach some held 
to have existed from eternity, whilst others 
maintained it to be created. Unfortunately 
for Inn Hanpat, the Khalif Morasim was 
of the latter opinion, to which this doctor 
refusing to subscribe, he was imprisoned 
and severely scourged by the Khalif’s order. 
For this hard usage, indeed, he afterwafds 
received some satisfaction from Moorwak- 
KIL, the son of Morasim, who, upon suc- 
ceeding to the Khalifat, issued a decrce of 
general toleration, leaving every person at 
liberty to judge for himself upon this point. 
This tolerant Khalif sct the persecuted 
doctor at liberty, receiving him at his 
courte with the most honourable marks of 
distinction, and offering him a compcn- 
satory presemt of 1,000 picces of gold, 
which, however, he refused to accept.— 
After haying attained the rank of a Mook- 
tiddee +t and Peishwa,t he retired from the 
fvorld, and led a recluse life for several 
years. IIe died A.H. 241, A.C. 863, aged 
77.—He obtained so high a reputation for 
sanctity, that his funeral was attended by 
a train of 800,000 men and 60,000 women ; 
and it is asserted as a kind of miracle, that 
on the day of his decease no fewer than 
20,000 Jews and Christians embraced the 


* Meaning probably Shepherd of the Ma- 
hkoozians (a name by which the people of a 
particular region in Persia are distinguished). 

+ A particular rank among tbe learned. 
Literally “‘an exemplar.” ¢@ 

t The title bestowed, in Persia, upon the 


leader of a sect. ‘ 
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faith.-gFor about o century after his death, 
the sect of HANBAL were numerous and 
even powerful, and uniting to their zeal a 
large proportion of fanaticism, became at 
length so turbulent and troublesome as to 
require the strong arm of government to 
keep them in order.—Like most other fana- 
tical sects, they dwindled away in process of 
time, and are now to be met with only ina 
few parts of Arabia. Although orthodox in 
their other tenets, thero was one point on 
which they differed from the rest of the 
Mussulmans; for they asserted that Gop 
had actually sct MomammED upon his 
throne, and constituted him his substitute 
in the government of the universe; an 
assertion which was regarded with horror, 
as animpious blasphemy, and which brought 
them into great disrepute.—This, however, 
did not happen until many years after Ibn 
plaANBAL’s deccase, and is in no degree attri- 
buted to him. He published only two works 
of note, one entitled the Mosannid, which is 
said to contain above 30,000 traditions, se- 
lected from 750,000; and another, a collec- 
tion of apothegms, or proverbs, containing 
many admirable precepts upon the govern- 
ment of the passions.—He had _ several 
cminent scholars, particularly Ismarn Bo- 
KMAREF, and Moostrm Ibn Daoop.  Ilis 
authority is but seldom quoted by any of the 
modern commentators on jurisprudence. 

From the disciples and followers of these 
four great leaders have proceeded an im- 
mensc number of commentarics at different 
times, sume treating of the civil, some of 

» canon, law; some comprchending the 
applications both of the Koran and the 
Sonn«A, others confined solely to the former, 
and others, again, treating purely of the 
traditions; but all differing on a variety of 
points in their constructions, although coin- 
ciding in their general principles. 

Toe Mussulman courts of justice, when 
not actuated by any undwe influence, in de- 
ciding upon causes consult, first the Koran, 
then the traditions preserved in those col- 
lections, which are gencrally admitted to be 
authentic, and, next to these, the opinions 
of their most approved civilians. The two 
former lay down the principles, and the 
gr give the application. With- 
out these last, indeed, the presiding magis- 
trates mug be often gt a loss, or must de- 
‘pend solely on their own judgment; as itis 
impossible, in the infinite variety of hunthe 
affairs, that the text of the Koran, or the 
traditionary prec&pts ofthe Prophet, shguld 
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extend to every particular case, or lstrictly 
suit all possible emergencies. Hence the 
necessity of Mooftees, whose particular office 
it is to expound the law and apply it to 
cases. The uncertainty of this science, in 
its judicial operation, is unhappily prover- 
bial in all countries. In some, which enjoy 
the advantage of an cstablished legislature, 
competent at all times to alter or amend, to 
make or to revoke laws, as the change of 
manners may require, or incidental occur- 
rences render necessary, this uncertainty 
arises pretty much from the unavoidable 
mutability in the principles of decision.— 
Of the Mussulman code, on the contrary, 
the principles are fixed; and being inti- 
mately and inseparably blended with the 
rcligion of the people, must remain so, as 
long as they shall endure. Were, of course, 
the uncertainty is owing solely to the appli- 
cation of the principle, which will neces 
sarily vary according to the different tencts 
or judgment of the expositors. In the Mus- 
sulman courts, therefore, the works of their 
great commentators are particularly neces- 
s.~y, both in order to give a surcr stability 
to property, und also, that the magistrate 
may avail himself, in his decisions, of the 
collected wisdom of ages, 

THE expositions of the Mussulman law 
are, in general, of three descriptions; the 
first termed Osoul, treating of the funda- 
mental principles of the law in matters both 
spiritual and temporal, as derived from the 
Koray,—the second Sonnan, treating of the 
traditions, and of the rules and precepts of 
jurisprudence with respect to points no 
touched upon in the Koran,—and the third 
Fatavec, consisting simply of a recital of 
decisions upon cases. Under these, and a 
varicty of other appellations, some thousands 
of volumes have appeared at different times. 
Their authority is of weight according to the 
supposed merit of the work, or the rank and 
eharacter of the duthor. Each, however, 
has its peculiar characteristic, being (gene- 
rally speaking) confined to some one branch 
of jurisprudence, or recciving, in its conclu- 
sions, an unavoidable tinge from the parti- 
cular tenets under the influence of which it 
was composed. 

To attempt a distinct analyis of the 
various interpretations contained in the 
comments of even tke orthodc& writers,, 
wgild require more time and labour than 
the translator has at present an opportunity 
of bestowing on it. J1c hagindeed to larfent 
thatthe short sketén heze exhibited, of the 
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grounds and principles of Mohammedan 
jurisprudence, is so inadequate to the use- 
fulness and curiosity of the subject: hut, 
diffident of his own abilities,’°and indiffe- 
rently supplied with the materials which 
might enable him to do it justice, he thinks 
it better (for the present at least) to waive 
entering upon a task in which to fail would 
be less excusable than to*be silent. Having 
therefore endeavoured, as far as the narrow 
bounds of a prefatory essay would admit, to 
explain, I. the foundations of the Mussul-. 
man law, II. the origin of those varieties 
which at present appear in the exposttién of 
it, and III. the use of commentaries to direct 
the practice,—it is fit that he proceed to 
give some account of the Hrpaya,—an 
account, to which the preceding detail was 
necessary introduction. 

At HepayA literally signifies the guide. 
There are nfany Arabic works on philo- 
sophical and theological subjects wkich bear 
this name. The present, intitled HEDAYA 
Fin, FoROO, or the guide in particular points,* 
was composed by Sheikh BuRHAN-AD-DEEN 
Atrr, who was born at Marghinan, a city 
of Maveralne’r (the ancient Transoxania), 
sbout A.II. 530 (A.C. 1152), and died A.II. 
591. As a lawyer, his reputation was be- 
yond that of all his contemporaries. He 
produced several works upon jurisprudence, 
which are all considered as of unquestion- 
able authority.—According to the account 
which he himself gives us in his exordium, 
the Hxrpaya! is a Sharh or exposition of a 
work previously composed by him, ufiitled 
the Badayat al Moobtidda, an introduction 
to the study of the law, written for the use 
of his scholars, ina style exceedingly close 
and obscure, and which (it woukl appear) 
required an illustrative comment to enable 
them to comprehend it.—Of the Badayat al 
Moobtidda, the translator has not been able 
to procure any copy. It 1s, indeed, most 
probably no longer extant, as the present 
more perspicuous paraphrase superseded the 
necessity of the text, and rendcred it usc- 

Ss. 

Tue Hrpaya is an extract from a num- 
ber of the most approved works of the early * 
writers on jurisprudence, digested into somc- 
thing like the form of a regular treatise, 
although, in point of arrangement, it is 


: l’oroo literal! y means the branches of a 
tree, and 1s here opposed to Osoot, signifying 
the foots, 7.e. the fundamental principles. 
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rather desultory. It possesses the singular tribunal, which | was established in the city 
advantage of combining, with the authori- | of the Khalif, and to which all others were 
tic8, the different opinions and explications | subordinate. A particular dress was also 
of the principal commentors on all disputed | appointed for the doctors of the law, together 
points, together with the reasons for pre-| with other insignia, calculated to add an 
ferring any one adjudication in particular;|exterior dignity and importance to tho 
by which means the principles of the law/ juridical profession. Though he differs, in 
are fully disclosed, and we have not only the| a varicty of his decisions, from his great 
dictum, But also the most ample explanation | master HanrErFa, yet he generally professed 
of it. The author, being a Moojtahid, was| to be guided by his opinion, and brought his 
himself qualified to pass decisions upon cases| doctrines much into esteem in Irak and 
“(whether real or supposed) which should | Persia.—He not only acquired a high degree 
operate as a precedent with others. He of|of fame by his legal knowledge, but also 
consequence, in many instances, gives us| employcd it most successfully in the advance- 
merely his own opinion, without resorting | ment of his temporal interest, amassing, in 
to any other authority or precedent. In his| the space of a few ycars, a very considerable 
comments he generally leans to the doctrine | fortune.—IIc is reported to have been a per- 
of Haneefa, or his principal disciples ; and | son of great acuteness, ready wit, and prompt 
indeed his work may in a great measure be|in expedients, of which a remarkable in- 
considered as an abstract of the Hanecfite | stance is recorded in the Negaristan, where- 
opinions, modificd by those of t¥e more recent | Sy he obtained, in one night, fees to the 
teachers, and adapted to the practice and | amount of 50,000 gold decnars.* He dicd at 
manners of othcr countries and of latcr| Bagdad, A.H. 182. 
times. Imam Arnoo AbpootA MomamMerp Bin 
THE persons whose opinions are chiefly Hoosarin al Sheibance (commonly called 
quoted by him, besides the four great|Imam MowamMmerp) was born at Wasit, a 
Leapers already mentioned, are Axoo| city of Arabian Irak, A.H. 132. He studicd 
YoosaFr, MowamMMen, and ZIFFER. under Hanrrra, along with ABoo Yoosar, 
Imam ABOO Yoosar (also known by|and afterwards superintended an academy 
the appellation of Yacoon-biIn-Ispraurem),| or college in Bagdad. He acquired much 
was born at Bagdad, A.H. 113. He studied | fame by his extensive and accurate know- 
under Hancefa, and was appointed to the | ledge of the traditions; and was deputed, by 
office of Kazee of Bagdad by Haver, the| tne Khalif "Haroon ay Rz ASHEED, to supcr- 
fourth of the Abbassian Khalifs. He was|intend the administration of justice in the 
afteryards advanced, by the succcssor of| province of Khorasan. Ile was not more 
UapeEr, the famous Haroon at Rasneep,|cager in his thirst after knowledge than 
to the dignitypf Kazee al Kazat,* or supreme | Hberal in the encouragement and support of 
civil magistrate, being the first who ever |1t, having spent a large patrimonial fortune 
filled that important station. To him was in|in the pursuit of science, and in rewerds to 
a great fheasure owing the introduction of| its professors —He spent three years of his 
eegular forms into the administration of| youth under the tuition of Matix; and to 
justice. Beforc his time the appellations of | the tincture he received from that doctor it 
Kazee and Mooftee were little used, or indis- | 1s perhaps owing that he not only frequently 
criminately bestowed upon all whose know- | dissents from the opinions of his chicf pre- 
ledge or abilities enabled them to pronounce | ceptor IfAnerra, but alsd, in some instances, 
the law, or determine upon cases; all matters | from those of his fellow pupil Aboo Yoosar, 
of dispute being decided among the Arabs in| —Shafei, in his Osool, mentions him with 
a summary way, by uppcal to the chief of| much respect.—He diced at Rai, the capital 
the tribe, or to the Imam of the city or 
district. At his recommendation courts of 
judicature were instituted for the sole pur- 
pose of hearing and determining causes, he 
himself presiding in the principal or supreme 





















































* Sce Introduction to Richardson's Dic- 
tionary, Vel. I. p. xlviii. The value of the 
Deenar is so very indefinite (being esti- 
mated, im differente countries, at various 
rates, from 7s. to 9s. 6d.), that it is gm- 
possible to state the sterling amount of ‘the 
sua here mentignes J ith precision.—It is 
from £18,000 to £25, - 9 





* Literally, ‘Judge of *Judges.” The 
office was somewhat anologous to that of a 
Hich Chancellor or Chief Justice. ee 
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of Khorasan (where his monument i¢ still to 
be seen), A.H. 179. 

Asoo al Hazt ZirFer Bin Wazt was 
a contemporary and intimate compup‘on of 
HawneeEra, and one of the most austere per- 
sons of that sect—We have not been able 
to collect any other particulars concerning 
the character of this doctor, further than 
the remarkable retention of his memory, 
which particularly qualified him for excel- 
ling in traditional knowledge. Ile was ap- 
pointed chief judge and governor of Basra, 
at which place he died, A. H. 158. 

Tax books principally cited in the Hedaya, 
are the Mabsoot, the Jama Sagheer, the Jama 
Kabcer, the Zceadat, the Nawadir, and the 
commentary of Kadooree. The Mabsoot or 
Amplified Digest (which is also, by way of 
pre-cminence, entitled the As}, or root) was 
composed by Asoo’ 1’ Hasn Ant Bin Mo- 
HAMMED, who is entitled Fakhral-al-Islamy 
or the glory of the faith, and surnamed 
Bezdavee, from the place of his birth, Bezda, 
a fort in Maveralne’r.--This great work was 
published about A. IT. 460, and was entitled, 
iy its author, a Mabsoot, or Amplified Digest, 
because of its being written in rather a dif- 
fusive style, the term literally meaning spread 
out. It consists of cleven volumes, and com- 
prehends a complete course of theology and 
practical divinity, treated according to the 
principles of the Haneefite school, of which 
the author professed himself a follower.— 
The Jama Kabeer, or great compilation, is a 
collection of traditions on the most approved 
authorities (whence this work is also tcrmed 
Jama Saheeh, or the approved compilation), 
composed by YruKsoo MomAMMED Bin YESoo 
al Termazi, about A. H. 260. It is related 
that the author, before publication, sent 
copies of his work to all the principal pro- 
fessors in Arabia and Persia, cach of whom 
expressed his approbation of it in the highest 
terms. Many other works have been written 
on the same subject,‘and under the same title; 
but this is considered as the most authen- 
tic. The Jama Sagheer, or small compila- 
tion, is also a work upon the same subject, 
on a more minute scale. The author uncer- 
tain.—The Zeeadat, or, as it is more fully 
entitled, Zeeadat fil foroo al HANEEFA, 
meaning, Addenda concerning the branches 
of HANEEFA, 1s a copious treatise upon legal 
conclusions, as taughtvby that dector, said 
to he composed by Imam Mouammep, under 
th¢é inspection and with the approbation of 
his master. This treatise is highly esteemed ; 


and many commentdies have been written | 
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upon it, in Turkey, Africa, Arabia, Persia, 

and India.—These four works are frequently 
cited, by the compiler of the Herpavya, 

under the comprehensive term of Zahir al 
Rawayct, or The Ictter of Reports;* and 
his book consists chiefly of a compendious 

extract from these. The Nawadir, or curio- 

sitics, is a title bestowed upon a digest of 
four other compilations of traditions and law 

reports. These compilations ‘are not sup- 

posed to be possessed of the same authority 

with the Zahir al Rawayet, and are there- ' 
fore, by the commentators, distinguished 

under the head of Ghair Zahir al Raway%t.t 

—The commentary of Kadoorce (which is 

somctimes simply termed Kadooree) takes 

its title from the patronymic appellation of 
the author, Aumrep Bin MoHamMMED Kapoo- 

REE. It is a commentary upon a previous 

work of Asoo Yoosar, entitled Adab al 

Kazee, or duvics of a magistrate, and is 

considered as of high authority by the scct 

of IIANEEFA. — It was published about 

A. H. 420; the place of its publication un- 

certain. 

A NUMBER of other authorities are quoted 
in the course of this work. Of several the 
translator has not been able to procure any 
authentic account :—but, for the satisfaction 
of the reader, the following short abstract is 
glyen coneerning those which appear most 
worthy of notice. 

Amone the personal authoritics cited, we 
find the names of the four first Khalifs, and 
also several of the Sahaba, or original com- 
panions of the Prophet. Of these last, the 
most esteemed are ABDOOLA Inn AxbBAS, 
and ABDOOLA Ibn Masacop.—ABpoora Inn 
ABBAS was the cousin- german of ALEE, and 
his principal friend and confidant during 
the struggle between him and Moaviau for 
the Khalifat. He died A. H. 65.—Anpoota 
Inn Masaoon, also known by the name ABoo 
ABDULRIUMAN ABDOOLA al Hazlee, joined 
the Prophet almost at the commencement of 
his pretended mission ; led his disciples, in 
their retreat to Ethiopia, upon the persecu- 
tion of the KorrrsH;.and afterwards re- 





* Zahir is a term used to express the 

cternal matter or text of a work (partiou- 

rly of the Koran), in opposition to Batin, 

y which is understood the internal mean- 
ing. 

+ Ghair signifies ‘different from,” “ other 
than.”’ It is generally used in a privative 
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paired to him at Medina. He died A. H. 44, 
entitled, for his eminent knowledge of the 
Koran, and the precepts of the Prophet, 
Tag-al-Shirra, or the diadem of the law.— 
THWassan, surnamed Bakhtaree, was an emi- 
nent teacher of the law. He was a native 
of Khorasan, whence he takes his appella- 
tion, Bakhter being the name anciently be- 
stowed on that region, because of its relative 
situations as it si@nifies the east,—whence 
the ancients termed the same territory 
Bactriana. —Inx an Kmasar, surnamed 
eAboo Bekr Ahmed, was an eminent adhe- 
rent to the sect of HANErRFA; and wrote a 
treatisé under the same title as that of Anoo 
Yoosar, already mentioned, and upon the 
same subject (the duties of a magistrate), 
in which all the doctrines of his leadcr are 
exemplified and supported by argument.— 
Axoo JA¥FIn Hindooaneec takes his appella- 
tion from the place of his birth, Hindooan, 
a quarter or ward of the city®f Balkh, the 
capital of Khorasan. He attained to such 
eminence in the law, as to be appointed to 
the dignity of supreme Mooftce throughout 
all the region of Mavcralne’r (Transoxania) ; 
and by his superior execllence acquired the 
title of Hanecfa Sanee, or WANEEFA the 
sccond.—He died at Bokhara, A. II. 362; 
and it is said that, on the day of his deccase, 
a multitude of Jews and idolators were con- 
verted to the faith, by beholding his picty 
and abstinence, and the fortitude with which 
he met his dissolution—Anoo MonaMMED 
AL Kasrm (commonly called Anoo Harcera) 
derives his appellation, Harecra, from the 
place 6f his residence, Herat, a city of Persia. 
—He was born at Basra (whence he is also 
by some term@1 al Basreca), A. IT. 446. Ife 
composed, at the instance of ABoo Suxurwan 
KHALID, he Vizir of the Seljucidian Sultan 
Manmoop, a work entitled Makamat (ocea- 
sionally mentioned in this commentary), 
consisting of fifty discourses on various sub- 
jects of law and morals. He died A. II. 515. 
—His authority has great weight in all legal 
discussions.—TLhe doctor mentioned under 
the title of Tehavee is Anoo Fara, Kazee of 
Taha, a town in Upper Egypt.—AzBpoora 
Brn Mosparick (commonly styled Ibn al Mo- 
*barick) was a person of cminent piety, who 
died at Heet, a city of lrak (Chaldea), where 
his tomb still continucs to be visited by the 
devout, as the Mausoleum of a saint.— 
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have been already mentioned, are the fol- 
lowing {_ 

THE Rawayet Sahech, or indubitable 
reports; a title bestowed upon two diffe- 
rent treatises on the Sonna; the first, by 
Azpoo ABpooLta MomammMepd Bin Ismart al 
Joosi, on which a number of comments have 
been written at different times; and the 
second, by ZAK-AD-DEEN al ManprReEE. Thoy 
are both considered as of good authority.— 
The Rawayet Mash’hoor (celebrated reports), 
Hadecs Mash’hoor (celebrated traditions), 
Nakl Saheeh (true relations), and Moon- 
takkee (selections), arc also approved works 
by different uncertain authors on the same 
subject. The Amalec (miscellany) is a gene- 
ral commentary upon the law, attributed, by 
some, to MonamMED Brn Moszem al Zohari, 
who is said to have been the first compiler 
of traditions, and the preceptor of Imam 
Maik Bin Ans, the head of the second 
crthodox scct, already mentioned.—The 
Katavee SuAFeI, Fatavee Kazer Kuan, 
Fatavee TIoa00R-TASTIEE, and Fatavee Imam 
SmrnuckusH, are all collections of the deci- 
sions passed by the persons whose names 
they bear, or upon their authority, and have 
been compiled with a view to serve as prece- 
dents in practice. Saver has already been 
mentioned as the head of the third orthodox 
sect. Kazrer Kian was the distinguishing 
appellation of Faknr-AD-DEEN Hasan, Bin 
Mansoon, a native of Arnoos (Albania), who 
for sone years superintended the administra- 
tion of justice in Damascus, and afterwards 
at Isfahan. He dicd A. H. 692.—Of the 
other two nothing particular is recorded. 
Fhey were probably magistratcs in some 
part of Persia. 

From a corsideration of the nature of this 
work, and of the authorities principally 
quoted in it, we proceed to notice certain 
peculiarities which will occur in the perusal 
of it, and an explanation of which is requi- 
sitc to the elucidation of what might other- 
wise appear unintelligible or obscure. 

ALL laws must derive the prominent fea- 
tures of their character from the peculiar 
manners, customs, and language, of the 
people among whom they have originated.— 
In order, therefore, to enter fully into the 
spirit of the text, it is requisite that we keep 
in mind th@ state of society in Arabia at the 
time when MoHAMMED and his companions 


Tamerm Bin Trrra was one of the Sahaba, hbegan to iftroduce sofhething like a system 
or companions of the Prophet, of whom of jurisprudence among the followers ad 


many fabulous miracles are r€corded. 
Amone the books quoted, besides what 


subjects of Islam. To enter into this par- 
ticukirly would be mush beyond the trans- 
y ” 
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lator’s design, and would occupy more room 
than a mere preface can admit of. It is suf- 
ficient for our purpose to ’remark, that the 
Arabians were divided into two classes or 
descriptions of men, the inhabitants of cities, 
and the Bidweens, or wanderers in the desert. 
The former pursued commerce and hus- 
bandry ; whilst the latter (that is, the great 
body of the nation), followed the usual occu- 
pations of the pastoral life, occasionally made 
inroads upon their more wealthy neighbours, 
attacked tho caravan, and plundered the 
traveller.—In this general outline, time has 
produccd but little alteration.—Subdued by 
the arms, or allured by the promises, of the 
Prornet, the tribes of the desert united 
their forecs, and, issuing from their native 
wilds, over-run the neighbouring nations 
with an impetuosity of valour which nothing 
could resist, and with an uninterrupted uni- 
formity of success to which history opposes 
no parallel. This, however, was only an ex; 
traordinary convulsion, proceeding from the 
coincidence of accidental causes, placing 
them in a situation which subsequent events 
have evinced was by no means natural. <As 
the first impressions of fanatic zcai abated, 
they recovered from their dream of universal 
conquest ; and, after having altered the reli- 
gion of a large portion of mankind, over- 
turned the most powerful monarchies, and 
established various royal dynastics in the 
surrounding countries, succecding revolutions 
gave back the Bidweens to their original 
independence and their original solitude. In 
the meanwhile, the exclusion of strangers or 
unbelievers from their principal citics in a 
great measure prevented the more polish¢d 
from mixing with the rest of mankind, from 
being contaminated with their vices, or im- 
proved by their cxample. Hence, except in 
the single article of religious belief, the Arabs 
perhaps differ little at this day from what 
they were two thousand years ago, and 
indeed present to us almost the same picture 
in point of genius~temper, and manners, as 
in the time of the Jewish patriarchs. 

Wirn MoHamMED assumed the prophetic 
character, he found his countrymen, in gene- 
ral, slaves to the most gross and stupid 
idolatry. The paganism of the Sabians had 
over-run almost the whole nation.—From 
Persia the eastern tribes had caught much of 
the superstition of the Magians.—There were, 
indeed, numbers of dews and eChristians. } 
The former had several considerable es-' 
tablishments; and many whole tribes had 
embraced the Mosaic creed or the Gospel. 


PRELIMINARY DISCOURSE. 


But their conduct and principles little de- 
served the titles they assumed. The Jews 
paid more regard to the fabulous traditions 
of their Rabbins than to the severe and yn- 
accomodating precepts of the Pentateuch; 
and the eastern churches were divided and 
convulsed by scholastic disputes, in which, 
instead of the mild and forbearing spirit of 
Christianity, nothing but mutual rancour, 
malice, and uncharitakleness, prevailed ; 
whilst the pure and simple worship incul- 
cated by its divine Author had degencrated 
into mere outward show, expressive only of 
a debasing and idolatrous superstition.— 
Among the pagan Arabs, the nice distine- 
tions of property were imperfectly under- 
stood. Each tribe was governed by its own 
law; and disputed causes were either re- 
ferred to the determination of the chicf, or 
(more frequently) decided by an appcal to 
the sword. Their only lasting memorials 
were the effyions of their poets, transmitted 
orally from age to age, which served to pre- 
serve ancient usages, or to keep alive the 
feuds of contending neighbours. Private 
revenge was not merely tolerated, but en- 
couraged, and the justice and necessity of it 
inculeated. Henee every dissension was 
the occasion cither of single combat or of 
elvil war; and tradition furnishes us with 
accounts of above 1,500 battles fought before 
the introduction of the faith.—The art of 
writing was little known, and the practice of 
it confined chicfly to the Jews and Christians. 
These were distinguished by the common 
appellation of Kiraners (scripturists), or 
Aut, al Kiran (people of the book), b2cause 
of each having received a written revelation 
from hcaven.—The accomplishment princi- 
pally esteemed among the Arabs was expert- 
ness at weapons and in horsemanghip. The 
sciences mostly studied were, gencalogy, 
astronomy, and rhetoric. The first of these 
was carefully employed in preserving the 
purity of their descent ; the second was 
applied chiefly to astrological purposes; and 
the third they exercised in the composition 
of love songs and elegies, or poctic fictions 
concerning the exploits of their chiefs, the 
relation of which cheered the aged, and ani- 
mated the young. Their great virtues were, ' 
hospitality, temperance, and munificence, 
which last was frequently carried to an un- 
warrantable and (perhaps) ostentatious ex- 
cess, to the prejudice of their children and 
kindred.—Their most odious vices were a 
disposition to War and rapine, and an un- 
appeasable vindictiveness of spirit. Their 
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seclusion from the rest of mankind taught 
them to consider every strange nation in a 
hostile light ; and the term Hirbee expressed, 
atence, an alien and an enemy. 

This short and imperfect sketch will serve 
to familiarize or explain to us a number of 
extraordinary passages in the following 
treatise. In fact, without some such refe- 
rence, several of the examples adduced in the 
course ofgt must afpear unnatural or impro- 
bable, and the arguments upon them frivo- 
lous or absurd. In too many instances they 
ecertainly are so; the Mussulman lawyers 
being as much addicted to verbose sophistry 
as ny of their Christian brethren. But a 
due regard to local circumstances will teach 
us to consider, that numbers of the cases 
here cited in elucidation of particular points 
of law, although they may scem to a 
Turopean to be such as can scldom or never 
really happen, would yet appear, to a Mus- 
sulman, to contain no more th®n a necessary 
provision with respect to cases of frequent or 
probable occurrence. Many of them, indeed, 
seem to be proposed mercly as exercises for 
the exertion of mental acumen, and the dis- 
play of subtle distinctions ; and as such they 
are perhaps not without their use. With 
respect to the argumentative part in partiéu- 
lar, althongh abounding in futile sophistry, 
still it possesses the advantage of lcading to 
a full development of the principles. It 
morcover places subjects in every possibic 
light, familiarizes us to the modcs of reason- 
ing in use among the Mussulman professors 
(a matter of some literary curiosity), and 
freqintly involves matcrial points of law, 
not to be found under the heads to which 
they properly*clate.* 

Tnx first singularity likely to strike the 
Turopeam reader, on casting his cye over 
those laws, is the great proportion of them 
which relates to slaves, the discussions con- 
cerning whom occupy nearly a third of the 
whole work.t To account for this, it is pro- 
per to remark that, among the first votaries 
of Islam, whose idcas of luxury extended 
not beyond the plain simplicity of the pas- 
toral life, the articles of property were few, 
and confined, for the most part, to slaves and 


* See an instance of this in Vol IJ. p. 3, 
article ZAKAT; where an opinion of Haneefa 
is introduced with respect to a Kazee’s declay 
ration of a debtor’s insolvency. 

+ These have been omitted in consequence 
of the abolition of slavery—Ep. 
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domestie animals. The former generally 
constitwted their chief substance; and the 
bodies of bondmen have in those countrics 
formed, from the earliest ages, a principal 
commodity of traffiic.—The Arabs, like most 
other barbarous nations, had ever been in 
the practice of retaining as slaves all the 
captives taken in war, whose lives were’ 
spared by avarice or policy. The children 
of those captives partook of the condition of 
their parents. The fanatic fury of the 
Sahaba (companions), under the prophetic 
banner, in the beginning of their carcer, 
spared neither age, sex, or condition; but, 
when the first cbullitions of zeal subsided, 
their prisoners were rescrved as a valuable 
part of plundcr.—Every new conquest poured 
into Arabia a fresh accession of captives ; and 
those formed, in time, not only a great part 
of the wealth of individuals, but also a prin- 
cipal proportion of the community. Hence 
éhe considerable space which the laws con- 
cerning SLAVES occupy.—In numberless in- 
stances, however, the cascs and examples 
cited with respect to them are not exclu- 
sively restrictive to SLAVES, but may be con- 
sidered in the light of so many legal para- 
digms equally applicable, in their construc- 
tion, to any other articles of commerce or 
exchange. 

Titus far the translator deemed it requi- 
site to premise of the work in general.—He 
|is now arrived at a less agrecable part of his 
present duty, since indispensably productive 
of adegree of egotism,—it being necessary 
to add a few pages conecrning the Persian 
version of the Hrpaya, and the English 
granslation of that version. 

Wien the attention of the British govern- 
ment in Brencan was first directed to the 
necessity and importance of procuring some 
authentic guide for aiding them in their 
superintendence over the native judicature 
(founded on the reasons we have already 
stated), they discovered, in the books recom- 
mendcd to forward this end, a system copious 
without precision, indecisive as a criterion 
(because cach author differed from or con- 
tradictcd another}, and too valuminous for 
the attainment of ordinary study.—From 
these a compendium might indeed have been 
abstracted ; but, being a mere compilation, 
it would Save been considered rather as a 
new code than as a revision of the old, and 
would nof in the idea of those upon whom 
it was intended to operate, have bornegthe 
authority of an original work.*, Number?’ of 
Fattawees were indeed at hand, and the 
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translation of one composed in the /ersian 
language, by the authority and under the 
inspection of the Mogul Emperor AuRUNG- 
ZzEBE (from him denominated Fattawee 
Allumgheeree), was actually undertaken. 
It was, however, soon discovered that this, 
consisting of a simple detail of cases and 
decisions, would do little or nothing towards 
developing the principles of the Mussulman 
laws, and of course could afford but a very 
limited portion of instruction with respect 
tothem. Some learned Mohammedans, who 
were consulted on this occasion, thought it, 
morcover, unfair that their British rulers 
should receive their first impression of the 
Mussulman legislation from a bare recital of 
examples, such as composed the Fattawee 
Allumghecrec. They therefore advised that, 
previous to any further step, a translation 
should be executed of some work which, by 
comprehending, in the same page, the dictum 
and the peinciples, might serve at once as an‘ 
excmplar and an instructor; and for this 
purpose they recommended the NHerpaya, 
because of its being regarded (particularly 
throughout Hindostan) as of canonical autho- 
rit,, and uniting, in an cmincnt degree, all 
the qualities required. But as the Arabic, 
in which this treatise was written, is known 
only among the learned, and the idiom of 
the Author is particularly close and obseurc, 
they at the same time proposed that, under 
the inspection of some of their most intelli- 
gent doctors, a complete version should be 
formed, in the Persian language, which 
would answer the double purpose of clearing 
up the ambiguitics of the text, and (by 


PRELIMINARY DISCOURSE. 


foreign employment, the duties of which 
necessarily occupied the whole of his atten- 
tion, the completion of it devolved entirely 
on his colleague, who, in consequence, took 
upon him the sole management and respon- 
sibility. 

WHEN the English translator came to 
examine his text, and compare it with the 
original Arabic, he found that, except a 
number of elucidatory ihterpolaticns, and 
much unavoidable amplification of style, it 
in general exhibited a faithful copy, deviat- 
ing from the sense in but a very few in- 
stances, in some of which the difference 
may perhaps be justly attributed to fhe'in- 
accuracy of transcribers; * and in one par- 
ticular it is avowed and justified by the 
Molovees, because of an alleged error of 
the author.t—Many of the interpolations 
are indeed superfluous, and they sometimes 
exceed, both in length and frequency, what 
could be wisKed. They, however, possess 
the advantage of completely explaining tho 
text, from which every reader may for the 
most part with ease discriminate them, since 
they almost uniformly consist of illustrative 
expositions of passages, beginning with, 
“that is,” -—‘‘in other words,’’—and so 
forth; and where the composers of the 
Persian version have, in any considorable 
degree, deviated from their original, the 
English translator has remarked upon it, 
and has, in several such instances, subjoined 
a verbatim translation from the Arabic, in 
order to point the diffcrence with the greater 
precision. One deviation, indeed, in point 
of form rather than of substance, he has not 


being introduced into practice) of furnishing®| thought it necessary to notice, as it runs 


the native judges of the courts with a more 
familiar guide, and a more instructive 
preceptor, than books written in a language 
of which few of them have opportunities of 
attaining a competent knowledge.—In con- 
formity with this advice, four of the princi- 
pal and most learned Molovees (Mohamme- 
dan lawyers) were engaged to translate the 
whole from the Arabic into the Persian 
idiom.—The translation of this version into 
English was at first committed to Mr. JAMES 


ANDERSON, a gentleman whose eminent lite- | 


rary qualifications for accomplishing such 
an undertaking could only be excelled by 
the solidity of his understandin#® and the 
goodness of his heart. Before he had made 
any considerable progréss, the presnt trans- 
latef had the honour of being associated 
with him in the work; and Mr. ANDERSON 
being shortly after eng-ged €n an important 


regularly through all the work, and he 
therefore conceived that a single prefatory 
explanation of it would suffice®for the 
whole.—In the OnsEctions and Repttrrs,, 
which so frequently occur, the Molovees 
have obscrved an arrangement somewhat 
varying from the original, and which they 
probably adopted for the sake of greater 
perspicuity. The Arabic text does not state 
the passages, thus rendered, with the same 


' See, for instance, Vol. II. p. 213; where 
it is likely that the deviation pointed out in 
‘he note may be owing merely to some in- 
accuracy in the Persian copy, as the error is 
€vident. (Omitted in this edition.—Ep.] 

t See Vol. IV p. 679; where the Molovees 
correct an error with respect to a Icgatee’s 
proportion in the undefined part of a house. 
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degree of distinctive precision; but pre- 
serving, in those instances, that brevity 
which is its peculiar characteristic, intro- 
ducgs the matter of them in a way certainly 
calculated to give less interruption to the 
general context;—the reasoner upon any 
disputed point saying (still pursuing his 
argument), ‘‘ It may indeed be objected,’”’ &c. 
—‘‘ But to this we reply,” &c.—an additional 
observatiop, brought forward solely with a 
view to the more complete illustration of the 
subject, and which the Molovees employed 
ypon the Persian version have reduced to 
the form of an abstract QuvEsTION and 
ANsWEx.—Another unnoticed deviation is, 
that where the author speaks in his own 
person, he is, in the Persian version, gene- 
rally mentioned by the style of ‘“‘ the com- 
piler of the Hrpaya,’’—as thus, ‘‘ The 
compiler of the Hedaya remarks,” &c. The 
only remaining difference between the Arabic 
text and the Persian version af it, worthy 
ot notice, is, that in the latter we have 
a particular definition of terms, a point 
in which the original is totally defective, 
but which is doubtless indispensably requi- 
site to persons not conversant in the Arabic 
tongue ;—and they may, perhaps, be more- 
over considered as affording a valuable 
addition to Oriental lexicographic know- 
ledge, as they give not only the meaning of 
the term, but also its etymology, and parti- 
cular application in the language of the 
Law. 

To the mode of execution the translator is 
perfectly aware that one objection ia likely 
_ to occus, which at first may appear of some 
weight. It may doubtless be urged that, 
instead of havang recourse to an interme- 
diate version, the translation should have 
been madg at once from the Arabic, by 
which means the work would have presented 
a*more close and accurate picture of the 
original.— Had the translator been at liberty 
to pursue this plan, much labour would 
indeed have been saved him! Some reasons 
are, however, to be assigned, which, when 
duly considered, will perhaps be found to 
give an indisputable preference to the mode 
that has been adopted. I. As the Persian 
version was designed for the use and in- 
struction not merely of the English scholar, 
but also of the native magistrate, and was 
therefore likely to be introduced into prac- 
tice, it was indispensably requisite that the 
English translation should be taken from it 
rather than from the Arabie, in order to 
preserve an exact and literal uniformity 
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between, the two standards of judicial deter- 
minatiol. II, The Arabic is remarkably 
close in its idiom, and, in treating of every 
abstracted subject, brief in its construction 
to a degree which, in any other language, 
would be considered as involving the matter 
treated of in the darkest and most perplex- 
ing obscurity. This is evident in the con- 
tinual ellipsis of terms, and a consequent 
repetition of relatives (many frequently 
occurring in the same period), which are 
referable to their proper antecedents only by 
certain rules of context peculiarly appro- 
priated to that language. Hence a litcral 
translation from the Arabic would have left 
the sense, in many places, as completely un- 
intelligible to the English reader as the 
original itself.—In following the Persian 
version, therefore (if we except the inter- 
polations already mentioned and accounted 
for), the translator has done little more than 
what he must have done, at any rate, to 
render himself undcrstood,—namely, given 
the sensc in a fuller and more explicit 
manner than the original author,—but with- 
out in any degrec departing from or altering 
the tenor of the text. III. Tho persons 
employed in the composition of the Persian 
version were themselves possessed of deep 
legal knowledge, qualificd, both by their 
academical rank and judicial stations, to 
pass decrees, and perhaps as well versed in 
the Mussulman institutes as their author. 
Ifenee their interpolations proceed from an 
authority perfectly competent, and being (as 
in many instances they certainly are) of 
essential utility, must be considered as a 
vajuable addition to the text. These inter- 
polations are, in fact, nothing more than 
explanatory remarks, inserted in the body 
of the work, instead of being subjoined in 
the form of notes.—Had the translator con- 
‘cived himself at liberty to use his own un- 
limited discretion in the manner of his per- 
formance, he could perhaps have adopted 
this mode, as being morc* agreeable to the 
literary fashions of his own country, in all 
‘xcept original compositions. But this is a 
plan scldom adopted by Oriental writers ; 
and the translator had a particular duty 
prescribed to him, which (except in some 
very particular cases) he considered himself 
bound imp\itly to fulfil; for it was his 
business to give the Persian version of the 

EDAYA a@ English gress both in order 
and in substance, since otherwise it would 
have been impossible to preserve the exa%& 
unifoymity necessary to authenticate the 
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English text in cases of future reference or 
appeal, 

Havine hazarded thus much in justifica- 
tion of the general plan, it will be proper to 
point out such particulars in the translation 
as it is essential to explain, for the informa- 
tion of the European reader. 

Tr is well known that in every language 
there are certain peculiaritics of idiom 
which do not admit of a very intelligible 
literal translation into any other.—In cvery 
science also (and more, perhaps, in legal 
disquisitions than in any other) there are 
certain peculiarities of phraseology concor- 
dant with the ideas, moral, religious, or 
political, of those who use them, and also 
certain allusions, connected with those ideas, 
or referring to them, which require some 
illustration in order to their being fully 
understood by persons not familiarized to 
the same habits of thinking, or to similar 
modes of expression. 

Tue first of these which strikes the reader 
(and which occurs very frequently) is ‘‘a 
favourable construction”’ (of the law, or the 
casc), a8 opposed to ‘‘analogy.”’ The origi- 
nal term istihsan, which the translator has 
rendered ‘‘a favourable construction,” lite- 
rally means benevolence; and the expression 
referred to, as it stands in the original, 
significs ‘on the ground of BENEVOLENCE,”’ 
—that is, by a mode of arguing, in its con- 
clusion more favourable, cither to the indi- 
vidual or the community at large, than 
could be adduced by reasoning according to 
the stricter principles of analogy and legal 
casuistry. It is obscrvable, in the course of 
the work, that this spccics of reasoning is 
frequently adopted by HUanrrra, or his 
disciples, in opposition to the rigid tenets 
of the Shafcite school. And this differcnce 
proceeds from the more liberal complexion 
of that doctor’s practical divinity, which 
distinguishes him from the heads of the 
other orthodox sects, as has been alrcady 
stated. 7 

In a work of this nature, an exact uni- 
formity in the translation of technical terms 
and phrases is not only advisable, but, in 
general, indispensably requisite. It has, 
however, sometimes unavoidably happencd 
that a term is differently rendered in dif- 
ferent places,—not indecd with respect to 
the sense, but with regard to ‘the English 
term used to express it in. Thus Mazoon 


(for instance), which is commonly rendered: 


‘“ficensed slave,” is also, in some places, 
translated ‘‘ privileged slave,” a phrase 
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which equally well expresses the sense of 
the original term.— Wherever this occurs, 2 
reference is«(for the sake of uniformity) 
made, in the Index, to that term which the 
translator intends should be considered as 
the technical one. 

Wiru respect to any remaining peculiari- 
ties, technical or idiomatical, not noticed in 
this place, as they are all fully defined in 
one part or other of the work, an explana- 
tion of them is easily obtained by consulting 
the INDEX. 

It were to be wished that, in a perform- 
ance designed for the use and information of 
European readers, correspondent .English 
expressions could have been found for all 
the various technical terms contained in it. 
It must doubtless be irksome to meet fre- 
quently with words which a reader un- 
Icarned in the Arabic language finds it 
difficult to pronounce, and for the meaning 
of which he is under a necessity of referring 
to the Inprx, and back from that to the 
body of the work. This, however, is a 
difficulty which could not in all cases bo 
remedied. Where the customs of different 
countrics are at all analogous, the language 
of cach will of course contain synonymous 
terms for expressing the samc ideas. Where, 
on the contrary, customs, laws, or modes of 
thinking, prevail in one country totally 
different from any thing to be found in the 
other, no modes of expression that could be 
adopted in the language of either would 
suffice to express, with precision, the mean- 
ing of technical or local terms used in the 
other. This science, morcover, has in every 
country its peculiar phrases, which will not | 
bear any very intelligible tray slation, whence 
the necessity of adopting and retaining them 
in their original form,—an observation theo 
truth of which may be perceived ‘by casting 
an eye over any one page in any one of our 
own law-books. The translator, therefore, 
has found himself under an unavoidable 
necessity of occasionally retaining the ori- 
ginal terms, without attempting any trans- 
lation of them,—taking care, at the same 
time, to refer, in the InpEx, to the defini- 
tion of them, which is invariably to be 
found in some part of the work ;—making it, 
however, a general rule to express in English 
every term capable of a technical or intelli- 
gible translation.—It is proper to remark 
that, in the orthography of these Arabic 
terms, there sometimes occurs a slight varia- 
tion, which in,a work of such extent it was 


not easy always to avoid. Thus, instead of 
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Talha (a man’s name), we have, in one place, 
Telliha ; and, in five or six instances, Deeyat 
4, is used for Deyit (the fine of blood). Wher- 
. ever this variation occurs, it is rectified by a 
™ reference in the INpEX ;—but there are not 


% above three or four instances in which this 


“is necessary. It is also to be observed that, 
in the use of the Arabic personal nouns, 
attention must be paid to the termination, 
which in @ always denotes the feminine 
gender. Thus Hirbce means an alien, Hir- 
beea an alicn wowan; Zimmee an infidel 
subject of the Mussulman government, and 
Zimmeca a female infidel subject; and so of 
the rést, except Musslima (a female Moham- 
medan), which is derived from Moslim (a 
confider, or a person in a state of salvation), 
aterm generally qualified by the charactc- 
ristic termination in an,—whenee Mosliman, 
or (according to the vulgar orthography) 
Mussulman. 

As a Gtossary, if confincd“within any 
tolerable limits, would very impcrfectly 
express the meaning of the various law- 
terms and phrases, or, if giving the dcfini- 
tion of them, would contain merely a repeti- 
tion of what is already sct forth in the body 
of the work, the translator has in thig 
instance hazarded a new mode, by intro- 
ducing all those terms in a supplementary 
Index, with a reference to their place in the 
text. He has also, for the satisfaction of 
the Orientalist, and in ordcr to remedy the 
defects of the Europcan alphabct (which, at 
best, expresses Arabic words but very im- 
- *perfectly), inserted, in that Index, cach 
‘ ¢erm or proper name in its original cha- 
racter. 

To promote, fs much as possible, the 
beneficial cnds intended by this work, the 
translator If{s in various places added such 
notes as appeared necessary to clear away 
ambiguities and obscurities in the text; and 
he has also annexed a marginal abh-:tract, 
which gives the substance of the law, uncn- 
cumbcred by the long details of reasoning 
which generally accompany it. —To the 
whole is affixed a copious InpEx, designed 
to be useful in three respects, by referring, 
I. to legal conclusions, II. to the general 
; HEADS or SUBJECTS, and, II]. to rules which 
_oceur (as it were) incidentally, involved in 
the reasonings upon other matter.—As cach 
‘volume has also prefixed to it a table of 
: contents, the references are so much broken 
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him to fnvestigate.—It may be proper to 
remark that the marginal abstract, the notes 
at bottom, and the Index,* form no part of 
the original work, which has only a general 
table of contents. 

In one particular, and in one alone, has 
the translator conceived himself at liberty 
to desert his text; namely, by a total omis- 
sion of particular ‘passages, for reasons 
which are assigned in their proper place. 
These reasons gencrally are, either that the 
passage relates solely to certain rules of 
Arabic grammar, which therefore do not 
admit of an intelligible translation into 
another language, or contains mercly inge- 
nious sophisms, so exceedingly futile as to 
be of no use.—Of this last reason abundance 
of examples are still retaincd! — It will, 
however, in most of these be found that, 
amidst the frivolity of the argument, some 
uscful illustration 1s involved: nor is the 
trinslator conscious of having omitted any 
thing, the retaining of which could, cither 
directly or incidentally, have been attended 
with advantage. 

ANoTHER and more considerable omission 
it is proper he should account for. 

As the Frpaya includes a complete system 
of Mussulman jurisprudence, it commences 
with the Abadat or spiritual law, including 
the five great religious dutics of purification, 
praycr, alms, fasting, and pilgrimage.—Of 
these the book of Arnms (Zakat) only is 
retained by the translator, as the others are 
neither very curious in their nature, nor 
could afford any manner of assistance in 
decisions concerning matters of property; 
an@ would have burthened the work with an 
additional and totally uscless volume.—-This 
omission has not occasioned any oaltcration 
in the consecutive arrangement of the books ; 
but it has necessarily induced a difference in 
the distribution, among the four volumes, of 
thosc which are retainecd.—In the original 
the subjects are distributed as follows :— 


Vou. I. Purification; Prayer; Alms; 
Fasting; Pilgrimage. 

Vou. II. Marriage; Fosterage; Divorce ; 
Manumission; Vows; Punishments; Lar- 
ceny; The Institutes; Foundlings; Troves; 
Fugitive Slaves; Missing Persons; Partner- 
ship; Approwriations. 

Vou. III. Sale; Srrr Sale; Bail; Trans- 
far of Debts® Duties of the KazreE; Evi- 


;and divided, that the reader cap never be at | dence ; Retractation of Evidence; Agency% 


A a loss to satisfy himself upon any particular 
y point which duty or curiosity may prompt 
isp e 





* Tite Index of thjs edjjon is new.— Ep, 
nor 
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Claims; Acknowledgments ; Complisitions ; 
Mozaribat ; Deposits; Loans; Gifts Hire ; 
Mokatibs; Willa; Compulsion ; Inhibition ; 
Licensed Slaves; Usurpation. 

Vox. IV. Shaffa; Partition; Compacts of 
Cultivation ; Compacts of Gardening ; Zab- 
bah; Sacrifices ; Abominations ; Cultivation 
of Waste Lands ; Prohibited Liquors ; Hunt- 
ing; Pawns; Offences against the Person ; 
Fines; Levying of Fines; Wills; Herma- 
phrodites. 

Ir the reader is not already tired with 
this introductory detail, the translator would 
request his indulgence while he adds a short 
account, apparently necessary, of the books 
which have been omitted, as well as a few 
remarks on the others in their order as they 
occur. 

PURIFICATION is considered as essential to 
devotion, and the key of prayer, which with- 
out it is of no effect.—It is of two descrip- 
tions, the Ghossl, or complete ablution of 
the whole body, and the Wazoo, or washing 
of the hands and feet, after a manner parti- 
cularly prescribed. The first chapter treats 
of the occasions for purification, the acci- 
dents by which it may be broken or inter- 
rupted, and the manner in which it is to be 
performed, The second relates to the waters 
fit for ablution.—The third treats of the 
teyummim, or substitution, in cases of 
drought, of dust or fine sand for water; a 
regulation well calculated for the thirsty 
deserts of Arabia!* In directing this, Mo- 
HAMMED followed the example of the Jews, 
who were accustomed to perform their lus- 
tration aftcr this method, in cases of neccs- 
sity. —The fourth chapter relates to Lhe 
anointing of boots, or other leathern apparel 
or utensils, in which certain rules are laid 
down for the observance of cleanliness.— 
The fifth regards women, the rules to be 
observed by them in their menstruations, 
and the modes of purification requisite after 
those, or childbed labour, to qualify them 
for acts of devotion.—The sixth treats of the 
purifications enjoined after performing any 
of the natural evacuations. 

PRAYER is declared to be the corner-stone 
of Renicion, and the pillar of Faitn. It 
is not, by the Mussulman doctors, considered 
as a thing of mere form, but requires that 
the heart and understanding Snould accom- 
pany it, without which itis pronounced to 
de of no avail.—The preccabel prayers afe 

irected to be performed at five different 


,* This practice & allueed to in Vol.T. 
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times in the twenty-four hours. I. between 
day-break and sun-rise; II. immediately 
after noon; III. immediately before sun- 
set; IV. in the evening, before dark; dnd, 
V. before the first watch of the night. At 
these hours, therefore, the Mawzins or criers 
warn the people, from the minurets of the 
mosques, to prepare for prayer, and all 
devout persons forthwith either repair to 
the mosque, or proceed to perforni their de- 
votionable exercises in some other conve- 
nient spot, after the previous lustration.— 
The first chapter of this book treats of the 
proper hours for prayer, whether prescribed 
or voluntary, prohibiting, at the same time, 
the repetition of any during the rising or 
setting of the sun, or at the hour of his 
passing the meridian.—The second chapter 
concerns the duty of the public criers, and 
the manner in which they are to summon 
people to worship.—The third relates to the 
conditions of praycr,—that is, those points 
which are’ regarded as essentially requisite 
to its efficacy ;—which are as follows. JI. 
that the person be free from every species of 
defilement: II. that all sumptuous apparel 
be previously laid aside, at the same time 
that the body be so far covered as to avoid 
any offence to decency,—unless, however, 
the person be destitute of clothing, in which 
case this is dispensed with: III. that the 
attention accompany the act, and be not 
suffered to wander to any other object, inso- 
much that if the person, whilst praying, cast 
his eyes upon a book so as to recollect the 
contents, his prayer is of no effect: IV. that 
the prayer be performed with the ‘ace to- 
wards the Kabla, or temple of Mxcca, the 
relative situation of which 1s for that reason 
pointed out in all their mosques by the posi- 
tion of the Niche for the Imatuy, which is 
termed the Mehrab. Where, however, the 
relative situation of the Kabla is uncertain 
or unknown, the person who prays is only 
required to observe this ceremony to the 
best of his knowledge or recollection.—The 
fourth chapter relates to the nature and 
description of the prayers, prescribing the 
forms proper to use on each particular occa- 
sion, and the portions of the Koran which 
it is proper to read each day.—The passage 
most worthy of notice in this chapter is, that 
men are allowed to repeat the prayers, or to 
read the allotted portions of the Koray, in 
every other language as well as the Arabic; 
“for ’’ (as Haneefa well argues) ‘‘ the diffe- 
rence of language makes no alteration in the 
sense; and it is not possible that the heart 
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should join in what the understanding does 
not comprehend.”’—The fifth chapter con- 
taias the qualifications necessary to the office 
of a priest, and the particular duties attached 
to that station.—The persons held incapable 
of exercising this function are slaves, repro- 
bates, the blind, the Bidweens (people of the 
desert), and bastards. These last are deemed 
unfit, becamse of the baseness of their birth 
giving room for discontent to some who 
might suppose themselves dishonoured by 
attending them in public.—This head like- 
wise comprehends all the directions for pub- 
lic Worghip, in which certain precautions are 
laid down against the women mixing with 
the men, each sex having a particular station 
allotted, for the sake of decency, and also to 
avoid any excitement to passion.—The sixth, 
seventh, eighth, ninth, tenth, eleventh, and 
twelfth, chapters contain merely matters of 
form, precaution, and so fortkh.—The thir- 
teenth chapter prescribes the prayer proper 
to the sick, and the various forms of lustra- 
tion, &c., which may be dispensed with on 
account of their indisposition.—The four- 
teenth chapter relates to the prostrations : 
the fifteenth contains the rules to be ob- 
served by those who travel: the sixteenth 
the prayers proper to Friday [the Mussul- 
man sabbath]: the seventeenth and eigh- 
teenth those for particular fasts and festi- 
vals: the nineteenth those for rain.—The 
twentieth chapter prescribes the manner of 
performing prayer when surrounded by an 
* enemy,—in which case the Imam is directed 
: to divfde his troops into two bodies, one to 
oppose the foe whilst the other prays, and 
thus to relieve tach other successively.—The 
twenty-first chapter contains the prayers for 
the DEAD® with the various forms of ablu- 
tjon, enshrouding, and interment.— The 
twenty-second relates to the same, with 
respect to those who are slain in hattle.— 
The twenty-third regards the prayers pro- 
per for pilgrims who visit the inside of the 
temple of Mrcca. 

FASTING is au essential part of piety, and 
termed, by the orthodox, the gate of reli- 
gion. It is of two kinds, voluntary and 

“incumbent; and is cdistinguished, by the 
Mussulman divines, into three degrees: I. 
the refraining from every kind of nourish- 
ment or carnal indulgence: II. the restrain- 
ing of the various members from any thing 
which might excite sinful or corrupt desires: 
III. the abstracting the miffd wholly from 
worldly cares, and fixing it exclusively upon 
Gop,—which, as it is the most difficuk 
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observanbe, is also accounted the most meri- 
torious.—The great prescribed fast is that 
enjoined from the first new moon, in the 
month of Ramzan, until the appearance of 
next,—during which it is required, from 
day-break until after sun-set of each day, 
to abstain from every sort of nourishment, 
insomuch that the fast is broken by suffering 
any thing whatever to enter any part of the 
body. From this observance none are ex- 
cused except the sick, aged, or children; 
and the first of these, if they recover, are 
required to make up for what they have 
lost, by fasting an equal number of days 
after their health is perfectly restored.— 
Any breach of this duty must moreover be 
expiated by a donation of alms to the poor. 
—The Nisl, or voluntary fasts, are those not 
enjoined by the Law, but which a man 
imposes on himself on some particular occa- 
srons, such as in expiation of a broken vow, 
that species of abuse to a wife termed Zihar, 
the breach of the fast during the moon of 
Ramzan, or any other irregularity.— The 
first chapter of this book contains regula- 
tions with respect to the commencement and 
observance of the fast of Ramzan.—The 
second relates to the occasions of expiatory 
fasts.—The third treats of the Ittikaf, or 
continual residence in the mosque during the 
time of a fast. 

Tut PILGRIMAGE to Mecca is considered 
us such an essential point of religious duty, 
that no person is accounted a good Mussul- 
man who, possessing the ability, neglects 
the performance of it, at least once in his 
lifetime.—The antiquity of the Kaba, or 
holy temple of Mecca, extends far beyond 
the records of history, it having beer used 
by the Arabs as a place of idolatrous wor- 
ship for centuries before MonAmMMeEnD’s 
pretended mission.-—He, who in an cmincnt 
degree possessed the capacity of converting 
the superstitions of others to his own ends, 
finding if necessary to give his religion some 
stationary habitation, at first fixed upon the 
site of the temple of Solomon at Jerusalem ; 
and he, for a time, made that his Kabla, or 
point towards which he directed his prayers, 
Motives of prudence or policy, however, in 
a few months dictated the necessity or 
convenience of prefering a place held in 
habitual reverence among his own country- 
men; and@reasons were easily found or 
invented to justify the change.—The tragi- 
tions of the Arabs represent the Kaba as*a 
place of worship almgst, coeval with the 
yorld. Some accounts ‘mention that it evas 
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first built by Adam, soon after his expulsion 
from paradise.—Other accounts say, that 
the father of mankind, being by his fall 
deprived of the light of the Divine presence, 
knew not which way to direct his prayers, 
until an exact representation of the para- 
disiacal tabernacle was, by the favour of the 
Atmicuty, exhibited, encompassed by a 
glory, ou the spot where the temple now 
stands, directly under the station of the 
original Kaba in Heaven,” and which spot 
Apam from that period made his Kaba.—His 
son Srri, aftcr his death, erected upon the 
place a building of stone and clay (or, as 
some say, of sun-burnt bricks), the same in 
shape as the cclestialonc. This being de- 
stroyed by the deluge, was afterwerds, at 
the Divine command, rebuilt by ABRAHAM 
and his son ISHMAEL, the great progenitor of 
the Arabians. The Koreish (most probably 
by dint of superior powcr) obtained posscs- 
sion of it, and kept it in repair for several 
gencrations.—At length, in the infancy of 
MoramMen, the old temple having fallen, 
or being pulled down, a new one was erected 
on the same foundation, and after the same 
model.—Again, in the twenty-fourth ycar of 
the Higera, having sustained some damage 
from the zeal of the Mussulman reformers, 
in clearing it of idols, it was once more 
pulled down and rcbuilt by Aboo Yoosar 
Ipn At Hisas, then Shareef of Mecca, as it 
now stands.—The Kaba is certainly a place 
of very great antiquity. It was, most 
probably, from its first foundation, the 
temple of an idol. Both Arabians and 
Egyptians regarded it with profound vere- 
ation, and every sect filled it with the 
images of their fantastic worship.—Amongst 
its pretentions to antiquity, and its fictitious 
exccllencies, we must not pass over in 
‘silence the famous Hijraswad, or black 
stone, a small block of marble or granite, 
which is reported.to have fallen to the carth 
with Adam when he was hurled from para. 
dise. It is at present fixed in a case of 
silver, in the south-cast corner of the 
temple, and is exceedingly respected, and 
piously kissed by all devout pilgrims. This 
sacred stone was carried away by the Car- 


* From this fable, perhaps, originated the 
idea, entertaincd by‘some, of the station of 
{ke heavenly Jernusarem, which many of 
the primitive Christians supposed to be 
placed directly in (se zoaith of the chpital 
of* Judea. ‘ 
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matians, A. H. 278 (who at the time spoiled 
the temple of its golden spout, and other 
precious ornaments), but was restored in 
twenty-two years aftcr.—Another relic is 
the Higr Ibraheeme, or stone of Abraham, 
which, it is said, was used as a scaffold by 
the patriarch when constructing the temple 
in company with hispson Ishmael.—The 
third object of note is the fountdin or well 
Zimzim, situated to the cast of the Kaba, 
and the waters of which are reported to 
possess the same virtucs as are attributed to 
all consecrated wells in every country. It 
is said that the water gushed out miracu- 
lously on this spot as Hagar was wandering 
through the desert with her son, oppressed 
with thirst.—Of the present state of the 
Kaba, which still bears its ancient name, 
Bait Oolla (the Houss of Gop), or Masjidal- 
hiram (the INVIOLABLE TEMPLE), we can 
only obtain a knowledgo through the 
medium of the Turks, or other Mohamme- 
dans, as no infidel is ever admitted within 
the precincts of the holy territory. In its 
original construction it is said to have been 
a perfect cube, the simplest of all figures, 
and therefore the best calculated to typify 
the unity of Gon.—Ipn at Hisas, in re- 
building it, caused a small alteration from 
the original figure, the temple, as it now 
stands, being twenty-four cubits long, 
twenty-three broad, and taventy-seven high. 
Still, however, it docs not in any other 
respect deviate from the simplicity of its 
primitive form, it being entirely destitute of 
pilasters, cornice, or any ornament, except ' 
a veil or outer cover of black damask or 
velvet, a golden (or more probably gilt) 
band which cncompasses it near the top, 
and a gold spout projecting from the roof 
to convey off the rain water.—The veil 
was formerly of Egyptian linen, and in 
the ‘‘days of IGNoraNncre”’ was supplied 
by different chiefs of the Sabeans, or 
other idolatrous tribes. The piety of the 
Khalifs substituted a more costly stuff, 
which, since the accession of the Othma- 
nian dynasty, has been annually renewed 
by the Turkish empcrors. Several inferior 
buildings have been crected round it, 
particularly four open pavilions, which 
serve as oratories to the four orthodox sects 
of Hanrrra, Maurx, Suarer, and HAnpat. 
—The whole stands in the midst of a 
spacious area, enclosed by a magnificent 
portico, having twelve gates and a range of 
twelve steps all round, from the level of the 
wottico into the area~—The epithet haram 
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[inviolable] is not confined to this sacred 
spot, but extends for many miles round 
Metca, small towers being placed at proper 
distances in every direction, to mark the 
precincts of the holy territory, within which 
it is not lawful to hunt, shoot, attack an 
enemy, or, in short, to commit any act of 
violence, except im self-defence, or for the 
destructio&i of noxious creatures, such as ser- 
pents, or animals of prey. In tho neighbour- 
hood of the city are two hills, Saffa and 
“Marwa, the valley of Minna, and a sort of 
ne pamed Moozdalifa, on the way thence 
to Mount Arafat, which lies at a somewhat 
greater distance.—The Arabian writers say 
that the city of Mecca, in the centre of 
which the Kaba stands, is nearly as ancient; 
and indeed if we consider how long this has 
been a spot for the resort of superstition or 
devotion, it is probably onc of the oldest 
cities in the world.—Such is the spot to 
which, in the month Zce-al-Hidjec * of 
every year, multitudes of Mussulmans re- 
pair, to prostate themselves before the 
‘*Housr oF Gon,” and to perform the 
various ceremonics prescribed by their Law, 
or sanctioned by antiquity, in most of whigh 
they vary little or nothing from their Pagan 
ancestors. We shall not dwell upon the 
particulars of these ccremonics. Suffice it 
to say, that they are in general highly 
absurd, and not defensible, even by thc 
Mussulman doctors themselves, except on 
the ground of ordinance or custom. One 
particylar it is nevertheless proper to re- 
mark upon, as it is frequently adverted to 
in the course,of this work; namely, the 
state of a Mohrim. The caravans of pil- 
evims have cach a particular place assigned, 
according*to the parts whence they pro- 
ceeded, which marks to them the boundary 
of the holy territory. Here they generally 
arrive towards the end of Zee-al Kada, and 
on the first morning of the suceceding month 
(Zce-al-Hidjee) the prescribed ceremonies 
commence. The pilgrims now lay aside all 
other dress or ornaments, and assume the 
humble habit of Ihram, which consists only 
.of two colourless woollen cloths, and a kind 
of sandals, defending the soles of the fect, 
but leaving all the rest bare. It is from this 
time, and during the remainder of their 


* Hidj signifies pilgrimage ;—and the 
month takes this name, as being peculiarly 
appropriated to the performance of that 
solemnity. - 7 6 
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stay in the holy territory, that the devotees 
bear the title of Mohrim. Whilst engaged 
in this pious work, a Mohrim is required to 
keep the strictest guard upon all his actions, 
and to refrain from contention, anger, and 
every indulgence of his carnal appetites. 
He is also inhibited from hunting or fowling 
even beyond the prescribed limits, not being 
allowed to destroy any thing for subsistence 
except fish. He is moreover under a variety 
of other inhibitions, which may be traced in 
the course of this work. For many centuries 
the greatest potentates were proud to submit 
themselves to these restrictions, and to sink, 
for a time, to a level with their fellow- 
creaturcs.—It may not, however, be im- 
proper to observe, that for some time past, 
and particularly within the present century, 
the Kaba has sustained a falling off both in 
the rank and number of its votaries. 
Whether this defection arises from the 
advancement of knowledge, or (as is most 
probable) from the rapid decay which the 
grcat Mussulman cmpires have experienced 
within that period, it certainly denotes a 
revolution in the minds or habits of the 
Mohammedans, which is perhaps only a 
prelude to the extinction of Islamism.—The 
first chapter of the book of PiLa@rimacnr 
treats of those upon whom it is indispen- 
sably incumbent that they once in their 
lives visit the Kaba; namely, upon every 
Mussulman who is sane, adult, free, in per- 
fect health, and possessed of the means for 
performing a journey, such as a camel, a 
horse, a servant, and a maintenance suffi- 
cnt for those and himself during the pil- 
grimage, and for the support of his family 
until hig return. No person is, ho-vever, 
required to cross the sea for this purpose. 
—This duty is as much enjoined upon 
women as upon men; but they are directed 
to perform it under the protcction of some 
male relation within the prohibited degrees. 
—The second chapter relatcs to the various 
ecremonies of the Ihram, and the restric- 
tions to which a Mohrim is subjected, as 
already mentioned.—The third chapter re- 
lates to the differcnt names and descriptions 
of pilgrimage, according as the ceremonies 
of it are performed alone, or in company 
with other®; and also, the visitations per- 
formed within any other than the sacred 
months. —fhe fourth®chapter treats of the 
restrictions to which a pilgrim is subject 
during his residence within the ‘‘ HOLY 
TERRITORY,” and, thezaffences which, from 
gisregard of these.she is liable to conndit; 
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with the atonement required for each offence. 
In this chapter are also set forth the restric- 
tions imposed upon pilgrims, and the indul- 
gences allowed to them with respect to their 
wives or slaves, as well as the penalties im- 
posed in case of infringement. A number 
of mere petty offences are likewise men- 
tioned, for which atonements of a trifling 
nature are required, such as bestowing a 
day’s subsistence upon one pauper, or (in 
cases of omission) repeating any particular 
part of the ccremonies. The remainder of 
this chapter relates to the inhibitions with 
respect to killing game, or feeding cattle 
within the holy territory, in either of which 
cases satisfaction must be made to the Chief 
of Mrcca.—The fifth and sixth chapters 
relate to points of mere form.—The seventh 
concerns those who may be impeded in their 
pilgrimage by either sickness or an enemy; 
—in which case, it is requisite that the per- 
gon 80 prevented send a goat or other victim 
(by the hands of some trusty deputy) to be 
sacrificed at the temple; or clse, that he 
send the value in money, with which the 
deputy may purchase an animal at Mecca 
for that purpose ;—and until this ceremony 
be performed he is not released from the re- 
strictions of a pilgrim.—The sixth chapter 
treats of the time at which the season of 
pilgrimage cxpires,—namely, on the Yd 
Kirban, or festival of sacrifice, when, if the 
pilgrim have not gone through the whole of 
the ceremonies, all that he has done is of no 
account, and the pilgramage must be per- 
formed again on some ensuing year.—The 
seventh chapter relates to the performanée 
of pilgrimage on behalf of another person, 
which is lawful and valid for three different 
descriptions of people, namely, the dead 
(who have bequeathed a sum for this pur- 
pose), persons prevented by distance, sick- 
ness, Or an cnemy, or persons who, having 
already performed the ordained pilgrimage, 
procure another to perform it again on their 
account, either from motives of piety, to 
expiate an offence, or to fulfila vow. This 
kind of substitutive pilgrimage became in- 
dispensably necessary when Islamism spread 
over regions at a considerable distance from 
Arabia, as it was utterly impossible for all 
the FAITHFUL in remote countrfes, however 
otherwise capable, to fulfil this duty in per- 
son.—The eighth chapter describés the Hrp- 
pDRe, or gift-offering sent by deputy to be 
sacrificed at the temple, as before men- 
tioned, The smalley-accentable offering is 
oné-goat. In fact, the vrlue of the offerinr 
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(as may naturally be supposed) is in propor- 
tion to the rank, piety, or vanity of the per- 
son who makes it; and instances have Been 
known of one hundred camels, or more, 
being immolated in one sacrifice before the 
‘* House of Gop.”—Some other matters are 
added, of too trifling a nature to deserve 
notice. r 

Tus short sketch will suffice &t once to 
show the useless nature of these four books, 
and, we trust, to justify the omission of 
them in the English translation.—We shall 
now proceed to make a few brief remarks 
upon the other books, in the order in which 
they stand, and which, for the convenience 
of the reader, are numbered according to 
their succession. 


VOL. I. 


Boox I. Or ZaKat. 


ZAKAT means the alms imposed by the 
Law, in opposition to Sadka [charity], 
which significs the voluntary contributions 
of individuals, and which is treated of at 
large under the head of gifts.—As ALMS, in 
onr application of that word, is always used 
to denote something purely gratuitous, the 
translator, in treating of those imposed by 
the Mussulman law, has retained the origi- 
nal term, to which the English language 
does not afford any expression strictly 
analogous. Some writers have confounded 
Zakat and Sadka under one common mean- 
ing. The Arabian commentators, however, 
make an essential difference between them ; 
for the former is merely an indispensable 
compliance with a legal obligation, claiming 
no merit in futurity ; whereas the latter is 
as much an impulse of the mind as an act 
of the hand, and is of course entitled to i4s 
reward.—The impost of Zakat originated 
with MonamMMED himself, who at first em- 
ployed the revenue arising from it according 
to his discretion, in the support of his needy 
adherents; but the objects of it were after- 
wards ascertained by various passages in the 
Kokan; and it is somewhat remarkable that 
the Prophet particularly excluded the mem- 
bers of his own family from any participa- 
tion in it, and this in terms which sufficiently 
denotes the arrogant superiority assumed by 
the tribe of Hasuim.* To compensate, how- 


* Sec his declaration upon this subject 
(vol. I.), where the grossness of the meta- 
phors used by him is worthy of remark. 
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ever, for this exclusion, he admitted them to 
a fifth share in that proportion of the spoil 
whfich was allotted to the public treasury. 
For some generations after MOHAMMED this 
impost was regularly collected, and faithfully 
applied to its appointed purposes——In most 
Mussulman territories if continues to be 
levied at the presegt day; but the original 
objects of its disbursement have been long 
since disregarded, and what was intended as 
a relief to the poor is now, even in the best. 
‘regulated governments, carricd to the ex- 
chequer of the prince, who endeavours to 
satiffy ‘his conscience by a sort of commuta- 
tion, in the erection of mosques, or the sup- 
port of a few indigent and idle Fakeers about 
his palace. That which commenced in the 
indigence or rapacity of the sovereign, has 
now acquired asort of prescriptive authority ; 
and the revenue derived from Zakat is uni- 
versally considered as the rigfit of the state. 
It has indeed, for several centuries past, 
ceased to be collected upon stationary pro- 
perty, the only tax which at present bears 
the name of Zakat being that imposed on 
goods imported in the way of trade, from one 
country or district into another, and levied 
in the name of a toll.—Many of its rules will 
be found to apply peculiarly to ARABIA and 
Syria, the countries in which these laws 
originated, and where flocks and herds have 
ever formed a chief part of the wealth of 
the inhabitants. Although the laws of Zakat 
have in a great measure been superseded, or 
become obsolete with respect to their original 
design, yet they are worthy of attention, as 
incidentally involving many of the laws of 
property in points not imediately connected 
with this subject.—Under this head is com- 
prehende& the Sadka Fittir, or alms given 
to the poor on the festival of breaking Lent ; 
because the payment of those is considered 
as a divine ordinance, and the amount (con- 
trary to other descriptions of Sadka) is par- 
ticularly prescribed by the Law. 

ZaKatT is the only one of the five books 
upon the Abadat, or spiritual law, retained 
by the English translator It is therefore 
immediately followed by thc Maamilat, or 
temporal law,—commencing with Marriacg, 
antl ending (properly) with Brquxst, the last 
temporal act of Man ;—though a short sup- 
plementary book upon Hermaphrodites is 
added. i 


Book II. Or Margrace. 


THE preliminaries to this most important 
of all contracts, as set forth in Chap. P. ere 


xli 
stated in terms remarkably simple. No pro- 
vision is made for the execution of any 
written engagement; no particular form of 
ceremony is prescribed; but the efficiency of 
the whole is made to depend merely upon 
the oral declarations of the parties, before 
sufficient witnesses. In fact, written engage- 
ments were not in common use until some 
time after the establishment of Islamism.— 
A section of this chapter is occupied through- 
out with the matrimonial prohibitions and 
restrictions, with respect to which the Mo- 
hammedan and Levitical law have a close 
affinity. The principal of these restrictions 
are, that a man’shall not marry his relation 
within the prohibited degrees ; that he shall 
not have more than four wives at a time; 
and that he shall not marry, together, two 
women related to each other within the pro- 
hibited degrees.—To the political and specu- 
tative inquirer the most curious features in 
this book are, the passages which particu- 
larly concern WoMEN, as contained in Chap. 
II. and III. from which it appears, that the 
female sex are, among the Mussulmans, 
invested with many personal rights and 
independent privileges, such as certainly, in 
some measure, compensate for the various 
hard conditions to which law or custom has 
subjected the daughters of Islam.—These, as 
they are fully discussed in the body of the 
work, it is needless to recapitulate. The 
most striking of them which occurs under 
this article is, the liberty allowed to a 
woman to dispose of herself in marriage 
independent of her guardians, and the right 
ef option which still remains to one contracted 
during infancy, after she shall have attained 
to maturity, which the law fixes at a very 
early age.* A woman is also entitled to pos- 
sess her dower, or marriage settlement, as 
her own exclusive property, which she may 
dispose of by gift, will, or other deed, alto- 
gether independent of her husband, or of 
any claims which may lic against his estate. 
—Chapter VI. exhibits a still more extra- 
ordinary regard, in the Mussulman legislator, 
for the feelings of the sex, upon a point of a 
very delicate nature, and in which he doubt- 
less consulted the peace of the Haram as 
much as the dictates of abstract equity.— 
Concerning this, however, we shall leave the 
text to speak for itself. 
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Boox III. Or Fosrenragee. 


In a state of society where fastidious re- 
finement has not destroyed the genuine feel- 
ings of the heart, the tie of fosterage is, next 
to that of blood, of the strongest and most 
lasting nature.—Even in the more remote 
parts of our own country the Nuxss is still 
considered rather in the light of an humble 
relative than a menial dependent. By the 
people of Asia this idca is carried still 
farther ; and the nursling is supposed to par- 
take of the very nature of her from whose 
blood he receives his earliest nourishment. 
An affinity is therefore created by this cir- 
cumstance, which operates to render marriage 
illegal in the same manner as actual consan- 
guinity. Hence the prohibitions occasioned 
by fostcrage are analogous to those sct forth 
in the second section of the preecding book 
—to which this is a kind of supplement. 


Boox LY. Or Divorce. 


Tne great variety of mattcr which this book 
embraces, and the many deviations which it 
admits from its main subject, the translator 
shall not undertake cither to account for or 
to defend.—I'rom the contents of the first 
six chapters the reader will perceive that the 
Mohammedan law of divorcee bears a strong 
affinity throughout to that of Mosrs. In this, 
as in marriage, no written instrument is re- 
quired, the repudiation being effected merely 
by the verbal declaration of the party.—Cus- 
tom, indeed, and the’ municipal regulations of 
most Mussulman countries, following the 
example of the Jews, have made a writing 
of divorce, if not an essential, at least a cir- 
enmstance which it would be highly inde- 
corous to omit. What most forcibly strikes 
us on the perusal of this subject is the 
extreme facility with which a husband may 
rid himself of his female partner,—a facility 
which, when we consider the too frequent 
levity and fickleness of Man, seems at first 
sight calculated to expose the weaker sex to 
the most degrading insult which malice could 
dictate, or caprice put in practice.—The 
Arabian legislator has, however, established 
so many bars, and pride itself opposes such 
obstacles as, if they do not teompletcly 
remedy, at least tend greatly to counteract 
this apparent defect.Before a ivorce be- 
comts irreversible it must have been pro- 
nounced three times, allowing (according to 
the orthodox form) anginteryal of a month to 
pass’ between each sentence,—or such % 


period must have elapsed as affords ample 
room for reflection and repentance, in cases 
of anger or disgust; and a reversal is, at &ny 
time before the expiration of that term, 
established by cither word or deed, denoting 
a reconciliation. The husband, moreover, 
unless he can prove gross misbehaviour, must 
give up the dower.—But¢the most powerful 
obstacle to unjust or capricious rfpudiation 
is that part of the law which provides, that 
if a wife be once completely divorced, the 
husband cannot take her again, until she be 
previously married to, bedded with, ,and 
divoreed by, another man.—To this salutary 
regulation chiefly is owing the dislike which 
obtains against divorce in all Mussulman 
countries, and the dishonour attached to it, 
—insomuch that the instances of it are very 
rare, notwithstanding the liberty which is 
permitted by fhe Law. The place and title 
of Chap. XV. would naturally lead us to 
conclude, that it treats in particular of the 
alimony payable to a divorced wife during 
the term of probation. This, however, is by 
no means the case; for it is made to compre- 
hend those rights of every person which 
coyac under the denomination of MAINTE- 
NANCK,—not of the’ wife alone, but also of 
parents, children, poor or disabled relatives, 
and slaves. — With respect to domestic 
arrangements, this is, perhaps, the most use- 
ful section of the whole work. It evinces, in 
many places, a considerable spirit of hu- 
manity, and very properly introduces— 


< 


Book V. Or MAnumMITSsIon. 


TENDERNESS towards SLAV«S is certainly 
a prevalant principal in the Mussulman law, 
notwithstanding some passages wkich occur 
in this treatise concerning them are directly 
repugnant to common feeling, and to the 
natural rights of Man.—In the XXIVth 
chapter of the Koran this tenderness is 
strongly enforced with respect to ccrtain 
points in the domestic treatment of them ;* 





* The passage refered to treats of match- 
ing slaves who are single :—‘‘ Conrract (in | 
marriage) THOSE OF THEM WHO ARE SINGLE, 
SUCH AS ARE WORTHY, OF YOUR MALE AND 
FEMALE (slaves); IF THEY BE Poor, Gop 
WILL ENRICH THEM OF HIS BOUNTY.’’—— 
** UNTO SUCIE AS DESIRE A WRITTEN COVE- 
NANT (of Kitapat), GRANT IT, IF YE SEE 
GOOD IN THEM; AND GIVE THEM OF THE 
RICHES OF GoD, WHICH HE HATH GIVEN 
you,” &e., 
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and it may also be traced in various parts 
of this Commentary.—It is, indeed, in 
prictice pretty much confined to the slaves 
professing the Mussulman faith, as it is 
natural to suppose that the followers of the 
Prophct do not entertain the same regard 
towards their bond-servants of other re- 
ligions. Still, however, we shall be guilty 
of great Ynjustice, if we form our ideas of 
Mussulman slavery from the treatment 
experienced by Christian captives among 
the barbarians of Tunis and Algicrs. The 
pregepgs concerning manumission are in- 
junctive with respect to believers only ; but 
those which recommend kindness and good 
usage apply to all alike. The law in many 
instances affords them protection against 
injustice, and declares them to be ‘‘ claim- 
ants of right.’”’ It in some particulars, 
moreover, provides an allevjation to this 
otherwise most hopelcss and degraded state 
of Man, unknown to the more polished in- 
habitants of Europe ;—as may be perceived 
in perusing the laws with respect to Am- 
Walids, Mokatibs, Modabbirs, and Mazoons. 
—To the free-born denizen of Brita, the 
‘very’ name of SLAVE carries with it some- 
thing odious and disgustful: but the Mo- 
hammedan bond-man, gencrally speaking, 
experiences in a very slight degree, if at all, 
the miseries which necessarily attend that 
state in some of the depcndencies of LuRoreE; 
where the riches of the community grow out 
of the incessant labour of wretches, whose 
shortqned date of lifc is balanced against 
their carnings, by rules of Algebra and 
calculations gf Arithmetic! If the slaves 
of Mussulmans appear, by thcir conduct, to 
be deserving of encouragement, they are 
frequentl treated rather as humble friends 
and confidents than as scrvile dependants; 
and though inhibited from rising in the 
state, often, in the capacity of Mazoons, 
amass a degree of wealth which cnables 
them to purchase their freedom.—The sub- 
ject of manumission is discussed at large in 
the first five chapters of this book.—Chap. 
VI. treats of a practice which was common 
in ARABIA before the time ot MowamMMeED, 
and was confirmed by his precepts. It 
affords a strong incentive to emancipation, 
by enabling a master to perform an act of 
piety which, being posthumous in its effect 
cannot injure his circumstances.—Chap. 
VII. exhibits a branch of that most impor- 
tant article, ‘“‘ the establishment of parent- 


a man by his female slaves are as legitiméte 





as those begotten in marriage; and also, 
that the Mussulman law, like the Roman, 
does not acknowledge any affinity between a 
bastard and his father, but throws him 
wholly upon the mother. 


Notrt.—On turning to Book V. it will be 
secn that the subject treated of has been 
omitted, on the ground that slavery having 
been abolished by Act V. of 1843, there is 
no usc in preserving the law upon the sub- 
ject, which will be interesting to the anti- 
quarian only, and he can find the learning 
upon the subject in the earlier cditions. 


Book VI. Or Vows. 


Oars are one of the bonds of society, 
and in many instances the chief seourity 
for public integrity and private property. 
Perjury, therefore, has in all communities 
Been justly reprobated as a most flagrant 
crime. Itis remarkable, however, that tho 
Mussulman law has instituted no specific 
punishment for this species of offence, 
except in the case of slander, the legislator 
seeming to think the apprchension of 
punishment in a future state of itself suffi- 
cient to restrain men from the commission of 
it. This is evidently the case with respect 
to the expurgatory oaths required of accused 
or suspected persons. In matters of pro- 
perty, indeed, the magistrate is at liberty to 
punish it by a slight discretionary correc- 
tion; but in those most enormous instances 
of it which implicate the life of May, the 
only ill consequence it induces, on dis- 
govery, is a fine adequate to the blood thus 
unjustly shed :—a very trifling atonement 
certainly! In this defect, however (if it bo 
such), of their law, the Mussulmans do not 
stand alone. 

Norz.—The law of perjury is now regulated 
by the Penal Code. 
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Boox VII. Or PUNISHMENTS, 


Turs book treats only of the punishments 
incurred w crimes of a spiritual nature 
those instituted for offences against person 
or property being disgussed under their re- 
spective heads. The punishment for agul- 
tery is certainly severe. Yet we will rt, 
perhaps, be forward to condemn this seve- 
rity, if we compare % for a moment with 
evhat is recorded fn the twenticth chapter 
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of Leviticus upon the same point.—In fact, 
from the nature of the evidence required, it 
was next te impossible that the offence 
should ever be fully proved, even among the 
tents of the Arabs; so that the institution 
of the prescribed punishment was in a great 
measure nugatory, except in cases of con- 
fession by the parties. That those confes- 
sions were sometimes made in the early days 
of Islamism, is a fact; and made, as they 
were, at the certain expense of life, they 
afford a wonderful instance of devoted zeal 
among the first followers of MoHAMMED. 
Still, however, even in those instances, every 
means that precaution could suggest is 
enjoined to avoid the necessity of inflicting 
the sentence.—The three first chapters of 
this book relate entirely to whoredom, and 
the penalties incured by each species of 
illegal connexion.—Chap. III. involves some 
curios matter concerning the retrospective 
limitations of testimony, which in practice 
extend to all cases of criminal accusation. 
Much here occurs, likewise, concerning the 
general Jaws of evidence, that may not be 
deemed unworthy of notice. Chap. IV. con- 
taining the penalties of drunkenness, ex- 
hibits a degree of lenient indulgence with 
respect to that vice which we should scarcely 
expect to meet in a Mussulman law-book, as 
it hence appears that a man may offend in 
this way, even to a considerable degree, 
without any danger of legal cognizance.— 
Slander, as treated of in Chap. V. compre- 
hends all expressions which may either 
affect the reputation of a man or woman 
previously possessed of a fair character, cr 
the legitimacy of their issue; and the 
punishment has, added to it, an effect 
equally just and politic, namely, incapa- 
citating the slanderer from appearing as an 
evideuce on any future occasion.—Discre- 
tionary correction, which forms the subject 
of Chap. VI. extends to all petty descrip- 
tions of personal insult, even to abusive 
language. In fact, two thirds of the pun- 
ishment incurred under the Mussulman 
jurisdiction at the present day, whether in 
Turkey, Persia, or India, are inflicted under 
the name of Tazeer.—We must not pass 
this book without noticing the extraordinary 
indulgence shown to slaves, itt subjecting 
them, for all spiritual offences, to only half, 
the punishment of freemen. 
aljéged for this lenity manifest 
mon degree of consideration and feeling for 
the state of bondagas, 


~ 
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Boox VIII. Or Larcery, 


THe Translator has adopted the term 
Larceny, as the title of this book, because 
that work expresses every species of THEFT, 
from the most petty to the most atrocious. 
The uniform punishment annexed to Lar- 
ceny is the amputation of a limb, unless 
where the act has been accomnanied by 
murder, in which case the offender forfeits 
his life by the law of RETALIATION.—Many 
arguments might be adduced against the 
law of mutilation in cases of Larceny, 
founded as well on the inhumanity" as~the 
inefficiency and inconvenience of that mode 
of correction. It is, however, the only 
method expressly authorized by the text of 
the Koran ;—and if we consider the force 
of religious prejudice, and the effect of long 
habit, it may, perhaps, appear very unad- 
visable to intfoduce any hasty alteration in 
the penal jurisdiction in this particular,— 
especially as we have nothing better to offer 
by way of substitute (for surely our penal 
laws are still more sanguinary!), and also, 
as the Gentoo laws, with respect to theft, 
are strictly analogous to the Mussulman, in 
awarding mutilation under certain circum- 
stances.—Chap. VII. of this book is particu- 
larly worthy of attention, as it respects the 
most daring and outrageous breach which 
can be made against the peace and security 
of society. To enter fully into the spirit of 
the text, in this and many other parts under 
the head of larceny, it is requisite that we 
keep in mind the peculiar manners of the 
people in those parts of the world where the 
Mussulman law operates. I: is observable 
that, at the end of this book, a remarkable 
instance is incidentally introduced of the 
forbearance of the law in a case of homicide 
upon provocation. 

Notr.—Book VIII. has been omitted, as 
the question of larceny, as now applicable 
to India, is regulated by the Penal Code, Act 
ALY. of 1860, . 


Boox IX. Tue Instirvures, 


Tus book contains a chief part of what 
may be properly termed the political ordi- 
nances of Monammen, and is useful both in 
a historical and a legal vlew,—in the former, 
as it serves to explain the Principles upon 


he reasons) which the Arabians proceeded in their first 


conquests (and in which they have been 
imitated by all successive generations of 
Mussulmans), and in the latter, as many of 


tue“rules here laid down, with respect to 


PRELIMINARY — 
ubjugated countries, continue to prevail in | subsis 


xly’ 


in Mohammedan countries with 


‘ll of that description at the present day. | respect to those particulars. 


The nature and end of those regulations is 
o Sully explained in the text, that they do 
1ot require any illustration or comment in 
this place.* We shall therefore pass on to 


Book X. OF FouNDLINGS. 


OnE of the eagliest and most laudable 
ttempts ef MoHAMMED, in the prosecution 
of his pretended mission, was, to correct 
xertain barbarous practices then prevalent 
among his countrymen, particularly with 
‘espect to infant children, whom it was 
confmon for the parents to expose or put to 
death, where they apprehended any incon- 
venience from the maintenance of them. 
The present book is to be considered merely 
as a comment upon his precepts in this par- 
ticular. 


Boox XI. Or Trqyzs. 


Book XII. ABSCONDING OF SLAVES. 


NotE.—This has been omitted for the same 
reason as Book V. 


Boox XIII. Or Missinc PERsons. 


THE rules laid down in these books will 
be found, in general, strictly consonant to 
natural justice, and such as prevail (or 
ought to prevail) in all well-regulated 
communitics. 


Book XIV. Or PARTNERSHID?. 


Tus book contains a number of subtle 

distinctions with respect to property, in 
® : oe eee 

many of which acute discrimination seems 
to be studicd,more than practical utility. 
Several of them the reader may indeed be 
tempted to consider rather as the scholastic 
reveries $f an abstracted divine, than as 
flowing from an active intercourse with the 
world, or dictated by the liberal spirit of 
commerce.—Still, however, 1t will perhaps 
be found, that in the mass of speculation 
much matter is interwoven of a more sub- 
stantial kind. The MussvtmMan laws of 
property (to ascertain which is one great 
end of the present work) are in some in- 
stances defined with considerable precision ; 
and the various subdivisions it exhibits to 
us of representative wealth, as opposed to 
real, gives us an interesting idea of the 


refinement which, so many centuries ago, 

* This book has been omitted, as it has 
hardly any practical effect ; 4nd, if requisite, 
the former edition can be consulted. 


Book XV. 
OF (PIOUS OR CHARITABLE) APPROPRIATIONS. 


In all Mohammedan countries (and in 
none more than in HrnposTayn) it has been 
a common practice to dedicate lands, houses, 
and other fixed as well as movable property 
to the use of the poor, or the support of 
religion. The founding of a mosque, the 
construction of a reservoir, and even the 
digging a well, for the public use, come all 
under the same head; and many noble 
monuments of these kinds are still to be 
seen in different parts of INpra, the useful 
effects of benevolence or superstition, in 
the more flourishing periods of the Mogul 
empire. That empire has, indeed, long 
since been hastening to decay; and the 
monuments of Mussulman piety or magni- 
ficence have suffered, with it, a sympathetic 
dilapidation. Numberless grants of Lanp, 
however, to pious or charitable uses, have 
been executed at different times, of which 
many are still in full force, under the 
gencral title of Aima;—and these must 
give some interest to the subject of the 
present book, in which the various modes 
of alienation are discussed with considerable 
accuracy. 


Book XVI. OF Sar. 


Book XVII. Or Srrr SALE. 


To enter fully into the subjects of these 
books, would occupy more time and space 
ghan is consistent with the brevity of pre- 
fatory remark. The observations we have 
made concerning Boox XIV. will equally 
apply to these throughout. The book of 
SALE 1s swelled by a vast accession of inci- 
dental matter. Of these, the most striking 
is Usury, the subject of Chap. VIII. The 
Mohammedans, in this particular, closely 
copy the Jewish law, by which tho children 
of IsrakL were also strictly forbidden to 
exercise usury among each other.—To this 
chapter the book of Strr SALE may in some 
measure be considered a supplement, since 
it seems chiefly calculated to guard and 
provide against the practice of Usury in the 
exchange ef the precious metals. 


®Book XVIII. OF Barn. 


UnpER this head are comprehended all 
sorts of security, whether for person or pro- 
perty.—This book eoxtain: © onnd deal of 
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practical matter (particularly in the laws 
concerning guarantees), and is therefore 
worthy of an attentive perusal. 


Boox XIX. Transrer oF DEstTs. 


Ig in some measure supplementary to the 
former, as the transaction of which it treats 
is performed by way of giving security to a 
creditor. 


Book XX. Dourirs or THE KAZEE. 


Tue subject of this book is of the utmost 
importance in all countrics, as upon the 
conduct of the magistrates the welfare and 
happiness of every society must chictly de- 
pend: and indced the Mohammedans estcem 
it of so much importance, that several large 
works have been written, by their principal 
law commentators, under this title.—In 
Chap. I. and II. the proper conduct of a 
judge, and the behaviour required in him, 
are biicfly defined.—In these, however, as 
well as in the sucecceding chaptcrs, the text 
wanders strangely fromits professed subject, 
and gocs into a variety of matter which 
would appear to fall more properly undcr 
other heads. 


Book XXI. Or Kvipencr. 


Boox XXII. Or Rerracrarion or Evi- 
DENCH. 


TuEsE are two as useful: books as any in 
the whole work,—and develope some of the 
most important principles in judicial pro- 
ceedings.— The last section of Book XXI. 
shows, that the punishments incurred by 
perjury are (as has been already noticed) of 
a very slight nature, and calculated to 
operate more upon men’s feelings than their 
fears. The reasons for this lenity are of the 
same description with those urged by our 
lawyers. Perhaps, indeed, the infamy and 
perpetual disqualifications to which the 
witness is subjocted by it may operate as 
cffectually as those penaltics which the Law 
prescribes ;—but it is certain that falsc tes- 
timony is regarded with Jess abhorrence by 
Mohammedans in gencral than among 
Christians. 
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Book XXIII. Or Acrncy. 
Boox XXIV. ‘Or Cram. 


If the former of these books nothing very 
remarkable occurs, the laws with respect to 
. 
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agents being in general analogous to those 
which obtain in our own courts.— Book 
XXIV. chiefly relates to the conduct o 
suits at law, and the rules to be observec 
in administering oaths, &c. It also com- 
prehends much extraneous matter witt 
respect to the various subjects of suits.— 
Chap. V. treats of a point already men- 
tioned, namely, the establishment of parent- 
age. In all societies where polygamy and 
concubinage arc allowed, this subject must 
necessarily afford frequent ground for liti- 
gation. 


Book XXV. Or AcKNOWLEDGMEXTS, 


It is only necessary to remark of this 
book, that Acknowlcdgment, in the Mussul- 
man LAw, has the same effect, in the estab- 
lishment or transfer of property, as a for- 
mal deed. 


Book XXVI. Or Compostirrons. 


Book XXVIII. Or Mozarrpat. 


Turse books contain a quantity of techni- 
cal mattcr. Mozaribat sccms to have been a 
device adopted in order to avoid the imputa- 
tion of usury, by which the monied man 
was cnabled to obtain a profit from his 
capital without the odium of receiving any 
interest upon it.—This specics of contract is 
in common used in Hindostan. 


Book AXVIII. Or Derosits, 
Book XXIX. Or Loans. 


Book XXX. Or Girts. 5 


Test books chiefly consist of plain rules, 
applied to ordinary cases.—It is to be re- 
marked, however, that the Mussulman law, 
with respect to gifts, differs comsiderably 
from the Roman, in leaving to the donor an. 
unrestricted right of resumption. 


Book XXXI. Or Hire. 


Is a book of considerable practical utility, 
as it comprehends every description of valu- 
able usufruct, from the hire of land to that 
of a workman or an animal. 


Book XXXII. Or Moxartns. 


Book XXXIII. Or Witta. 

It is probable that many of the laws in 
these books have now fallen into disuse, or 
are confined to Arabia, Persia, and Turkey. 
The privileges 4nd immunities of Wrxxa, 
however, still obtain in all Mussulman 
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yountries, and are of considerable conse- 
yuenee, as involving many rights liable to 
yecome subjects of litigation. The privilege 
allowed to a slave, of covenanting for and 
purchasing his freedom, place the Mussul- 
man laws of bondage in a striking, but not 
a disagrecable light. 

_ Norg.—This book has also been omitted 
or the same reason as Book V. 

: *‘ 


Boo’ XXXIV. Or Computsion. 

” Tris in gencrai agreed, by most juridical 
writcrs, that a defect of the will, arising 
from compulsion, is an excuse for any crime 
committed, and an annulment of any deed 
exccuted under it. In the Mussulman code 
this rule, however, does not invariably hold, 
14 from what occurs under this head 1t 
appears, that compclicd contracts or other 
acts are novertheless valid in their effect ; 
‘and that offences committed under the influ- 
once of fear have still a degree Bf criminality 
‘attached to them. 


Book XXXV. Or INHIBITION. 


Tue subject of this book comprchends 
every specics of incapacity, whether natural 
ox accidental. The second chapter cxhibits 
one of the most striking features in the in- 


stitutes of Mohammedanism.—How far legal of inheritable property. 


festrictions upon adult prodigals are calcu- 
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Book XXXVII. Or Usvrpation. 
Boox XXXVI. Or SHarra. 


THE points of discussion which occupy 
these books are of some importance in every 
view. The regulations in the former are, 
for the most part, sanctified by natural 
justice, and those in the latter, by many 
considerations of convenicney and expe- 
dienee. Several particulars which occur 
in treating of Usurpation must indeed bo 
referred to certain customs prevalent in 
Arabia. The right of pre-emption enjoyed 
in virtue of community or contiguity of 
property, is perhaps peculiar to the Mus- 
sulman law. However accommodating to 
the intcrests and partialities of individuals, 
this privilege may nevertheless bo consi- 
dered as liable to some objcction, on the 
scoro of affording room for endless litiga- 
tion. Under certain restrictions, it is both 
a just and a humane institution. 
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Boex XXNIX. Or Panrrtirion, 


Tits book relates chictly to the division 
By the Mussul- 
man law, as by the Roman, parceners in an 


‘ated for the advantage of the community at | ¢state may be constrained to make a parti- 


farge, is not our business to inquire. It is, 
lowever, certain, that the imposition of 
‘wholesome limitations upon thoughtless ex- 
‘travaggnce, and cvery other species of folly, 
if more generally introduced, would operate 
powerfully to spreserve the property and 
peace of familics, and (perhaps) the virtue 
of individuals.—The inhibition upon debtors, 


tion of their joint inheritance, for which 
purpose proper officers are appointed by 
public authority—The same rule also ex- 
tends to other descriptions of partnership 
property. Tho principal tendency of the 
d¥squisitions under this head is, to show 
what are proper objects of partition, and in 
what instances the magistrate 1s at liberty 


as containéd in Chap. ILI. is well worthy of} to compel the partics to accede to the sepa- 


attention. 


Book XXXVI. 


_ Tar regulation of the Mussulman law by 
which a master is empowered to endow his 
slave with almost all the privileges and re- 
‘sponsibilities of a freeman, prescrving, at 
‘the same time, his property in him inviolate, 
‘affords a strong proof of its teaderness with 
‘respect to bondage. It in fact places the 
‘slave who obtains this advantage rather in 


Or LICENSED GI AVES, 


ration of their joint possessions.—The laws 
of usufructuary partition, as contained in 
Chap. V., possess much curious originality, 


Book XL. Compacts or CULTIVATION. 


Book XLI. 


Tursr books are of use chiefly on account 
of the regulations with respect to landed 
property which incidentally occur in them. 
They exhibi,,the farming of lands in a very 


Compacts oF GARDENING, 


‘the light of an attached dependant than of| imperfect state, and at a time when money 


‘@ mere servile instrument, deprived of privi- 
Jege, and destitute of volition. 


fi 


é 


we 


thea -amea reason ac Hank V 


gad as yes come little into current use. 
They, however, explain a number of prin- 


Note.—This book has beeg omitted for| ciples upon this subject equally applicable 


to all ana~ 


*xl viii 


Boox XLII. Or Zappan. 


In the Mohammedan as in the Jewish 
Law, the eating of blood is strictly for- 
bidden, and hence the various rules and 
precautions set forth under this head. It 
appears, from some passages, that the 
Arabian Prophet was desirous of incul- 
cating not only a scrupulous regard to the 
purity of food, but also a humane and 
tender attention to the feelings of the ani- 
mal destroyed for the purpose of supplying 
it.—This last is indeed a sentiment discover- 
able in many parts of his precepts. 


Boox XLIII. Or SACRIFICE. 


SACRIFICE, whether as a memorial or an 
expiation, is one of the most ancient reli- 
gious observances which occur in the history 
of mankind. The particular ceremony which 
is the subject of this book, was instituted in 
commemoration of ABRAHAM'S obedience to 
the Divine command by the intended sacri- 
fice of his son. This son the Arabian com- 
mentators make to be their great progenitor 
ISHMAEL, and not Isaac, whom they assert 
to have been promised subsequent to that 
event. This conclusion they draw from the 
manner in which the whole circumstance is 
worded in the thirty-seventh chapter of the 
Koran, though the passage is certainly very 
equivocal. The anniversary of this rite fall- 
ing on the tenth of Zee-al-Hidjce [the month 
of pilgrimage], it is performed by pilgrims in 
the valley of Minna, and constitutesone of the 
prescribed ceremonies of pilgrimage.—It is, 
however, equally enjoined on all others pos- 
sessed of the ability; and may be performed 
by any man at his own habitation. The 
rules respecting it are few and simple; and 
are, in fact, of little consequence in a civil 
light, farther than as they tend to affect 
property. The same observation in a great 
degree applies to 


Book XLIY. Or ABOMINATIONS. 


A svUBJECT which involves a vast varicty 
of frivolous matter, and must be considered 
chiefly in the light of a treatise upon pro- 
priety and decorum. In it is particularly 
exhibited the scrupulous attention paid to 
female modesty, and the avoidance of every 
act which may tend to violate it, even in 
thought.—It is remarkable, however, that 


this does not amount, to that abgolute lng 


sign of women supposed by some writers. 
Th fact, this seclusion is a result of jealousy 
or pride, and not of any legal injunctign, as 


PRELIMINARY DISCOURSE. 


appears in this and several other parts of 
the Hedaya. Neither is it a custom univer- 
sally prevalent in Mahommedan countries. 


Book XLY. CULTIVATION OF WASTE LANDS. 


In most Mussulman governments, par- 
ticular encouragement has been held forth 
to the reclaiming of barren or deserted 
grounds, by the powerful‘incentive of grant- 
ing to the cultivator a property in the soil.— 
A considerable portion of this book is occu- 
pied with discussions upon the right to 
water, that element being justly regarded 
as a most valuable commodity in cquntries 
where, from the heat of the climate, the 
ground is liable, for the greatest part of the 
year, to excessive drought; and where, of 
course, the success of tillage must chiefly 
depend upon an artificial supply of it. 


Book XL*®I. Pronrsiren Lrevors. 


In prohibiting the use of wine (under 
which term are included all descriptions of 
;inebriating liquors), the Prophet meant 
| merely to restrain his followers from unbe- 
coming behaviour, and other evil effects of 
intoxication. At first the precept was issued 
in the Koran simply against drunkenness, 
which amounted only to a prohibition of 
excess In the use of strong liquors; but this 
not proving sufficient for the purposes of 
complete determent, the negative injunction 
was produced, by which inebriating fluids 
wero altogether proscribed, and declared 
unlawful. The tendency of this book is, 
chiefly, to exhibit the opinions o: their 
divines concerning what kind of liquors 
those are which fall under’the denomina- 
tion of prohibited ; in which we may trace 
the rigid scrupulosity of the «ore early 
Mussulmans upon this point. At present, 
however, they are not, in general, very 
strict observers of the Law in this particu- 
lar, their modern doctors allowing that 
various fluids may be drank, either medi- 
cinally or for pleasure, provided it be done 





| with moderation, and so as to avoid scandal. 


Book XLVII. Or Huntrna. 


TuIs book is, properly, a supplement to 
Zabbah; and any reflections upon it may 
therefore be referred to the observations 
under that head. 


Book XLVIII. Or Pawns. 


PRELIMINARY DISCOURSE. 


Boox XLIX. OFFENCES AGAINST THE 
PERSON. 


fn determining the measure of punish- 
ment for offences committed upon the per- 
sons of men, the lex talionis seems at first 
sight to have been dictated by natural 
reason, and to be consistent with justice, 
as affording the best means of a strict and 
equal retfibution. Accordingly, we find it 
among the earliest institutes of every 
society approaching to a state of perfect 
civilization. Before tho time of Monam- 
MEQ, the administration of public justice 
being little known in Arabia, personal 
injuries were a fruitful source of private 
revenge and civil war, and preserved, 
among the descendants of ISHMAEL, a san- 
guinary ferocity of spirit, which was con- 
sidered as a virtue rather than a blemish in 
their character. The Prophet soon per- 
ecived it necessary to the completion of his 
project, to introduce a reform in this parti- 
cular; and therefore, with a view at once 
to indulge his countrymen’s propensity to 
revenge, and to preserve the peace of the 
community, shortly «after his flight to 
Medina (as it is said), revealed that passage 
of the Koran allowing of retaliation, in 
which he has nearly copicd the law of 
Mosrs. As equality is the professed ground 
of this institution, the Mussulman doctors, 
in their comments upun it, scem to have 
followed the literal acceptation of the text, 
in all cases where the observance of this 
equality is possible. In practice, however, 
retalidtion is seldom or never inflicted upon 
a limb or member; but a mulct is imposed 
in proportion to the injury, and according to 
the circumstanees by which it is excited or 
attended.@In fact, however cquitable this 
mode of requital may appear in some in- 
stances of personal injury, yet, when 
applied to all without limitation, it cer- 
tainly involves much gross absurdity and 
injustice, a charge from which it does not 
stand acquitted by all the distinctions which 
the commentators have established concern- 
ing it in this book. Hence it is that the 
, Mussulman courts, following the example 
“of the Jews, understand the words of the 
Koran, in all cases short of lifc, in the 
same manner as those do the Pentatcuch; 
that is, not as awarding an actual rctalia- 
tion, according to the strict lit.ral meaning, 
but an atonement in exact proportion to the 
injury.—Thus much with respect to wilful 
offences. That law by which a man is made 

ee 


xlix 
responsible in his property for offences un- 
intentional or merely accidental, is cer- 
tainly, in some instances, rather rigorous. 
It was, however, well calculated, in an 
irregular society, and a defective state of 
civilization, to guard men from acting care- 
lessly, and has a strong tendency to support 
and inculcate the sacredness of the person 
of Man.*—We shall speak more fully upon 
this subject, in treating of 


Book L. OF FINnEs, 

AttnoucH the manner in which this 
subject 1s treated involves a considerable 
portion of frivolous absurdity, yet we also 
find, in the course of its discussions, many 
wise and salutary regulations, both for pre- 
serving the sccurity of the person, and the 
peace and good order of society. We may 
perecive, from the perusal of it, that a man 
is made responsible not only for his overt 
fets, but likewise for any injury which may 
be more remotely occasioned by his careless- 
ness, obstinacy, or wilful neglect. The 
degree of the fine was originally fixed at a 
certain amount, that for the life of a man 
being determined at one hundred camels, 
and all others at a proportionable rate, 
according to the injury. In later times, 
however, the changes in manners, and in 
the value of property, introduced other 
modes of ascertaining amercement, and fines 
came to be levied not only in proportion to 
the injury sustained, but also according to 
the circumstances of the ecase.—Chap. VI. 
exhibits the only specics of inquest ad- 
mitted by the Mussulman law in cases of 
anccrtain homicide, consisting solely of ex- 
purgatory oaths. However well calculated 
this may have bean for the meridian of 
Arabia or Irak, and for the state of society 
in those countrics at the time these laws 
were first systematized into a code, it is 
certainly but a poor device for the detection 
of guilt or the ascertainment of fact in a 
well-regulated community.—It is remarka- 
able that a law strictly correspondent to 
what is mentioned in this chapter formerly 
prevailed among the Saxons and other 
northern nations of Eurgorr, where the re- 
sponsibility for unascertainable bloodshed 
lay with the master of the family, or with 
the people 6f the tything in which the body 
was found.t 








* This subject has been omitted, as Te is 
now dealt with by.the Indian Griminal Law. 


+ ‘See the note abort i 


F @ 
iv 


Boox LI. Tue Levyine or FINEs. 


THE subject of this book is purely of a 
local nature, relating entirely to the levying 
of fines upon the Arabian tribes for offences 
unintentionally committed by any individual 
of them.—These regulations scrve to give us 
a pretty clear idea of the state of society in 
the native land of Islamism. However use- 
less, and perhaps impracticable, in a more 
advanced state of refinement, these, as well 
as many regulations in the two preceding 
books, were well calculated to reduce a fierce 
people under the restraints of law and civil 


government. 
Nore.—See note to Book X LIX. 


Boox LIT. Or WIL1s. 

Wirit respect to the forms of wills, the 
same observations occur as have been already 
made in treating of Marriracr.—lIn fact, as 
writiag was formerly very little in uée 
among the Arabs, all deeds arc, in the 
commentaries upon their laws, regarded 
and mentioned as merely oral. IJicnce 
Wins, as discussed in this book, are solely 
of the nuncupative description. The most 
remarkable features in this book are, the 
restrictions imposcd upon testators with 
respect to the disposal of their property. 


Boox LILI. Or Wermarnropites. 


Tus book, and the succeeding chapter, 
which, because of its being detached from 
any particular subject, is termed Cmaitrer 
THE LAsr, are a kind of supplement to the 
rest of the work. WHermaphroditcs are pro- 
bably a class of beings which exist in imagi- 
nation rather than in reality. We shail 
therefore leave this book to speak for itself. 
—The last chapter is worthy of particular 
notice, as (if we except bills of sale and 
judicial letters) it is the only part of the 
work in which anything 1s mentioned con- 
cerning forms of WRITING. 


In concluding this short review, the 
translator estcems it his duty to add, that 
it is a very imperfect summary indeed of 
the work which is now presented to the 
Public. The subjects of it would admit of 
a much more ample discussion.—But to 
enter into a comparative and analytical 
survey of topics so numerous afd important 
would of itself require a large volume; and 
the patience of the ‘reader is perhaps ex- 
hetisted. The more particular investigation 
of them we shall therefore leave to his own 
reflections or inge “tis ;.and hasten to con- 


~ 


PRELIMINARY DISCOURSE. 


clude an essay, for the length of which no 
other apology can be offered, than an anxious 
wish to forward the chief end of this publi- 
cation, by throwing some light upon a sub- 
ject dry in itself, and not without its diffi- 
culties, and accommodating it to the percep- 
tions of those whom duty or curiosity may 
lead to make it an object of their study. 

Or the importance of & work in which the 
translator has borne so large ¢ share, it 
may not become him to say much; but as 
the objects of it are of a public nature, and 
as it has been brought forward in some mea- 
sure at the public expensc, he feels, himself 
called upon to hazard a few words in vindi- 
cation of its probable utility. 

WITd respect to the immediate end pro- 
posed by those who originally projected this 
translation, all that is necessary to be stated 
may be rcsolved into onc summary argument. 
While the Mohammedan Law is allowed to 
be the sole standard of criminal,* and in 
a great measure of civil jurisprudence 
throughout our dominions in Inpra (and 
it would perhaps be neither prudent nor 
possible hastily to introduce any other 
system), it appears indispensably necessary 
that those who are to protect the rights of 
the people, and who are responsible for the 
proper administration of public justice, 
should possess the means of consulting the 
principles on which the decisions of the 
Mussulmin courts are founded. This re- 
flection acquires still greater weight, when 
we consider how very large a portion of 
subjects under the British government in 


- 


Inp1a are Mohammedans, upon whose at- ° 


tachment to their rulers mych of the pros- 
perity of our Asiatic empire must necessarily 
depend. 

Tur advantages to be derivéd from a 
develupmeut of the institutes of MomAMMED 
are, however, not contined to the admini- 
stration of justice in our Asiatic territories. 
The commerce of Great BRITAIN ex- 
tends to almost every region where his 
religion is professed ; and as this work is a 
commcntary upon the juridical code of the 
OrroMaN as well as of the Moaut empire, 
and is applicable to the customs and judicial 
regulations of Cairo, Aleppo, or Constanti- 
nople, as well as of Delhi or Moorsheda- 
bad,—it can scarcely fail to open a source of 
desirable knowledge to the merchant and 
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* See the Penal Code, and Code of Criminal 
Procedure. 


PRELIMINARY DISUUUKSE. 


the traveller. Ina political view, likewise, 
it is humbly presumed that this work will 
not, be found altogether uninteresting. At 
the present eventful period, when we have 
seen new empires springing into birth, and 
the old indignantly throwing off the long- 
rivetted chains of despotism, the grandest 
remaining fabric of Islamism seems hastening 
to its fall_—In expecting this mighty ruin, 
we are naturally led to inquire upon what 
principles the fabric was founded, and to 
what causes we are to attribute its decay.— 
Some parts of the following treatise are par- 
ticugarly calculated to assist us in such an 
investigation. We may there obscrve that, 
however sagaciously it might be formed for 
the sudden extension of dominion, during an 
age when mankind were involved in the 
darkest gloom of superstition and ignorance, 
the Mussulman system, civil and religious, 
is but wretchedly adapted toethe purposes 
of public security or private virtuc. We 
may observe, with some degrce of laudable 
exultation, its obvious inferiority, In every 
uscful view, to that excellent system which 
we profess, and which is so admirably cal- 
culated to promote the temporal good of 
mankind, as well as their eternal happincss! 

Bur it is time to close this address. The 
translator cannot, however, conclude with- 
out paying that tribute which justice and 
gratitude demand.—Concerning the public 
zeal, the penetrating and comprchcensive 
mind of the Gentleman to whom the work is 
dedicated, it is unnecessary to enlarge in 
this plgce. From him the present transla- 
tion derives its existence; and the merit of 
his design recceved its best confirmation in 
the continuance of support it experienced 
from his yamediate superiors, a3 well as 
from his successors in office.—To the liberal 
attention and honourable confidence of Sir 
Joun MacruErson and his Collcagues in 
the BenaaL government it is owing, that 
the translator was at all enabled to look 
forward to the completion of his labours. 
Yet this attention and confidence, flattcring 
as they were, would not have sufficed to bear 
him through an arduous and expensive 
undertaking, had it not been aided by the 
generous and munificent support of the 
Court or Drnecrors, whose regard to every 
effort which may tend to promote the 
aie 
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interests of our Oriental dominions has been 
repeatedly experienced both by himself and 
others. Conscious of his own deficiencies, ho 
has only to hope it may appear, that what 
they have liberally granted has been faith- 
fully and diligently employed. He enter. 
tains too humble an opinion of his abilities 
not to be sensible that, with all his assiduity, 
aided by the many happy suggestions of the 
worthy and excellent friend who had for 
somo time been his Colleaguo in the per- 
formance, it will still be found far short of 
perfection—The chief business of a trans- 
lator, when engaged in an undertaking of 
this kind, is scrupulous accuracy, and the 
only merit he can claim laborious applica- 
tion. The former of these tho present trans- 
lator has endeavoured to preserve, and tho 
latter he presumes to affirm has not been 
wanting. Nevertheless, there is undoubtedly 
much room for correction and amendment. 
The very nature of the work rendered the 
translation of it a business attonded with no 
common degree of difficulty. Treating of an 
abstruse science, the technical terms of which 
are but nakcdly explained, and frequently 
not toe met with in any of his guides, all 
the light the translator could obtain to a 
knowledge of his subject neccessarily sprung 
out of the text; and consequently, as he 
advanced, he saw continual occasion for 
retrospective alterations, which amounted to 
little less than a repetition of his labour. 
He found himself therefore frequently at a 
loss; and repeatedly experienced the truth 
of an observation made by our immortal 
Ie ‘xicographer,—that ‘a writer may often 
in vain trace his memory, at the moment of 
necd, for that which yesterday he knew with 
intuilive readiness, and which will come un- 
called into his thoughts to-morrow.” 

In confirmation of his wish to render this 
publication, as much as in his power, worthy 
of the patronage under which it has been 
conducted, the translator hopes he may bo 
indulged in the egotism of the remark, —that 
he has dedicated his three last years un- 
remittedly to revisal or re-translation.—He 
now dismisses it with an anxious wish that 
that patronage may not appear to have been 
bestowed, or hia own efforts applied, in 
vain! 


THE HEDAYA; 


A 


OMMENTARY ON THE MUSSULMAN LAWS. 





BOOK I. 
OF ZAKAT. 


Definition of the term.—ZRKat, in its 
imitive sense, means puritication, whence 
is also used to express a contribution of a 
tion of property assigned to the use of 
2 pour, as a sanctification of the remainder 
the proprictor. It is by some commenta- 
‘s termed the indispensable alms. 
’ Chap. I.—Introductory. 
Chap. 1I.—Of Zakat from Sowayecmi 
that is, Herds and Flocks. 
Chap. lIl.--Of Zakat from personal 
effects. 
Chap. 1V.—Of the laws respecting those 
who come before the Collcetor. 
Chap. V.—Of Mines, and buried Trea- 
sures. 
Chap. VI.—Of Zakat from the Fruits 
, of the Earth. 


Chap. VIL—Of the Disbursement of 


Za at. , 
Chap. VIII-—Of Sadka-fittir. 
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CHAPTER I. 


Dbligationof Zukat, and the conditions upon 
achit ts incumbent.—ZAKaT 18 an ordinance 
God, incumbent upon every person who is 
e, sane, adult, and a Mussulman, provided 
be possessed, in full propriety, of such 
‘ate or effects as are termed in the language 
the law a Nisab, and that he has been in 
session of the same for the space of one 
mplete year, which isdenominated Hawlan- 
wl. The reason of this obligation is found 
the word of God, who has ordained it in 
: Koran, saying, ‘‘ Bestow Zakat.”” The 
1e injunction occurs in the traditions ; and 
S moreover universaliy admitted. The 
son for freedom being a requisite condi- 
1 is, that this is essential to the complete 
ssession of property. The reason why 
1ity of intellect and maturity of age are 
nicitaanndifinn~ shell b- heres ftor demon 
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strated. The reason why the Mussulman 
faith is made a condition is, that the render- 
ing of Zakat is an act of piety, and such can- 
not proceed from an infidel. The reason for 
the possession of a Nisab being a condition is, 
that the Prophet has determined the obliga- 
tion of Zakat upon that amount. The reasons 
for Tlawlan-Hawl being made a requisite 
condition are twofold; Finsr, because some 
spacc of time 1s necessary to Increase* of pro- 
perty, and the law determines this at one 
year, beeause the Prophet has declared, 
‘* ZAKAY is not due upon property until the 
same shall have been possessed one year by 
the propriotor :’-——Stcon py, the proprictor 
of a Nisab is able, within such a period, to 
obtain an increase from it, since In a year 
there are four seasons, in each of which it 
most commonly happens that such property 
bears a different price ; wheretore the rule is 
determined accordingly. It 1s to be observed, 
that some maintain Zakat to be due imme- 
diately upon the completion of Tawlan-Hawl, 
and others that it is so through life.t+ 

Zakat ws not due from infunts nor from 
maniacs,—ZAKAT is not incumbent upon in- 
fants or maniacs.—Shafei declares Zakat to 
be an obligation connccted with property, and 
therefore that it is incumbent upon those, as 
well as upon other proprietors, in the same 
manner as subsistence to a wife, and Tythe 
and Tribute; but to this our doctors reply 
that Zakat is an act of piety, and, as such, is 
fultilled only by being paid with the option 
of those who are subject to it; and infants 
and maniacs are not held in law to be pos- 
sessed of option, this being neeessarily con- 
nected with reason, which they are not 
endowed with; but this does not apply to 
Tribute, as that is a provision arising oe 








* By increa€e is here understood that ob- 
ained by breeding, where the Nisab consists 
f cattle, or*by profit, where it consists of 

merchandise. e 

+ That is to say, annually, upon the sam 
property, so long as it remains with the pro- 
nrietor ox. 


9 ZAKAT. 


the soil, for the expenses of the state; nor to 
Tythe, as that is also in some shape of the 
same nature. ; 

With certain. exceptians.—Ir a lunatic have 
lucid intervals within the year, it is the same 
as if they happened within the monthof Ram- 
zan ; that is to say, if he recovers his reason 
within the year, he is subject to Zakat, in the 
same manner as if he were to recover it within 
the month of Ramzan, in which case he would 
have to make up for the days of Lent he had 
omitted in consequence of his imsanity.-— 
Aboo Yoosaf has observed, that regard is to 
be paid wo the length or continuance of the 
lucid intervals; that is to say, if they con- 
tinue the greater part of the year, the lunatic 
is subject to Zakat ; but if he be insane for 
the greater part, it is not incumbent upon 
him. It is to be observed, that original and 
supervenient insanity are here considered as 
the same; by original is understood that 
which appears in a person in infancy, and 
continues upon him as he grows up to pu- 
berty; and by supervenient, that which occurs 
after a person has attained the years of ma- 
turity. It is related as an opinion of Abvo 
Yoosaf, that if a person attain maturity ina 
state of insanity, and then becomes sane, the 

car* is considered to commence from the 
in tant of his recovery, the same as a boy 
attaining puberty, with whom it is regarded 
as commencing on the day of his majority. 

Nor from Mokatibs,—Zak at is not ineum- 
bent upon a Mokatib, he not being completely 
and independently possessed of property, 
since he is still a slave; whence it is that he 
is not at liberty to emancipate any of his own 
slaves. 

Nor from insolvent debters.—ZAKaT is not 
incumbéeat upon a man against whom there 
are debts equal to, or exceeding, the amount 
of his whole property. Imam Shafei alleges 
that it is incumbent, because the cause of the 
obligation, to wit, possession of an increasing 
Nisa, is established. To this our docters 
reply, that such a Nisab is not possessed by 
him clear of incumbrance, and is therefore 
held to be non-existent, the same as water, 
which, wnen provided for the sole purpose of 
drink,t is held to be non-cxistent with re- 
spect to performance of the Tammecem, and 
cloth provided for the purpose of apparel, 
which is held non-existent with respect to 
the obligation of Zakat. But if his property 
exceed his debts, Zakat 1s due upon the ex- 
cess, provided the same amount to what is 
sufficient to constitute a Nisab, and that it 
be free from incumbrance. By the debts here 
mentioned are understood those due to indi- 
viduals; such, therefore, as are due in conse- 
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_ * For the establishment of Mawlan-Hawl 
in his possessions. 

_t As in the caravens, where eater is proc 
vided and carried upon camels for drink, but 
Siot for the purpose of purification, which in 
that or similar situations:is permitted to be 
performed with sev 3. | 


(Vor. I. 


uence of vows, or on account of expiationg, 
io not forbid the obligation to pay Zakat: 
but a debt of Zakat forbids the shiieation to 
pay Zakat in the continuance of the Nisab, 
as that would be thereby rendered defective: 
and, in like manner, a debt of Zakat forbids 
Zakat after the dissolution of the Nisab. The 
case of the continuance of a Nisab is, where 
the proprietor keeps it for two years without 
fend ‘ring any Zakat upon it, in which case 
no Zakat is duc from him on account of the 
second year; because a Zakat, in che propor- 
tion of one in forty, is already due on account 
of the preceding year, whence the full amount 
necessary to constitute a Nisab does not re- 
main in the second year: and the case of 
dissolution of the Nisab is, where the pro- 
prictor keeps the same for the full space of 
one year without paying Zakat, and then dis- 
poses of the Nisab, and afterwards becomes 
possessed of another Nisab, and this also con- 
tinue in his possession for the complete space 
of one year; in which case, no Zakat is due 
upon this second Nisab, because a proportion 
of one in forty is already occupied by the 
Zakat due on the former Nisab which has 
been disposed of. Ziffer controverts the rule 
in both these cases: and it is also said that 
Aboo Yoosaf controverts it with respect to 
the second case. The reason why a hebt of 
Zakat thus forbids any further obligation to 
pay Zakat is, that the claimant of a debt of 
Zakat is, in fact, an individual,* as the 
claimant thereof, in pastures, is the Imam, 
and, in articles of merchandise, the deputy of 
the Imam ;t and the proprietor of the pro- 
perty, in all other articles, is the Imam’s 
substitute. 

Nor upon the necessaries of life.—Zakat is 
not qué upon dwelling-houses or articles of 
clothing or household furniture, or cattle 
kept for immediate use, or slaves employed 
as actual servants, or armour, or weapons 
designed for present use; all these falling 
under the description of necessaries ; neither 
are such considered as inercasing property ; 
and the same of books of science, with respect 
to scholars, and likewise of tools, with re- 
spect to handicrafts; these being to them as 
necessaries. 

Nor upon uncertain property,—IF a man 
have a claim upon another for a debt, and the 
other dispute the same, and some years thus 
pass away, and the claimant be destitute of 
proof, and the debtor afterwards make a de- 
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* In opposition to God; for, if Zakat were 
claimed purely as aright of God, the payment 
of it would be absolutely and unconditionally 
incumbent. 

+ Because the Imam is always supposed to 
collect the Zakat upon pastures in person, 
and that upon merchandise by his deputi>s. 
2. e. by collectors placed at particular stations 
for that purpose. 

{ As the payment of Zakat, upon all other 
es is committed to the proprietor him- 
self. 
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claration or acknowledgment publicly, inso- 
much that there are witnesses of the same, 
there is no obligation upon the claimant to 
render any Zakat* for so many years as have 
thus passed. This uncertain sort of property 
is termed, in the language of the law, Zimar : 
and trove property, and fugitive slaves, and 
usurped property, respecting which there is 
no proof, and property sunk in the sea, or 
buried in the desext and its place forgotten, 
and property tyrannically seized by the Sul- 
tan, are all of the description of Zimar: and 
all these articles are equally exempted from 
Sadka-fittir.¢  Ziffer and Shafei maintain, 
that all these articles are subject both to 
Zakat, and also to Sadka-tittir, as the cause 
of the »bligation to pay Zakat (to wit pos- 
session of a Nisab) is established in each of 
them, although it was not in the immediate 
seisin of the proprietor whilst it fell under 
the description of Zimar, which does not for- 
bid the obligation to Zakat ; like the property 
of a traveller, which if it remain in his house, 
is nevertheless subject to Zakat, although it 
be not at the time in his hands. The arzu- 
ments of our doctors hercin are twotold: 
First, Alee declared that no Zakat is duc 
upon Zimar property; Srconpiy, the cause 
of the obligation to pay Zakat 1s the posses- 
sion of property in a state of increase, which 
cannot be the case but where the proprietor 
has an immediate power of management over 
it; but this does not apply to a traveller whg 
has property at home, as he may manage it 
by agents. 

Rxovuncyburied in the house of the pro- 
prietor is not Zimar, because it is easily 
recovered; but, with respect to property 
buried in any other ground than that on 
which the house uctually stands (such as the 
garden, for instance), there is a difference 
among our modern doctors. 

It is glue upon unquestionable property.— 
Property which is acknowledged by a 
debtor to be owyng to his ereditor 1s subject 
to Zakat/ whether such debtor be rich or 
poor, because the recovery of it is possible : 
or if the gebtor dispute the demand, yet 
here also the property in question is subject 
to Zakat, provided hens be proof sufficient 
to substantiate the creditor’s claim, or that 
the Kazee himself be satisfied of the justice 
of it; because here also recovery is possible, 
And if the acknowledging debtor be poor,— 
that 1s to say, if the Kazce declare him 
insolvent,—yet here also the property in 

uestion is subject to Zakat, according to 

aneefa,—he holding that a Kazee’s decla- 
ration of the insolvency of a debtor is not 
approved : hut Imam Mohammed maintains 
that the property in this case is not subject 
to Zakat,—he holding a Kazee’s declaration 


of a debtor’s insolvency tu be approved.— 
= . 





* Upon the property which is the subject 
of the claim. ® 

+ For an explanation of Sadka-fittir, see 
Chap. VIII. 
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Aboo Yoosaf agrees with Mohammed re- 
specting the validity of a Kazee’s decree of 
insolvency; but he, at the same time, co- 
incides with Haneefa, that the property of 
which the debt consists is not,in this case, 


subject to Zakat. 
futontion of traffick in property subjects 


it to Zakal.—I¥ a person purchase a female 
“slave for the purpose of traffick, and after- 
wards retain her for his own use, declaring 
his intention, no Zakat is duc upon her, 
because the intention is here connected with 
theact, namely, the relinquishment of traffick 
in her; and an intention thus declared, when 
connected with an act, is to be credited :— 
and if he should afterwards declare a design 
of traficking in her; yet no Zakat will be 
due upon her in virtue of such declaration, 
until he actually dispose of her by sale, 
because here the intention is not connected 
with the act, and consequently she is not held 
to be a subject of trattick from his declara- 
tion, unless he actually sell her, when Zakat 
is due upon her price. 

ada person purchase a thing with an in- 
tention of traftick, it is to be considered ag 
an article of traflick, on account of the con- 
nection of an intention of traflick with the 
act, to wit, purchase: contrary to a case 
where a person obtains possession of property 
by inheritance, and intends to traflick in the 
same, such not being considered an article 
of traflick merely trom the intention, since 
that, in this case, bears no relation to the 
act. 

Ir a man become possessed of property by 
eift, or bequest, or marriage, or Khoola, or 
composition for blood, and intend trafficking 
in the same, it becomes (and is, 1n virtue of 
his intention, considered as) an article of 
merchandise,--according to Aboo Yousaf,— 
he holding the irtention here to be connected 
with the act. It is related as an opinion of 
Imam Mohammed, that this property does 
nét hecome as merchandise, because the in- 
tention is not here connected with the act of 
traflick, which is understood only by pur- 
chase and sale: some, however, have related 
this difference of opinion the reverse of what 
is here mentioned. 

Intenticn of ZLakat, inthe payment, neces 
sary to its validity. —TiE payment of Zakat 
Ts not tawful, except under an intention 
existing at the period of such payment, or at 
the period of setting apart the proportion of 
Zakat trom the Nisab-property, because the 
rendering of Zakat is an act of piety, to 
which the intention is essential; and a 
radical principle of the intention 1s that it be 
connected with the payment: but yet, inas- 
much as the giving of Zakat to the poor is 
necessarily ag act of frequent repetition and 
occurrence, it suffices that the intention 
gxist at the period of setting apart the pro- 
portion of Zakat (as afofesaid), for the sake 
of convenience. %, 

* That is, to the meanghy which such pro- 
perty was acquired? - 9 dr'a., ° 





Excepting under. certain ciycumstunces.— 
Ir a man bestow his whole propery in 
charity, without intention of Zakat, the 
obligation of Zakat, with respect to him, 
drops, upon a principle of benevolence, 
because such obligation extends to a certain 
part of his property only; and where the 
whole is thus bestowed, that part 1s neces- 
sarily included ; whence it is that there 1s 
no necessity for his specifying the same by 
intention. 

Ir a man give to the poor a portion of his 
Nisab property, without intention of Zakat, 
his obligation to Zakat drops with respect to 
such portion (according to Mohammed), be- 
cause the part of his property due (on 
account of Zakat) affects the whole of his 
Nisab equally,—wherefore, when a part of 
the Nisab is thus bestowed, the proportion due 
upon such part goes along with it. Aboo 
Yoosaf maintains that the obligation to the 
Zakat of that portion does not drop, because 
no part thereof is particularly speciticd as 
Zakat, the remainder of the Nisab being the 
subject from which the obligation is to be 
discharged: contrary to wherethe whole Nisab 
has been bestowed, since there the proportion 
due on account of Zakat gocs, a certivri, as 
being involved in the whole. 


CHAPTER II. 


OF ZAKAT FROM SAWAYEEM ;, THAT IS, 
HERDS AND FLOCKS. 


Definition of Sawaycem.—SaAwAYEEM is 
the plural of Sayeema ; and Saycema is, by 
the learned, understood to imply camels, 
oxen, goats, and other animals which sub- 
sist for the greatcr part of the year upon 
pasture: wherefore, if they live but haif 
the year in pastures, and are fed for the 
other half upon forage, they do not fall 
under the description of Sawayeem.*—And 
this chapter is divided into several heads. 


Sect. I.L—Of the Zakat of Camels, §e. 


One goat due upon five camels, &c.—No 
ZAKAT 1s due on fewer than five camels; and 
upon five camcls the Zakat is one goat, pro- 
vided they subsist upon pasture throughout 
the year; because Zakat is due only upon 


such camels as live on pasture, and not 
upon those which are fed in the house with 
forage. 

ONE 


eat is due upon any number of 
camels from five to nine; and two goats is 
the Zakat on any number fror,ten to four- 
teen; and three on any number from four- 
“teen to nineteen and four upor,any numbey 
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“lated pastures, the ‘above is the precise 
definition of zak at 7 
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from twenty to twenty-four; and upon any 
number of camels from twenty-five to thirty- 
five the Zakat is a Binnit-Makhass, that is 
a yearling camel’s colt; and upon eny 
number from thirty-six to forty-five, a 
Linnit-liboon, or camel’s colt of two years; 
and upon any number from forty-six to 
sixty, a Hikka, or four-year old female 
camel; and upon any number from sixty- 
one to seventy-five, a Fa™eeyat, or five-year 
old female camel; and for any number from 
seventy-six to ninety, the Zakat is two 
camel’s colts of two years; and on any 
number from ninety-one to one hundred and 
twenty, two Hikkas. These proportions of 
Zakat upon camels are what were written by 
the prophet in his letters and instructiows to 
his public officers and Aumeels. And when 
the number of camels exceeds one hundred 
and twenty, the Zakat is calculated by the 
aforesaid rule; that is to say, where the 
whole number is one hundred and twenty- 
five (for instance), the Zakat 1s one goat tor 
the odd five, and two Hikkas for the one 
hundred and: twenty; and if the cxcess 
number be ten, two goats; and if it be fifteen, 
three goats; and if it be twenty, four goats ; 
and if it be twenty-five, a yearling camel’s 
eolt: and if the wile number of camels be 
one hundred and fifty, the Zakat is three 
llikkas; and if the number exceed one 
hundred and fifty by five, it is then one goat 
and three Hikkas, that is to say, three 
Hikkas upon the hundred and fifty, anda 
pont upon the odd tive; and upon one hun- 
dred and sixty camels, the Zakat is three 
Hikkas and two goats; and upon one 
hundred and seventy, three Hikkas and four 
goats; and upon one hundred and seventy- 
five, three Hikkas and one yearling eolt; and 
upon any number from one hundred and 
eighty-six to one hundred and ninety-five, 
the Zakat is three Hikkas and a two-ycar 
old colt; and upon any number from one 
hundred and ninety-six to two hundred, the 
Zakat is four Hikkas; and in this manner is 
the Zakat to be calculated upon every fifty 
camels exceeding one hundred end fifty.— 
This arrangement is according to our doctors. 
Shafel alleges that when the number ex- 
ceeds the hundred and twenty by one only, 
the Zakat is three two-year ‘la colts; andif 
it amount to one hundred and thirty, it is 
one Hikka and two two-year old colts ; after 
which the Zakat is calculated at a two-year 
old colt upon every forty camels, and a 
Hikka upon every fifty; the prophet, upon 
a particular occasion, having written to one 
of his Aumeels to thiseffect, without makin 
any mention of a goat upon the odd five, an 
so forth. But our doctors, in support of 
their opinion, as above, cite the letters of the 
prophet to Omar, where he says, ‘upon 
every five camels the Zakat is one goat.” *~ 
Female camels only lawful in the pay- 
ment of Zakat.—AND it is to be observed 
that, in the payment of the Zakat of camels, 
females alone are lawful, because males are 
held to be lawful only in regard to their 
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value,® such being recorded both in the 
sacred writings and in the traditions. 

Camels of all descriptions included.— 
CaMELs of every description, whether Bac- 
trian, Arabian, or others, are all included in 
these rules of Zakat, as the term camel 
{Shutr] is common to all. 


Sect, II.— Of the Zakatof Horned, Cattle. 
One yearling du upon thirty kine, Se.— 
No Zakatis du: upon fewer than thirty 
kine;and upon thirty kine, which feed on pas- 
ture for the greater part of the year, there is 
due at the end of the year a Zakat of one 
Tubbee, that is, a fullower, or yearling calf, 
ae og female ; and upon forty kine there is 
dué one Misna, or calf of two years, male 
or female, on the authority of the prophet ; 
and where the number exceeds forty, the 
Zakat (according to HAN EFA) is tobe caleu- 
lated agreeably to this rule, so faras sixty ; 
that is to say, if there be one animal more 
than the forty, there is an additional Zakat 
of the forticth part of a Misna ; and if two, 
of the twentieth part of a Mista; and so on 
to the number sixty.—What is here ad- 
vanced accords with the Mabsvot ; and the 
ground upon which it proceeds is that, mm the 
sacred writings, the Zakat is particularly 
speciticd for any number between thirty and 
forty, and also for those of sixty and above, 
but none for the numbers between forty and 
sixty. Hasan states the doctrine of Hanecka 
to be in this case, that, on the numbers from 
forty to forty-nine, no excess Zakat whatever 
is duc; and that upon fifty kine the Zakat 
is one Misna, and the fourth of a Misna, or 
the third of a Tubbee; because upon every 
Akid, or drove of even number,in a Nisab 
of cattle, such as thirty, forty, or fifty head 
Zakat is due, but not upon any intermediate 
number.—The two disciples say that no 
Zakat whatever is due upon any odd number 
between forty and fifty ; and there is also one 
tradition of the opinion of IHaneefa to this 
effect: and the reason they allege is, that the 
prophet said to Maaz, ‘‘'Take not any thing 
from an Ofkas of kine;” and he explaine 
an Owkas to mean any number between 
forty and fifty. And upon sixty kine, the 
Zakat is two yearling calves, male or female : 
and upon seventy, one Misna and one Tubbee: 
and upon cighty, two Misnas: and upon 
ninety, three ‘Tubbecs: and upon one hun- 
dred, two Tubbces and one Misna: and thus 
on every ten head, a Misna and a Tubbee 
alternately, the prophet having ordained 
that the Zukat upon thirty kine should be a 
Tubbee; and that upon forty a Misna:— 
thus, upon one hundred and ten kine, the 
Zakat is two Misnas and one Tubbee; and 
upon one hundred ard twenty, four Tubbees. 
a THE usual method, however, of calculating 


the Zakat upon large herds of cattle, is by 
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* That is to say, the pric of a male is 
held to be lawful in Zakat, but not the 
animal. 
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dividing them into thirties or forties, im- 
posing upon every thirty one Tubbee; or upon 
every forty one Misna. 

Buffaloes are included with other horned 
cattle.—I'r is to be observed that buffaloes are 
included with kine in the laws of Zakat, 
these being also considered as a species of 
black cattle; but yet, in our country,* the 
buftalo is not regarded as of the black cattle 
species ; whence it is that if a person were 
to make a vow, saying, ‘‘ Iwill not eat of the 
flesh of black cattle,”’ and were afterwards 
to eat buffalo beef, he would not be forsworn. 


Sect. III.—Of the Zakat of Goats. 


One goat due..upon forty goats, &c.—No 
Zakat is due upon fewer than forty goats ; 


and upon forty goats, which feed for the 
ercatcr part of the year upon pasture, there 
is due, at the expiration of the year, a Zakat 
of one goat; and this Zakat suffices for any 
number from forty to one hundred and 
twenty : and if the number exceed one hun- 
dred and twenty, a Zakat of two goats is due 
from one hundred and twenty-one to two 
hundred: and if it execed two hundred, a 
Zakat of three goats is duc from two hundred 
und one to three hundred and ninety-nine : 
and if it amount to four hundred, the Zakat 
is four geuts: and beyond four hundred the 
Zakat 1s one goat for every hundred: the 
prophet having thus ordained, and all the 
doctors uniting in this opinion. It is also to 
be observed, that the same rules of Zakat 
are applicable to sheep as to goats, the term 
Ghannem, in the tradition equally implying, 
both species. 

Nids or lambs are not acceptable payment 
unless they be above a year old.—In the 
Zakat of goats or sheep, Sinnees are accept- 
able payment, but not Juzzas. This is the 
Zvhir-Rawayct. Sinnees are kids which 
have entered on the second year ; and Juzzas 
age such as have not yet completed their 
first year.—The two disciples have said that 
the Zakat may be paid with the Juzzas of 
sheep; and there is one opinion of Haneeta 
recorded to this etlect; and the reasons are 
twofold ; First, the prophet has said, ‘‘ The 
Zukat upon them consists of Juzzas and 
Sinnees;"—SECONDLY, sacrifice is fulfilled 
by the immolation of a Juzza, and therefore 
Zakat may be also discharged by it. The 
ground upon which the Zahir Rawayet pro- 
eceds is also twofold; First, a saying of 
Alee, ‘In Zakat nothing is acceptable short 
of a Sinnce ;’’—SrEcoNvLY, in the Zakat of 
goats it is incumbent to give those of a 
middling size, and the Juzzas of sheep are 
not of that standard, being small; whence it 
is that the Juzzas of goats also are not ac- 
ceptable in @ukat. With respect to the first 
reason urged by the two disciples, it may be 
replied, thet by the term Juzza, as men- 
tioned in the tradition, is to be understvod 


; the Juzzas of camels, that is, yearling colts: 
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and what they say of sacrifice is no rule, as 

that of a Juzza is approved (not by analogy, 

he from the express words of the sacred 
ext. 

But males and females are equally ac- 
ceptable.—In paying the Zakat of goats or 
sheep, males and females are equally accept- 
able; the term Shat, in the traditions ap- 
plying indiscriminately to both genders. 

Sect. IV.—Of the Zakat of Horses. 


One Deenar per head due upon horses, or 
five Deendrs per cent, on the total value,— 
Wren horses and mares are kept indiscrimi- 
natcly together, feeding for the greater part 
of the year on pasture, it is at the option 
of the proprictor either to give a Zakat of 
one Decnar per head for the whole, or to 
appreciate the whole, and give five Deenars 
per cent. upon the total value: and this last is 
the mode adopted by Ziffer. The two disciples 
maintain that no Zakat whatever is due upon 
horses, the prophet having ordained that 
Mussulmans should not be subject to ZAKAT 
for their horscs or slaves. Hancefa in sup- 
port of his doctrine, as above, states an ordi- 
nance issued by the prophet, in which he 
directed that the Zakat upon ordinary horses 
should be one Decenar, or ten Dirms, per 
Nead. And with respect to the ordinance 
ubove quoted by the two disciples, that ap- 
plics solely to war-horses, and not to ordi- 
nary cattle. 

Zakat not due upon droves consisting en- 
tively etther of males or of females.—No 
Zakat whatever is due upon a Nisab of 
horses consisting entirely of males, because 
in that there can be no increase by breeding ; 
and, in like manner, there is no Zakat upon 
a Nisab consisting entirely of mares, for the 
same reason.—This is one tradition from 
Haneceta. There is another tradition from 
him, however, which says that a Zakat 1s 
due upon mares although there be no horses 
among them, as horses can be occasionally 
borrowed by the proprietor for the purpose 
of producing, whence increase may be had: 
but this is impossible with respeet to droves 
consisting entirely of horses. 

No Zakat due upon asses or mules, unless 
as articles of commerce.--'THERF1is no Zakat 
due upon asscs or mules, the prophct having 
said, ‘‘ With respect to Zakat upon asscs 
aud mules, 1 have received no revelation.” 
But yet, if these animals be as articles of 
merchandise, a Zakut is due upon them, be- 
cause, in the present times, Zakat is im- 
posed upon the property involved in them 
the same as upon any other articles of 
traffick. 

Sect. V.i—Of the Zakat of Kids, and Calves, 
and Camels’ Colts, 


No Zakat due upon the young of herds or 
flocks until a year old.—No Zagat whatevey 
is due Speedie ‘to Haneefa) upon the 
geung of goats, kine, or camels, which are 
under one year; that is.to say, if a man 
were to purchase, tyenty-five camels’ colts 
(‘or instance) or forty kiés, or thirty calves, 
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and one complete year should pass from the 
period of possession, still no Zakat is due; 
nor does any become due until the expira- 
tion of the term of a year after they silall 
have been grown up. 

One camel's colt due on 25, §&e.—ABOO 
YoosaF holds that Zakat is not due upon 
fewer than forty kids, or thirty calves, or 
twenty-five camels’ colts: and upon twenty- 
five camels’ colts the Zakat is one colt: and 
there is no further Zakat due till the number 
amounts to seventy-six, when the Zakat is 
two colts; because upon seventy-six Misnas 
a Zakat is due of two Binnit-liboons; and 
there is no further Zakat till the number 
amounts to one hundred and forty-five, when 
it is three colts; because upon one hundred 
and forty-five Misnas the Zakat is two 
Hikkas and one Binnit-makhuass. ‘There are 
other traditions of the opinion of Aboo 
Yoosaf herein; but the above, as being a 
posterior record, supersedes them. 

Cuse of the payment of Zakat by substitu- 
tion.—I¥ a person owe, as Zakat, a Dlisna, 
and it should:happen that he is not possessed 
of one, having no cattle in his flocks but 
what are either under or over that descrip- 
tion, the officer who collects the Zakat is at 
liberty cither, in the former case to take an 
animal of the under rate, and the difference 
in money,-—or, in the latter, to take one of a 
superior sort, paying the difference of value 
hetween that and a Misna to the proprietor. 
It is to be observed that, in the latter case, 
no constraint is to be put upon the collector, 
who is at liberty to insist upon cither the 
actual thing due (to wit, a Misna), or the 
value of one In moncy, because the accep- 
tance of an animal of the supcrior sort, on 
the terms above stated, wears the aspect of 
traffick ; his acceptance of it, therefore, can- 
not be compelled, insomuch that if the pro- 
prietor were to give him no obstruetion in 
taking it, yet he is not considered as being 
scised of it; but the ecvllectyr may be com- 
pelled to accept of an animal of an inferior 
sort, and the difference in money, insomuch 
that if the proprictor merely give sio obstruc- 
tion to the officer, in thus taking the animal 
and the difference, he (the officer) is con- 
sidered as being scised of the same ; because 
here the transaction does not bear the aspect 
of purchase and sale, as the proprietor pays 
the inferior animal in part of the Misna, and 
consequently the ditference along with it. 

Substitution of the value lawful.—I¥ a 
proprietor, in Zakat, should, in licu of the 
actual thing duc, pay the value in money, it 
is approved, according to our doctors; and 
the same holds Good in expiation, or in the 
payment of*Sadka-fittir, or T'ythe, or the 
fulfilment of a vow. Shatei maintains that 
this is unlawful, because it is not lawful to 
exchange, for a substitute, anything specified 
in the sacred writings ; as in sacrifice (for in- 
stance) where a substitution of value for the 
victim is illegal. The argument of our doc- 
tors is, that God has himself ordained Zakat 
and has directed the same to be distributed 
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in alms to the poor, which plainly indicates 
that the intent of the institution is merely 
that the poor should derive a subsistence 
froth it, so as that their wants may be there- 
by relieved ; and to effect this the value will 
answer equally well with the specitic animal, 
wherefore the substitution of the value in 
payment of Zakat is legal, the same as in 
ayment of Jazzeeyat, or capitation-tax : 
ut this reasoning @ves not apply to sacrifice, 
as that is @n act of picty, to the fulfilment of 
which the shedding of the blood of the victim 
is essential, wherefore no conclusion can be 
drawn from this instance, as there is no 
analogy between the two cases. 

Lgboyring cattle exempt from Zakat.— 
CAMELS and oxen kept for the purpose of 
labour, such as carrying burthens, drawing 
the plough, and so forth, are not subject to 
Zakat; neither is any Zakat due upon them 
where they are fed one half of the year or 
more upon forage. Malik controverts this 
doctrine: but the arguments of our doctors 
herein are threefold; Frrst, the prophet has 
expressly ordained that these two species of 
eattle should be exempted from Zakat under 
such circumstances ; SECONDLY, the cause of 
the obligation of Zakat consists in the posses- 
sion of increasing property, and the inerease 
of cattle can be conecived only under two 
circumstances, that is, their being cither kept 
in pastures,* or tor the purpose of traflick, 
neither of which is the case with the cattbe 
now under consideration ; ‘THIRDLY. in cases 
where the cattle are fed upon forage, the 
keeping of them is attended with great 
expense, a circumstance which more than 
counterbalances any advantage to be derived 
from their breeding in such a situation, and 
therefore virtually prevents increase, al- 
though it may not actually do so. 

Must be paid in animals of a medium 
Value#—lnx officer, in collecting Zakat, is 
not at liberty cither to insist upon the best 
or to acecpt of fie worst sort of the property 
collected upon, but must take what is of a 
medium standard, because the prophet has so 
ordained 1@; and also, because, in contining 
the Zakat to property of a medium value, 
regard is had at once to the interest of both 
the parties concerned, to wit, the poor and 
the proprietor. 

Law respecting property acquired in the 
enterim between the payments, — WHOEVER is 
possessed of a Nisab property, snd obtains an 
addition of the same sort or species within 
the year, must add it to the Nisab, and pay 
Zakat upon the whole.  Shafei objects to 
this, muintaining that the supervenicnt 
acquisition should not be added to the first 
Nisab, because the property of which that 
consists is original and independent with re- 
srect to propriety, and is therefore so with 





* Meaning, that where the cattle are 
suffered to go at large, as if pastures, the 
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respect to Zakat likewise : contrary to acqui- 
sition by breed or profit obtained within the 
year, that being a dependant only of the ori- 
ginal property, and, as such, not to be con- 
founded with it. To this our doctors reply, that 
the reason for supervenicnt acquisition, by 
brood or profit, being added to the Nisab, is 
homogencity in the subject of it ; sinec, where 
the original and supervenient property are of 
the same species, it is not easy to discriminate 
precisely between them, and consequently 
dificult to ascertain the Hawlan-Hawl] with 
respect to any species of profitable acquisi- 
tion arising from original property ; and, as 
the HWawlan-Hawl is regarded only for the 
sake of convenience, it therefore appears that 
homogeneity in the subject is a sufficient 
reason for the supervenient acquisition being 
added to the original property; and this 
reason exists in the present case, 

Rules respecting the .Lfoo.—TuE two 
Sheikhs hold Zakat to be due upon the Nisab 
only, and not upon the Afoo;* but Mo- 
hammed and Ziffer maintain it to be due 
upon both the Nisab and the Afoo, that is, 
upon the whole: the result of which diffe- 
renee in opinion is that, if the Afoo were to 
perish, and the Nisab to remain, then, 
according to the two Sheikhs, the whole 
Zakat. that had been before obligatory still 
remains due; but, according to Mohammed 
and Ziffer, an adequate proportion of Zakat 
drops: and, in support of this lattcr opinion, 
Mohammed and Ziffer argue that Zakat is 
due as an acknowledgment for the blessings 
of Providence, and the Aloo is a blessing the 
same as the Nisab; that is to say, they are 
both equally blessings, wherefore Zakat 1s 
equally due upon both. The argument upon 
which the Shetkhs support their opinion is 
twofold: Firs’, the prophet has expressly 
said, ** The ZakaT upon five camels 1s one 
goat, and ZAKAT is not duc upon any fur- 
er muumnber tillit amount to ten;”? and in 
hke manner the prophct has ordained the 
Zakat upon every Nisab, and forbidden it 
upon the Afoo; Seconpiy, the Atoo is a de- 
pendant of the Nisab, whence, if a part of 
the whole Nisab and Afvo were to perish, the 
loss would be first calculated upon the Afoo, 
as being the dependant part; us ina contract 
of Mozaribat, where any accidental loss is 
first calculated upon the profit, and not upon 
the capital: and on this ground it is that 
Hanecfa accounts the loss upon the Afoo to 
the extent thereof, and beyond that upon 
the Nisab property of the tirst (or highest) 
denomination,” and beyond that upon the 
Nisab of the next lower denomination, and 
so on to the last (or lowest) denomination of 
Nisab; because the Nisab of the highest de- 
nomination # the principal, to which all the 








a 
* Afoo literally. means exempt. In the 
Zakat of cattle it is used to express any %&- 
termediate or odd, number between one Nisat 


males have tree access to the females, which | and another, as hetwgen twenty-five anc 


produces breed. 


» , , thirty-six camels,“or instance. 
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inferior Nisabs are dependants ; and, accord- 
ing to Aboo Yoosaf, the loss is calculated 
first upon the Afoo, and beyond that upon 
all the degrees or descriptions of Nisab col- 
lectively. 

Case of Zakat being levied by the Rebels, or 
Schismaticks.—*I]¥ the rebels or schismaticks 
overcome any particular tribe of Mussul- 
mans, and take from them the Zakat of their 
cattle, when these rebels are driven away, 
the rightful Imam must not impose another 
Zakat upon that tribe, because 1f appears 
from the above circumstance that the Imam 
has not protected them, and the right of im- 
posing Zakat appertains to the Imam, in 
virtue of the protection he affords; the 
learncd howavcrlny decreed, upon this case, 
that the tribe in question should repeat their 
Zakat, and pay it a second time, but not 
their Tribute, because the latter is declared, 
in the sacred writings, to be applicable to the 
use of the warriors who fight fie enemics ; 
and hence rebels may be considered as an 
object of its application, thcy also answering 
this description ; whereas the only object.of 
the application of Zakat is the poor, and 
rebels do not bestow what they may levy 
upon the tribe, under that denomination, to 
the use of the poor; wherefore it 1s neces- 
sary that the tribe shonld again pay Zakat, 
.o as that it may be applied to its proper 
object; but not their Tribute. Some of our 
doctors say, that if the aforesaid tribe, at 
the period of paying Zakat to the rebels, 
intend in so doing to give thei alms, in this 
case Zakat drops with respect to that tribe, 
and there is no necessity for their afterwards 
repeating it; andthe giving of Zakat to any 
tyrant or plunderer whatever is capable of 
this construction, because persons of this 
description, whatever wealth they may be 
apparently possessed of, are yet actually 

vor, on account of the retribution, which 
ies against them hereafter: but the former 
doctrine (that the tribe should repeat their 
Zakat) is preferable to this, because here the 
Zakat is rendered and apphed, a certiori. 

Low far the Toglb tribe are subject to 
Zakat,—Vo Zakat of eattle 1s not ineum- 
bent upon an infant of the tribe of Toglib ; + 
and whatever is incumbent upon the men of 
that race is so upon the women also, because 


* This and the next following case are 
merely local in their application, and allude 
to the state of Arabia, shortly after the estab- 
lishment of Islamism. ‘The Schismaticks 
were those who refused to submit to the law 
of the propre ; whilst others (like the tribe 
of Toglib, mentioned in the next case) sub- 
mitted and paid tribute. ¢ 

+ One of the Arabian tribes, who refused 
to embrace the faith, but agree 
bute to the pruphet. t 
posed to be long since extinct; but the laws 
to which the people of it were subject are 
applicable, in genexal, to all intidel tribu- 
teries. oe 
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peace was made with them upon those terms, 

‘that they should pay, of all publick im- 
posts, double what as paid by Mussul- 
mans; now the Mussulman women ‘are 
subject to Zakat, and it follows that the 
women of the Toglib race are so in a double 
proportion; but no Zakat whatever is re- 
quired of infant Mussulmans, wherefore the 
aia of the aforesaid tribe are not subject 
o it. d 

An accidental destruction of the property 
induces an exemption from Zakat.—I¥ the 
property be destroyed, without being con- 
sumed by the proprietor after Zakat has 
become due (that is to say, after the comple- 
tion of Ilawlan-Hawl), the Zakat upon it 
drops. Shafei has said that if the property 
be destroyed after the proprietor has been 
enabled to pay the Zakat upon it, either by 
the claimant making his demand of Zakat, 
or by the proprictor finding a claimant, 
although such claimant should not have 
demanded it, in this case the proprietor is 
responsible for the Zakat, because it was 
due from hiny and he did not pay it, although 
it was in his power to have done so; more~- 
over, if he should not pay the Zakat upon 
the requisition of the claimant, this circum- 
stance stands as a destruction of it on his 
part. The argument of our doctors is, that 
the Zakat due is a portion or part of the 
Nisab ; and, as its destruction is involved in 
that of the Nisab, it drops of course, the 
same as where a slave commits a Janayat 
foffenee against the person], in which case 
it is incumbent upon the proprietor to make 
over that slave to the Walee-Janayat, or 
person intitled to the composition ; but, if 
the slave should dic or be lost in the interim, 
the proprictor is no longer responsible for the 
transter of him, and that consequently drops; 
and, with respect to the second argument of 
Shatei, it may be replied, that no person can 
be considered as the claimant of Zakat except 
a pauper whom the proprictor may have spe- 
eificd as the object of its application, and the 
ease docs not suppose the requisition to be 
made by such an one. Butit the collector 
demand the Zakat, and the proprietor 
neglect payment, and the Nisab aftcrwards 
perish, there are various opinions among the 
Tlanectite doctors, some alleging that the 
proprietor of the destroyed Nisab, in that 
case, still remains responsible for the Zakat 
due upon it; whilst others maintain’ that, 
in this instance also, he is not responsible, 
because the Nisab does not bere appear to 
have been destroyed by him. 

A partial destruction includes a propor- 
tionable eremption.—I¥, after Hawlan-Hawl, 
a portion of a Nisab (such as a third for in- 
stance) should be destroyed, the claim of 
Zakat is proportionably destroyed, in the 


reeq to pay tri-q same manner as where the whole Nisab is 
The tribe itself is sup- ' destroyed ; in which case the whole Zakat 


drops. 

Lakat may be paid in advance.—IF the pro- 
prictor of a Nisab should pay the Zakat upon 
it, hefore Hawlan-Hawl, it is lawful, because 
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‘he has here paid it during the existence of 


the creative principle of obligation to Zakat, 
which is understood in his possession of a 
Nifab ; this payment, therefore, is approved, 
the same as a discharge of a debt, under the 
existence of its cause; as where a Mohri, 
for instance, pays expiation for wounding 
game whilst the animal is yet alive. This 
doctrine is controverted by Malik. 

Ir the proprictorof a single Nisab should, 
before Hawlon:Haw!, »make payment of 
Zakat upon the same fora certain number of 
years in advance, or should pay a Zakat 
upon a certain number of additional Nisabs, 
it is approved, because the first Nisab is the 
original with respect to the cause of the obli- 
gation of Zakat, and anything beyond that 
is as a dependant. 


CILAPTER III. 
OF ZAKAT FROM PERSONAL EFFECTS, 
% 


Sect. I.—Of the Zakat of Silver, 

No Zakat due on less than 200 dirms.—No 
Yakat is due on less than two hundred 
Dirms,* because the prophet has ordained 
that there shall be no Zakat upon fewer than 
five Awkiyat,t and an Awktyat is valued at 
forty Dirms. 

And upon 200 at the rate of two and an 
half per cent. -Tur Zakat Nisab of silver is 
two hundred Dirms; and if a man becomes 
possessed of two hundred Dirms, and the 
Hawlan-Ilawl be completed, the Zakat due 
upon it is five Dirms, because the prophet 
wrote to Maaz, suying, ‘‘ Upon two hundred 
Dinus take a “akat of five DtkmMs; and 
upon twenty Miskaus of gold, half a Mts- 
KAD.” 

An® at the same rate upon every forty 
above two hundred.—No Zakat is due upon 
any excess ab@ve the two hundred Dirms, 
till such excess amount to forty, upon which 
the Zakat is one Dirm: and upon every 
suceccding ferty the same Zakat is duc, but 
not on fewer than forty. This is accerding 
to Hanecfa. he two disciples have said 
that a proportionate Zakat 1s due on what- 
ever excess may oceur over and above two 
hundred Dirms; and Shafei coincides in 
this opinion, because in the traditions of 
Alee it is related that the prophet has so 
ordained it; and also, because Zakat 1s 
rendered as a return of gratitude for the 
blessings of. Providence; and the reason 
why it is expressed as a condition, in the 
beginning of this book, that the property, 
in order to cause an obligation of Zakat, 
amount to a Nisab, is that the proprictor 


* A silver coin, value about two pence 
sterling. 


+ An ounce of silver; or & silver coin of 


that weight, value between six and seven 
shillings. 2 


2 
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may thence appear to be in easy circum- 
stances; but where, from his being pos- 
sessed of a Nisab, this appears to be already 
the case, it is not requisite that any excess 
amount to a Nisab; and hence Zakat is 
due upon such excess proportiohably, what- 
ever its amount may be. 

Ox,sEcTION.—This would lead to a con- 
clusion that, in the Zakat of cattle, the 
same is due upon any excess under a Nisab ; 
whereas the rule is otherwise, no Zakat 
whatever being due upon such excess, since 
that is considered as Afoo, or exempt. 

Rerry.—Such is the conclusion from 
analogy ; but the excess in cattle is made 
Atoo, because, if a proportionate Zakat 
were to be levied upon it, this would neces- 
sarily induce a copartnership in the subject, 
by the proprietor admitting the claimant of 
Zakat to a share in it:—for instance, the 
Zakat upon twenty-five camels is one year- 
ling colt; now, if Zakat were due upon 
excess camels, and the drove consist of 
twenty-six there would be a Zakat upon 
this one excess camel of the twenty-tifth 
part of a yearling colt, which is not payable 
In any way than by admitting the claimant 
to a partnership in such colt; and this 
pane being compulsive, is illegal ; 
mut plate or cash not being liable to the 
same objection, a Zakat is due, propor- 
tionably, upon any exccss whatever over 
two hundred Dirms. 

Rules respecting the calculation of a Nisab 
of silver.—\r is to be observed, that the 
Nisab of silver of two hundred Dirms is 
aeulated by the Wazn-scbbayat, or sep- 
timal weight (which is in the proportion of 
ten Dirms to seven Miskals), as this was 
the weight used in the tribunal of Omar, 
and that of the Dirm is thenee established. 

Those Dirms im which silver predomi- 
nates arc to be actounted as silver; and 
the laws respecting silver apply to them, 
wthough they should contain some alloy; 
and the same rule holds with all articles 
whatever falling under the denomination of 
plate, such as cups, goblets, and s0 forth; 
but Dirms, in which the alloy predominates, 
are not to be accounted as silver, but onl 
as trading property, cstimable by its rea 
value, to which alone regard is to be had; 
and accordingly, if the value of them 
amount to a Nisab, they are subject to 
Zakat, provided there be an intention of 
traflicking in them; as is the condition with 
respect to all other chattels. In all plate, 
therefore, in which the alloy prevails, re- 
spect is to be had to the intention of traffick- 
ing in it, excepting where the silver con- 
tained in it amounts to a Nisab, in which 
case the intestion of trade is not a condition, 
nor is any regard paid to the estimated 
value, becavse in actual silver no respect is 
had to either of these. The above case is 
thus stated; because money always cot 
tains a small portion of alloy, as pure silver 
is untit for coinage, sige@e, withuut bein 
hardened by an“ agdition of some basé 
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metal, it cannot retain the mint impression ; 
but the alloy is generally in the smaller 
proportion ; regard therefore is had to ex- 
cess; that is to say, if the proportion of 
silver be the greater it is accounted as silver, 
but not if the alloy be in greater proportion 
(that is, in a proportion above a moiety of 
the whole weight). 
Sect. IT. of the Zakat of Gold. 

No Zahkat due upon less than 20 Miskals ; 
and upon 20 at the rate of two and an half 
per cent.—TnvRE is no Zakat on fewer 
than twenty Miskals of gold, this sum being 
the smallest that constitutes a Nisab in that 
metal: and the Zakat upon twenty Miskals 
of gold is one half Miskal, when the Hawlan- 
Hawl therein becomes established, on the 
authority of the tradition before quoted.— 
By the Miskal* here mentioned, is to be 
understood that which weighs in the pro- 
portion of seven Mikals to ten Dirms; 
and the Miskal consists of twenty Kerat,f 
and the Kerat of five grains. 

And at the same rate upon every four 
above twenty.—WukEn the quantity of gold 
exceeds twenty Miskals, on every four Miskals 
of such excess a Zakat of two Kerats is due, 
because the Zakat due is a fortieth of the 
vhole, and two Kerats are the fortieth of 
fuar Miskals and upon any excess short of 
four Miskals no Zakat is due, according to 
Haneefa. The two disciples hold that on 
every excess there is a proportionable Zakat, 
the same as mentioned in the preceding 
section; and the foundation of their diffe- 
rence in opinion is also the same here as was 
there recited, to wit, Hanecta holds that 
broken numbers are free of impost, whereas 
the two disciples maintain the coutrary 
opinion. The ground upon which Hanceta 
proceeds, in the rule here cited, is this: 
the legal value of a Deenar is ten Dirms, 
and a Deenar and Miskal are of the same 
weight; the value of four Miskals in gobd 
is thercfore forty Dirms; and consequently 
no Zakat is due upon fewer than four 
Miskals, since these stand the same as forty 
Dirms : and it has been already shown that 
nothing short of forty Jirms is subject to 
Zakat, on account of the tradition of Amroo 
Bin Khurrm, as before recited. 

General rule-—ZAkat is due upon gold 
and silver bullion, which is termed ‘ebbur: 
and in like manner upon ornaments or 
utensils of gold or silver, whether the use 
thereof be allowable (such as rings, and so 
forth) or otherwise.t—Shatei maintains there 


* A dram and a half: also a coin of that 
weight. 
t+ A Carat; the twenty-fourth part of an 


ounce. 

t This alludes toeprohibitiows against theé 
So of the precious metals in certain articles 
6f personal ornament and household furni- 
ture, which have been’ at various times 
issued by the propltst agd his followers as 

ecks upon luxury. (See Abominations.). 
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is no Zakat upon the gold or silver orna- 
ments of women, nor upon rings worn by 
men, the use of which is allowable, and 
which are therefore the same in this respect 
as clothing or articles of apparel.—The 
argument of our doctors is, that the cause 
of the obligation to Zakat still continues in 
the present case:—moreover, articles of 
gold and silver do, in their own nature, 
afford an argument of ifcrease in the sub- 
ject, since these metals are brought into use 
principally for the purpose of facilitating 
exchanges by traflick, which affords an 
argument of increase; and it is the virtual 
and not the actual increase in any subject 
that creates the obligation to Zakat ypon it; 
contrary to the case of articles of apparel, 
which affurd no argument or probability of 
increase. 


Sect. IIT. of the Zakat of personal 
Chattel Property.* 

Zakat due upon all merchandize.—ZAKAaT 
is due upon, articles of merchandize, of 
whatever description, where the value 
amounts to a Nisab cither of gold or silver, 
because the prophet ordained that articles 
of merchandize should be appraised, and 
that a Zakat be paid on the same, in the 
proeeean of five Dirms upon every: two 
1undred,t as the proprictor has prepared 
ond keeps them with a view to increase, so 
that th-y resemble gold and silver, which 
the law holds to be kept for the same 
purpose; and, as Zakat 1s due upon the 
latter, it is in like manner due upon the 
former: but the intention of trade in these 
articles is made a condition, in order that it 
may be ascertained that they are kept with 
a view to Increase. 

Mode of ascertaining the Nisab of mer- 
chandise, -MoHAMMED says that, in estimat- ' 
ing the value of articles of mercMandize ° 
with a view to the imposition of Zakat upon 
them, they should be resd&ived into such 
Nisabs as may be most advantageous to the 
poor ; thus if, in valuing an article by Dirms, 
1t would amount to a Nisab of silver, and in 
valuing the same by Deenars, it would not 
amount to a Nisab of gold, it must be esti- 
mated by Dirms ; and, vice versa, if its value 
should appear to amount to a Nisab of gold, 
it is to be estimated by Decnars.—The com- 


* In the original, personal chattels are 
expressed by the terms Rakht and Mata, of 
which itis not easy to give any literal trans- 
lation ; they express, 1n general, all articles 
which appertain to personal estate or effects 
[Mal]: articles of gold and silver, it is 
true, do also fall under this general descrip- 
tian of Rakht and Mata ; but they are intro- 


duced under a different head, as the laws oF > - 


Zakat, with respect to them, are of a pecu- 
liar nature, and such as do not affect or 
apply to othe articles of personal property. 

t+ Lo wit, at the rate of two and an half 
per cent. 
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piler of the Hedaya observes that there is 
one opinion recorded trom Haneefa to the 
same effect. Mohammed again, in the Mab- 
soot, has said that the proprietor of the arti- 
cle has it in his option to estimate it at what- 
ever species of Nisab he pleases, because 
gold and silver are standards, and in esti- 
mating the value of effects are both equally 


a Dea is recorded as an opinion of Aboo 


yr 


oosaf, that an article should be estimated 
by that wéth which it was purchased : thus, 
it it has been purchased with Dirms, it is to 
be appraised in Dirms ; and if with Deenars 
it is to be appraised in Deenars: and if it 
should have been purchased with any other 
than cither of these, it is to be estimated in 
money of the most general curreney.—It is 
on the other hand recorded, as an opinion of 
Mohammed, that whatever the purchase may 
have been made with, the estimate is to be 
in current money, as above, in the same 
manner as that of property forcibly seized, 
which is thus estimated in all cases. 

Property not exempted by an itercvenina 
defect in it.—IF a Nisab be cothplete in the 
beginning of the year, and also at the end, 
Zakat does not drop on account of its having 
been defective at any time within that period ; 
because it is difficult to ascertain’ its com- 
pleteness through the intermediate space ; 
moreover, in the commencement of the year 
its completeness is requisite, in order to the 
establishment of the cause of obligation, and 
so also at the close of the year, in order to 
Zakat becoming due; but it is not so within 
the interval. 

Other chattel property may be united with 
money or bullion to form a Nisab,—Tur 
value of personal effects, or other articles, 
may be united with gold or silver; that is to 
say, if (fur instance) the proprictor should 
have effects estimated at the value of one 


ehundred Dirms, and also one hundred Dirms 


in money, the value of the effects, as above, 
must be added % the one hundred Dirms, so 
as that the whole may make one Nisab; and 
Zakat is due thereon, because the obligation 
to Zakat, if such property, is occasioned by 
the circumstance of its being kept with a 
view to traftick, although the shape in which 
it is so kept be different with respect to each 
of the two descriptions of it, traflick in chat- 
tels being established by the act of the indi- 
vidual, but that in money by the construction 
of the law. 

And also silver with gold.—Go..p and silver 
may in the same manner be united, both 
being in effect of one nature, as standards of 
estimation, and the possession of each equally 
causing the obligation to Zakat. 

Gop and silver may be united, according 
to Hancefa, in respect to their value ;* but, 
according to the two disciples, in respect to 
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ference of opinion is, that if a man were 
possessed (for anetanee) et one hundred Dirms 
in silver, and five Miskals of gold (the value 
of which would amount to one hundred 
Dirms), this person would be subject to Zakat 
according to Haneefa, but not so according 
to the disciples ; fur these latter say that, in 
ascertaining the Zakat of gold and silver, 
regard is to be had to the quantity only, and 
not to the value; whence it is that Zakat is 
not duc upon a vessel of silver, where the 
weight is short of two hundred Dirms, al- 
though the value should be to that amount, 
or beyond it: Aboo Haneefa, on the other 
hand, contends that gold and silver are 
united with each other on account of their 
homogeneity, which is established between 
them in respect to their value, but not in re- 
spect to their substance. 





CHAPTER IV. 


OK THE LAWS RESPECTING THOSE WHO COME 
BEFORE THE COLLECTOR. 


Declarations respecting property, when 
made upon oath, to ‘ credited. —Iv¥ a person 
come with his property* before the collector 
and say, ‘‘Itis so many months since this 
property has come into my possession, and a 
year has not yet elapsed ;’’ or, ‘“‘ 1 am in- 
debted so and so,” and make oath of the 
same, the collector is to credit him, and 
must not exact anything, because this person 
stands asa defendant denying his obligation 
tc Zakat ; and the declaration of a defendant, 
when supported by his oath, must be cre- 
dited. So also, if a person were to declare 
that he had already paid the Zakat upon such 
property to a former collector, his deelara- 
tion must be credited, because the collector, 
in taking Zakat, acts mercly as a Trustee, 
ajd the Zukat comcs to and remains with 
him as a deposit; and the declaration of the 
above person amounts only to his having depo- 
sited the trust in its proper place, and this 
is to be credited, cade there should have 
been another collector there within that year; 
but if, on the contrary, there should have 
been no other collector on that station within 
the current year, the affirmation and oath are 
not to be credited, since, in this case, the 
falsehood is manifest. And, in like manner 

if the proprictor were to declare that he had 
already paid the Zakat upon such property 
in his own city, by having there bestowed 
the same upon the poor, his declaration must 
be credited, because a proprietor, whilst in 
his own city, is entrusted with the payment 
and distribution of the Zakat upon his pro- 
perty, and He continues to be so until he 
comes forth and brings his property before 


their parts: and the consequence of this dif- |he collector®when the suthority for levying 


* That is to say, may be botHresolved into 
one Nisab, not by the respective weight of 


“each, but by a general valuation of buth.« 











ae e 

* Meaning merehandize, but not cattle ; 
and the word bears phe s@o sense throughoug 
this chapter. ‘ 
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Zakat reste with the latter, as the property 
and the rietor do both then come within 
his jurisdiction,“—In short, in all these four 


instances, the declaration of the proprietor 
is to be credited. And inthe same manner 
the declaration of a proprietor, respecting 
Zakat upon cattle, is to be credited in the 
three first instances, but it is not so in the 
fourth, although he should confirm his at- 
testation by an oath. Shafei maintains that 
it is to be sca gt aor oy mee? - ee 

rietor appears, by the tenor of his deciara- 
ae to hee rendered the right duly to the 
claimant.—In opposition to this, our doctors 
argue that the right of exacting the Zakat 
upon cattle appertains solely to the Sultan, 
and the proprietor is not at liberty to pre- 
clude the Sultan’s right: contrary to the 
case of property of other nature, such as is 
termed, in the language of the law, Batena 
[internal, or domestic], the conde the 
Zakat upon which is committed to the pro- 
prietor.—It is to be observed that some have 
said, respecting cattle, that the Zakat which 
was paid by the proprietor himself in tne 
first Instance is the true obligatory Zakat, 
and that whatever may be afterwards ex- 
acted of him under that denomination, 1s 
consequently an oppression; whilst others 
maintain that this latter is to be considered 
as the obligatory Zakat, and the former to 
be held as an act Nifl, or gratuitous; and 
this last doctrine is approved.—Now a ques- 
tion here arises, as the assertion of the pro- 
prietor is to be credited, whether he ought to 
produce his writing of discharge [voucher 
or not ?—Mohammed, in the Jama Sagheer, 
has not required this as a necessary condi- 
tion ; but in the Mabsoot he has made it a 
condition ; and this latter opinion (according 
to a tradition of Hoosn) is that of Aboo 
Haneefa. The principle of this doctrine 1s, 
that as the proprietor pleads a discharge, 
and as he possesses a voucher of such dis- 
charge, he ought eonaqucniy to produce it ; 
whilst the principle of the doctrine main- 
tained in the Zahir-Rawayet is that as one 
writing resembles another writing, they are 
not admitted as proofs. 

Declarations of Zimmees to be credited.— 
In whatever instance the declaration of a 
Mussulman, with respect to Zakat, is to be 
eredited, that ot a Zimmeet must be so like- 
wise, because a Zimmee is subject to double 
the impost of a Mussulman: and hence all 
the conditions which are to be regarded, with 
respect to the property of the latter, must be 
equally so with respect to that of the former. 

But not those of Aliens.—I¥F an alien ap- 
pear betore the collector of the Sultan with 
articles of merchandize, it behoves that officer 

c 


* This comment ypon the law (as in many 
other instances) has reference to some local 
etistoms or circumstances which cannot now 
be ascertained. -. 

. + An infidel subjcct of the Mussulman go- 
Wernment. - 
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to et from him what is usually exacted 
of aliens, without paying any regard to his 
declarations in those points in which the 
declarations of a Mussulman or Zimmee°are 
to be credited, although he should swear to 
the same, excepting where he declares, con- 
cerning his female slaves, that those slaves 
are his Am- Walids ;* for, in all other species 
of property, his affirmation is not woray of 
attention, because the iripost which is thus 
levied upon him is not in fact Zakat,f but 
rather a contribution exacted as a return for 
the protection he receives, and which is re- 
quisite for the safeguard of whatever he may 
possess ; itis therefore proper to take from 
him the impost usually levied upon aliens, 
except where he declares, as above, With 
respect to his female slaves, that they are his 
Am-Walids, which declaration must be at- 
tended to and credited; because, if an alien 
were to declare, concerning any other per- 
sons who accompany him, that ‘ they are his 
children,” his declaration is approved ; and 
30, in like manner, with respect to his female 
slaves, as tht rights of the Am-Walid are 
derived from the establishment of the child’s 
descent, and consequently the female slaves 
do not appear to be transferable property ; 
and nothing but transferable property is an 
object of taxation. 

Proportion levied upon merchandize.— 
From a Mussulman is taken the fourth of 
the tithe of his property ; and from a Zimmee 
the half of the tithe ; and from an alien the 
tithe ; Omar having instructed his collectors 


] | to this effect. 


Zakat to be levied on the property of aliens, 
to the value of fifty Dirms, or upwards.—IF 
an alien should come before the collector with 
pope to the amount only of fifty Dirms, 
nothing whatsoever is to be exacted of him, 
except where aliens exact contribution upon - 
an equally small property of Mussyrlmans ; 
in which case a similar impost must be laid 
upon this amount, the prop-rty of an alien, 
because what is taken from aliens is merely 
in the way of reciprocity; contrary to the 
case of Mussulmans or Zimmees¢ as what is 
levied upon them is in fact Zakat, either 
single or twofold, whence it is indispensable 
that the property with them amount to a 
Nisab.—This is the doctrine of the Jama. 
Sagheer. In the Mabsoot, under the title 
Zakat, itis written that if the property of 
an alien should be small (that is, short of a 
Nisab), nothing whatever is to be exacted of 
him, let the custom of aliens, in this respect, 
be what it may, because a proportion of pro- 
perty not amounting to Ni-ab is invariabl 
to be considered as Afoo, or exempt; an 
also, because a trifle of this fort is not sup- 


* Slaves who have born children to him. 
_ t Because, as being an act of piety, an 
infidel is held to be incapable of paying 
Zakat; whefefore it cannot be considered in 
that sense, although it be exacted under that 
denomination. 
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losed to stand in need of the State’s protec- 
jon, as travellers must necessarily carry 
with them small sums for the p of 
»>xpenses, and robbers do not pay any atten- 
don to such trifles, not considering them ob- 
ects of their pursuit. _ 

Proportion to be levied upon the property 
f aliens.—I¥ an alien come before the col- 
actor with two hundred Dirms, and it be 
‘neertain what tax foreigners levy upon a 
fimilar property of Mussulmans, in this case 
“the is to be taken;, and if it be known that 
reign states exact only a twentieth or a 
ortieth, a similar proportion is to be taken ; 
ut if it be known that they take the whole, 
ret the Mussulman collector must not act 
nccordiegly, because this is an act of rapine. 


4nd if it be known that they take nothing of | 1 


he Mussulmans, it is then proper that no- 
hing be taken from them, in order that the 
Mussulman merchants, travelling into foreign 
ountries, may remain free of impost; and 
‘iso, because where foreign states observe 
‘indness towards Mussulmans, and exact 
pothing of them, it is requisitesthat nothing 
2 exacted of them in return, as it behoves 
he Mussulmans to preserve a character of 
yenevolence towards all men. 
' Must not be exacted repeatedly.—I¥ an 
‘dien come before the sollbctor. and the 
atter exact the tithe of him, and he should 
hgain pass near the station of the collector, 
“et nothing more is to be exacted till th 
ompletion of the Hawlan-Hawl, because, 1 
he tithe were to be repeatedly levied within 
the year, the property would be annihilated, 
“nd the impost is laid for the purpose of 
rrotecting the property ; moreover, the pro- 
‘ection which is first granted continues until 
the beginning of a new year, when the Aman, 
or protection, commences de novo, because it 
‘8 not permitted to an alien to remain in a 
Mussulman territory beyond the space of a 
year. But the tax may be again demanded 
of him at the expiration of the second year, 
‘8 this does not tend to annihilate his pro- 
yerty.— What is here advanced proceeds upon 
1 suppositign that the alien has not returned 
‘nto his own country within the period of 
she year, after his payment of the tithe, as 
aforesaid : butif he should return thither, it is 
+o be again exacted of him upon his re-enter- 
ing the Mussulman territory, even though he 
‘were to go there on the very day of payment, 
pnd to come again into the Mussulman terri- 
“ory on the same day, because every time he 
‘hus returns into the Mussulman territory, 
_ 2 returns under the virtue of a new protec- 
jion ; moreover, the repetition of exaction 
_ pon his return cannot be considered as tend- 
ng to annihilate his Pagel since on every 
eturn he is supposed to acquire a profit. 
Zakat-tithe to be levied on wine.—lIf a 
Zimmee, or infidel subject, pass the station 
of a collector with wine an pork, the col- 
sector is to levy a tithe upon the former arti- 
dle, but not upon the latter. ®y levying a 
athe upon the wine, is to be understood (not 
apon the actual article, but) upon the esti- 
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mated value of the article. The distinction 
here made between wine and pork, is taken 
from the Zahir-Rawayet.—Shafei says, that 
nothing whatever should be levied on either 
pork or wine, neither being legally subjects of 
estimation. Ziffer, on the other hand, argues 
that it should be levied equally upon both, 
as both do quar. constitute property among 
Zimmees. Aboo Yoosaf also says that the 
tax should be levied upon both, provided that 
they be found together open the Zimmee ; 
but possibly he is here to be understood as 
making the pork an appendage to the wine, 
whence it is that he adds ‘if the Zimmee 
were to come before the collector with either 
wine or pork, singly, the tenth would be 
levied on the former but not upon the 
atter.”"—The reasons upon which the Zahir 
Rawayet proceeds, in this case, are twofold ; 
Frnst, the estimated value of a thing which 
falls under the description of Zooatal-Keem 
stands as the identical thing itself, and pork 
is of this class; whereas the value of an 
article belonging to the class of Zooatal-Imfal 
dogs not stand in place of the identical 
articles, and wine is of this description ; 
SECONDLY, the right of exacting the tenth is 
vested in the collector in consequence of the 
protection afforded by the state; and a Mus- 
sulman has a right to take measures for the 
preservation of his wine, for the purpose of 
making vinegar of the same, whence it is 
also lawful for him to protcct the wine of a 
Zimmee ; whereas he is not permitted to take 
any of his pork, insomuch that if a Zimmee 
being possessed of pork, were to be converte 
to the faith, it would be incumbent on him 
to destroy it or throw it away ; and a Mus- 
sulman not being allowed to take care of his 
own pork, it follows that he is not competent 
to the protection of the pork of others; and 
hence the state not being considered as 
affording protection to the pork of a Zimmee, 
no tax can be levied upon it. 

dr a boy or a woman of the Toghleb tribe 
pass the station of a collector, with property, 
nothing is to be taken from the former, but 
he must exact from the latter the usual pro- 
portion of persons of that tribe, according to 
what is said concerning the Zakat of cattle. 
+ IF a person come to the collector with 
one hundred Dirms, declaring that he has 
another hundred at home, and that the Haw- 
lan-Hawl has elapsed, yet the collector is not 
at liberty to take Zakat either upon those 
hundred or upon the other ; because the one 
does not come under his protection, and the 
other is short of a Nisab. 

No Zakat to be levied on Bazat or Mozari- 
bat property.—I¥ a person come to the ool- 
lector with two hundred Dirms, which are 
with him as @Bazat, the collector must not 
impose any Zakat upon it,—because this per- 
qn is not empowered by the actual proprietor 

pay Zakat: and so alfo, if that propery 
were in his hands in the way of Mozaribat. 
This is the doctrine of the two disciples ; 
and Haneefa has a! ribed to it ; an 
the reason upon wMith if is founded is that 
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the Mozarib is neither the actual proprietor, 
not the representative of the proprietor, with 
respect to the payment of Zakat: wherefore 
Zakat is not to be required, except where the 
Mozarib, by the nature of the contract, de~ 
rives such a proportion of profit from the 
capital stock entrusted to him as amounts 
to a Nisab; in which case a proportionable 
Zakat must be levied, as he is the actual pro- 
prietor of such proportion. | 
Mazoon siaves subject to tt.—Ir a Mazoon 
slave, not indebted to any person, come be- 
fore the collector with two hundred Dirms, 
the Zakat must be levied.—Aboo Yoosaf says, 
that it is not known whether Haneefa ever 
retracted. this opinion, and delivered another 
(that the collector should not levy Zakat upon 
a Mazoon) or not; but from his subscribing 
to the opinion of the two disciples in the 
receding case (to wit, that no Zakat is to be 
evied upon a Mozarib), it may be presumed 
that he has also agreed that none is to be 
levied upon a Mazoon, as he is not the pro- 
prietor, but his master, the former having 
only a power of transaction, with respect ,to 
the property in question, so that he stands in4 
the same predicament with a Mozarib.— 
Some have said, that between a Mazoon and 
a Mozarib there is this difference, that the 
former transacts with the property, on his 
own account, and hence is subject to its obli- 
ations; for, as he cannot have recourse to 
Rie master, but may be sold, in order to the 
fulfilment of such of its obligations as he is 
legally liable to, it follows that he does stand 
in need of protection for it upon his own 
account : contrary to a Mozarib, for he man- 
ages the Mozaribat stock in the manner of 
an agent, and hence whatever may attach to 
him in the obligations thereof he takes again 
from the proprietor, wherefore the owner of 
the property is the person who requires pro- 
tection for it: and there thus appearing an 
essential difference between a Mazoon and 
a Mozarib, no inference can be drawn of 
Haneefa’s opinion respecting the former, from 
what he has conceded concerning the latter. 
Unless accompanied by theiy owners.—It 
is to be observed that if the master of the 
Mazvon accompany him, the collector must 
take the Zakat (not from the Mazoon, but). 
from the master, he being the actual pro- 
rietor; the Zakat, therefore, is to be taken 
rom him, ave where it appears that the 
slave is indebted to such an amount as com- 
prehends the property in question ; in which 
case no Zakat whatever can be required of 
the master, since (according to Haneefa) the 
master, in this circumstance has, in fact, no 
actual property in the Mazoon’s hands ;—~ 
and (according to the two disciples) the right 
of another is connected with ghe property, 
namely, the debt—and consequently no Zakat, 
is due upon it, they holding that debt upory. 
a property forbids the exaction of Zakat. 
el a merchant, being ina country where the 
Schismaticks prevail, go to a collector of the 
Schismaticks, and 


ere-pay the Zakat upon 
dis property, an 


rwards come before a 
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collector of the Orthodox, the latter may 
again exact Zakat of him, because, in going 
before a collector of the Schismaticks, an 
there paying Zakat, he wasin fault. 


CHAPTER V. 
OF MINES AND BURJED TREASURES. 


Distinctions.—THERE are three‘legal terms 
which particularly belong to these subjects, 
and which are employed for the use of dis- 
tinction; Madin, Kanz, and Rikaz: by Madin 
is understood the place in which the ore or 
metal is naturally produced ; by Kanz, trea- 
sure, or other property, buried in the ground;* 
and Rikaz applies equally to either, to Madin 
literally, and to Kanz metaphorically. 

Mines subject to a Zakat of sgh a 

there be discovered, in Kherajee or Ashooree 
lands (that is, lands-subject to tithe or 
tribute), a mine of gold, silver, iroti, lead, or 
copper, if is subject to a Zakat of one-fifth, 
according to‘bur doctors; and this Zakat is 
termed Kahms.* — Shafei has asserted that 
nothing whatever is due upon a mine, because 
it is free to the first finder indifferently, and 
is therefore the same as game; but yet, if 
the metal be produced from the mine, it is 
subject to Zakat independent of Hawlan- 
Hawl, that having been constituted as a con- 
dition of Zakat merely to afford time for in- 
crease, whereas here the identical subject 
itself ung metal) is increase of property 3 
wherefore the lapse of Hawlan-Hawl isnot in 
this instance required. The arguments of 
our doctors, on this subject, are twofold ;— 
First, the ordinance of the prophet, who 
directed that upon Rikaz there should be 
imposed a fifth ; and the’ term Rikaz applies 
to mines, as was already demonstrated ; —° 
SECONDLY, the mine, as being discovered in« 
tithe or tribute lands, must at one period have 
been the property of the in@dels, and after- 
wards have fallen into possession of the Mus- 
sulmans by conquest, wherefore the whole 
falls under the deseription of Ghineemat, or 
plunder; and one-fifth is due upon plunder : 
—contrary to the case of game, the property 
in which cannot be traced to any antecedent 
proprietor. 
_ Ossection.—If the mine be thus resolved 
into plunder, it should follow that, as such, 
the product of it is the common property of 
all the warriors. 

Repty.—The property of the warriors is 


* This is a common practice in all parts of 
Asia. Treasures are hidden in the ground 
on the commencement of a war, or other 
troubles; and it frequently happens that, the 
depositors perishing, the treasure remains 
concealed, perhaps, for many years, till it be 
discovered by accident, and at a time when 
ee in ara ee " 

' Literally, a ; Is elsewhere trans- 
lated double tithe. 
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tablished in the mine constructively, in 
rtue of the establishment of their property 
. the surface of the territory: but the dis- 
vgrer of the mine is the actual acquirer of 
; wherefore the property of the warriors is 
tablished in one-fifth, their right being only 
mstructive ; and that of the discoverer is 
tablished in the remaining four-fifths, as 
3 right is actual ; whence it is that those 
ur-tifths are reseryed to him. 
Case of a mine within a house.—I¥F a person 
recover amine within the precincts of his 
m habitation, nothing is due upon it, ac- 
wading to Haneefa. The two disciples hold 
at a fifth is due upon that also, in con- 
‘mity to the traditionary ordinance already 
oted,e because that applies equally to the 
resentcase. Haneefa argues upon this, that 
mine is a constituent part of the land in 
ich it lies, as being supposed to have been 
‘iginally created with it, and nothing being 
e upon the ground generally, it follows 
at nothing is due upon any particular por- 
yn of it (such as the mine, for instance), 
2cause a part does not differ frgqn the whole : 
mtrary to the case of a Kanz, which is no 
nstitutent part of the soil, as not seve 
‘en originally created with it, but deposite 
were by some person. 
-Or in lands which are private property .— 
* the said mine be discovered, not actually 
‘the house of the finder, but in lands, sub- 
“it either to the tribute or tithe, which are 
ls own especial and exclusive property, if 
, case there are two opinions recorded o 
aneefa’s doctrine ; one, that no Zakat what- 
"er is due, any more than if the mine had 
‘en discovered within the house of the 
nder; another, that a fifth is due upon it: 
e former of these opinions is mentioned in 
e Mabsoot, and the latter in the Jama Sag- 
ser : and the principle upon which the latter 
yinlon proceeds is, that hetween a house and 
nds tlfere is a manifest distinction, because 
1e ground on which a house stands is not 
pposed to be*any way productive of the 
uits of the earth (whence it is that no tax 
, any king is levied upon it, insomuch that, 
a date-tree were by accident to grow within 
dwelling, and to produce fruit, yet nothing 
due upon the fruit), whereas lands, on the 
matrary, as being productive, are not thus 
sempted from tithe and tribute, and con- 
_,uently a fifth is due upon all mines which 
‘e found in them. 
And of buried treasures.—IF a person find 
.Kanz, or deposit, of buried treasure, a 
‘th is due upon it, according to the opinions 
“all the doctors, in conformity to the tradi- 
mary ordinance already quoted, the expres- 
‘m there used [Rikaz] applying to Kanz. 
_is to be observed, however, that if the 
asure in question be coin, bearing the 1m- 
‘ession of Mussulman money (such as the 
rords of the Creed*), the Kanz stands as 





Meaning the Kulma, or Mussulman Con- 
ssion of faith, ‘‘ There is no God, but one 
‘od, and Mohammed is the prophet of God.” 
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a Lookta, or trove-property, the laws con- 
cerning which are explained elsewhere :— 
yet, if it bear the impression of infidel coin- 
age (such as the image of a saint or idol), 
a fifth is due upon it in all cases,—that is 
to say, whether a person may have found 
the same in his own grounds, or in those 
of another, or in common lands which are 
not the property of any person; and the 
fifth is thus due upon the authority of the 
traditionary ordinance to which we have just 
referred.—It is here proper to remark, that 
if the treasure be found in common land, 
four-fifths of it appertain to the finder, as 
payne recovered it, because the other war- 
riors had no information concerning it, and 
of course no share in the discovery; and con- 
secu ntly he has an exclusive right to it :— 
and the same rule obtains if it be found in 
appropriated land, whether such be his own 
property, or belonging to another (according 
to Aboo Yoosaf), because the claim is estab- 
lished in virtue of salvage, or recovery, an 

the treasure has been recovered by the finder. 
—Mohammed and Haneefa maintain, on the 
contrary, that the treasure is the property of 
him upon whom the Imam had bestowed the 
lands, originally, at the period of subjuga- 
tion, who is termed the Mokhuttut-le- 
hoo, or first grantee, upon the principle that 
whoever has the first exclusive property 
in a soil is the true proprietor of whatsoever 
may be contained in it, although he should 
not have obtained visible possession thereof, 
—the same as where a person catches a fish 
with a pearl in its maw, in which case he 
becomes the proprictor of the pearl, although 
he has not actually laid his hands upon it, 
nor knows of its being in the fish’s belly.* 
And it is further to be observed, that if the 
first grantee should have sold his lands, yet 
he does not forfeit his right to any Kanz, or 
buried treasure, which may be afterwards dis- 
covered there, as that does not form a part 
ofpthe soil, like mines, which, as being a con- 
stitutent portion of it, upon a transfer by 
sale become the property of the purchaser. 
And if the first grantee be unknown, in this 
case, according to the opinion of the learned, 
the four-fifths go to him who was the first 
known proprietor from the period of the 
establishment of the Mussulman faith, that 
is to say, him beyond whom no antecedent 
proprietor can be discovered. — And if the 
treasure should consist of coin, the impres- 
sion of which is so far effaced as to render it 
doubtful whether it be infidel or Mussulman 





“ This is a case of some curiosity, and 
affords an instance (among a multitude of 
oraers) of poigts of law adduced in elucida- 
tion of passages to which they do not appear 
tp have an aaa reference.—From the 
above it appears, that if ® man were to catch 
a fish with a jewel in its belly, and were %& 
sell the fish (not knowing what it contained), 
he would have a right togecover the jewel of 
the purchaser. .- ® 

i) 
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money, in this case (according to the Zahir- 
Rawayet) itis to be considered as of the former 
class: some, however, have observed that, 
in modern times, it is held as Mussulman 
coinage. 

Of mines or buried treasure found in a 
foreign country.—I¥ a Mussulman go under 

rotection into a foreign country’ and there 
find a Rikaz within the house of an infidel, 
whether it be a Madin or a Kanz, let him 
deliver the same up to the proprictor, 1n 
order that treachery and breach of faith may 
not be induced ; because whatsoever is 1n that 
country belongs of right to the people of it: 
but if i were to find the Rikaz in the open 
country or desert, it belongs to him, no per- 
son having any exclusive right in it so 
as to make his appropriation of it an act of 
treachery : and here the fifth would not be 
due; as treasure, thus found, docs not bear 
the construction of plunder, the person who 
finds it standing as a thief, and not as a 
warrior. 

Frecious stones not subject to impost.—No 
fifth is due upon turquovises, such as ere 
found in mountainous places; because a tur- 
quise is a stone; and the prophet has said, 
** Upon stones there shall be no Krams.” 

Quicksilver subject to impost of a_ fifth, 
but not pearls or amber.—Upon quicksilver 
there isduea fifth, according to Hancefa, inhis 
last opinion recorded upon this subject : con- 
trary to the opinion of Aboo Yoosaf. -Upon 
pearls and amber there is no tifth duc, ac- 
cording to Haneefa and Mohammed.—Aboo 
Yoosat maintains that upon those, as well 
as upon all gems procured from the sea, there 
is a fifth; because Omar used to levy a 
fifth upon amber.— Haneefa and Mohammed 
argue, that the depths of the sea do not 
come under the description of parts subju- 
gated by conquest ; and henee any thing 
niece! thence cannot be defined plunder, 
although it should consist of gold or silver ; 
and the case of Omur levying a fifth upon 
amber existed only where that article was 
east up by the sca upon the shores ; and 
here also they coincide that the fifth may be 
levied. 

Ir a person find, in common ground, a 
deposit of chattel property, such as vessels 
or cloths, the same is the propcrty of the 
finder ; and there is a fifth due upon it, be- 
cause this comes under the description of 
plunder, the same as gold or silver. 


CHAPTER VI. 
OF ZAKAT UPON THE FRUITS OF THE EARTH. 


e 

A tithe due upon the product of lands 
watered by natural means.@UPON every 
thing prodnoee from the ground there is due 
e® tenth, or tithe, which is termed Ashar ; 
whether the soil be watered by the annual 
overflow of great civers (such as the Oxus 
€nd Shyhoon), or by periédical rains; except- 
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ing the articles of wood, bamb,.> . . .'rass, 
which are not subject to tithe.— inis is accord- 
ing to Haneefa. The two disciples say that 
fithie is not due except upon such things as 
are permanently productive,” which are sub- 
ject thereto, provided the product amount to 
five Wusks, or sixty Saas; and they further 
hold that herbs are not subject totithe. From 
this it appears that the difterence of opinion 
between Haneefa and the-two disciples exists 
with respect to two points in particular ;— 
Frrst, the specification of the quantity as a 
condition ; SECONDLY, that of permanency in 
the subject. The argument of the two disci- 
ples, with respect to the former of these, is 
twofold :—First, the prophet has ordained 
that there should be no Zakat on Icss than 
five Wusks: SeconDLY, tithe being as alms, 
to render it obligatory it is requisite that 
some Nisab be ascertained and established, 
so us to confine the contribution to the rich.— 
The argument of Haneefa is that the pro- 
phet ordained that an AsuaR should be held 
due upon every thing produced from the 
ground, whirgh ordinance is gencral in its 
application, and without any specification of 
quantity ; and, with respect to the ordinance 
quoted by the two disciples, it is to be taken 
as applying solcly to articles of commerce ; 
that is to say, that “ there isa ZAKAT upon 
those articles, as MERCHANDISE, where the 
quantity amounts to five Wusks ;” because, 
in the time of the prophet, fruits were sold 
by the Wusk, and the value of a Wusk was 
estimated at forty Dirms, so that the value 
of tive Wusks was two hundred Dirms, the 
amount of a Nisab in estimated property :— 
and, with respect to thcir second argument, 
the obligation to tithe upon the fruits of the 
earth is connected with what it yields only, 
withont respect to the proprictor (whence 
itis that a tithe is due upon the product of 
Wokt-lands), how, therefore, should any re-" 
gard be had to the description of the pro-’ 
rietor as being rich? And hence also itis that 
awlan-Hawl is not requisite in the present 
ease, that, having becn established for the 
urpose of ascertaining increase; and the 
ruit of the earth does itself come under this 
description.—The argument of the two disci- 
ples, with respect to the second point is, that 
the prophet has ordained that, ‘‘ upon vege- 
tables (that is, herbs) no alms are due;”’ 
and by alms is here to be understood tithes ; 
as Zakat is not forbidden here, since it is due 
Poe the property amount to a Nisab.— 
n reply to these observations, the arguments 
of Haneefa are twofold ;—Frrst, the tradi- 
tion before quoted ;—and, with respect to the 
ordinance adduced by the two disciples, it is 
to be observed, that by the term Sadka 
{alms] there mentioned, is to be understood 
such alms as are taken by the collector, but 
not that contribution which falls under the 
denomination of Ashar; and in this Haneefa 
also agrees, that the collector is not to take 


Such as fruit-trees. 
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ithe from those articles ;—SEcoNDLY, articles 
of product are often cultivated which are 
rot of a permanent nature, such as melons 
ng@ cucumbers; and these are the increase 
tf the earth : and the cause of obligation to 
he payment of Zakat upon land is increase ; 
thence it is that the land is subject to tri- 
pute, and therefore tithe is also due: but, 
‘ith respect to the articles of wood, bam- 
‘ous, and grass, the ground is not tilled or 
repared yr the cultivation of them; nay, 
‘is usual to clear them NEE Lak if a 
verson were to till the ground with a view 
9 the culture of such articles, his land 
rould besubject to tithe. 

And an half tithe upon the product of 
ands watered by artificial means.—LANpD 
ratered by means of buckets, or machinery, or 
_atering-caniels, are ae to half tithe, *— 
ceording to Haneefa and the two disciples: 
—the latter, however, coincide in this, under 
he restriction, conditional, that the product 
e of a permanent nature, and that the 
uantity of product amount to five Wusks ; 
rhereas Haneefa does not spagify any such 
yndition.—The reason why such lands are 
rade subject to half tithe only is, that the 
xpense of tillage greatly exceeds that of 
ands watered by rains, or by the periodical 
verflow of great rivers. 

Rule respecting lands which partake of 
wth descriptions.—W1tTH respect to lands 
vatered a part of the year by rivers and a 

rt by labour, in regulating their propo?- 

‘on of impost, cae is to be had to the 
“eater portion of the year; that is to. say, 
. the land be such as is watered by rivers 
or the greater part of the year, the impost 
a tithe; but, if it be watered for the 
‘reater part of the year by labour, it 1s only 
alf tithe, or a twentieth. 

Anoo YoosaFr has said that, upon every 
rticle the amount of which is not estimated 
y Wusks (such as saffron and cotton), tithe 

due, provided, its value be equal to that of 
ve Wusksof an article of the lowest value 
> estimable (such as millet in the present 

"mes); bgcause articles, the quantity of 
hich the law does not hold to be estimable 
y Wusks, can have their Nisab ascertained 
aly by estimation of the value; as is the 
ase with articles of merchandize.—Moham- 
ed, on the other hand, alleges that tithe 

due upon those articles, provided their 
uantity amount to the number five of the 
ighest standard of ascertainment of quan- 

‘ty with respect to each; for instance, cot- 
n is weighed by Mans and Hamls, each 
aml containing three Mans; a Nisab of 
tton therefore consists of five Hamls: 
ffron, on the other hand, is weighed by 
arms, Astars, Rutls, and Mans; and the 
tter being the greatest of these, a Nisab of 
ffron, consequently, consists of five Mans 
eight.—The reason upon which Mohammed 
‘oceeds herein is, that the Wusk is con- 
dtuted the standard of estimation of Nisab 








To wit, a twentieth of the whole product. 
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prdained that dues should be 
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in grain, &c. only on account of its being 
the largest standard by which their quan- 
tities can be ascertained; and the same 
principle operates with respect to all other 
articles. 

A tithe due upon honey :—TITHE is due 
upon honey where it is ¢ollected in tithe- 
lands. Shafei maintains that nothing is due 
upon honey, because that is an animal pro- 
duction, the same as silk, which being tithe- 
free, honey is so likewise.—The arguments 
of our doctors are twofold: Frrst, the pro- 
phet ordained that honey should be subject 
to tithe; SEconDLY, bees collect their honey 
from blossoms and fruits, which articles 
being subject to tithe, it follows that honey, 
which is extracted from those, must be so 
likewise: contrary to the case of silk worms, 
because those feed upon leaves of trees, 
which are not subject to tithe. IJfaneefa 
holds tithe to be due upon honey, whether 
the quantity be great or small; ie not re- 
garding Nisab as essential in this article. — 
Aboo Yoosaf has reported it as an opinion 
of Hanecta, that the Nisab of honey is to 
be ascertained by estimate, according: to his 
general tenet upon the subject, of Zakat; 
and he further says, that nothing is due upon 
honey, unless the quantity amount to ten 
Kirbs (a Kirb being fifty Mans), because 
this was the rule by which the tribe of Syara 
paid tithe on their honey to the prophet. 
Again, it is related as an opinion of Aboo 
Yoosaf, that a Nisab of honey consists of 
five Mans. According to Mohammed the 
Nisab in honey is five Nirks (a Sirk con- 
taining thirty-six Rutls), because the Sirk 
is the largest standard of quantity in honey, 
as the Wusk is in grain. And the same of 
sugar-cane; that is to say, according to Mo- 
hammed, tithe is due upon sugar-cane where 
the quantity of sugar produced from it 
amounts to five Sirks. 

And upon wild honey and fruits :—Honety 
aad fruits, collected in the wilderness, are 
subjects of tithe. This is the ductrine of the 
Zahir-Rawayet.—it is related as an opinion 
of Aboo Yoosaf, that nothing whatever is 
due upon such articles, because the occasion 
of obligation to Zakat is the land being of a 
productive nature, which is not the casein 
this instanee.—The principle upon which the 
Zahir-Rawayet proceeds herein is, that all 
that is required to constitute land being pro- 
ductive, is the circumstance of its affording 
produce of any sort; and produce does ap- 
pear in the articles above mentioned. 

_ And upon all the product of tithe lands, 
indiscriminately :—TITHE is due upon all the 
produce of tithe-lands indiscriminately ; nor 
is any deduction to be made on account of 
the expense of men or cattle employed in 
tilling those Iands, because the prophet has 
ifferent in 
proportion to the differeace of expense, and 
also that lands watered by rain shall be sud- 
ect to tithe, and those watered by labour td 
alf-tithe ; wherefore the deduction of ex- 
pense is needless. g. 7” ° ° 
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And double tithe upon those lands when 
held b Tiglobees = eon tithe lands, pos- 
sessed bf persons of the Toa Ls tribe, a two- 
fold Ashar, or fifth, must be levied; and in 
this all the doctors agrce.—It is recorded, 
however, a8 an opinion of Mohammed, that 
upon tithe lands which may have been pur- 
chased by a Toglibec of a Mussulman, a 
single tithe only should be levied ; he hold- 
ing that the imposition upon lands does not 
suffer any alteration in consequence of a 
transition of the property. 

Cuses of transition of property in land 
subject to double tithe.—lr a Aimmee, or 1n- 
fidel subject, purchase land of a Toglibee, 
from which double tithe had used to be col- 
lected, the Zimmce must also pay double 
tithe upon it. In this all our doctors coin- 
cide, because it is lawful to require twice as 
much of a Zimmce as of a Mussulman,— 
whence it is that, if such an one were to 
come before the collector with merchandize, 
twice as much would be cxacted of him as 
of a Mussulman. And the same rule obtains 
(that is to say, the same proportion of ans 
continues to be imposed upon those lands) 
where a Mussulman purchases them of a 
Loglibee ; or where a Toglibec, being the 

roprietor, becomes a Mussulman. Haneeta 
hol s this opinion in all cases, whether the 
lands had originally belonged to a Toglibee, 
or the ‘Toglibee had purchased them of a 
Mussulman,—for in either case the rule of 
double impost continues, with respect to 
them, where they are purchased by a Mussul- 
man,—because ho holds double impost upon 
those lands to have been already irreversibly 
established,* and, consequently, that this 
incumbrunce on the end: devolves to the 
Mussulman purchaser along with the pro- 
perty, in the same manner as obtains in the 
case of a sale of tribute-lauds. Aboo Yoosaf 
maintains that, in the case here recited, a 
single tithe only is to be collected from the 
Mussulman proprietor; nor will the lands, 
whilst in his possession, be subject to any 
further impost, since the only principle upon 
which double tithe had been exacted of the 
Toglibee was the infidelity of the proprictor; 
and this, upon the devolving of the property 
toa Mussulman, isdone away. Aboo Yoosat, 
in the Kadooree, has further said that (ac- 
cording to the Rawayet-Sahech) the opinion 
of Mohammed is the same as that here re- 
cited. Our author, however, remarks that 
it is most certain that Mohammed coincides 
entirely with Haneefa in his general princi- 
ple, that the impost upon the land continues 
as before; but he [Mohammed] carries this 
still farther ; for, as where a Mussulman pur- 
chases lands, subject to double impost, of a 
Toglibee, the same continues ppon him, so, 
if a Toglibee were to purchase lands of a 
Mussulman, subject only to single impost, 

u 





@ 
* * By original compacts between the Mus- 


he will not have to pay any more than the: 
said single impost, since a change in the. 
property makes no alteration with respect to i 
those rules to which the lands are subject, 

Land devolving from a Mussulman to a 
Zimmee becomes subject to tribute.—I¥ a. 
Mussulman sell his lands toa Christian, who ° 
is a Zimmee and not a Toglibee, and the’ 
Christian aforesaid have seizin of those lands, , 
Haneefa holds that tribute is to be collected | 
from the same, the payment of tribute being {> 
a consequence of infidelity. According to 
Aboo Yoosaf, the double tithe collected there- 
from is to be expended upon the objects of 
the expenditure of tribute, which is a mode | 
of adjustment easier than that of thus ex- : 
changing tithe for tribute. Mohammed holds | 
that the lands remain subject to tithe as | 
before; and he moreover maintains that the 
tithe, collected from those lands, is to be ap- 
plied to the purposes of Zakat.—It is to he 
observed that, if « Mussulman were to take ° 
those lands of a Christian in right of Shafta,* | 
or if the property in them were to revert to | 
the seller, being a Mussulman, on account of 
the sale having been invalid, in cither case 
the lands remain subject to tithe, as before ; 
in the first instance, because the Mussulman, 
as Shafee,t must effect his purpose (of ob- 
taining the lands in right of Shaffa) by 
means of a contract of sale with the proprie- 
tor, wherefore the transaction here, in fact, 
amounts to his purchasing the lands; and, 
in the second instance, because, by the pro- 
perty in the land reverting to the Mussul- 
man proprietor, on account of an invalidity 
in the sale, the case remains the same as if 
no transfer by sale had ever been made; 
moreover the Mussulman’s right is in no re- 
spect affected by such invalidity, since it is 
proper that that transaction be altogether 
disregarded ; whence the case remains the 
same as if no sale had ever taken place; and 
for all these reasons the land will continue 
subject to tithe as before. 

Case of a Mussulman. — iy a Mussulman 
convert the ground of his habitation into a 
garden, the same having been fis original 
property (that is to say, he being the first 
oranten), he owes tithe upon it where he 
waters it with tithe-water, or tribute where 
he waters it with tribute-water, because this 
land is not, in its original description, either 
tithe-land or tribute-land, and in such ground 
the mode of watering is the standard of the 
expense of cultivation. 

Case of a Majoos. — A Masoost does not 
owe either tithe or tribute for his habitation, 
because Omar exempted dwellings from all 
impost. But, if the[Majoos were to convert 
the ground of his habitation into a garden, 


* Neighbourhood, ‘or conjunction of pro- 
perty, which gives a right of pre-emption. 

+ ‘The person in whom the right of pre- 
emption hese 
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he owes tribute upon the same, although he 
should water it with tithe-water, as he cannot 
lie under any obligation to pay tithe, because 
thas bears the sense of an oblation and act of 
piety, of which an infidel is held to be incap- 
able; he is appointed, therefore, to pay tri- 
bute, which is conformable to his situation, 
as being a sort of infliction. Our author re- 
marks that analogy (from the opinion of the 
two disciples), woudd suggest that the Majoos 
owes tithe where the land is cultivated with 
tithe-water; single tithe, according to Mo- 
hammed; and doable: according to Aboo 
Yoosaf:—the reasons for this have been re- 
lated before. 

Definition of tithe-water and of tribute- 
waty).--RAIN-WATER, and the water of wells 
and fountains, and of lakes which are not 
under the particular authority of any indivi- 
dual, is what is termed tithe-water ; and the 
water of the artificial canals and aqueducts, 
constructed by the kings of Ajim (such as 
the river of Yezdejird), is tribute-water. 

Tue river of Kharzim, called the Jyhoon 
[Oxus] is tithe-water, according to Moham- 
med; and so likewise is the Shyhoon, and 
also the Dijlet[ Tigris] and the Firat [uph- 
ratcs], because those rivers are not under the 
authority of any person whatever, noris an 
one entitled to an exclusive privilege matt 
respect to them, wherefore they are the same 
as the open sea. Aboo Yoosaf considers the 
waters of all those rivers as tribute-water, 
because bridges of boats are occasionally} 
thrown over them, which 1s an act of scizin, 
evincing that those who do so are the guar- 
dians of the stream ; and hence the water of 
those rivers must necessarily be deemed 
tribute-water. 

Impost upon land the property of Toylib 
women or tnfants.—THE lands of infants or 
-women of the Toglib tribe are subject to the 
same laws as those of the men of that tribe: 
‘that is to say, upon their tithe-lands is 1m- 

osed double tifhe, and upon their tribute- 
ands single tribute; because peace was made 
with them on the terms of double contribu- 
tion to purposes of charity, but not to the 
service of the state: moreover, the lands of 
Mussulman infants or women are subject to 
a single tithe, and therefore the same is to 
be levied twofold upon the lands of Toglib 
women anc children. 

Upon fountains of pitch or bitumen, or 
wells of sulphur, nothing is due where they 
are found in tithe-lands, because those pro- 
ductions do not come under the description of 
growing out of the earth [vegetables], but 
are rather the same as the water of fountains, 
which sprung out of its bosom, and are not 
subject to any impost. The proprietor of 
such places, however, is subject to tribute 
where they exiat in tribute-lands; but this 


is to be understood only provided the con- |, 


tiguous soil be capable of cultivation, because 
the imposition of tribute depends upon the 
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CHAPTER VII. 


NS ate 

OF THE DISBURSEMENT OF ZAKAT, AND OF 
THE PERSONS TO WHOSE USE IT IS TO BE 
AFPLIED. 


Persons to whose use Zakat ts to be applied, 
—THE objects of the disbursement of Zakat 
are of eight different descriptions: First, 
Fakevrs;--SECONDLY, eect ;*.. THIRDLY 
the Collector of Zakat, (provided he be not a 
Hashimeet); —FOURTHLY, Mokatihs, (upor 
whom Zakat is bestowed, in order to enable 
them, by fulfilling their contract of Kitabat, 
to procure their frecdom);—- irre uy, debigr 
not possessed of property amounting to - 
Nisab ;—Srx' : Oola fin the 
service of God t];—SrEVENTHLY, Ibnus Sa- 
beel, or travellers ;—and E1ianTuiy, Mowle- 
futal-kalToob.} And those eight descriptions 
are the original objects of the expendituro of 
Zakat, being particularly specified as such in 
the Koran ; and there are, therefore, no other 

roper or legal objects of its application. 
Vith respect to the last, however [Mowle- 
futal-kaloob], the law has ceased to operate, 
since the time of the prophet, because he 
used to bestow Zakat upon them as a bribe 
or gratuity to prevent them from molesting 
the Mussulmans, and also to secure their 
occasional assistance; but when God gave 
strength to the faith, and to its followers, 
and rendered the Mussulmans independant 
of such assistance, the occasion of bestowing 
this gratuity upon them no longer remained ° 
and all the doctors unite in this opinion. 

Definition of the terms Fakeer and Mis- 
keen.—By the term Fakeers is to be under- 
stood persons possessed of property, the whole 
of which, however, amounts to somewhat less 
than a Nisab. By Miskeens is understooc 
persons who have no property whatever. This 
comment upon the terms Fakeer and Miskeer 
is recorded frum Aboo Haneefa. Some, how- 
ever, hold the reverse description to be true. 

eAllowance to the collector.—Tux Imam is 
to allow the officer employed in the collectior 
of Zakat as much out of it as is in propor- 
tion to his labour: as much, therefore, 1s tc 
be allowed as may suffice for himself and hit 
assistants; and his allowance is not fixed tc 
aneighth. Shafei argues that Zakat, being 
appropriated to eight different objects, be- 


*Fakeer and Miskeen both apply to per- 
sons in want; the distinction between these 
two terms is fully explained in the definitior 
of them a little lower down. 

i . descendant from the tribe of the pro- 
phet. 
{The meaning of this phrase is more par- 
ticularly desgribed in another part of this 
chapter. 

§ The translator is not able to find any 
precise meaniug for this term in the lexicons. 
By Kullub is understood an Asil Arbee, 9 


proprietor of the land being akte to cultivite | original Arabian of the desert, and it is pro- 
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which one is the right of the co 
whole. ‘Our doctors argue that, as_Zakatis 
paid to the cullectur, not.as alms, but in the 
mafiner of x-rewidrd for service ee 
it follows that the proportion paid him must 
be whatever may suffice for that purpose ; 
and hence it is that the collector 1s entitled 
to pay himself out of the collections of Zakat, 
although he should be rich.* 

Definition of other terms.—By the phrase 
Feear-Rikab, mentioned in the Koran 
(where it treats of the objects of expenditure 
of Zakat), is to be understood Mokatibs: this 
definition is tuken from Seyid Ben Jeeroo. 
And by the term Gharumeen, in the same 
passage, are meant debtors : Shafei says that 
it means persons who have involved them- 
selves in composing the differences of others. 
By the phrase Fee Sabeel Oola, in the same 
passuge, is to be understood (according to 
Abvoo Yoosaf) a person who, by poverty of 
estate, is incapacitated and cut off from 
taking a part in the wars of the faith; that 
is, in the Jihad Farz. Mohammed, on the 
contrary, argues that the phrase here men- 
tioned applies to a person who, by poverty, 
is incapacitated from performing pilgrimage: 
the lutter description, however, 1s necessarily 
implied and understood in the former ; 
whence the phrase in question may be said 
to apply to both. It is to be observed that 
(according to our doctors) no portion of Zakat 
is to be paid to such warriors as arc in a state 
of affluence, none being objects of its appli- 
cation but those who are poor. 

by the term Ibnus Sabeel [travellers] is to 
be understood persons, in a strange place, 
having left their property at home, and who 
are consequently destitute of means of sup- 

ort. 

; Tne seven descriptions of persons here 
specified are the proper objects of the ap- 
plication of Zakat; and a proprietor (who 
chooses to disburse his Zakat himself, and 
not to pay it to the collector) is at liberty 
eicher to distribute it, in equal shares, among 
seven persons of those different descriptions, 
or to pay the whole to one of them.—This is 
the opinion of our doctors.—Shatci has said 
that a proprietor is not at liberty himself to 
disburse the Zakat upon his own property in 
any other way than bestowing a part upon 
three individuals of each several description. 
The arguments on both sides here turn on 
some peculiarities in the Arabic language. 
Our doctors take their opinion from Amroo 
Bin Abbas, 

Lakat not to be bestowed upon Zimmees. 
—It is not lawful to bestow Zakat upon a 
Zimmee, or infidel subject, begause the pro- 
phet directed Maaz, saying, “Take ZaxaT 
a eR SNE, CA RRS 
«* An objection and reply arc here omitted, 
as they turn solely upon points of verbal 


eriticism, and consequently do not admit of 
ean intelligible trahslation. 
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ivi i i l lots, of ) from'the rich Mussulmans, and bestow it upof® - 
cones tine ote ne ne lector, ho the poor Mussulmans.’’—But although infidel . 


is consequently entitled to an eighth of the | subjects are not entitled to share in Zakat, — 
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yet other alms may be bestowed upon tkem 
in the manner of Zadka, or almsgift.—Shafei 
says that they are prohibited from partaking 
of these also, as well as of Zakat: but our 
doctors ground their opinion on this point 
upon a precept of the prophet, who has or- 
dained that alms should be bestowed upon 
persons of every religion indiscriminately ; 
and our doctors also allege, that if it were 
not on account of the directions to Maaz, be- 
fore quoted, they should deem the bestowing 
of Zakat upon Zimmees to be legal. 

Cases which do not constitute a payment of 
Zakat.—IF a person employ the Zakat wpon 
his property in the erection of a mosque, or 
the burial of the dead, yet his Zakat is not 
considered as being thereby discharged, be- 
cause, in the payment of Zakat, it is estab- 
lished as a principle that it shall be made 
over to the person or persons entitled to it ; 
and such delivery does not appear in this 
Case. a 

lr Zakat be employed in discharging the 
debts of a defunct, this is not considered as a 
payment of Zakat, because delivery does not 
appear in this instance. 

¥ a person employ the Zakat upon his pro- 
perty in the pantie of a slave, for the pur- 


i 


pose of granting him his freedom, this is not | 


a discharge of Zakat. 
tains that this act amounts to a due discharge 
of Zakat ; because he alleges that the phrase 
Feear-Rikab, which occurs in the Koran, ap- 
plies to a slave thus bought and eee ; 
but our doctors argue that the emancipation 
of a slave amounts simply to a dereliction of 
property, and doves not in any respect bear 
the construction of delivery or transfer of 
possession. 


: e 
Persons who are not the proper objects of 


its application.—It is not lawtul to bestow 
any part of Zakat upon the rich, the prophet 
having declared that ‘‘alms are not lawful 
to the wealthy.”—Shafei extends the use of 
Zakat to warriors, although they should be 
rich; but the precept here quoted is in proof 
against him. 

ir is not lawful for an owner of property to 
pay the Zakat upon it to his father, grand- 
father, or great-grandfather; nor to his 
son, grandson, or great-grandson; because 
the use of property between him and those 
persons 1s conjunct,—that is to say, each of 
those relatives is entitled to the use of the 
other’s property ; and hence transfer of pro- 
perty, in its full sense, does not exist in these 
cases. , 

It is not lawful for a proprietor to pay the 
Zakat upon his property to his wife, pease 
the use of property is common between the 
husband and wife, according to general cus- 
tom ; nor is it lawful for a wife to pay the 
Zakat upon her property to her husband 
peo | tc Haneefa), for the same reason. 

he two disciples have said that it is lawful 
to give Zakat to the husband, because the 


Imam Malik main- | 
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wife of Abd’-Oola-bin-Masaood asked the pro- 

het whether she should give Sadka to her 

ugband ?—to which he replied,—‘* You have 
here two duties, one, that of Sapxka, the 
other, that of RELATIONSHIP.”’—But to this 
our doctors reply, from Haneefa, that by the 
term Sadka, mentioned in this tradition, 
is to be understood the Sadka Nifl, or volun- 
tary alms. * 

Ir is not lawful for a proprietor to bestow 
the Zakat®f his property upon his own Mo- 
katib, or Arm: Walid, or Modabbir, because 
in none of these cases is there a transfer of 
property, since that which falls to a slave 
becomes the property of his master ;—and a 
magter gias, in like manner, a superior right 
in the property of his Mokatib, whence the 
master’s transfer of property to him cannot 
be established. 

"Ir is not lawful for a proprictor to bestow 

the Zakat of his property upon his slave, 
whom he may have partially emancipated, 
(according to Hancefa) because such a slave 
is held by him tostand asa Moatib : but the 
two disciples maintain that the bestowing of 
Zakat upon such a slave is legal, because 
they hold this slave to be a debtor to his 
master.t 

Ir is not lawful to bestow Zakat upon the 
slave of a rich man, because, if it be made 
over to the slave, it becomes the property of 
his master, and the master being rich, the 
delivery of Zakat to him is illegal. And, if 
like manner, it is illegal to bestow Zakat 
upon the child of a rich person, being an in- 
fant, since the child is supposed to be rich in 
the property of the father: contrary to the 
case of the child of a rich person, being an 
adult, who is poor, he not being accounted 
rich in the property of his father, although 
his subsistenee be a debt upon jus parents: 

‘and also contrary to the case of the wife of a 
‘rich pefson, because she, if she be pocr, is 
not accounted rich in the property of the 
husband, or in Proportion to, or on account 
of, the subsistence she enjoys from him. 

It is not lawful to bestow any part of 
Zakat upon’persons of the tribe of Hashim: 
the prophet having said, “ O, descendants of 
Hashim! of a truth Gop hath rendered un- 
lawful to you the GHousata [water dirted by 
ablution of men, and also their Cuirx [tifth, ] 
and in lieu thereof he hath ordained to you 
a fifth of the fifth of all plunder:” and by 
the term Ghoosala is hcre to be understood 
the Zakat upon property, which is not lawful 
to Hashimees: contrary to Sadka Nifl: and 
by the term Chirk is to be understood the 
same. By the tribe of Hashim are here to 
be understoud the families of Alee, and 





* In opposiuon to Zakat, which comes un- 
der the description of Sadka Farz, or obliga- 
tory alms; and consequently what is quoted 
above by the twu disciples doeg not in any 
respect apply to the present case. 

+ That is for the remainder of his bondage. 
For w full explanation of this, see Ittak. ° 
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Abbas, and Jafir, and Akleel, and Haris- 
Ibnal-Mootlib; all these deriving their de- 
scent from Hashim the son of Minaf. But 
by the name Hashim, in the words of the 
prophet before quoted, is to be particularly 
understood Hashim the great-grandfather 
of the prophet, who also gives a name tu a 
tribe.* 

Zakat is discharged by the erroneous oppli- 
cation of wt to an improper person.—IE 
a person were to bestow Zakat Pe another, 
erroneously supposing him to be a_ proper 
object of its application, and should _after- 
wards discover him to be rich, or a Hashimee, 
or an infidel,—or, if he should give Zakat to 
a person in the dark, and afterwards discover 
that person to be his father, or his son,—in 
these cases Zakat is considered to be fully 
discharged, and no longer to remain due.— 
This is according to Haneefa and Moham- 
med.—Aboo Yoosaf has said that, in the 
cases here recited, Zakat is still held to re- 
main due, because it was in the power of 
that person to inquire into, and discover the 

afticulars concerning him upon whom he 

estowed Zakat, previous to making it over 
to him; and such being the case, where he is 
guilty of an evident neglect, his act is null, 
and consequently the Zakat is still a debt 
upon him; the same as where there are seve- 
ral vessels of water, some clean and others 
unclean,—or several garments, some pure 
and others defiled,—in which case, if a per- 
son, alter due deliberation, select one of the 
pots of water, and perform his ablution with 
it, or put on one of the garments, and say 
his prayers, and he should afterwards appear 
to have committed an error, a repetition of 
the prayer or ablution is held to be incum- 
bent upon him.--Hanccfla and Mohammed 
‘upport their opinion, in this case, upon a 
decision recorded of the prophet in a similar 
instance ; and they moreover argue, that a 
knowledge of the situation and circum- 
stances of men is only to be formed from con- 
jeeture, and eannot be easily obtaimed to a 
degree of decisive certainty, wherefore the 
matter is to be taken according to the donor's 
conception of it; the same as in a case ot 
prayer, where if a man, intending to turn 
his face towards the Saba, were to look in 
another direction, and pray, and his mistake 
afterwards appear, a repetition of the prayer 
is not incumbent upon him. It is recorded 
as an opinion of Haneefa, that Zakat is to 
be held discharged if thus bestowed, by mis- 
take, upon a rich person, but not if bestowed, 
upon a Hashimee, a parent, or a child; but 
the Zahir Rawayet accords with what was 
before advanced.—What is here mentioned 
cat upon_a supposition that the Zakat, 
1as been best#ved atter due deliberation, in 
Gee wee 3 the donor conceiving that 

e recelver Js'a proper okject of its applica-. 
se 

* What follows of this passage relatis 


merely to the Arabign tifbes, and is there~, 
forg quite useless. 
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tion: but if he should not have deliberated, 
or if, after deliberation, a doubt still remain, 
the Zakat is not discharged, unless it after- 
wards appear that the receiver was a proper 
object of its application. 

Unless that person be the slave or Mokatib 
of the donor.—IF a person bestow 4akat 
upon another, and afterwards discover that 
this other is his own slave or Mokatib, this 
is not held to be a discharge of his Zakat, 
because, in this case, there is no transfer of 
property (accordiug to what has been already 
remarked), and the discharge of Zakat rests 
upon a complete transfer of it, as was for- 
merly explained. 

Jr is not thought proper to bestow Zakat 
upon 2 person possessed of a complete Nisab 
in any property whatever, such an one being 
considered as coming under the description 
of Ghannece [rich], because this is the law 
term for any one possessed of a Nisab ; but 
the condition on which any person is 
accounted a Ghannec is, that the Nisab 
which constitutes his property be exclusive 
of all demands or incumbrances (such ‘as 
debts, and so forth); and on this precise 
quantity of absolute property no Zakat is 
legally due from the proprictor, the incrcase 
thereof (understood in the lapse of Hawlan- 
}' wl) being a condition of the obligation to 
ZLakat. 

Other persons upon whom Zakat may be 
lawfully bestowed.—Ir is lawtul to bestow 
Zakat upon a person possessed of less than a 
Nisab, although he be sound in body and 
capable of labour, because such an one 
comes under the description of a Takcer, 
who is one of the specitied objects of its 
application, and also, because actual neces- 
sity in the situation or circumstances of the 
object is difficult to be ascertained, and 


therefore the rule is restricted to that | 


description which affords argument of such 
necessity ; and a deficiency in_ woridly 
property, to the amount of a Nisab, attords 
such argument of necessity with respect to 
the proprictor. 

IF a person were to bestow to the amount 
of two hundred Dirms, or upwards, of the 
Zakat of his property, upon one individual, 
such a procedure is abominable, but yet is 
legal.—Zitter has said that this is illegal ; 
because in the act of bestowing that quantity 
of Zakat, the person who receives it becomes 
a Ghannee,* which would induce the idea 
of Zakat being bestowed upon a Ghannee ; 
but to this our doctors reply, that the 
opulence of the person in question is an 
effect of the gift of Zakat to him, and there- 
fore he does not come within the description 
of a Ghannee until after it has been bestowed, 
—yet, where discharge of ZAnkat tends to 
bring any one within the description % 
Ghannee, it is abominable, “the same a 
Brayer when performed near any filth. 





* Literally, a rién pekyon, in opposition to 


‘Faker, & poor person, : 
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Asoo HANEEFA has said, “ I regard it as 
most laudable to bestow upon a FAKEER, 
ZaxkAT to such an amount as may preclyde 
ae from the necessity of begging for that 

ay. 
Lakat of one city not transferable to 
another except in certain cases.—THE transfer 
of Zakat from one city to another is abomin- 
able, it being rather ey ecneevle that the 
Zakat of every city be bestowed upon the 
claimants of that city; and also, fecause in 
this a regard is had to the rights of Jowar 
(neighbourhood] :—and hence it is abomin- 
able in men to transfer the Zakat upon their 
property from their own city to another, 
except either for the use of their relatigns, 
or for the purpose of assisting those who 
may be in greater necessity than the inhabi- 
tants of their own city ; because in the one 
case exists the peculiar duty of consangui- 
nity, and in the other the application of 
rehef where it is most required. — But 
although the transfer of Zakat from one 
city to another, excepting for the purposes 
here mentioned, be accounted abominable, 
yct it amounts to a valid discharge of Zakat, 
because the term Fakeer, mentioned in the 
sacred writings as one of the proper objects 
of the application of Zakat, is not local, but 
general. 


CHAPTER VIIL 
OF SADKA-FITTIR, 


Definition of the term.—By Sadka-fitter is 
understood the alms bestowed upon the poor 
2 the Yd-al Fittir, or festival of breaking 

sent. 

Obligation 'of Sadka-fittir.—Sadka-fitter 
is incumbent upon all free Mussalmans 
possessed of property to the amount of a 
Nisab clear of incumbrance.” The obligation 
to Sadka-tittir is fStinded on a precept of the 
prophet, who, in a discourse” upon the 
festival of breaking Lent, said, * Let every 

erson, Whether INFANT or ADULT bestow 
upon the poor] half a Saa of wheat, or 
one SAA of millet or of barley.” This 
saying is recorded by Salba-Adwee, buat 
being of the class of Hidees Ahad,” it 
establishes only a moral but not a religious 
obligation. ; 

Conditions of the obligation.—F¥ REEDOM 18 
made a condition, in order that the assign- 
ment [of the Sadka] may be complete: and 
Islam, or profession of the faith, is also 
made a condition, in order that this dona- 
tion may bear the construction of an oblation 
and act of picty, of which infidels are held 
incapable: and the possession of a Nisab is 


* The singular traditions ;—that is, those 
which are not included among the approved 
traditions, and therefore are not supposed to 
be possessed of the same authority. 


Boox I.—Caap. VIII.) 


“,lso made a condition, the prophet having 
declared, ‘‘ Alms are not expected to be 
bestowed but from the ability of the RICH. 
Sh@fei has said that the Sadka-fittr 1s 
incumbent upon every person who possesses 
property to the amount or value of one 

ay'’s subsistence for himself and_ family ; 
but the above precept of the prophet 1s 1n 
proof against him.—It is to be observed that 
wealth is determined at the rate of a Nisab, 
because that is the standard by which the 
law measures it ; but this, with the reserve 
of its being exclusive of all incumbrances, 
as whatever may be so occupied is accounted 

non-existent ; but increase in it 1s not a 
condition.—There are three things connected 
with tlfe possession of a Nisab, such as here 
described ; Frrst, prohibition against the 
acceptance of alms; SrconpLiy, obligation 
to perform sacrifice; and THinpty, obliga- 

tion to bestow Sadka-fittir. 

Persons upon whom, or in whose behalf, at 
is incumbent.—TueE Sadka-fittir 1s incum- 
bent upon every individual respectively, Ebn 
Amir having recorded that tle prophet has 
constituted Sadka-fittir an absolute injunc- 
tion [Farz] upon all mankind, and both sexes, 
indiscriminatcly. 

Ir isincumbent upon a man to discharge 
the Sadka-fittir in behalf of his children, 
being infants, because he is their guardian, 
and their provision is a debt upon him; 

_wheretore th r dut 

-of Sadka must also rest upon him, this being 
considered asa part of their provision. And, 
in the same manner, a man must discharge 
the Sadka-fittir in behalf of his male and 
female slaves, he being their guardian, and 
their subsistence depending upon him. What 
is here advanced procecds eutircly upon a 
supposition that the slaves are not held by 

«the proprietor merely in the way of traflick ; 
«and also that his clildren are not possessed 

of any independent property; for, if the 
children be possessed of property, their Sad- 
ka-fittir is to be discharged out of that, ac- 
cording to the two Shcicks. Mohammed 
contradict# their opinion in this instance. 
The argument of the two Sheicks is that 
the lawgiver has considered Sadka-fittir the 

. same as Nifka,* and therefore it is to be held 

assuch. ~ 

Persons upon whom, or in whose behalf, it 
is not incumbent.—LTur Sadka-tittir 1s not 
incumbent upon a man in behalf of bis wife, 
because his power of guardianship and pro- 
vision, with respect to her, is incomplete, 
since a husband 1s not guardian over his wife 
any farther than respects the rights of mar- 
riage, nor does the provision for her rest 
upon him any further than with respect to 
food, clothing, and lodging, which are termed 
Rawatib [necessaries], any thing beyond 
which he is not accountable for.—And, in 
the same manner, it is not incumbent upon 


N 


* The subsistence due to a wife, parent, 
child, and other relations. 
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a man to disburse the Sadka-fittir for his 
children, being adults, although these form 
a part of his family, because he is not in- 
vested with any authority of guardianship 
over them.—But yet if a man were to dis- 
burse the Sadka-fittir on behalf of his wife, 
or adult children, without their desire, it is 
lawful, on a principle of benevolence, their 
consent being by custom understood. 

Ir is not incumbent upon men to pay the 
Sadka-fittir for their Mokat g; neither is it 
incumbent on a Mokafib to pay 1t on his own 
account, such an one coming under the de- 
scription of a Fakeer. 

xceeption.—IT ape a ae to 
pay Sadka-fittir on behalf of their Modabbirs 
and Am-Walids, as being invested with 
complete authority over them. 

ot incumbent on behalf of slaves kept as 
articles of traffick.—lr is not incumbent 
upon men to pay Sadka-tittir on behalf of 
their male and female slaves designed for 
sale as merchandize. Shafei alleges that the 
Sadka-fittir is obligatory upon such slaves, 
and that the proprietor is to pay it for 
them; and that the Zakat upon hem is due 
from the proprietor. In short, Shafei holds 
that Sadka-fittir is due from the slave, and 
Zakat from their proprietor, on two distinct 
and separate accounts; and consequently, 
that this does not induce the idea of a repe- 
tition of Sadka upon one and the same pro- 
erty: but with our doctors the obligation 
to Sadka-fittir, on behalf of slaves, is held 
to rest upon their owner, the same as Zakat ; 
and consequently, if the payment of the 
former were incumbent, it would admit the 
idea of two Sadkas upon one property within 
the year, which 1s illegal. 

Nor on behalf of a partnership slave.— 
No Sadka-tittir is incumbent upon any of 
the proprietors on account of a partnership 
slave, because none of them, individually, is 
invested with complete authority over him, 
mer obliged to furnish his entire provision. 
And, in the same manner, no Sadka-tittir is 
incumbent upon any of the proprictors, on 
account of two or more partnership slaves, 
according to Haneefa.—The two disciples 
have suid that, in this case, Sadka-fittir is 
incumbent upon the proprictors; but in such 
a degree only, with respect to their shares, 
as may amount to a complete slave or slaves, 
and not to any fractional part or portion of 
them: for instance, if there were five slaves 
held in pat aeren by two men, each part- 
ner would have to pay Sadka-fittir for two 
slaves, and not for two and a half.—Some, 
however, have said that the two disciples 
agree with Hancefa in their doctrine upon 
this point, because the share of each partner, 
individuallyscannot be collected into any 
particular slave or slaves, until a partition 

per nery stock, and con- 
sequently none of themappertains to either 
partner in particular. %, 

Incumbent on behalf of infidel slaves.— 
Ir is incumbent upen Mgssulmans to pay the 
Sadka-fittir for their infidel slaves, on tho 
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authority of the tradition of Salba-Adwee, 
already quoted, because there the term slaves 
is used generally, and is not restrictively 
applied to Mussulman slaves: moreover, In 
the traditions of Abbas, it appears that the 

rophet said ‘Render Sapka-FIT118 on be- 
alt of every freeman, and also of every 
slave, be that slave a CarisTIAN, a JEW, 
or a Pagan:” and further, if is 1ncum- 
bent, because the occasion of the obligation 
is here established, and the proprietor [of 
the slave] is capable of taking upon him the 
responsibility for such obligation. Shafei 
maintains that, in this instance, no Sadka- 
fittir is due, because the obligation to Sadka- 
fittir rests upon a slave himself, and not 
upon his owner; and the former (in the case 
here supposed) is incapable of such obliga- 
tion, as being an intidel, 

But not on behalf of a slave the property 
of an infidel.—1¥ the slave be a Mussulman, 
nnd his master an infidel], in this cause no 
Sadka-fittir whatever is due for such slave, 
according to all the docturs; according to 
our doctors, evidently, because they hold the 
obligation of Sadka-fittir, with respect to 
the slave, to rest upon the master, and here 
the master is an infidel; and, according to 
Shafei, because he holds the obligation to 
“est upon the slave himself, to be discharged 
by his master; and the master, in the pre- 
sent case, is Incapable of dischargipg it, as 
being an infidel. 

Case of ua slave sold with a reserve of op- 
tion.—IF a slave be sold with a reserve of 
option to one of the parties, the seller or the 
purchaser, determinable on the ensuing fes- 
tival of Fittir, in this case the Sadka-tittir, 
on behalf of that slave, is Incumbent upon 
the party to whom he may ultimately belong. 
—Ziffer alleges that the discharge of the 
Sadka-tittir rests with the party im whose 
behalf reserve of option was made a con- 
ditiun, because the authority over that slave 
isin fact vested in him. Shafei maintairfs 
that it rests with him who has posscssiun in 
the interim, whom he holds to be the pur- 
chaser, on this ground, that the furnishing 
Sadka-tittir is one of the rules of possession, 
the same as furnishing subsistence.—Our 
doctors argue that the pussession of the 
slave, in the present case, is a matter which 
remains in suspense, since, if he to whom 
the option was reserved chvose to dissolve the 
sale, the property in the slave reverts to the 
seller; but, on the other hand, if he contirm 
the sale, and render it valid, the slave be- 
comes the property of the purchaser from 
the period of the original envagement; and 
the possession thus remaining in suspense, 
that which depends upon such possession 
must remain suspended also: c€ntrary to the 
case of Nitka, which is requisite from day 
to day, to supply the wants offnature, and’ 
1g cousequently incapable of such suspen 
sion. And if this slave be an article of 
traffick, the same difference of opinion holds 
with respect to the Gakat upon hin. 
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Section.— Of the measure of Sadka-fittir, 
and of the Time of tts Obligation and tts 
Discharge. 


Proportion of Sadka-fittir, and the articles 
in which it may be discharged.—T ue measure 
of a Sadka-fittir in wheat, or flour, or bran, 
or in dried fruits, is an half Saa; and in 
dates or barley it is one Saa. The two dis- 
ciples say that dried fruits are the same as 
barley in this respect ; and there is also one 
tradition of the opinion of Handefa to the 
same effect.—The former is the doctrine re- 
corded in the Jama Sagheer. Shafei says 
that the measure of a Sadka-fittir, in all aa 
articles here specitied, is one Saa; because 
Abvo Scyid Kadooree remarks that this was 
the customary Sadka-fittir in all articles in 
the time of the prophet.—Our doctors sup- 
port what was before advanced on the 
authority of the tradition of Salba Adwee, 
already repeatedly quoted ; and the doctrine 
of the whole of the companions (such as the 
Kholfa Rashidine * and others), is consonant 
to that of our doctors: the tradition, also, 
of Aboo Seyid, cited by Shafei, implies no 
more than that, in the time of the prophet, 
people were accustomed to give something 
over what was obligatory. —The two disciples 
allege (in support of their opinion, that 
dried fruits are the same as barley) that 
Khurma [dried dates] is one species of dried 
fruits ; and they being considered the same 
a& barley, it follows that all dried fruits, as 
being of one general description, should be 
subject to the same rule. The argument of 
Haneefa is, that dried fruits and barley are 
of a correspondent nature, because as the 
ae eat the flour of wheat with its bran, so 

o they dried fruit with its core or stone: 
contrary to dates, which are the same as 
barley, In as much as the stones of the one 
and the bran of the other are thrown away. 
—Burley-meal is the same as barley ;°but it 
is best that, in discharging the Sadka-fittir 
in the flour or bran of either barley or wheat, 
attention be paid to the value ; that is to say, 
if, for instanee, the value of half a Saa of 
flour be equal to that of the same quantity 
of wheat, it will suffice to give half a Saa of 
flour, but otherwise not; and the same with 
respect to barley-meal.—This is not noticed 
in the Jama Sugheer, because the value of 
meal or flour does not commonly fall short 
of that of the grain, but rather generally 
exceeds it. 

In discharging the Sadka-fittir with bread 
regard is to be had to the value only; this is 
approved doctrine. 

Tne half Saa now mentioned is to be ascer- 
tained by weight, according to Haneefa; 
but the two disciples hold that it is to be 
ascertained by measure. 

In discharging the Sadka-fittir, flour is 
preferable to wheat, and money is preferable 
to flour, according to what 1s recorded from 
Aboo Yoosaf¢ because money satisfies the 





* The immediate successors of the prophet. 
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wants most amply, and flour most readily : 
contrary to wheat, which, after it is be- 
stowed, requires to be made flour before it is 
fit fdr use.—It is recorded, as an opinion of 
Aboo Bikr Ayamush, that wheat is prefer- 
able either to flour or money, because this 1s 
universally admitted to bé a proper article 
in which to discharge the Sadka-tittir, 
whereas concerning money and flour there 
are various opinions® 

THE Saafaccording to Aboo Haneefa and 
Mohammed, consists of eight Ratls * of the 
Ratls of Irak.—Aboo Yoosaf has said that it 
is only five Ratls and one third; and this 
is also the doctrine of Shafei; the prophet 
having gaid ‘‘ Our Saa is smaller than that 
of ofhers.”—The argument of the Tirratinet, 
in this case, is, that it is recorded by the 
prophet, that he performed the Woozo by 
the Mid (which is two Ratls), and the Ghosl 
by the Saa (which is eight Ratls) ; and the 
Saa of Omar was the same: morcover, this 
Saa is small compared with that of Hashi- 
mee, which was the Saa in common. use, 
wherefore it is lawful to regard that men- 
tioned in the tradition above quoted as the 
standard in Sadka-fittir. 

Time of the commencement of the obliga- 
tion. —THE obligation to the performance of 
the Sadka-fittir commences with the dawn of 
the morning of the festival of Fittir; that 
is tou say, the arrival of that specified period 
is a condition of its obligation. Shafei 
alleges that the obligation commences with 
the sunset of the last day of Ramzan :—and 
the result of this difference of opinion 1s, 


that if (for instance) an infidel were to be | 


converted, and to become a Mussulman,—or, 
if a child were to be born,—on the eve of the 
festival of Fittir, theSadka-fittir would be due 
on account of tne convert or the child, aecord- 
ing tu our doctors; but, according to Shafei, it 
would mot be due: and, on the other hand, 
if a man’s child, or male or female slave, 
were to die on @he last night of Ramzan, 
Sadka-fittir is incumbent upon him on their 
account, according to Shafer; but 1t would 
not be sv, “iceording to our doetors.—The 
argument of Shafci, in this case, is that the 
Sadka-fittir is essentially connected with, 
and bears relation to Fittir [the act of break- 
ing of fast], as the connection of the terms 
evinces; and the sunset of the last day of 
Ramzan is the time of ]ittir, because the 
fast may be then broken. — To this our 
doctors reply, by admitting that the Sadka- 
tittiris certainly connected with the act of 
fittir, but the Fittir has reference to the 
day, and not to the night, whence it is that 
this period is expressed by the words Yawm- 
al-fittir (day of breaking fast], and not by 
the words Lail-al-fittir [might of breaking 
fast]; and hence it foilows that the obliga- 





* A Ratl is about fourteen ouqves. 

+ Literally, the two extremes, as being the 
oldest and youngest of the three orthodox 
ductors; uamely, Haneefa and Mohammeds 
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tion to the performance of Sadka-fittir is 
connected with the morning of the festival 
of Fittir, and not with the eve thereof. 

It is most laudable that men discharge their 
Sadka-fittir on the day of the festival of 
Fittir, before they proceed to the mosque to 
perform the prayers of that festival, because 
the prophet did thus: and also, because the 
precept regarding Sadka-tittir was issued 
with a view that this donation might relieve 
the wants of the poor, and thereby enuble 
them to enjoy the festival, and to unite in 
the duties of it with a cheerful mind; and 
the design is best answered by the donation 
being made before prayer. 

Ir the Sadka-tittir be discharged previous 
to the day of the festival of Fittir, it 18 
lawful; because the discharge of an obliga- 
tion, at any time after the establishment of 
the cause of the obligation, is legal, in the 
saine manner as that of Zakat previous to 
the lapse of Hawlan-Iawl. 

IF a person were not to discharge the 
Sadka-tittir within the day of the festival 
of tittir, yet the obligation still continues, 
and itis proper that it be made good after- 
wards, because the obligation of it 18 imposed 
with a view to the relief of the poor, which 
object. still remains: contrary to sacrifice, 
the obligation to which, if it be negleeted on 
the Yawm-al Nihr [the day of sacrifice, being 
the tenth of the month Zee-al Hidjee], drops 
altogether ;--this being merely an act of 
piety, in which the wants or rights of others 
are nv way concerned. 


Book II. 
“ OF NIKKAH, OR MARRIAGE, 


Dejinition of the term —Nikwan, mis 
eeaaeetananie ee oene was (A eaten 3 ‘ 
primitive sense, mcans carnal conjunction, 
Some have said that it signifies conjunction 
generally. In the language of the law it 
imphes a particular contract used for the 
purpose of legahzing generation. 
“Chap. I.—Introductory. 
y Chap. I].—Of Guardianship and Equa- 
lity. 
Chap. JII.—Of the Mihr, or Dower. 
Chap. TV. -Of the Marriage of Slaves. 
Chap, V.--Ot the Marriage of Intidels. 
Chap. VI.-- Of Kissm, or Partition. 
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forms unde? which marriage may be con: 
tracted,—MakniaGE Is contracted,—that, is. 
® say, is effeore and tegajly configmed,—by 
méans of declaration and conseus,rboth eX; 
pressed in the preterite, because although the? 
use of the preterite-be to relate that which is 
past, yet it has been ’ado fed, in the law, in 
a creative sense, to “Anpwer the necessity of 
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the case.*—Declaration, in the law, signifies 


“parties, and_consent - 
which proceeds from the_other in re= 
ply to the declaration. ~ ~~ 
ARRIAGE may also be contracted by the 
parties expressing themselves, one in the 
Imperative, and the other in the preterite ; 
as if a man were to say to another “ Contract 
your daughter in marriage to me,’ —and e 
were to reply ‘‘I have contracted” [my 
daughter to you]—because his words ‘* Con- 
tract your daughter to me’ are expressive 
of a commission of agency, empowering to 
contract in marriage ; and one person may 
be authorized to act on both sides in mar- 
riage (as shall be hereafter explained); where- 
fore the reply of the father, ‘“‘ I have con- 
tracted,” stands in the place both of de- 
claration and consent,—as if he had said ‘I 
have contracted, and I have consented.” 
MARRIAGE may also be contracted by the 
use of the word NIKKAH, or marriage,—as if 
@ woman were to say toa man ‘I have mar- 
ried myself to you for such a sum of money,’’t 
and the man were to reply ‘‘I have con- 
sented:” and, in like manner, by the word 
Tazweej, or contracting in marriage, as if a 
woman were to say to a man ‘‘I have con- 
tracted myself in marriage unto you,” and 
so forth :—and so also, by the word Hibha, 
or gift,t as if she were to say ‘‘ I have be- 
stowed myself upon you: ” and likewise, by 
the word Tamlcek, or consignment,--as if 
she were to say ‘“‘I have consigned myself 
over to you:” and so also, by the word 
Sadka, or alms-gift, as if she were to say ‘‘I 
have given myself as an alms unto you.” — 
Shafei is of opinion that marriage cannot be 
contracted except by the words Nikkab and 
Tazweej, because the term Tamleek (for in- 
stance) does not bear the construction of ma- 
trimony either in a literal or metaphorical 
sense ;—evidently not in a literal sense, this 
term never being used to express marriage ; 
nor in a metaphorical sense, because a me- 
taphor is to be understood in a particular 
sense only from the propriety of its applica- 
tion, which is not the case here, the terms 
Nikkah or Tazweej implying conjunction 
(as was before observed), and between the 
possessor and the possession n0 conj unction 
whatever exists. She argument of our doc- 
tors, in this case, is that consignment ope- 
rates as the principle of a right to a carnal 
conjunction in the subject of it, in virtue 
of a right in the person (as in the case of 
female slaves) ; and the right to carnal con- 
junction is also established by matrimony ; 
wherefore, as marriage and consignment thus 








“ Because the present ane: future being 
expressed, in the Arabic language, under 
one form, a eontragt expressed in the presertt 
would be equivocal. 

e‘ + Meaning her dower 

{ This, and the two following terms, are 

such as are used, there the woman does not 
stipulate any dower. i 
( 


Ren first edetrom one of 
tne x parcial tide an een ‘the taken for the former. 
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appear to be both principles operating to th 
same end, the latter may be metaphorically 


MARRIAGE may be contracted by the wae of 
the term Beeya, or sale ; as if a woman were 
to say to a man “‘I have sold myself into 
your hands,” and this is approved, because 
sale operates as the principle of a right in 
the person, and a right in the person is the 
principle of a right to‘carnal conjunction, 
whence the propriety of the metaphorical ap- 
plication of sale to matrimony. 

AccorpDING to the Rawayet Saheeh, mar- 
riage cannot be contracted by the use of the 
term Ijara, or hire—(as if a woman were to 
say “I have hired myself to you for so 
much;’’)—nor by Ibahit, or pertisSion ; 
nor by Ihlah, or rendering lawiul; nor by 
Areet, or loan; none of these operating as 
the principle of a right to a carnal conjunc- 
tion.—Neither can marriage be contracted by 
the use of the term Waseeyat, or bequest ; 
because bequest does not convey any right 
of possession until after the testator’s death ; 
—and as a Contract of marriage in express 
terms, referring the execution of it to a period 
subsequent to the decease of either of the par- 
ties, would be null, so also, in the present 
ease, a fortiori. 

Must be contracted in the presence of 
witnesses.—MARRIAGE, Where both the par- 
ties are Mussulmans, cannot be contracted 
wut in the presence of two male witnesses, 
or of one man and two women, who are sane, 
adult, and Mussulmans, whether they be of 
established integrity of character or other- 
wise, or may ever have suffered punishment 
as slanderers.—The compiler of this work ob- 
serves that cyidence is an essential condition 
of marriage, the prophet having declared 
“no marriage is good without evidence ;” 
and this precept 1s a proof against Malik, 
who maintains that in marriage notoriety 
only isa condition, and not positive evidence. 

Qualification of a witness —IT is necessary 
that the witnesses be frec, the evidence of 
slaves being in no case valid, because such 
are not competent to act in «iny respect 
sui juris: and it is also requisite that they 
be of sound mind and mature age, because 
minors or idiots are incapable of acting for 
themselves; and it is likewise necessary 
that they be Mussulmans; the evidence of 
infidels not being legal with respect to Mus- 
sulmans. 

Persons may witness a marrrage, whose 
testimony would not be received in other 
cases.—THE sex of the witnesses is not an 
éssential condition of their competency, in- 
somuch that marriage may be lawfully con- 
tracted in the presence of one man and two 
women :—neither is the integrity of the wit- 
nesses an essential condition, insomuch that 
(according to our doctors) a marriage is valid 
if contracted in the presence of two Fasiks, 
or unjust persons.*—Shafei maintains that 
ae ae oe 


* The word Fasik, which throughout this 
work is used in contradistinction to Adil, has 
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the integrity of the witnesses is an essential 
condition, because evidence is entitled to re- 
verence and respect, the prophet having said 
‘pay reverence to witnesses; and Fasiks 
are not proper objects of such reverence, but 
rather the reverse.—To this our doctors re- 
ply that Fasiks arecompetent to act for them- 
selves, and of course competency in evidence 
must also appertain to them, since they are 
not incapacitated ffom acting with respect 
to others; # Fasik, moreover, is capable of 
holding the office of a Sultan cr an Imam, 
whence it follows that he is also capable of 
becoming a Kazee, or a witness.—A person 
who has suffered punishment for slander, as 
being stjll possessed of general competency, 
is also capable of bearing witness, so far as 
merely respects declaration and consent in 
matrimony, but no farther, there being a 
positive prohibition to the reception of such 
a person's evidence, which, however, admits 
of exception in the present case, like that of 
blind persons, or of the children of the partics, 
whose evidence, although not admissible in 
any other case, is yet allowed in’marriage. 

Infidels may witness the marriage. af an 
enfidel woman,—\l¥ a Mussulman marry a 

e infidel subject in the presence of two 
male infidel subjects it is lawful, according to 
Aboo Yoosaf and Hancefa. Mohammed and 
Ziffer maintain that it is not lawful, because 
their testimony, with respect to declaration 
and consent in marriage, amounts to evidences 
and the evidence of infidels regarding Mus- 
sulmans is illegal ; whence it is the same in 
fact as if they had not heard the declaration 
and consent of the partics. ‘he argument 
of the two elders, in reply to this objection, 
is, that evidence is required in matrimony, 
not with any view to the asccrtainment of a 
point of property (such as dowes but” 
‘merely in order to establish the husband’s 
eight of cohabitation, which is in this case 
the object. 

The negotiator®of the contract may also, in 
certain cases, be a witness to tt.—Iv a man 
desire another to contract his daughter 
(being an ®nfant) in marriage to a third 
person, and the other should accordingly 
contract his daughter, upon the spot, to the 
third person, in the presence of the person 
so desiring, and the act be witnessed by only 
one person besides these two, the marriage is 
lawful ; because, in this case, the father, as 
being upon the spot, is considered as the 
actual contractor of the marriage [on behalf 
of his daughter]; whercfore the second 
person stands merely as the negotiator of the 
contract, and of course, not appearing as a 
party in it, is a competent witness with the 


therefore been rendered, in the translation, 
unjust, which is indeed the most common 
acceptation of the word ; it must, however, 
be understood to relate to a person who neg- 
lects decorum in his behaviour afid dress, and 
such other inferior points, rather than to one 
who is actually known to be dishonest. 
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other. But, if the father of the infant afore- 
said should go away, and be not actually 
present at the execution of the contract, the 
marriage would be null; because the father 
as not being present, cannot be considere 

as the contractor, that appellation properly 
applying to the other—who appears to act, 
in his absence, as his matrimonial agent 
on his daughter’s behalf; consequently here 
would be only one competent witness present, 
and one evidence is not sufficient ; whence 
the marriage would be illegal.—And the rule 
is the same where a father matches his 
daughter (being an adult), at her desire, in 
the presence of one other witness; that is to 
say, if the daughter be herself present at 
the execution of the contract it is legal, 
otherwise not. 


Section.—Qf. the prohibited degrees. : that. 
2s to say, af Women whom if is lawful to - 
marry, and of those with whom Marriage 
ts untawful, 

It is unlawful to marry a mother, or a 
grandmother.—A MAN may not marry his 
mother, nor his paternal or maternal grand- 
mother; because the word of Gop in the 
Koran says, “ Your Ams (that is, your 
mothers) AND YOUR DAUGHTERS ARE FOR- 
BIDDEN TO you;’ and the primitive sense 
of the term Am [mother] being origin or 
root, the, grandmothers are comprehended in 
this prohibition. The illegality of such a 
connexion is, moreover, supported upon the 
united opinion of all our doctors. 

A daughter or a grand-daughter.—A MAN 
may not marry his daughter, on the autho- 
rity of the text above quoted, nor his grand- 
daughter, nor any of his direct descendants. 

A sister, a niece, or an ayunt.,—NEITHER 
may a man marry his sister, nor his sister’s 
daughter, nor his brother’s daughter, - nor 
his paternal aunt, nor his maternal aunt ; 
the prohibition of such in marriage being 
intluded in the text already quoted. 

Att the degrees of aunts are also included 
in this prohibition; to wit, maternal an 
paternal aunts, as well as the aunts of the 
father, and the aunts of the mother, both 
paternal and maternal :—so also the daugh- 
ters of all the brothers; that is to say, of 
the full brother, and of the paternal* brother, 
and of the materual brother; and, in like 
manner, the daughters of all sisters, to wit, 
of the full sisters, and of the paternal sisters, 
and of the maternal sisters; because the terms 
Amma, Khala, Okh, and Okht, which occur 
in the passage of the Koran already cited, 
apply to all those degrees of kindred. 

Or a mother-tn-law.—I? is not lawful for 
aman to marry his wife’s mother, whether 
he may have consummated his marriage 
with her Gane nie or not, the Almighty 








* By the terms maternal or paterndl,, 
applied to brothers and sisters, is to be 
understood half-brotherspgr half-sisters by 
the father’s or motiér's side. a 
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having prohibited such a connexion in gene- 
ral terms, without any regard to that cir- 
cumstance. 
for Bate is marry the daughter of his wife; 
but this only, provided he have already 
consummated his marriage with the latter, 
because the sacred text restricts the illegality 
of this union to that circumstance, where- 
fore marriage with the daughter of the wite 
is illegal, where carnal connexion has taken 
place with the latter, whether the daughter 
be an inmate of the husband’s Haiam, or 
not. Itis here to be observed, that the text 
in the sacred writings which says “ Your 
WOMEN WILO RESIDE IN your Harams, 
BEING THE DAUGHTERS OF YOUR WIVES 
WITH WHOM YOU HAVE HELD COHABI- 
TATION, ARE UNLAWFUL TO You,’ has 
merely reference to custom, and does not 
imply that the residence of the daughter 
in the man’s Haram along with her mother 
is unlawful; for it is usual, when a man 
marries @ woman who has a daughter by a 
former husband, that the latter accompanies 
her mother to his house, and is thence con- 
sidered as one of his Jlaram.* 

Or a step-mother, or step-grandmother.— 
It is unlawful for a man to marry the wife 
of his father, or of his grandtather, Gop 
having so commanded, saying ‘“* MARRY NOT 
THE WIVES OF YOUR PROGENITORS.” 

Ora daughter-in-law, or grand-daughter- 
tn-law.—NeTTnNER is it lawful for a ian to 
marry the wife of his son, or of his grandson, 
the Almighty having said ‘S Wrp Nor TH: 
WIVES OF YOUR SONS, OR YOUR DAUGHTERS 
WHO PROCEED FROM YOUR LOINs.”’ 

Or a nurse or a fosier-sister.—It is not 
lawful for a man to marry his foster-mother, 
or his foster-sister, the Almighty having 
commanded, saying *‘ MARRY NOT YOUR 
MOTHERS WHO HAVE SUCKLED YOU, OR 
YOUR SISTERS BY FOSTERAGE;” and the 
prophet has also declared, ‘ Mvery thing "Is 

rohibited by reason of fosterage which is so 

vy reason of kindred.” 

_. wo sisters.>-Iris not lawful to marry 
and cohabit with two women being’ sisters, 
neither is it lawful for a man to cohabit with 
two sisters in virtue of aright of possession 
fas being his slaves], beeause the Almighty 
has declared that such cohabitation with 
sisters is unlawful. 

Case of two sisters.—Ir a man marry the 
sister of his femule slave with whom he has 
not cohabited, such marriage is approved, 
the contract being, in this case, entered into 
by parties competent in every respect.—And 
this marriage being legal and valid, the man 
must not afterwards hold any carnal con- 
nexlon with his female slave¢ even though 
he should never consummate his marriage 
carnally with her sister, beVause a witt¢ 


daughter, —NFEITHER is it lawful 


ya ae 


* This observation is introduced merely 
with a view to explQin dn ambiguity in the 
Yext referred to. sae 
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stands in law, as a Fomina Fututa:-— 
neither should the husband indulge in the 
connubial enjoyment with this wife until he 
shall previously have rendered her sister‘{the 
slave] unlawful to him, and relinquished his 
right of cohabitation with her, by some 
means or other, such as emancipating her, 
or marrying her to another man, in order to 
avoid the construction of cohabitation with 
sisters; but having so done, he may after- 
wards cohabit with his wife; blcause then 
no breach of the law would ensue, since a 
female slave is net held in the law, merely 
as such, to be a Foemina Fututa. 

Angiter case of two sisters. —IF a mam 
should happen to marry two sisters by two 
contracts,* and it be not known with respect 
to which marriage first took place, a sepa- 
ration from both the sisters must ensue; 
because it is evident that his marriage with 
one of the two is illegal, but it is impossi- 
ble to ascertain with which, by reason of 
ignorance of priority; nor is 1¢ conceivable 
that a judgment should be pronounced lega- 
lizing the nfarriage of either, unspecitied, 
since the marriage of both remaining un- 
asecrtained, a rule to make the same valid 
would be illegal, as not leading to any goed 
or advantage; for the advantage proposed 
In matrimony is procreation, Which is unat- 
tainable without carnal cennexion of the 
parties: and this connexion with a woman 
‘nspecilicd 1s inadmissible: moreover, allow ~ 
ing the marriage to be valid, it would be 
injurious to both, as laying them under the 
miautrnnonial restraints without the advan- 
tage of the connubial enjoyment, which 
neither could legally possess; for all which 
reasons thir separation is indispensable. 
And in this case each sister is entitled to 
receive an half dower, because, if either 
could have been proved to be first married, 
she would have had a claim to her fulpdower, 
but the priority of marriage of either remain- 
Ing unasecrtained, the dowcé is thus divided 
between them.—Some have said that this is 
only where each of the sisters respectively 
maintains the priority of her mathiage with- 
out either being able to adduce any proofs ; 
but that where they both declare their 
ignorance of such priority, nothing what- 
ever 1s to be paid to either, until such time: 
as both agree to receive an half dower, 
as above, because that is due to them in 
virtue of a priority unasecrtained, where- 
fore it is necessary either that each should 
respectively maintain her priority, or that 
both should agree, as above, before an 
decree for payment of an half dower to ek 
should be passed.—But if each sister main- 
tain her priority, and both produce equal 


*This doubtless supposes a case where a 
man is contracted in marriage through the 
agency of others empowered by him for that 
purpose (as shall be shown in an ensuing 
chapter), and who may engage in the contract 
without his immediate knowledge. 


' taking of the father and the mother respec- 
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‘evidence in support of it, an half dower is 
the right of each, according to all the doctors. 
Aman may not maxry an aunt and niece, 
<—T¥*is unlawful for a man to marry two 
women, of whom one is the aunt or niece 
of the other, the prophet having declared @ | 
precept, as recorded in the Zahir-hawayet, 
to this effect. - 

Or twowamen related witht the prohibited 
degrees,—It is nut awful for a man to marry 

Wo womemwithin such degree of aflinity as 

would render a marriage between them 
illegal, if o f them were a man,—and 
for the same reason, because this would 
occasion a confusion of kindred. 

A man may marry a woman and her step- 
duiighter. — Bur a man may marry two 
women, one of them being a widow, and 
the other the daughter of that widow's 
former husband by another wife, because 
here exists no affinity, either by blood or 
fosterage.——Zitter objects to this, and main- 
tains that the mariage would beé illegal ; 
because, if the daughter were supposed 2, 
man, a marriage between her aad the widow 
would be illegal, and these two consequently 
stand in the same predicament, with respect 
to each other, as those in the preceding case. 
—To this our doctors reply that the illegality 
there stated is supposed to exist only In cases 
where this suppusition, if applied to cither 
of the women, would render their marriage 
illegal; but that does not hold in the pre-, 
sent instance, for if the widow were sup- 
posed to be a man, she could lawfully marr 
the daughter.—And it is moreover related, 
in the Nakl Sahech, that Abdoola the son of 
Jafir married a wife and a daughter of Alee. 

Causes, which induce illegality.—l¥ a man 
commit whoredom * with a swoman, her 
mother and daughter are prohibited to him. 
—Shatei maintains that they are not prohi- 
bited, because whoredom does not induce 
Hootiiat — Monaahirat, or prohibition from 
affinity, as this lgw of prohibition 1s a pecu- 
liar distinction bestowed upon the servants 
of Gop through the divine favour, and 
whoredom, deing a crime, cannot possibly 
induce that which is a favour of Gop.-—To 
this our doetors reply, that the carnal act 
operates as a principle or cause of a mutual 
participation of blood between the parties 
concerned in it, in virtue of the child which 
is, or may be, the fruit thereof, that par- 


tively, in toto, for it is usually said ‘‘'l his 
child is the offspring of such a man and of 
such a woman;’ and this participation 
being thus established between the child 
and each of the parents respectively, it 1s 
virtually so between the parents themselves, 
because although a portion of the child be a 
part of the mother, yet it is attributed, in 
toto, to the father, whence a part of the 
mother is attributed to him ; and vice versa ; 
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*Arab. Zinna, meaning either fornication 
or adnitury —(Vide Salee’o Koran.) 
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and a mutual participation of blood being 
thus eatablished between the man and the 
woman, it follows that the mother or the 
daughter of the latter stands as the actual 
mother or daughter of the man, because the 
former would be the grandmother of the child 
produced by such act of whoredom: she is 
therefore the root of the root of such off- 
spring, and the offspring is the branch ot a 
brauch from her; and itis inconceivable that 
the child should be a branch of a branch 
from her, unless the fornicator were con- 
sidered as a branch from her, and the grand- 
mother the root of the fornicator: and the 
sume reasoning applies with respect to the 
daughter. 

IF a woman touch a man in lust [7.e. manu 
penem fricans, stuprum excitat], the mother 
and daughter of that woman are thereby 
prohibited to him.—Shafei says that they are 
not prohibited. And the same difference of 
opinion obtains mm cases where a man touches 
a woman in lust, or sees the pudendum of a 
woman; or where a woman sees the yard of 
a wan in lust; in all which instances onr 
doctors hold that the mother or daughter of 
such woman are rendered unluwful to the 
man: but Shafei maintains a contrary senti- 
ment, arguing that seeing or touching do not 
amount to the absolute act, insomuch that 
the usual ceremonies required by the law, after 
the carnal act,* are not here necessary,—To 
this our doctors reply, that such acts as 
those, being a cause of copulation, stand as 
that constructively.—It 1s to be observed, 
that by touching in lust, with respect to a 
man, 1s meant producing a priapism with 
the hand, or inercasing the turgidity of the 
virue member, by the same means, where 
the priapism already exists.—This is an ap- 
proved definition of that phrase, as to the 
term lust, with respect to young men in full 
vigour and equal to the performance of 
coition; but with respect to old men, and 
InAcens (or persons naturally impotent), the 
exciting of lust amounts only to causing the 
heart to beat more quickly than usual, or 
increasing that palpitation where it already 
exists.---By the exciting of lust in women or 
eunuchs is understood simply causing a 
desire of coition, or increasing that desire 
where it already exists.x—These definitions 
ure recited at large in the Fatavee Alum- 
gueeree. By seeing the pudendum of a 
Woman is understood, seeing the entrance 
of the vagina, which is not supposed prac- 
ticable unless she be in a reclining posture. 

Ir a man indulge in lewdness with a 
woman until he produce an emission, some 
have said that this occasions Hoormat-Moo- 
sahirat, or prohibition from affinity, {with 
respect to the bindred of that woman ;] but 
it is certain that this does not occasion pro- 
hibition, becatse the man, by producing 
ex-vulval emission, manife 
was not his intention; wherefore it does not 
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man enter a woman in ano, some have said 
that this occasions prohibition from affinity, 
as such an act amounts to touching in lust ; 
but it is certain that this does not occasion 
prohibition, because the carnal conjunction 
of the sexes does not stand as procreation 
on any other principle than as it may be the 
oceasion of offspring, which it cannot possibly 
be from the performance of the act as above 
described. 


4 Dai £anpi05 marry the sister of his re- 
pudtated wife during te Aidit, —1F a man 
repudiate his wife, either by a complete or a 
reversible divorce, it is not lawful for him to 
marry her sister until the expiration of her 
Edit.*—Shafei maintains that it is lawful, 
because by either of those forms of divorce 
the former marriage was completely dis- 
solved, insomuch, that if a man were to have 
carnal knowledge of his repudiated wife 
during her Edit, knowing the illegality of 
the same, he would be liable to the punish- 
ment for whoredom.—Tv this our doctors 
reply, that whatever the nature of thedi- 
vorce may have been, whether reversible or 
complete, the marriage with the first sister 
does still, in fact, continue during her Edit, 
in virtue of the continuance of several of its 
effects, such as maintenance, and custody, 
and inability to marry another man ; neither 
does it appear, in the book of divorce, that 
any punishment for whoredom is specified in 
the case of the husband having carnal con- 
nexion with his repudiated wife within the 
term of her Edit; although, according to the 
book of punishments, he would incur it, 
because by the act of divorce, the husband’s 
right of cohabitation is dissolved, and cunse- 
quently any subsequent cohabitation with 
her would bear the construction of whore- 
dom; but yet his other rights are not dis- 
solved (as was above observed), wherefore, if 
he were to marry the second sister before the 
expiration of the former’s Kdit, 1t would 
amount to a marriage with two sisters at 
one time, which is forbidden. 
Marriage with slaves.—A. MASTER may not 
marry his female slave, nor a mistress her 
bondsman, because marriage was instituted 
with a view that the fruit might belong 
‘equally to the father and the mother, and 
mastership and servitude are contradictory 
to each other, wherefore it is not admissible 
that offspring should thus be divided be- 
tween the master and the slave. 
And. with Kitabees.—Manniace with a 
Kitabee woman is legal, according to the 
word of Gop, ‘‘ WOMEN ARE LAWFUL TO 
YOU, SUCH AS ARE Mahsanas OF THE SCRIP- 
TURAL 8EcTS:” (the term Mahsana does 
not, in this passage, imply aMuslamite, but 


ye © q 
-¥ ay * The time of ‘probation which a divorced 
woman is to walt before she can engage in 
‘qn second marries: in, order to determine 
.. Wwhether or not se be pregnant by the for- 
© mer. See Book IV. Chap. XII 





Ly 


MAKRIAGE. 
stand as such, And, in like manner, if a 


(Voz. I. 
merely a woman of chaste reputation.*)— ~ 
Free Kitabee women, and those who are 


slaves, are equal in point of matrimonial 
legality, as Shall be demonstrated hereatter. 

And with Majeasees.—It is unlawful to 
marry a Majoosee woman, Gop having said 
“YE MAY HOLD CORRESPONDENCE WITH 
THE Majoosees THE SAME AS WITH THE 
Kitabees, BUT YE MUST NOT MARRY THEIR 
DAUGHTERS, NOR PARTAKE OF THEIR SACRI- 
FIcrs,”’ 0, 

And with Pagans.—It is unlawful to 
marry a Pagih woman, according to the 
words of the Koran, ‘‘ Margery NoT A 
WOMAN oF the Polytheists UNTIL SHE 
EMBRACE THE FAITH.” 

And with Sabeans.—A MussvLMAaN «may 
marry a woman of the Sabeans, she belicy- 
ing the scriptures, and professing faith in 
the prophets; but if she worship the stars, 
and believe not in any of the divine scrip- 
tural revelations, it 1s unlawful to marry her, 
—such being idolators.—The diversity of 
opinion which is recorded between Hancefa 
and the twt disciples, originates in their 
different ideas with respect to the Sabeans; 
each arguing according to his own premises, 
for Haneefa accounts the Sabeans to be 
Kitabees; whereas the two disciples con- 
sider them as worshippers of the stars. 

Marriage during Fin Pe aN hs is lawful 
either for a man or a woman to marry during 
the Ihramt of pilgrimage.—Shatei alleges 
that it is unlawful. And the same ditfe- 
rence of opinion obtains in the case of a 
Mohrimt contracting in marriage a woman 
to whom he is guardian.—Shatei supports 
his opinion upon a precept of the prophet, 
‘*MomRIMS marry not, nor cause to marry.” 
—In opposition to this, however our doctors 
produce the instance of the prophet himself, 
who married Mcyemoona whilst he was a 
Mohrim ; and with respect to the traditionaryv 
precept cited by Shafei, as above, it is to be 
regarded as solely applyimg to the act of 
carnal conjunction, that is to say, the word 
Nikkah§ in that sentence is to be construed 
into Wuttee,|i—as if he had said, ‘* Let not 
Mourims hold carnal connexion, nor 
Mourimas admit men to such connexion.’ — 
This indeed is rather a weak comment, since 
the word Nikkah has never been construed 
into the admitting of man to the commission 
of the carnal act: but the better principle 
upon which to answer it is that from the 
grammatical construction of the sentence, the 


* This comment upon the text is meant as 
an exception to the general definition of the 
term Mahsana, as explained in the laws con- 
cerning slander, Book VII. Chap. V. 

+ The period of the pilgrims remaining at 
Mecca. 

{ A pilgrim, whilst he remains at Mecca. 

g Meaning conjunction in its primitive 
sense, and 4narriage in its occasional sense. 

| Literally conjunction, but generally ap- 
plied to the carnal act. 
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+ Irs lawful for a 


_ marry a female slave, whether she be a 


ords of the prophet may be rendered into 

erely 8 eae remark, rather than a 

‘positive prohibition. eer 

may Marry JEMAL, UAnes.-— 
Muscular who is free, to 
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i Muslima, or Kitabeea, although he be in 


‘} eircumstances to marry a<{ree woman—that 


x, 
¢ 


wt me 
vt 
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to say, able to pay a dower, and afford an 


‘ ‘edequate maintenance to such a woman.— 


that a man cannet lawfully 


_ Bhatei saYh uit 
\, marry a Kitabee slave, he holding that it 1s 
* not lawful for a freeman to marry any slave 


except of necessity, because by such an act 


« he incurs the consequence of subjecting a 


portion of his body to bondage ; that is to 
say, his seed (which is a portion of his body) 
by entering the womb of a slave, is born in 


. bondage ; necessity, therefore, he holds can 


alone legalize such a marriage, and conse- 
quently, that ability to pay the dower and 
maintenance of a free woman prohibits a 
freeman trom marrying a slave; but from 
this rule he excepts Muslima slaves.— With 


'-our doctors, on the other hard, marriage 
_ with female slaves of every description is 
'. Jegal, because the text of the Koran, on 


‘which the legality of marriage is founded, 
extends to all descriptions of women, to 
slaves as well as to those who are free :—and, 
with respect to what Shafei objects, that 
“by such an act a man incurs the conse- 
quence of subjecting a portion of his body 
to bondage,’ it may be replicd that, by 
marrying a slave, a man is only withheld 
from producing free children; but it is not 
thence to be concluded that he, de facto, sub- 
jects a portion of his body to slavery, as this 
portion (to wit, his seed) is neither free nor 
ptherwise ; and as 2 man is at liberty to ab- 


_ stain from producing the child itself (either 


TT oe ae 
7 + 
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by not marrying, or by marrying a woman 

‘who is barren), 1t follows that he 1s certainly 
“at libert¥ to abstain from producing it in a 
state of freedom. , 

A man already wedded to a free woman 
cannot marry a slave.—ItT is unlawful for a 
man already, married to a free woman to 
marry a slave, the prophet having issued a 
precept to this effect, ‘‘ Do not marry a slave 
upon [along with] a free woman.’ —Shafei 
says that the marriage of a slave upon a 
free woman is lawful to a man who is a 
slave; and Malik likewise muintains that 
‘it is lawful, previded it be with the free 
‘qvoman’s consent.—The above precept, how- 
ever, is an answer to both, 28 it is general 
and unconditional :—moreover, the legality 
of inarriage is a blessing to males and fe- 
males equally, but the enjoyment of it is b 
bondage restricted to, one half, insomuc 
that slaves can have only two wives, where- 
as freemen may legally have four (as will 
be explained hereafter), and slavery operat- 
ing thus restrictively upon males does so 
equally upon females ;—upon the former it 


' operates by a restriction in point sf number, 


as above; but since, with respect to females, 


this is impossible, it has its effect by a re-_ 
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striction in point of circumstances; for in- 
stance, by restricting the legality of the 
marriage of female slaves to certain par- 
ticular circumstances, as in the present case, 
where it is admitted only under the circum: 
stance of the man not having any free wives, 
aman wedded, fog, slave. marry 
a free woman.—A MAN may lawfully marry 
a iree woman upon a slave, the prophet hav- 
ing so declared :—moreover, a woman who is 
free is lawful under all circumstances, the 
principle of restriction before mentioned not 
operating with respect to such a woman. 

Iry a man marry a slave during the Edit of 
complete divorce of another wife who is free, 
it is null, according to Haneefa.—The two 
disciples allege that it is valid, as under the 
circumstances now recited it does not amount 
to marrying a slave upon a free woman; 
whence it is that if a man were to make a 
vow that he would not marry another woman 
upon his present wife, and he were afterwards 
to divorce his wife, and to marry another 
woman during her Kdit, he would not be 
forsworn. The argument of Ianeefa, in this 
case, is that the marriage with the free wife 
does still in some shape remain, on account 
of the continuance of several of its effects ; 
wherefore that with a slave during the term 
of the free woman’s Edit is not admissible, 
on a principle of caution: contrary to the 
case of a vow, as recited above, because there 
the intention of the vower goes only to ex- 
press that he would not introduce another 
wife to the prejudice of her right of Kissm ; 
but her right of Kissm* is annihilated by 
divorce. 

dour wives allowed to freemen.—It is 
lawful for a freeman to marry four wives, 
whether free or slaves: but it is not lawful 
for him to marry more than four, because 
Gop has commanded in the Koran, saying, 
“YE MAY MARRY WHATSOEVER WOMEN ARB 
AGREKABLE TO 10U, TWO, THREE, OR FOUR,” 
ana’the numbers being thus expressly men- 
tioned, any beyond what is there specitied 
would be unlawful.—Shafei allcges a man 
cannot lawfully marry more than one woman 
of the description of slaves, from his tenet. 
as above recited, that ‘‘ the marriage of free- 
men with slaves is allowable only from ne- 
cessity ;’’ the text already quoted, is, how- 
ever, in proof against him, since the term 
Nissa [woman] applies equally to free women 
and to slaves, 

And two to slaves,—Iv is unlawful for a 
mai who is a slave to marry more than two 
women; Malik maintains that it is lawful 
for a slave to marry as many women as a 
freeman, he holding it as a principle, that a 
slave, with respect to marriage, is in every 
particular the mame as a free person, inso- 
much that (according to him) a slave is au- 
therized to matry without, his proprietor’s 
consent.—The argument otf our doctors, in 











* Impartiality in cohakttation with his 
wives. See Chap. VIF: 
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this case, is that slavery operates to the pri- 
vation of one half of the natural privileges 
and enjoyments, and the legality of tour 
Wives in marriage being of this description, 
it follows that the privilege of a slave ex- 
tends to the possession of two wives only, in 
order that the dignity of freedom may be 
duly supported. 

A man having the full number of wires 
allowed, cannot marry during the Edit of 
one of them.—Ir a man, having four wives, 
repudiate one of them, it is unlawful for 
him to marry any other woman during the 
term of that wife’s Edit, whether the divorce, 
under which she stands repudiated, be re- 
versible or complete. Shafei’s doctrine dif- 
fers from this. His reasoning, and the re- 
ply to it, are the same as in the case of a man 
marrying a sister of his wife during the term 
of the latter’s Edit. 

A man may marry a woman pregnant by 
whoredom.—A MAN may lawfully marry a 
woman pregnant by whoredom, but he must 
not cohabit with her until after her delivery. 
—This is the doctrine of Haneefa and Mo- 
hammed.—Aboo Yoosaf says that a marriage 
made under such a circumstance is invalid : 
if, however, the descent of the Foetus be known 
end established, the marriage is null, aceord- 
ing to all the doctors.—The argument upon 
which Aboo Yoosaf supports his opinion as 
above, is, that the illegality of the marriage, 
in cases where the parentage of the Footus 
is established, originates purely in a prin- 
ciple of tenderness towards the Foetus, and 
a Foetus is an object of this tenderness, al- 
thouch it be begotin adultery, since it is in- 
nocent of any offence ; whence procuring the 
abortion of it is illegal; marriage, therefore, 
witha woman pregnant by adultery is invalid, 
equally with one where the parentage of the 
Foetus is ascertained, and fur the same reason. 
Our dovtors, upon this point, argue that the 
woman is lawful in matrimony, on the au- 
thority of the sacred writings, the hogan 
saying, ‘‘ALL WOMEN ARE LAWFUL TO YOU, 
EXCEPTING THOSE WITHIN THE PROHIBITED 
DEGREES :”’ and the prohibition of cohabita- 
tion until after delivery, is merely on account 
of the impropriety of sowing seed in a soil 
already impregnated by another, a prohibi- 
tion which occurs in the traditions. With 
respect to what Aboo Yoosat alleges, that 
‘the illegality of the marriage in cases where 
the parentage of the Fotus 1s established, 
originates purely in a principle of tenderness 
towards tbe Fotus,’—it is altogether un- 
founded, because the nullity of the marriage 
in that case originates in a regard for the 
right, not of the Foetus, but of the father. 

But not a captive taken in_ that. state.—It 
is unlawful to marry a women taken in war, 
being pregnant at the time of her capture, 
because the parentage of her’ Fetus is ascur- 

_ tained.” 


._* As necessagity proceeding from some one 
of the enemy. "% 


MARRIAGE. 


{Vot. I. 


A man cannot contract his Am-Walid** 
(being pregnant) to another.—I¥ a man con- 
tract his Am- Walid, who is pregnant by him, 
to another man, it is null, because the Am- 
Walid is accounted as the Firash of her 
master, or partner of his bed, insomuch that 
the parentage of her child is established b 
the law in him, independent of any form 
claim or acknowledgment thereof on his part; 
wherefore, if the marriage were valid, it would 
induce the existence of a right to cohabitation 
in two individuals with one and the same 
woman, a right which is null, as it would 
occasion a doubtful parentage. 

OBJECTION.—The Am-Walid being de- 
clared the Firash of her master, it would 
appear that his marriage of her tu another 
would not be legal, although she were not 
pregnant. 

Repty.—The Firash right of a master in 
his Am-Wahd is of but weak consideration ; 
whence it is, that if he were to deny her 
child’s descent from him, it would become 
bastardized on the instant, without any as- 
severation. ‘ His Firash right in her, there- 
fore, not being of any account, independent 
of pregnancy, 1s not prohibitory to her mar- 
riage, unless as connected with that circum- 
stance. 

But he may 80 eontract his enjoyed female 
slave.—IF a man have earnal eonnexion with 
his female slave, and afterwards contract her 
In marriage to another man, it is lawful ; be- 
cause an absolute slave is not accounted asa 
Firash, or partner of her master’s bed, since, - 
if she were to produce a child, the parentage 
would not be established inhim unless he were 
to claim it.—But yet it is advisable that the 
master, previous to contracting her to another 
person, suffer one term of her courses to 
clapse, so as to guard against the possibility 
of his seed mixing with that of the other.— 
It is to be remarked, in this place, that the 
marriage of the slave, under the’ circum- 
stance now mentioned, beixg valid, it is law- 
ful for her husband to have carnal connex- 
ion with her immediately, and before her 
purification from her first succeqding courses, 
according to Hancefa and Aboo Yoosaf.— 
Mohammed alleges, however, that it will be 
laudable in the husband to abstain from car- 
nal connexion with her until one complete 
term of her courses shall have elapsed, be- 
cause it is possible that there may remain in 
her womb seed of her master,—wherefore it 
is requisite’that it be puritied of that seed, 
the same asin a case of the purehase of a 
female slave.—The argument of the two 
Elders, in this case, is that the institute of 
the law, legalizing her marriage, is in itself 
a proof that her womb is unoccupied, as the 
law does not admit any marriage to be legal 
but under that supposition; wherefore puri- 
fication, in the present instance, is not made 
a rule, either laudable or injunctive: con- 
trary to a case of purchase, that of a female 
slave beiny held lawful although she be 
pregnant, 

_ IF aman marry a woman, knowing her to 
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ee ee guilty of whoredom, he may] With the two disciples, on the contrary, the 


lawfully have carnal connexion with her 
immediately, before her purification from 
her eourses, according to the two Elders: 
but Mohammed deems it laudable that he 
have no such connexion with her until after 
her purification.—The reasoning of each 
upon this point is to the same effect as in 
the preceding case. 

An usufructuary? marriage ts void,—A 
Nikwxau Marat, or usufructuary marriage, 
where a man says to a woman ‘1 will take 
the use of you for such atime for so much,” 
is void, all the companions having agreed in 
the illegality of it.—It is related in the 
Nak] Sahech, that Ibn Abbas retracted from 
his {st opinion and embraced that of the 
other conrpanions :—for Ibn Abbas was first 
of opinion that the usufruct here mentioned 
is allowable; but Alec, informed him that 
the prophet had declared it unlawful, upon 
which he retracted from his opinion of 
usufruct being allowable :—and Ibn Abbas 
having thus retraeted, all the companions 
appear to have agreed concern’ng its ille- 
eality. 

And so also a temporary marriage A 
Nikka Mowoxr ker, or temporary marriage, 
--where a@ man marries 2 woman, under an 
engagement of ten days (for insti nee) Ag the 
presenee of two witnesses,—is’ null." "Ziffer 
asserts that such marriage is valid and bind- 
ing, the condition expressed of a specificd 
period for its continuance being of no eflect ; 
because a marriage is not to be held null on 
aecount of a null or egal condition therciu 
expressed. —The argument of our doctors is 
that a temporary marriage is of the same 
nature with a usufructuary marriage ; and 
in all contracts regard is had to the sense 
rather than to the letter, whercfore a tempo- 
rary marriage is null as well as a usutruc- 
taary merriage, whether the period speciicd 
be short or long; because the principle on 
which a contract ®f marriage falls under the 
description of Matat, or usufructuary, 1s its 
containing a specification of time; and the 
same is fou&d in a Nikkah Mowokket, or 
temporary inarriage. 

Case of a double marriage by one contract, 
—Ir aman marry two women by one con- 
tract, one of whom is lawful to him, and 
the other prohibited, his marriage with the 
one who is lawful holds good, but that with 
the other is void, because in that only a cause 
of nullity is found: coutrary to where a man 
puts together a freeman and a slave, and 
sells them by one agicement, as such sale is 
null with respect to both, because sale is 
rendered null by an invalid condition, and 
the consent to the contract of sale is required 
with rospect to the free person, in order to 
the legality of it with respect to the slave ; 
this is therefore an invalid condition, as 
shall be demonstrated in treating of slaves.— 
It is to be observed that the yhole of the 
stipulated dower, in the case now recited, 
goes to her with respect to whom the 
marriage is lawful, according to Hancefa,+- 


dower is divided into the proper dower to 
each*, and therefore sho with respect to 
whom the marriage is legal receives the 
amount of her pro} er dower, and the re- 
mainder drops in favour of the husband ; and 
the same is recorded in the Mabsoot. 

Lase of marriage by a Juticial decree 
IF a woman sue a man on a plea of marriage, 
decluring that such an one had marricd her, 
and produce evidence in proof of her aftirma- 
tion, and the Kazee accordingly declare her 
to be the wife of such aman, and it should 
so happen that the man had never been 
wietually marricd to that woman, yet he may 
alter this, lawfully reside with her cand 
this isa sign of the authority of a judicial 
decree (or order of the Kazee) in regard to 
appearanee : and if the woman desire carnal 
connexion, the man may lawfully hold such 
connexion with her ;—and this is a sign of the 
authority of a judicial dcerce, in reality. —The 
authority of the judicial deeree extending 
both to appearance and reality isa tenct of 
Hayeefa ; and is also found in a prior opinion 
of Aboo Yousaf.—In a more recent opinion of 
Aboo Yoosat, and with Mohammed and Shafei, 
it is not lawful for the man to have carnal 
connexion with this woman, because the 
Kazce has erred in his proof, us the witnesses 
bore false testimony, and an error in the 
proof destroys the authority of the decree 
in regard to reality ; wherefore it is, in some 
measure, the same as if the witnesses were 
slaves or infidels, in which case the deerce 
would have no authority cither in appear- 
ance or reality ; and so it would appear in 
{he present instanee likewise; but here the 
decree has authority in regard to appearance, 
on account that the witnesscs gave a true 
testimony in appearance; yet it has no 
authority in reality, as their testimony is 
false in point of fact; whereas, where the 
witnesses are slaves or infidels, the decree is 
dcMitute of anthority in appearance uiso, as 
the proof remains unestablished cven in 
appearance, since the discovery of their being 
lage or infidels is practicable.—The argu- 
ment of Hanccfa is that the witnesses are 
held, with the Kazee, to bear true testimony, 
and this is proof, as 1t 1s impossible to ascer- 
tain whether their testimony be actually 
truc: contrary to the state of bondage, or 
the infidelity of witnesses, as these are 
circumstances casily known and ascertained, 
wherefore their evidence is not proof in any 
way.—Now the decree being founded on the 
proof, and the authority of the decree, in 
respect to reality, being here possible, b 
previously taking the marriage for granted, 
as a matter of necessity, it follows that the 
decree has aut&ority in respect to reality, in 
order that the contradiction between the two 
Thay be obvia€ed in every shape,—for if she 


ey 


* That is to say,, a dower suitable or pro 


portioned to the rank arg circumstance of 
each respectively. se 
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occasion a contradiction between the two, 
instead of obviating a contradiction: con- 
trary to a case of property claimed generally 
(that is to say, without any mention of the 
cause of propriety), such as if a man were 
to claim a female slave generally, and bring 
false evidence, and the Kazee decree the 
slave to the plaintiff, and it afterwards 
appear that the witness bore false testimony, 
—for in this case the decree has authority in 
appearance, but not in reality, because the 
causes of propriety in the slave are several, 
such as sale, purchase, gift, and inheritance, 
and regard cannot legally be had to any one 
of these as being prior to the others, since no 
one of them has precedence of the others, 
and to regard the whole of them as prior, is 
impossible ; wherefore the decree cannot 
possess any authority [in reality]. Observe 
that the previously taking the marriage for 
granted, as a matter of necessity, 1s on 
account that a decree signities the promul- 
gation of a thing which is established, and 
not the establishment of a thing which is not 
established,—for, if it were not previously 
taken for granted, it would follow that a 
decree signities the establishment of a thing 
-vhich is unestablished, wherefore the mar- 
riage is necessarily first taken for granted ; 
and this is possible in the case of a claim of 
marriage, but not in a case of gencral 
propricty, for the causes of propriety there 
are multifarious, and no one ot these has 
priority over the other;—in such a case, 
therefore, the regarding of any onc cause of 
propriety as prior to the othersis impossible. 


CHAPTER II. 
OF GUARDIANSHIP AND EQUALITY. 


An adult female may engage in the contract 
without her guardian’s consent.—A WoMAN 
who is an adult, and of sound mind, may be 
married by virtue of her own consent, al- 
though the contract may not have been made 
or acceded to by her guardians; and this, 
whether she be a virgin or a Siyecba.—This 
is the opinion of Haneefa and Aboo Yoosaf, 
as appears in the Zahir Rawayet.—It is re- 
corded, from Aboo Yoosaf, that her marriage 
cannot be contracted except through her 
guardian. Mohammed holds that the mar- 
riage may be contracted, but yet its validity 
is suspended upon the guardian’s consent: 
on the other hand, Malik and Shafei assert 
that a woman can by no means contract her- 
self in marriage to a man in any circum- 
stance, whether with or with@ut the consent 
of her guardians :—neither is she competent 
to contract her darghter or hef slave, nor to 
act as a matrimonial agent for any one, so as 

«0 enter into a contract of marriage on be- 
half of her constituent; because the end 


etoposed in marmikge, js the acquisition of 
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were not lawful to him in reality, it would 
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those benefits which it produces, such as proz-; 


creation, and so forth: and if the perfor- 
mance of this contract were in any respect 
committed to women, its end might be de- 
feated, they being of weak reason, and Spen 
to flattery and deceit.—Mohammed argues 
that this apprehension 1s done away by the 
permission of the guardian being made a 
requisite condition.--The reasoning upon 
which the Zahir Rawayvet proceeds in this 
case is that, in marrying, the woman has 
performed an act affecting herself only, and 
to this she is fully competent, as being sane 
and adult, and capable of distinguishing 
ood from cvil, whence it is that she is by 
aw capacitated to act for herself in all mat- 
ters otf property, and likewise to choose a 
husband ; neither does a woman require her 
guardian to match her for any other reason 
than as she may, by that means, avoid the 
imputation which might be thrown upon her 
modesty if she were to perform this herself; 
for all which reasons & woman contracting 
herself in marriage is valid, independent of 
her guardian, although it should be an un- 
equal match; but yet, in the latter case, the 
guardian is at liberty to dissolve the mar- 
riage. 

Unless the match be unequal.—ItT is re- 
corded as an opinion of Hanecfa and Aboo 
Yoosaf, that the marriage is illegal if there 
be an incquality between the parties.—It is 
also recorded that Mohammed afterwards 
adopted the sentiments of the two clders 
upon this point, and agreed with them, that 
the marriage here treated of is lawful, and 


that its validity is not suspended upon the 


approbation of the guardian. 


Woe et 


An adult rizgin cannot be married against - 
not lawful for a guardian to 


her will._—Ir 
force into marriage an adult virgin against 
her consent.—This is contrary to the doc- 
trine of Shafei, who accounts an adult virgin 
the same as an infant, with respect*to mar- 
riage, since the former cannot be acquainted 
with the nature of marriagé any more than 
the latter, as being equally uninformed with 
respect to the matrimonial state, whence it 
is that the father of such an one is em- 

owered to make seizin of her dower without 

er consent.—The argument of our doctors 
is that the woman, in this case, is free, and 
a Mokhatiba (that is, subject to all the obli- 
gatory observances of the law, such as fast-. 
ing, prayer, and so forth), wherefore no per- 
son 1s endowed with any absolute authority 
of guardianship over her: contrary to the 
case of infants, over whom others are neces- 
sarily cndowed with this authority, the 
understanding of such being defective, 
whereas that of an adult is held complete, 
In consequence of her having attained to 
years of discretion; for, if it were otherwise, 
she would not be subject to the observances 
of the law: from all which it follows that 
this woman is the same as an adult son; and 
that all her acts with respect to matrimony 
are good and valid, the same as his with re- 


spect to property ; neither is her father em-, 
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owered to make seizin of hcr dower without 

er consent expressed or virtually under- 
stood, as he is not at liberty to do so where 
she has forbidden him. 

T8kens of consent from acvirgin.—WHEN- 
EVER a guardian, being the person empowered 
to engage in the contract, requires the con- 
sent of an adult virgin to a marriage, if she 
smile or remain silent, this 1s a compliance ; 
because the prophet as said, ‘‘A virgin must 
be eu in every thing which regards 
herself; antl if she be silent it signitics 
assent;’”’ and also, because her assent is rather 
to be supposed, as she is ashamed to testify 
her desire ; and laughter is a still more cer- 
tain token of assent than silence: contrary to 
weeping, as this manifests abhorrence, since 
tears are most commonly the cffect of grief, 
and not of joy, which is rarely the occasion 
of them, and therefore not to be regarded. 
—Some have said that if her laughter be in 
the manner of jest or derision it is not a com- 
pliance ; nor is her weeping a disapproval, if 
it he not accompanied with noise or lamen- 
tation. 

Bur if a marriage be proposed to an adult 
virgin by any other than her guardians, or 
by a Walee Bayced (or guardian of a more 
distant degree than her father, brother, or 
unele), her silence or laughter are not suf- 
ficent, uutil she shall from her lips pronounce 
an explicit ‘compliance, because here her 
silence might be construed to arise from 
shyness towards such a person as being » 
stranger, and not from her consent to the 
match; and if it were even to be considered 

* asa token of approbation, yet, under such a 
circumstance, it must be regarded as doubt- 
ful: but this is not the case if the person 

‘2° <Who proposes the marriage be acting mcrely 
as a messenger from her parent, or other im- 
mediate guardian; because to such an one 
‘the same signs of assent or disscnt suffice as 
were sfecitied in the preceding case.—It is 
here to be obsegved ‘hat. in requiring the 
woman’s consent as aforesaid, it 1s requisite 
that the husband proposed to her be particn- 
larly named and described, so as to enable 
her to form some idea of him, whercby to 
ascertain her liking or dislike; but it is un- 
necessary to name or specify the dower; and 
this is approved, because marriage may be 
effected independent of any dower, as that is 
not essential to it. 

IF a man contract an adult virgin in mar 
riage to another without her knowledge, 
upon her reeviving intelligence of it the 
same tokens suffice, to signify her compli- 
ance or approval, as were specified in the 
former case; that is to say, 1f she laugh or 
remain silent she consents, or if she weep 
she disapproves, provided the person con- 
tracting on her behalf be her guardian, and 
as such empowcred so to contract; but if 
the contract be entercd into by any other 
than her guarditn, her consent is not under- 
stood until she shall have expressed the same 


in terms; and in this, as in the preceding 
case, the namine and describing of the hus- 
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band to her is a requisite condition, but not 
the specification of the dower.—It is to be 
here observed that, if the person who con- 
veys the intelligence to her be a Fazoolee 
(that is, one who is neither an agent nor 
guardian), number or integrity are conditions 
essential to the effect; that is to say, tho 
information must be conveyed to her by two 
persons, or at least by one person of known 
good repute, according to Haneefa: but if 
the informer he acting merely as a messenger 
from the guardian, then neither number nor 
integrity are conditions, according to all the 
doctors. here arc many cases similar to 
this with respect to the point at present in 
question, suchas the recall of an ambassador, 
und the revocation of the privileges of @ 
Mazoon, \ 
tokens of consent from a Siyeeba,—IF a 
guardian propose a marriage’ to’a Siyceeba 
(or woman with whom a man has had carnal 
connexion), it 1s necessary that her compli- 
ance be particularly expressed by words,-such 
as, ‘1 consent to it,’’ because the prophet 
has sald, ‘‘SLYEEBAS are to be consulted,” 
and also because a Siyecba, having had con- 
nexion with man, has not the same pretence 
to silence or shyness as a virgin, and conse- 
quently the silent signs before intimated are 
not sufficient indications of her assent to the 
proposed alliance. 

Cases’ under which a woman is still con- 
sidered as a virgin, in respect to the tokens 
of consent. —I¥ the signs of virginity in a girl 
should happen to be effaced, cither by leap- 
ing or any other excrtion, or by a wound, or 
by frequent repetitions of the menscs, Me 

i she is still to be considered as a virgin; that 
is to say, her silence 1s a suflicicnt sign of 
her acquiescence in a marriage proposed, 
because she is still in reality a virgin, the 
law accounting every woman such who has 
not had carnel connexion with the other sex, 
—and consequently subject to the same shy- 
ness and reserve, from her not being accus- 
tomed to male society.—And if the signs of 
virginity be ctfaced even by fornication, yet 
she here also stands as a virgin, according 
to lancefa. Abou Yoosaf, Mohammed, and 
Shafei, arc of opinion that the silence of 
such an one is not a sufficient token of con- 
sent to a marriage proposed, because she is 
actually a Siyeeba, since she has actually 
had connexion with man.—Haneefa in this 
case argues that people in gencral still sup- 
ose her to be a virgin, and hence consider 
ie speaking as a breach of decorum, and 
consequently she will refrain from speech ; 
her silence, thereforc, must be held sufficient, 
lest her delicacy be violated: contrary to a 
case where a woman has lost her virginity 
either in an erroneous or an invalid mar- 
riage, a8 suclP an one would not be held a 
wirgin with rgspect to the point in question, 
the law having manifested her carnal con- 
nexion, by instituting, in her case, obse- 
vances which are a consequence of it (sucl¢ 
as Edit and Dower), and_by establishing the 
| parentage of her ohild,®whereas it recom- 
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mends as laudable, the concealment of forni- 
cation: this, however, is only where the case 
is not of a very notorious nature; for if a 
woman be known to abandon hersclf to for- 
nication publicly, her silence would not be 
deemed sufficient. 

eyes, nd denial—Iv a man 
should say to a woman, ‘ You have heard of 
your being contracted to me by our friends, 
and remained silent;’’ and she reply, “‘ No, 
I refused you,” or, ‘‘I dissented,” hor de- 
celaration is to be crcdited.—Ziffer says that 
the declaration of the husband is to be ere- 
dited, on account that silence is the original 
state of man, wherefore the person who ad- 
heres to that is the defendant; and the re- 
pulsion of the marriage is supcrvenient, 
wherefore the person who adheres to that is 
the plaintiff; the case is therefore the same 
as where a person enters into a contract of 
sale under a condition of option, and pleads 
a rejection after the time of option haselupsed, 
and the other denies the rejection,—for in 
that case the declaration of the denier is to 
be credited, as he adheres to what is original, 
to wit, silence. Our doctors, on the other 
hand, say that the husband, in the present 
case, on account of his plea of silence, pleads 
the obligation of the contract of marriage, 
an ' consequently of his being the proprictor 
of the woman’: person;* and, that the wife, 
by pleading the rejection, sets aside the claim 
of her husband, and must theretore be con- 
sidered as the defendant, in the same manucr 
as when a depositce pleads the restoration of 
a deposit, and the proprictor of the deposit 
declares that he had not returned it to him ; 
because, in such a ease, the declaration of the 
trustee would be ercdited, since he 1s in re- 
ality the defendant, although in appearance 
he be the plaintiff, for he frees himself from 
responsibility, and the original state of man 
is freedom, and an exemption from responsi- 
bility :—it is otherwise with respect. to the 
case of a condition of option in sale, becartse 
the obligation of a sale is manifested after the 
lapse ef the time of option, and therefore the 
person who pleads the rejection is plaintiff 
both in reality and in appearance. But here, 
if the husband should produce evidence in 
support of his silence, the marriage becomes 
established: if, however, he have no evidence, 
then an oath must not be imposed upon thie 
wife, according to Haneefa.—This is one out 
of six cases in which an oath is incumbent 
upon the defendant, according to Hancefa, 
in opposition to the opinion of the two dis- 
ciples; as will be fully treated of under the 
head of sales. 

Infants may be contracted by their guar- 
dvans.—THE marriage of a boy or girl under 
age, by the authority of theirepaternal kin- 
dred, is lawful, whether the girl be a virgin 
or not, the prophet, having dedared *‘ Mar- 





~ * Arab. Booza, ae, Genitale Mulicris. The 
hrase here adoptee is to: be thus understood, 
n marriage and divorce, vhroughout. 
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riage is committed to the paternal kindred.’ 
Malik alleges that this is a power the exercise 

of which does not appcertain to any of the 
kindred except the father.—Shafei maintains 
that it belongs only to her father or grand- 

father: and he adds that this privilege does 
not appertain to any guardian whatever with 
respect to an infant Siyecba, although he be 
her father or her grandfather.—Malik argues 
that power over freemen is cstablished from 
necessity; but in the present instgnce no such 
necessity exists, as infants are not subject 
to any carnal appetite; yet it is vested ina 
father, on the nutharity of the sacred writings, 
contrary to what analogy would suggest :— 
but he also says that a grandfather, not be- 
ing the same asa father, is not to be incltided 
with him. Our doctors, on the other hand, 

allege that the guardianship vested in a 
father is in no respect contrary, but is rather 
agrecable to analogy ; because marriage is a 
point which involves in it many considera- 
tions, both civil and religious; and it 1s not 
perfect unless the parties be equal in degree 
according to*he customary aceeptation ; and 
this cqualityis not always to befound; where- 

fore authority is vested in the father to con- 
tract his children during their minority, lest 
an opportunity of marrying them cqually 
might be lost.—Shatei argues, that entrust- 

ing the power of contracting marriage to any 
others than the father or grandfather would 
pe oppressive upon the child, since it is to be 
supposed that no others are equally intcrested 
in its welfare or happiness; on which prin- 
ciple it is that kindred of a more distant de- 

gree are not empowered to act with respect 
to the property of infants, a matter of infi- 

nitely less importance than their persons, and 
consequently the acts of such, with respect to 
the latter, are unlawful a fortiori—Our doc- 
tors argue, that affinity is a cause of affection: 
in other relations the same as in the -¢arents,- 
and in whatever degree that may be defective, 
a provision is made against any evil consc- 
quenee, by vesting in the child an option of 
acquiescence in the match after puberty, 
which acquiescence is necessary tv constitute 
its validity: contrary to the case of acts with 
respect to property, because these are capable 

of repetition, since they are done with a view 
to the acquisition of gain, which cannot be 
obtained but by such repetition; and such 
being the case, 1f any loss should happen in 
the property, it 1s irretrievable; wherefore 
authority to act in respect to property is use- 

less, unless it be absolute; and absolute au- 

thority cannot be established where there is 
any defect. The areument of Shafei, in sup- 

port of his second proposition (to wit, ‘that 
this privilege does not appertain to any guar- 

dian whatever with respect to an infant 
Siyecba, although he be her father or grand- 

father’), is, that her becoming a Siyeeba is 

to be considered as endowing her with suffi- 

cient understanding and capacity to act and 
judge for herself, on account of her being 
thus accustomed to male society, wherefore 

the law operates upon this consideration, 
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- 
without any regard to the absolute fact of her 
being endowed with such a portion of under- 
standing or not, as that is a matter which 
docs not readily admit of ascertainment. To 
this our doctors reply, that the infant re- 
quires a guardian whose tenderness and af- 
tection must be necessarily admitted; neither 
can her acquaintance with the other sex be 
considercd as endowing her with any addi- 
tional portign of understanding in regard to 
mankind, without concupiscenee, which, in 
a child, does not cxist.—It may also be fur- 
ther observed that the precept of the prophet 
already quoted is general aad indiscriminate, 
and therefore includes all relations equally ; 
whieh makes it a sufficient answer to Malik 
and Shafei. 

ReLAtions stand in the same order in point 
of authority to contract minors in marriage 
as they doin point of inheritance; but this 
authority, in the more distant relatives, 1s 
superseded by the existence of those of a 
nearer degree. 

Case in. which the marriage of urfants cas- 
tinties binding after pubeyty.—ly the mar- 
rtaee of infants be contracted by the fathers or 
vrandtathers, no option attcr puberty remains 
tothem ; because the determination of parents 
in this matter cannot be suspected to origi- 
nute in sinister motives, as their affection tor 
their offspring is undoubted; wherefore the 
murriage is binding upon the parties, the, 
same asif they had themselves entered into 
it after maturity. 

Cause which admits an option of aequic- 
scence after puberty.—Buv if the contract 
sliould have ech eaceuted by the authority 
of others than their parents, each is respec- 
tively at liberty, after they become of age, to 
choose whether the marriage shall be con- 
firmed or annulled.—This is according to 
Mancefy and Mohammed. Aboo Yoosaf 
waintains that, in this case also, no option 
remains to them,esinec he considers all guar- 
dians to be the same as parents. To this 
Haneefa and Mohammed reply, that the 
more distané the guardians stand in their 
aflinity to the partics, the less warm are 
their aifections supposed to be; whence it is 
to be apprehended that, in contracting the 
marriage, self interest, or some other sinister 
motive, might operate in their minds to the 
disadvantage of the infant under their guar- 
dianship, an evil which is provided against 
by leaving an option to the infant after 
maturity.—It is to be observed, however, 
that this case, applying generally to all 
except the father and grandtather, includes 
the mother of the infant, and also the Kazee; 
because the former, as being a woman, is de- 
ficient in judgment; and the latter, as a 
stranger, in affection; and consequently a 
right of option must be reserved to the infant 
attcr maturity.—It is also to be remarked 
that, in dissolving the marriage, decree of 
the Kazee is a necessary condition in all 
cases of option exerted after maturity : con- 
trary to the rule in the exertion of a similar 


right of option after manumission ; that is to| opMo’r.—TuE right o 
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say, if a master marry his female slave to any 
person, and afterwards emancipate her, she 
will have a right of option upon her emanci- 

ation; if she please the marriage continues, 

ut if she disapprove it is dissolved ; and the 
decree of the ies is not essential to such 
dissolution: but it is otherwise in the case of 
option after maturity; because that option 
is reserved with a view to ee against 
injury to the other rights of the parties, 
which might occur in a variety of instances, 
and which, if admitted (as, if the marriage 
were absulute, they must be), would be cal- 
culated to introduce many evils into the 
marricd state, since the guardian might, for 
instance, in exccuting the contract, agree to 
an inadequate dower, or to an unequal 
match; and as the dissolution of the mar- 
riage thus tends to affect other rights, a 
deeree of the Kazec is essential thereto: but, 
in the case of the female slave, the right of 
option after emancipation is intended as a 
sceurity against an evident injury to herself, 
as the husband’s power over her is extended, 
and his authority, as well as her obligations, 
in many respeets enlarged, by her emancipa- 
tion from slavery; whence it is that this 
right of option is restricted to female slaves 
only, and does not extend to males, to whom 
the above principle would not apply; and 
such being the case, the dissolution of her 
marriage 1s to be regarded merely as the re- 
moval of a hardship from herself, in which 
the dceeree of the Nazee 1s no way necessary, 
since all persons are cntitled to relieve them- 
selves from evil. 

Lokeus of acquiescence after puberty.—It 
the female, thus contracted during infaney, 
be of age when the marriage is first men- 
tioned to her, and she upon that occasion 
remain silent, her silence (according to 
Hlancefa and Mohammed), is to be con- 
strucd into consent; but if she continue 
igforant of the contract, her right of option 
is still reserved to her, until such time as she 
is informed of it, and remain silent as avove. 
—Mohamimed, in this case, makes it a condi- 
tion that the girl be duly informed of the 
murriage, because she cannot exert her right 
of option without a knowledge of that cir- 
cumstance, as the guardian may effect the 
marriage altogether unknown to her, and it 
may consequently happen that she never 
hears of it, and of course she would remain 
excused (as tou her silence) on the ground of 
ignorance; but he docs not make a know- 
ledge of her right of option a condition, be- 
cause that is an institute of the law, and 
ignorance is no plea with respect to an insti- 
tute of the law, with which it is supposed 
that every per@on ought to be acquainted ; 
the case 1s otherwise with a female slave, 

ho being erfiployed in tho service of her 
master has no opportunity to obtain an 
knowledge of the ine wherefore ignorance ® 
of this point is a gagd plea in favour of the 
continuance of her age Hoptio. 

Cyucumstances witch annul the right of. 
option In a virgin, 
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after maturity, is done away by her silence; | her husband inherits of her: and, in like 
but the right of option of a man is not'manner, if a youth so contracted should 


done away by the same circumstance, nor 
until he express his approbation by word or 
by deed, such as presenting her dower, co- 
habiting with her, and so forth: and in like 
manner the right of option of the female 
after maturity (in a case where the husband 
has enjoyed her before she attained to that 
state), is not annulled until she express her 
consent or disapprobation in terms (as if she 
were to say ‘I approve,” or, “I disap- 
prove),” or until her consent be virtually 
shown by her conduct, in admitting the 
husband to carnal connexion, and so forth. 

Degree of the continuance .of a right af 

* ’ r ‘ 

option after maturity.—Tux option of ma- 
turity of a virgin is not protracted to the end 
of the assembly ;* but that of a Siyeeba, or a 
youth, is not annulled even by the rising 
from the assembly, because the option of 
maturity is established by dissent, on account 
of the apprehension of the ends of marriage 
being defeated ; and whatever is establi§hed 
by dissent is annulled by assent, on account 
of its advantage being obtained; now the 
silence of a virgin is assent, but not that of a 
Siyeeba, or a youth; wherefore the option of 
the former is annulled, but not that of the 
two latter :—morcover, a Siyeeba’s option of 
maturityt has not been established by the 
act of her husband, as is evident; and a 
circumstance which is not established by the 
act of the husband is not restricted to that 
assembly, since that only whichis delegatedT 
is so restricted, as shall be hercafter demon- 
strated :§ contrary to the option of manumis- 
sion, as that is not annulled by silenee, but 
is protracted to the end of the assembly, and 
annulled by the rising from the assembly, 
because the option of manumission is estab- 
lished by the act of the master, namely, 
emancipation; and hence regard 1s had to 
the Majlis in this case, as well as in that of 
a woman endowed by her husband with an 
option of divorce. 

~ * da consequence of option is not 
cee -f:—A SEPARATION between a husband 
and wife in consequence of option after ma- 
turity is not divorce, from whatever side it 
proceed, because it may with propriety 
proceed from the wife, whereas divorce can- 
not. And so also, separation in conscquence 
of option after manumission is not divorce, 
for the same reason. 

Rule of inheritance in the marriage.of 
wfants.—IP a girl who has been contracted 
In marriage by her guardians, as already 
stated, should dic before she attain maturity, 


* Arab. Majlis, meaning the place or com- 
pany in which she may hapgen to be at the 
time of her attaitting maturity. It is treated 
_ of at large elsewhere. Vide Index. 

t+ By option, of*maturity, and option of 
manumission, isgmcant, option of acquie- 
@ scence after mafurity,ir after manumission. 
t Namely, a powe¢ of divorce. ' 

§ Sec Book of Divorce, Chap. ITT. 


die before he attains maturity, his “wife 
inherits of him;—and s0 also, if either 
should happen to die after maturity, with- 
out a separation having taken place ;— 
because the marriage contract was regular 
and valid ab origine, and would remain so, 
until dissolved by the dissent of one or both 
of the parties in the event of their arriving 
at maturity; but this being precluded by 
the demise of one of them, the marriage con- 
tinues good for ever; and consequently all 
the mutual privileges established in the 
parties by the marriage are irreversibly con- 
firmed by the decease of cither of them :— 
contrary to the case of a marriage contracted 
by un unauthorized person, where, if either 
ot the partics were to dic before assent being 
duly expressed, the other would not inherit ; 
because, in this case, the existence of the 
murriage is euspenece upon the consent of 
the parties, and is consequently rendered 
null by the demise of either previous to the 
declaration of their will in it; whereas, in 
the other case, the decease of either party, 
previous to maturity or separation, as afore- 
said, does not annul, but rather confirms 
their marriage. 

oe incapable of acting as guardians 
Mm amarriage,—AUTHORITY to contract others 
in marriage is not vested in a slave, an 
infant, or a lunatic, because such persons, 
being considercd in law as incapable of 
acting for themselves, arc incompetent to 
excreise any authority over others, a fortiori: 
moreover, this authority is established in 
guardians and others out of tenderness to 
persons who, from thcir situation, require 
attention and eare (such as infants and 
lunaties); but this would not be manifested 
by committing the execution of 1ffarriage, 
on their behalf, to persons of the above 
descriptions. ‘ 

AN infidel cannot be vested with this au- 
thority with respect to a Mussulman, male 
or female, because the word 6f Gop says 
“Hn DOTH NOT ADMIT INFIDELS TO ANY 
CLAIM UPON BELIEVERS;” and, if this au- 
thority were vested in infidels, it would be 
admitting them to such a claim: and hence 
also it is, that the evidence of infidels re- 
garding Mussulmans is not admitted ; and, 
upon the same principle, that Mussulmans 
and infidcls cannot inherit of each other. 

AN infidel is vested with this authority 
with respect to his children who are intidels, 
the word of Gop saying, “INFIDELS MAY 
EXERCISE AUTHORITY OVER INFIDELS;” 
whence it is that the evidence of infidels 
regarding infidcls is admitted, and that in- 
heritance obtains among them. 

Maternal relations may act in ihe of 
the paternal,=Tw defect of paternal rela- 
tions, autherity to contract marriage apper- 
tains to the maternal (it they be of the same 
family or tribe), such as the mother, or mater- 
fial uncle or aunt, and all others within the 
prohibited degrees, according to Hancefa, 
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upon a principle of benevolence. —Mohammed 
alleges that this authority is not vested in 
anysexcept the paternal kindred; and there is 
also an opinion of Haneefa on record to this 
effect.—Of Aboo Yousaf two opinions have 
been mentioned; according to that most 
generally reccived, he coincides with Mo- 
hammed: and their arguments on this sub- 
ject are twofold: *Frrsi, the prophet has 
declared ‘Marriage is committed’ to the 
paternal kindred’ (as was before quoted); 
SECONDLY, the only reason for instituting 
this authority is that familics may be pre- 
served from improper or unequal connexion ; 
and this guard over the honour of a family 
is c6mnfitted to the patcrnal relatives, whose 
peculiar province it is to take care that their 
stock be not exposed to any mean or de- 
basing admixture, so as to subject them to 
shame.—-[he argument of Haneefa is, that 
authority to contract marriage is instituted 
out of a regard to the interest of the child, 
which is fully manifested by committing it 
to persons whose relation to th€ infant is so 
near as to render them interested in its 
welfare. 

Or the Macla of an infant female slave,— 
Ir The Mawla* of ‘an infant female slave, 
having emancipated her, should contract her 
in marriage, it is lawful, although she have 
relations within the prolnbited degrees upon 
the spot, provided there be not among thera 
any relations of the paternal deseription, 
because the Mawla stands as a paternal rela- 
tion with respect to her. 

Or the Magistrate in defect of a natural 
guardiag.— WHERE persons are destitute 
of any natural guardian, the authority of 
contracting them in marriage is vested in 
the Imam or the Kazee; because the prophet 
has, in his precepts, declarcd, ‘‘ Persons being 
<lestitude of guardians have a guardian In the 
Sultan.” 

Or the neur@t guardian present in the 
absence of others.—I¥ the parents, or other 
first natural guardians of an infant, should 
be removed@to such a distance as is termed 
Gheebat-Moonkatat, it is in that case lawful 
for the guardian next in degrce to contract 
the infant in marriage.—Zitfer aud Shafei 
allege that it is not lawful, because this 
authority is vested in the first guardian as a 
right, in order that the family may be pre- 
served from the shame occasioned by the 
infant forming a degrading connexion; and 
this being a pusitive right, cannot be an- 
nulled by the absence of the party, as the 
law does not admit absence to be destructive 
of aright; and hence it is that if the absent 
guardian were to contract the infant in 
marriage on the spot where he may at that 
period happen to be, it is lawful; moreover, 
a relation of a more distant degree is not 
vested with authority in the existence of a 


nearer relative, since the mow distant is 





* Meaning the emancipator. For a full 
definition of this term, see the Emancipatien 
of Slaves. 
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precluded by the nearer.—The argument of 
our doctors is that authority to contract 
minors in marriage is instituted out of 
regard to their interest, as was already 
noticed; whence it is that this authority is 
not admitted over any, excepting such as are 
incapable of paying the necessary attention 
to their own intcrest; and this regard is 
not manifested in committing the business 
of marriage to the nearer guardian, who is 
absent, as from the exertion of his prudence 
or good sense no advantage can, in that 
situation, be easily derived ; the authority, 
therefore, in this case, devolves to the 
guardian next in degree who is present :— 
morcover, as, in case the first guardian were 
tu die, or to become insane, the authority 
would devolve to the next in degree, so does 
i likewise in the present case. And with 
respect to what Ziffer and Shafci have ad- 
vaneed, that ‘‘if the absent guardian were 
to contract the infant in marriage on the 
spot where he may at that period happen to 
bey it is lawful,’—the assertion is not ad- 
mitted: but even granting this, it is still to 
be observed, that although the more distant 
guardian be further removed from the infant 
in point of consanguinity, yet, being upon 
the spot, he is enabled to transact tor the 
latter, with the advantage of immediate and 
local knowledge ; and vice versa of the other 
guardians. ‘Thus they stand upon an equal 
footing with respect to authority; and who- 
ever of them may enter into a contract of 
marriage on behalf of the infant, the same 
holds good, and is not liable to be set aside. 
—-by the absence termed Gheebat-Moonkatat, 
is to be understood the guardian being re- 
moved to a city out of the track of the cara- 
vans, or which is not visited by the caravan 
more than once in every ycar; some, how- 
ever, have delined it to signify any distance 
amounting to three days’ journcy. 

"Lhe guardianship over a lunatie woman 
rests with her son—lr a lunatic woman 
have two guirdians, onc her son and the 
other her father, the authority of disposing 
of her in marriage rests with the former and 
not with the latter, according to Hancefa 
and Aboo Yoosaf. Mohammed says that the 
father is her guardian in this respect, as 
feeling a morc lively interest in her than the 
son.—The argument of the two Llders is 
that a son is prior to all others of the parental 
kindred and the right of guardianship goes 
by this right of priority, in preference to 
affection: thus any paternal kinsman (such 
as the son of the father’s brother, for in- 
stance), is in this respect prior to the mater- 
nal grandfather, although the natural affec- 
tion of the Istter be admitted to be the 
girongest. P 


Section.—Of Kafat, or | Equality, 
Definition of Kgfat.— Karat, in its literdl» 
scnsc, Means equality.—In the language of 
ithe law it significsgthe Yquality of a man, 
/With a woman, in"tke several particulars 
| which shall be immediately specitied. 
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riagé regard is had to equality, because the 
prophet has commanded, saying, ‘“‘'Take ye 
care that none contract women in marriage 


but their proper guardians, and that they be- 


not, so contracted but with their equals; 
and also, because the desirable ends of mar- 
raige, such as cohabitation, socicty, and 
friéidship, cannot be completely enjoyed 
excepting by persons who are cach other's 
equals (according to the customary estima- 
ion of equality), as a woman of high rank 
_ ind family would abhor society and cohabita- 
tion with a mcan man; it is requisite, therc- 
fore, that regard be had to equality with 
respect to the husband; that is to say, that 
the husband be the equalof his wife; but it 
is not necessary that the wife be the equal of 
the husband, since men are not degraded by 
cohabitation with women who are their in- 
feriors.—It is proper to observe, in this place, 
that one reason for attending to cquality 
in marriage is, that regard is had to that 
circumstance in confirming a marriage and 
establishing its validity; for if a wonfan 
should match herself to a man who is her 
inferior, her guardians have a right to 
scparate them, so as to remove the dishonour 
they might otherwise sustain by it. 
Lapin of tribe or family.—KQualiry 
srogard¢cd with respect to lincage, this being 
a source of distinction among mankind ; thus 
it is said, ''a Kooraish is the equal of a 
Kooraish throughout all their tribes;”’ that 
-is to say, there is no pre-eminence among 
them, between Jlashmees and Nitlees, Teye- 
mees or Adwees; and in like manner they 
say, an Arabis the equal of an Arab.’- 
This sentiment originates ina precept of the 
prophet to this effect; and hence it is evident 
that there is no pre-eminence considered 
among the Kooraish tribes: and with respeet 
to what Imam Mohammed has advanced, 
that “pre-eminence 1s not regarded among 
the Kooraisu tribes or families, excepting 
where the same 1s notorious, such as the 
house of the Ituantes,”’ his intention in 
this exception was merely to show that re- 
gard should be had to prce-cmincuce in that 
particular house, out of respect to the Khila- 
fet, and in order to suppress rebellion or dis- 
affection ; and not to say that an original 
equality docs not exist throughout. The 
Nooraishees are the descendants of Nazir, son 
of Kanaan, as is universally known.—Ibn- 
Hijr has said that the Kooraishees are de- 
scended of Kihr the son of Malik. The term 
Kovoraish is a diminutive of Jtursh, which 
means uw body of people, or congregation ; 
and this appellation was originally applied 
to them, because they were accustomed. to 
trade through different cities and countries, 
and aftcr being thus scatterc@, used to re¢ 
assemble at Mecti. ‘he Arabs are those 
who derive their descent from a stock an- 
‘terior to Nazir, or (according to Ibn-Hijr) 
anterior to Kihr. «. at 
TE Binno Baltala traye arc not the equals 
of Arabs of any other description whatg»- 


® 


MARRIAGE. 
quality necessary tn saswage —IN mar- | 
r 


[Vou I. 


. - 
ever, they being notorious throughout Arabia 


for every species of vice; and none of those 
before mentioned esteem them as upon, an 
equality with themselves. 

Ge oy, 2 cg ey MAW ADEDS; “CHat 18 
to Say, Ajims, Who are neither Kooraishces 
nor Arabs, are the equals of each other 
throughout, regard not being had among 
them to lineage, but to Islam.—Thus an 
Ajim whose family have been Mussulmans 
for two or more generations is the equal of 
one descended ot Mussulman ancestors ;— 
but one who has himself embraced the faith, 
or he und his father only, is not the equal of 
an Ajim whose father and grandfather were 
Mussulmans; because a family is net estab- 
lished under any particular denomination 
(such as Mussulman, for instance), by a retro- 
spect short of the grandfather.—This is the 
doctrine of Lianecfa and Mohammed. Aboo 
Yoosaf says that an Ajim whose father is a 
Mussulman is the equal of a woman whose 
father and grandfather are Mussulmans. 

An Aji who is the first of his family pro- 
fessing the fuith is not the equal of a woman 
whose father is a Mussulinan. 

In potnt of freedom.—EQUuALITY in point 

of freedom is the same as in point of Islam, 
in all the circumstanecs above recited, be- 
cause bondage is an cflcct of infidelity, and 
the propcertics of meanness and turpitude are 
therein found. 
‘ Ln point of character,—Rucarp is to be 
had to equality in piety and virtuc, accord- 
ing to Hanceta and Aboo Yoosat; and this is 
approved, because virtue is one of the first 
principles of superiority, and a woman de- 
rives a deeree of seandal and shame from 
the protligacy of her husband, beyond what 
she sustains even from that of her kindred. 
~-Mohammed alleges that positive equality 
in point of virtue is not to be regarded, as 
that is conneeted with religion, t& which 
rales regarding mere worldly matters do not 
apply, execpting where the party, by any 
base or degrading misconduct (such as a 
man exposing himsclf naked and intuxicated 
in the public strect, and so torth), may have 
incurred derision and contempt. 

Iu point of fortune.—KQuaLity is to be 
regarded with respect to property, by which 
is understood a man being possessed of a 
suflicicney to discharge the dower and pro- 
vide maintenance; beeausc if he is unable 
to do both, or either of these, he is not the 
equal of any woman; as the dower 1s a con- 
sideration for the carnal use of the woman, 
the payment of which is necessary of course ; 
and upon the provision of a support to the 
wife depends the permanency of the matri- 
monial connexion ; and this is therefore in- 
dispensable a fortiori.—This, according to 
some, 1s found in the ability to support a 
wile for one month only; but others say for 
a year. by a man possessing sullicient to 
enable him t discharge the dower, is under- 
stood his ability to pay down that proportion 
of it which it 1s customary to give immedi- 
afely upon the marriage, and which is termed 
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Moajil, or prompt; the remainder, termed 
the Mowjil, or deferred, it is not usual to pay 
until a future scason; and hence it_is that 
the dbility to pay that part of the dower is 
not made a condition.—Aboo Yoosaf teaches 
that regard is to be had only to the man’s 
ability to support his wife, and not to the 
discharge of the dower, because the latter is 
of a nature to admit of delay in the pay- 
ment, but not the former; and a man is 
supposed to®be sutliciently enabled to pay the 
dower where his father is in good circumstan- 
ecs. According to the doctrine of Hanecta 
and Mohammed, however, the fortune of the 
min is to be considered in general (without 
regard te any particular ability), insomuch 
that aman who may even be qualiticd both 
tu pay the dower and to provide subsistence, 
yet may not be held the equal of a woman 
possessed of a large property; since men 
consider wealth as conferring superiority, 
and poverty as inducing contempt. Aboo 
Yoosaf, on the other hand, maintains that 
wealth is not to be regarded 1y this respect, 
since it is not a thing of a stable or perma- 
nent nature, as property may be aequired 
in the morning and lost before night. 

aLind in potit of profession.— MQuauity 1s 
to be regarded in trade or profession, accord- 
ing to Aboo Yoosaf and Mohammed.~—-There 
are two opinions recorded of Hancefa upon 
this point; and there is also an opinion re- 
lated of Aboo Yoosaf, that the profession 18 
not to be regarded, unless where it is of such 
a degrading nature as to oppose an insur- 
mountable objection; such, for instanec, as 
barbers, weavers, tanners, or other workers 
in leather, and scayenecrs, Who are not the 
equals of merchants, perfumers, druggists, or 
bankers.—The principle upon which regard 
is to be had to trade or profession is, that men 

“assume to themselves a certain consequence 
from fie respectability of their callings, 
Whereas a degreg of contempt is annexed to 
thei on account of the meanness thereo’.— 
But a rcason, on the other hand, why trade 
or profession should not be regarded 1s, that 
these are not absolute upon a man, since he 
is at liberty to leave a mean profession for 
one of amore honourable nature. 

Case of a woman contracting herself on 
an iuimrdéquate dower.—I¥ a woman contract 
herself in marriage, consenting to receive a 
dower of much smaller value than her proper 
dower,” the guardians have a right to oppose 
it, until her husband shall agree cither’ to 
give her a complete proper dower, or. to 
separate from him.—This is according to 
Hanecfa.—The two disciples maintain that 
the guardians arc not possessed.of any such 
authority; and tlcir argument is, that what- 
ever the dower may be above ten Dirms is 
the right of the woman, and no person is to 
be opposed in relinquishing that which is her 
own; as where a woman, for instance, chooses 
to relinquish a part of the dover, after the 
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* The nature of the proper dower is fully 
explained in the next chapter. . 
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amount of it has been specifically stipulated. 
—TJ'o this Hancefa replies, that the guardians 
assume a certain degree of respect and con- 
sideration from the magnitude of the dower; 
and its smallness is an occasion of shame to 
them ; wherefore regard is had to that, as 
well as to equality: contrary to the case of a 
woman relinquishing her claim to any part 
of her dower after it has been specitically 
stipulated, because no disgrace falls upon the 
guardians from such dereliction. | 
Case of a father contracting hig infant child 
on a disproportionate dower.—Iv a father 
should contract in marriage his infant daugh- 
ter, agreeing toa very inadequate dower ; or, 
if he should contract his infant son, engaging 
forancxtravagant dower, yet this is legal an 
valid with respect to them.—This, however,. 
is not lawful to any excepting a father or 
grandfather, according to all the doctors.-— 
Lhe two diseiples have said that diminution 
or excess In the dower is illegal only where 
it is very apparent; that is to say, a contract 
of marriage, involving any very dispropor- 
tidhate excess or deficiency of dower, is not 
held by them to be legal; because the autho- 
rity of a father or grandfather to contract 
infants in marriage is founded upon the 
supposition of their regard for the interest 
of those infants, and therefore, where this 
regard docs not appear, the contract is null ; 
and in agreeing for a deficient dowcr on 
behalf of a female infant, or for an excessive 
one on behalf of a male, no regard to their 
interest whatever is manifested.—-Similar 
to this Js a case of purchase or sale; that is 
to say, if a guardian were, on behalf of an 
infant, to sell a thing for less than its value, 
or to buy athing for more than it is worth, 
at an exeessive disproportion, such sale or 
purchase would be invalid; and so also in 
marriage :—and hence it is that no person is 
cmpowered, with respeet to deficient or cx- 
cqgssive dowers, cxecpting a father or grand- 
fathcr.—To this Haneeta replies, that the 
law here rests solely upon whatever affords 
an argument of tenderness for the infant, 
and that is jound in nearness of aftinity ; 
and in marriage there are many considera- 
tions of more weight and moment than the 
dower, whereas, in transactions which con- 
cern property, that only is a consideration ; 
und where that which is the end appears to 
he defeated, their authority is donc away.— 
Lut with respect to others than the father and 
grandfather, no regard is had to affinity as 
an argument of tenderness in the present case, 
since that cxists in them in a smaller degree. 
od. father may contract his tufant.. child to.a 
slave.—I¥ a man contract his infant daughter 
tia slave, or hjs infant son to a female slave, 
it is lawful.—The compiler of the Hedaya 
ebserves tha® this is according to Haneefa, 
who argues that the father’s neglect of 
equality in this instance must be supposSd 
to arisc from some other considerations of 
greater weight, wherefore the said contract 
of marriage is law#il; but if it should ap-* 
peu that the paren? has adopted such a 
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match without any view to a particular 
advantage, the contract is in that case null: 
and the two Elders coincide with Haneeta 
in this opinion.—According to the two dis- 
ciples the contract is illegal, because it in- 
volves a twofold disadvantage with respect 
to the infant;—a want of equality in the 
first instance ; and secondly, a want of resi- 
dence, as a slave cannot be or remain any- 
where but with the owner’s consent. 


Section. —Of a Power of Agency to 

contract Marriage. 

aLgents in marriage, and their powers.— 
AdEnts in matrimony are persons employed 
and authorized by the parties concerned to 
enter into contracts of marriage on their be- 
half; and the power so delegated is termed 
Wikalit-ba-Nikkah. 

Ir is lawful for a nephew to contract the 
daughter of his unele in marriage with him- 
selt.—Ziffer alleges that this is unlawful. 

I¥ a woman give authority to a man to 
contract her in marriage with himself, and 
he accordingly execute the contract in the 
presence of two witnesses it is lawful. Zifter 
and Shafei aflirm that this is illegal, because 
no person ig competent to transfer and make 
himsclf the proprietor of that which is trans- 
ferred; as in a case of sale, for instance, 
where, if the proprictor constitute a person 
his agent of sale with respect to any par- 
ticular property, and the agent sell the same 
to himself, both the agency and the sale are 
void, no man being competent to act as the 
transferrer of property, and to become him- 
self the master of that property.—Shafei, 
however, alleges that a guardian may law- 
fully contract his ward to himself on the 

Ica of necessity, since, if he were not al- 
owed this privilege, she might never be 
marricd ; but a mere agent has no such plea, 
because in this case her guardian will cov- 
tract her.*—Our doctors, on the other hand, 
argue that an agent in matrimony is_mercly 
a negotiator, and the obligations of the con- 
tract do not, in any respect, affect the con- 
tractor of a marriage; neither would any 
objections which may arise apply to the 
simple negotiation, but to the rights and 
obligations which it involves: contrary to 
the ease of sale, as cited by Ziffer and Shafei, 
because there the agent appcars to be acting 
not merely as a negotiator, but also as a 
principal, in the contract of sale, and is con- 
sequently affected by its obligations. It may 
he remarked in this place, that as the con- 
tractor of a marriage 1s mercly a negotiator, 
so whcre a person becomes empowered to 
contract on both sides, his single declaration 
“I have contracted,” comprehends both the 
declaration and the acceptance, and conse- 
quently there is in this instané2 no occasion 
for two separate stntences.+ 











~~ > aca ae ra bccn asd ae eS 
+ * This proceeds upon a supposition that 
the guardian is not within the prohibited 
degrees, and tha®no #cher proper person 
offers. é 


+ See the beginning of this Book. c 
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gases of a contract executed by anun- 
agthor ized person.—Ir a man should contract 
in marriage the slave of another without the 
owner’s consent, the validity of the deed is 
suspended upon the will of the Owner: if he 
ap HON it is lawful; if he disapprove, it is 
null. 

In the same manner, if a man contract a 
woman in marriage wituout her knowledge 
in the presence of two witnesces, or if a 
woman contract a man in marriage without 
his consent, the validity is suspended upon 
the same circumstance.—This 1s an opinion 
of our doctors; because they hold that in a 
case of a contract entcred into by a Fazoolee, 
or unauthorized person, and to whith there 
exists any person who has a right to assent, 
the same stands as a complete contract, the 
validity of which is suspended upon that 
person’s approbation.—Shatei maintains that 
all acts whatcver of a TIazoolee are null; 
because the use of a contract is for the pur- 
pose of establishing its effect, like that of 
sale, for instiunece, which is used for the pur- 
pose of establishing a right of property, and 
that of marriage, for the purpose of cstab- 
lishing a right of enjovinent ; anda Fazovlee 
is incapable of establishing the effect, on 
account of his want of authority ; wherefore 
the act of the Fazoolee is nugatory.—The 
argument of our doctors is, that the founda- 


tion of the contract, namely, decluration and 


acceptance, has proceeded from a competent 
person (that is, from one who is sane and 
adult), and has reference to its proper sub- 
ject; neither can any injury be sustained if 
the contract be executed, inasmuch as there 
exists, In respect to it, a person who has a 
right of assent, and who, if he think proper, 
will signify such assent, and give the con- 
tract. forec, or, 1f otherwise, will reject it: 
and in reply to What is urged by She fei, we 
observe that the cfleet of a contract is some- 
limes deferred to a period subsequent to the 
time or date of the contract; as in a contract 
of sale under a condition of option, where 
possession 1s deferred until sucl# time as the 
condition of option drops. 

Ty an unauthorized person say to two per- 
sons, ‘‘ Be ye witness that I have married 
such a woman who is absent;”’ and after- 
wards the woman should hear of it, and con- 
sent, yet the marriage is void: but if, on the 
unauthorized person speaking as above, a 
third person were to say, ‘‘ I have married 
that woman to that man,’’ and the woman on 
hearing it should consent, the marriage is 
lawful. And, in like manner, if a woman 
should say ‘‘ Be ye witness that I have con- 
tracted myself to such a man who is absent,” 
and the man should afterwards hear of it 
and consent, the marriage would, notwith- 
standing, be void; but if, on the woman thus 
speaking, a bystander were to say, ‘‘ Be ye 
witness that.I give consent on behalf of such 
a person ;’’ and the man, on hearing of it, 
should give his consent, the marriage is valid. 
This is the doctrine of Haneefa. Aboo Yoo- 
saf alleges that if a woman were to say, ‘I 
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have contracted myself to such a man” (he 
being absent), and the man, on afterwards 
receeving intelligence of this, were to declare 
his assent, the marriage is valid. In short, 
according to Haneefa and Mohammed, one 
person is not competent to act as a I'azoolee 
in 2 contract of marriage, either on behalf of 
both parties, or as a Fazoolee on one side, 
and a principal on fhe other; whereas Aboo 
Yoosaf holds a contrary opinion. But, if 
two unauthorized persons enter into a con- 
tract of marriage on behalf of both parties, — 
that is to say, one on the part of the man, 
and the other on that of the woman,—or, if 
the persons enter into such a contract, one as 
a FAzoolee, and the other as a priucipal,—it 
is lawful, with our doctors (Ilaneefa, Mo- 
hammed, and Aboo Yoosaf). ‘The argument. 
of Aboo Yoosaf, in the case before stated, is 
that one person may in marriage stand as 
two, and the declaration of that person may 
be considered as two declarations* (whence 
it is that if one person be authorized by both 
partics, the marriage is effectcé by his single 
declaration) ; and, in the case of an unautho- 
rized person, the only difference is, that the 
validity of the contract remains suspended 
upon the ultimate consent of the partics, as 
in a case of Khoola, where, if a man were to 
declare that ‘t he had repudiated his wife by 
the form of Khoola for such a considera- 
tion” (the wife being absent), and she were 
afterwards to receive intelligence of this, and 
to assent, the Khoola is lawful; and so also, 
in a case of divorce or of manumission, where 
if a man were to declare that he had divorecd 
his wife for one thousand Dirms (she being 
absent), and intelligence of this reach her, 
and she consent,—or, if a man declare that 
‘le has emancipated such an one, his slave, 
«for a recompense of one thousand Dirms” 
‘(the stave being absent), and the latter, 
hearing of this assent, the proceeding is law- 
ful.—To this [%neefa and Mohammed reply 
that, in the case before recited, the declara- 
tion of the unauthorized person, ‘‘I have eon- 
tracted suéh a woman to such a man,” or, 
‘*] have married such a woman,’’ amounts 
to a contract on one part only, which is not 
valid, wherefore the legality of it is not sus- 
pended upon the consent of the parties, as 
its completion rests on the reply, which is 
not approved unless it, procecd from a person 
present in the assembly or company where 
the contract is made, and during the con- 
tinuance of that company; and, lke a sale, 
it is incapable of being protracted to any 
period beyond that assembly : but where a 
person, on the contrary, acts on the autho- 
rity of both partics, the contract is valid. 
because here his declaration applies cqually 
to both; and where the contract is entered 
into by two unauthorized persons (acting 
for, or, as it were, representing the respec- 
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* That is to say, ‘‘as the proposal and the 


acceptance,” or, in other words, ‘‘as the 


declaration and the consent.’ 
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tive parties), itis complete, as it here possesses 
all the essential properties of a contract; and so 
also in cases of Khoola or of divorce, or manu- 
mission for a compensation (as cited by Aboo 
Yoosat), because in such instances the decla- 
ration stands as a conditional vow on the 
art of the husband or the master, so asto be 
binding upon him, and from which he can- 
not with propricty retract; and hence the 
engagement is completed solely by him. 
Cases of the matrimonial agent execeding 


man Commission another, as his agent, to pro- 
cure him a wife, and the agent should con- 
tract him to two women, by one declaration, * 
his marriage is not valid with either, for, 
being unlawful with both, on account of its 
contradicting the tenor of the commission 
with which he was charged, and unestab- 
lished with either, on avcount of unspecified 
priority, a separation from both must neces- 
sarily ensue. 

Ir a person commission another, as his 
agent, to contract him in marriage to a 
woman, and the agent should contract him 
to a female slave the property of some third 

erson, it is valid (according to Hancefa), 
because here the agent appears to have acted 
in strict conformity with the tenor of his 
commission, as the term woman is general, 
applying cqually to the whole sex, to slaves 
as well as to others; nor can there be any 
doubt, since the case supposes the slave to be 
the property not of the agent, but of some 
third person ;—neither is there any impro- 
pricty init, as the case supposcs the autho- 
rizer not to be previously married to a free 
woman.—The two disciples allege that a 
marriage thus made by an agent is illegal, 
unless it be contracted with a woman who is 
the equal of the constituent; because, by the 
term woman, gencrally expressed, is to be 
understood such as it is customary towed, and 
nfcn commouly marry their cquals; the term 
woman, therefore, thus indefinitcly expressed, 
means such a woman as it 1s usual for such a 
man tomarry.—To this Aboo Haneefa replies, 
that in custom there is an indefinite latitude, 
it being common for men, even of consider- 
able rank, to marry female slaves, as well as 
free women who are their equals; and such 
being the case, the agent is not restricted to 
any particular description of women, as the 
term woman must be taken generally: and 
even admiiting that custom docs thus prevail 
in marriage, it may be replied that custom is 
of two different descriptions, one applying to 
words (as Daba, for instance, a term apply- 
ing to beasts in gencral, but which custom 
hath restricted to a horse) ; and the other to 
actions (such,#or instance, as men clothing 
themselves iy new garments on the festival 
of Yd); now, in the present case, custom 
applies to facts, and not to terms, and there- 
fore does not admit the construction of being 
restrictive.—It wil hereafter be shown, in 
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treating of Agency, that the two doctors re- 
gard equality, in the present case, upon an- 
other principle, to wit, that a man not being 
necessitated to marry any woman, of course 
his desire of being marricd by an agent re- 
lates only to a woman who is his equal. 


CHAPTER IL]. 
OF THE MIQR, OR DOWER. 


Marriage without a dower w_valid.—A 
MARRLAGE is valid, although no mention be 
made of the dower by the contracting parties, 
because the term Nikkah, in its literal sense, 
significs a contract of union, which is fully 
accomplished by the junction of a man and 
woman; moreover, the payment of dower is 
enjoined by the law, merely as a token of re- 
spect for 1ts object (the woman), whercfore 
the mention of 1t is not absolutely essential 
to the validity of a marriage :—and, for the 
gainc reason, a marriage is also valid, al- 
though the man were to engage in the con- 
tract on the special condition that there 
should be no dowcr: but this 1s contrary to 
the dootrine of Malik. 

Len Dirms the lowest legal dower.—Tite 
smallest dower is ten Dirms.*- Shafei says 
that whatever sum muy be lawful as the 

rice of a commodity in purchase and sale, is 
fawn as a dower, because the dower is the 
right of the woman, and consequently it must 
depend upon herself to detcrmine the amount 
of it. ‘The arguments of our doctors in this 
ease are twofold; First, a precept of the pro- 
phet, which expressly declares *‘ There is no 
dower under ten Dirms ;” Srconpiy, the law 
enjuins a dower with a view to manifest re- 
spect tor the wife, wherefore it must be tixed, 
in its smallest degree, at such a sum as mgy 
be respectable; and this is ten Dirms, that 
being the lowest amount of a theft inducing 
the punishment of amputation of a lmb, 
which shows that sucb sum is the least that 
can be regarded in an important or respect- 
able light. 

Case of a dower of ten Dirms.—IF a man 
assign, asa dower, a sum under ten Dirms, 
yet his wife shall receive the wholeten Dirms, 
according to our doctors.—Zitfer alleges that 
she shall receive a Mihr-Misl, or proper 
dower; because where the sum specitied is 
so small as not to bear the construction of a 
dower, it is the same as if none whatever had 
been named.-—The argument of our doctors 
is, that the impropriety of naming or stipu- 
lating so small a sum is on gccount of the 
injunction of the law, which cannot be ful- 
filled with less than ten Dinns, and thea 
woman. will certatuly be satisfied with ten 


* The value of the Dirntis very uncertain. 
Ten Dirms, according togone account, make 
about six shillings and-eightpence sterling, 
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Dirms, as she had agreed to accopt of less 
than ten: neither is it proper to take an ex- 
ample, in this case, from that in which no 
dower whatever has been named, because it 
may sometimes happen that a woman may 
grant the right of possession without any 
return, and out offpure love; but no woman 
will agree to a trifling return. And here, if 
the husband were to divorce the wife before 
consummation, her due on account of the 
dower is five Dirms, according ‘to our three 
doctors. Ziffer holds that she is in this case 
entitled only to a Matat, or present, the same 
as would be due where no dower had been 
namcd.—The meaning of the term Matat 
shall be hereafter fully explained. 1 , 

Lhe swrfe entitled to her whole dower, upon 
the consummation of the marriage, or the 
death of the husband.—Ir a person specify 
a dower of ten or more Jirms, and should 
afterwards consummate his marriage, or be 
removed by death, his wife, in cither case, 
has a claim to the whole of the dower speci- 
fied, because, by consummation, the delivery 
of the return for the dower, namely, the 
Booza, or woman’s person,* is established, 
and therein is confirmed the right to the con- 
sidcration, namely, the dower; and, on the 
other hand, by the decease of the husband 
the marriage is rendered complete, and every 
thing becomes established and contirmed by 
its completion, and consequently is so with 
respect to all its effects. 

alnd to one-half, upon divorcee before con- 
sununation,-—Lr the husband, in the ease pow 
stated, were to divorce his wife before con- 
summation, or Khalwat Sahech,t she, in this 
case, receives half her speciticd dower; Gop 
having commandcd, saying, “ Lr yr DIvorcHE 
THEM BEFORE YE HAVE TOUCHED THEM, AND 
HAVE ALREADY SETTLED A DOWER ON TILEM, 
YE SHALL PAY TUEM ONU-HALE OF WILAT 
YE HAVE SETTLED.” 

OpsEcTION.—It would hers appear that the 
whole dower should of right drop, because 
the object of the contract reverts to the wo- 
man untouched, the same as inesale, where 
the whole price drops, if the buyer and scllcr 
break off the contract. 

KurLty.—There are two analogical conclu- 
sions applicable tu this subject; First, what 
1s recited in the above objection; SxconpLy, 
it would appear that the whole dower is duc, 
because the husband did not make use of his 
possession, but suftercd it to pass from him 
untouched of his own choice; as in sale, 
where the whole price of a purchase is due, 
if the purchaser suffer the goods to perish in 
the hands of the seller; and these two con- 
clusions directly contradicting each other, 
they are both abandoned, and we adhere to 
the sacred text as above.—This case supposes 





* Literally, Genitale arvam Mulieris. 
_ fF Actirement, solus cum sola, where there 
1sno legal or natural impediment to the com- 
mission of the carnal act. It is elsewhere 
translated, complete retirement. 


. regard 
' dition of the husband, because of the words 
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#he divorce to take placc before Khalwat, or 
retirement, because that with a wife is held 
by our doctors to amount to carnal know- 
ledge, as shall be hereafter explained. 

Where no dower ws stipulated in the con- 
tract, the wife receives her proper dower.—T¥ 
a man marry a woman without specifying 
any dower, or on the expresss stipulation 
that she shall not have a dower, and he 
either have carnal connexion with her, or 
die, she is iz: that case entitled to her Mihr- 
Misl, or proper dower.—Shafei alleges that 
whore the husband dies, nothing whatever 
remains due: but many of his disciples and 
followers admit that the woman’s proper 
dower is due in case of carnal connexion. 
The ®argtiment of Shafci is that the dower is 
purcly a right of the woman; whence it is 
in her power to relinquish it a priori, for the 
same reason as she Is at liberty to remit it 
afterwards.—Lo this our doctors reply that 
in the dower are involved rights of three 
different descriptions; the Frrst, the right 
of the law, which is that it shal] not consist 
of less than ten Dirms (as has Been already 
said) ; the SEcoND, the right of the guardians, 
which is that it shall not be short of the 
woman’s proper dower; and the Trip, the 
right of the woman, which is that it shall 
become her property. Now the right of the 
law and the right of the guardians are to be 
regarded in the execution of the contract, 
but not its continuance; consequently, in 
the continuance, the dower is the right of the 
woman solely; and hence it is that she is 
empowered to give it up or relinquish it in 
the continuance of the contract, but not a 
priori. 

Or a present, in case of divorce befare con- 
summation. —I¥ a man marry a woman with- 
ont any specification of a_dowcr, or on con- 
dition of there being no dower, and divorce 
her befere carnal connexion, the woman in 
this case reecives a Matat, or present; Gop 
having command@d, saying, ‘GIVE HER A 
PRESENT, THE RICI ACCORDING TO TIS 
WEALYH, AND THE POOR ACCORDING To TITS 
poverry :”’ fhus a present is ineumbent upon 
the husband, on the authority of the suered 
writings :—but this is contrary to the doctrine 
of Malik.— The Matat, or present, here men- 
tioned, is to consist of three picces of dress, 
composed of such materials as are suitable to 
the woman to whom it is given; and these 
are, the irra, or shift; the Khoomar, or 
veil; and the Mulhaftet, or outer garment. 
The quantity is determined at three pieces of 
dress, on the authority of Aysha and Ibn 
Abbas.—From the restriction of the present 
to such materials as are suitable to the wo- 
man, it would appear that, in the adjust- 
ment, regard should be had to the woman’s 
state and condition (and such is the doctrine 
of Koorokhec), because it is a sort of substi- 
tute for the woman's proper dower :—but the 
more approved doctrine on this pent is, that 

be had solely to the state and con- 


of the sacred text before quoted,—‘ Tu? 
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RICH ACCORDING TO HIS WEALTH, AND TIE 
POOR ACCORDING TO HIS POVERTY.—It is to 
be remarked, that the present must not ex- 
ceed in value one-half of the woman’s proper 
dower, nov be worth less than five Dirms: 
the same is recorded in the Mabsoot. 

Case of a dower specified after marriage. 
—I'a man marry a woman without naming 
any dower, and the parties should afterwards 
agree to a dowcr, and specify its amount, 
such dower gocs to the woman, if the hus- 
band either consummate the marriage or dic ; 
but if he divoree her before consummation, 
she receives only a present. With Aboo 
Yoosat she, in this case, receives one-half of 
the dowcr specitied (and such also is the 
opinion of Shafci), because here the dower 
has been made obligatory and specifically 
determined, and consequently one-half is due, 
according to the words of the text, “Yr 
SHALL PAY THEM ONE-HALF OF WILAT YE 
HAVE SETTLED.” The argument of our doc- 
tors is that, in the present case, the speci- 
fication of the dower identifies a thing which 
wag due on account of the contract, to wit, 
the woman’s proper dower; and as this is 
incapable of subdivision, consequently that 
which is its substitute cannot be halved.—- 
With respect to the text above quoted, it is 
to be regarded as applying solely to what 
has been agreed to and specified at the period 
of the contract: this being agreeable to what 
is customary. | 

Case of an addition made to the dower 
after marriage.—IF «a man make any addi- 
tion to the dower in behalf of his wife sub- 
sequent to the contract, such addition is 
binding upon him.—This is contrary to the 
doctrine of Ziffer, as shall be demonstrated 
in treating of an increase of price in a con- 
tract of sale. — But although such after- 
addition to the dower be thus approved, yet 
it drops in consequence of divorce before con- 
suymation.--According to an opinion of 
Aboo Yoosaf, the woman is entitled to the 
half of the additional, together with that of 
the original, dower.—The cause of this dif- 
ference of opinion is that, with Haneeia and 
Mohammed, nothing is halved but what has 
been rendered obligatory, and specitically 
determined; whereas Aboo Yoosat holds 
whatever is engaged for after the contract to 
be the same as that which is made obligatory 
in the contract, and therefore considers it ay 
subject to the same rule. 

A wife may remit the whole dower.—Ir a 
woman exonerate her husband from any part, 
or even from the whole, of the dower, it is 
approved; because, after the execution of 
the contract, 1t is her sole right (as was al- 
ready explained, and the case supposes her 
dereliction of it to take place at a subsequent 
period. @ 

Case af Khalwat-Saheeb* or retirement.— 
Ira man retire with his wife, and there bé 
no legal or natural obstruction to the com- 
mission of the cdrna\ act, ad he afterwards 
divorce her, the whéle dower in this case 
goeg to her.—Shafei nfiintains that she is 
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here to receive no more than her half dower, 
because the husband cannot obtain posses- 
sion of the object of the contract but by 
actual coition; and the right to the dower is 
not corroborated and confirmed without cn- 
joyment.—The argument of our doctors 1s, 
that the woman has completed her part ot 
the contract, by delivering up her person, 
and by removing all obstructions, which is 
the extent of her ability; her right to the 
recompense is therefore confirmed and corro- 
borated; in the same mauner as in a case of 
sale, wherc if the seller have offered delivery 
of the goods sold, and there be nothing to 
obstruct scisin on the part of the purchascr, 
and the latter neglect to make seisin, he 1s 
considered as having made scisin, and the 
purchase is afterwards as a trust in the hands 
of the seller, and the whole of the price is 
obligatory upon the purchaser. 

Circumstances in which retirement does not 
imply cohsummation.—l¥ a man retire with 
his wife whilst one of them is sick, or fasting 
in the month of Ramzan, or in the [hram of 
a pilgrimage, whether obligatory” or volun- 
tary, or of a visitation at the shrine ot ‘the 
prophet (termed an Amrit), or whilst the 
woman is in her courses—this is not regarded 
asa Khalwat-Sahecb, or complete retirement, 
insomuch, that if the man were to divorce his 
wife after such a retirement, the woman 1s 
entitled to her half dower only; because all 
the above circumstances are bars to the car- 
nal act;—sickness, from the weakness and 
imbecility with which it 1s attended, or from 
its rendering the commission of the carnal act 
injurious to one or the other of the parties ; 
-~and fasting in Ramzan, because it would 
induce upon the party a necessity of expia- 
tion and atonement;--and pilgrimage, or 
visitation, because it would induce anccessity 
of atonement by sacrifice ;—and the woman’s 
courses, because they oppose an obstruction 
both natural and legal. 

Exception.—Burt if one of the parties.be 
observ ng a Nifl [voluntary] fast onlv, the 
woman is cntitled to her whole dower, 
because the breach of such a fast 1s a matter 
of indifference: a fast of atonement, or in 
conseguence of a vow, is the same as a 
voluntary tast in this respeet, and for the 
fame reason. 

Case. of retirement of an eunuch.—Ir a 
Majboob eunuch retire with his wife, and 
afterwards divoree her, she is entitled to her 
whole dower, according to Haneefa.—The two 
disciples maintain that the half dower only 
voes to her, on account that a Majboob is 
still more incapacitated than a sick person: 
contrary to the case of an Incen (or one 
naturally impotent), because the point of 
law rests upon the existeneg of the instru- 
ment of generation, which 18 there found, 

@ q 
Sa ee 
‘ * All Mussulmans are required, once in 
their lives, to make a pilgrimage to Mecca, 
which is termed Stidj-F'.rz, or ordained pil- 
rrimage. é 
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but not in the former case.—Hancefa, on thg, 
other hand, argues, that all which is due on 
the part of the woman is the delivery of her 
person (by admitting the husband to feel and 
touch her), and this being, to the extent of 
her ability, completely performed, it follows 
ne the consideration is completely due to 
rer. 

Ir is incumbent upon the woman to observe 
an [dit;(or appointed term of Deedee 
after the divorce, in all the cases here recited, 
for the sake of caution, on a principle of 
propel, from the apprehension or possi- 

ility of her womb being oceupicd by seed. 
The Edit is, moreover, a right of the law 
and of the fotus; and eredit is not to be 
given to the parties that they have not gom- 
mitted the carnal act, because this (in pre- 
cluding the necessity of Edit) would amount 
to an extinction of rights (as above specified) 
distinct and separate from these of the par- 
tics: but it is otherwise with the dower, 
because that is a matter of property, the 
right in which cannot be dccided upon 
principles of caution (like the Edit), nor 
under any circumstance admitting of doubt; 
the dower, therefore, is not due, where 
retirement is not of the description of 
Khalwat-Saheeh. IJX<adooree, in his commen- 
tary upon his own work, has observed that, 
if the obstruction to the carnal act be merely 
of a legal nature (such as fasting), the ob- 
servance of Edit is incumbent, because here 
‘the natural ability to the performance of the 
act is supposed: but if the obstruction be of 
a@ positive nature (such as sickness or in- 
fancy), the Editis not requisite, because the 
ability to perform the act does not here 
exist, 

Cases in which the present to the wife ts 
laudable, or tneumbent.—lv is laudable to 
bestow a Matat, or present, upon every 
woman divorced by her husband, execpting 
two descriptionsof women, namely, ofie whose 
dower has been stipulated, and whose hus- 
band divorces her before consummation,— 
and one whose dower has not been stipulated, 
and who is also divorecd befgre consum- 
mation; for in their behalf a present is 
not mercly laudable, but incumbent. Shafci 
says, that a present is incumbent in behalf of 
every divorced woman, excepting one whose 
dower has been stipulated, and who is 
divorced before consummation; because the 
present 1s made incumbent in the way of a 
gratuity, or compensatory gift, from the hus- 
band, on account of his having thrown the 
woman into a forlorn state by his separation 
from her; but, in the excepted instance, the 
half dower is a substitute for the present, as 
divorce is here a dissolution of the contract, 
and the present need not be bestowed re- 
peatedly. The argument of our doctors is, 
that the present is a substitute for the proper 
dower in the case of a resigned woman (that 
is, € woman who resigns herself to her hus- 
band witheut a dower), on account that, 
as the proper dower drops, the present be- 
comes incumbent; because, in a contract of 
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arriage, a return is essential: the present, 
ierefore,is a substitute for the proper dower; 
-and such being the case, it must not be re- 
quired in addition either to the whole dower, 
which is the original thing, or to any part of 
it: whence the present is not incumbent 
where any part of the dower is due. As to 
what Shatei advances, that ‘‘the present is 
iwade incumbent in the way of a gratuity, 
sor compensatory gif, from the husband, on 
» account of his having thrown the woman 
tintoa forlorn state by his separation from 
| her,” —we reply, that this act of his does 
‘not amount to on offence, as the husband 
iis privileged by the law so to do, wherctore 
“no recompense is duc from him on that 
account; and hence it is that the present is 
‘regarded merely as respectful and laudable. 
Case a a reciprocal bargain between two 
_contractors—-IF a person contract his 
‘daughter, or his sister, in marriage to an- 
_ other, on the condition of the other bestowing 
a sister or daughter in marriage upon him, so 
as that cach contract shall stand asa return 
for the other, respectively, both the contracts 
fare lawful. Shatei maintains that both the 


contracts are null, as they make one half of 


the woman’s person, reciprocally, a dower, 
and the other halt the subject of marriage ; 
* because, where the person marries his 
daughter to the other, and also constitutes 
her the dower for the other’s daughter, it 
follows that the daughter’s person* is divided 
between the other person and his daughter,— 
one half to that person, as husband, in virtue 
of the marriage, and the other half to his 
daughter as her dower; and as the matri- 
-monial possession, or propriety, is incapable 
of being participated (since it 1s ordained as 
'a complete enjoyment, and not as a partici- 
pated one), 1t follows that the bargain is 
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year. Butif aslave, by his owner’s consent, 
marry a woman on the same terms, it is law- 
ful, and the woman is entitled to the stipu- 
lated service only. Shafei is of opinion that 
the woman is entitled merely to the service 
stipulated in cither of these cases; because 
whatever may be lawfully received as a fixed 
return, is capable of constituting a dower, 
since a mutual exchange may he thereby 
offected, and consequently the case is the 
same as if the man had married the woman 
on condition of a stated service to be per- 
formed by another person, or on a stipula- 
tion of amscle watching her flocks tor a 
stated period. The arguments of our doctors, 
on this point, are twofold :—First, the pos- 
session of a woman’s person is not to be 
sought (that is to say, to desire, it is not 
lawful), except in heu of property; and 
teaching the Koran is not property ; neither 
does usufruct constitute property (according 
to the sentiments of our doctors), because 
that is not substantial or permanent, whereas 
property 1s a thing of a permanent nature, 
and what constitutes actual wealth ; service, 
therefore, not being property, to seck the 
possession of a woman’s person, in return 
tor the services of a freeman, is unlawful :— 
contrary to u case where a slave obtains a 
woman in marriage on the condition of his 
serving her, since here possession is sought 
for that which is actual property, the ser- 
vice of & slave being considered as such, 
beeause this comprchends a surrender or 
delivery of the slave’s person, and the 
person of a slave is actual property, and of 
course the usufruct thereof; wherefore it is 
analogous to the bestowing of the slave him- 
self asa dower: but with a husband who is 
free this cannot be the case : SECONDLY, 1t 18 
not lawful that a woman should be in a 


tnugatory. To this our doctors reply, that 
fhe contractor has named, as a dower, a 
thing ittapable of being so (since a woman’s 
person, in the sense it here bears, is in- 
“upable of being He property of a woman); 
, c7but yet the contract holds good, and a 
‘' Mihr Misl, op proper dower, remains due [to 
each of the women], the same as where wine 
' or a hog are assigned as a dower.—With 
-respeet to what Shafci urges, that ‘ the 
:, Matrimonial propriety is incapable of being 
** participated,” —1t is admitted ; but this par- 
‘ticipation is not induced in the present case, 
ins the person of either of the daughters is 
“mot made the right of the other daughter in 
levirtuc of the contract. 
20nd conuttion of service 
Ss, —T¥ a’free man marrya 
Woman, on the condition, in return, of serv- 
sang her fur a stated time (a year, for in- 
stance), or of teaching her the Koran, yet her 
cs proper dower is incumbent upon him not- 
3 withstanding, according to Haneefa and 
.. Aboo Yoosat, Mohammed has said that she 
* 1s, In this case, tv receive a sum amounting 
+; to the estimated value of his serwice for one 


situation to exact the service of her husband 
who is a freeman, as this would amount to a 
reversal of their appointed stations, for one 
of ‘the requisites of marriage is, that the 
woman be as a servant, and the man as the 
person served; but if the service of the 
husband to the wife were to constitute her 
dower, it would follow that the husband is 
us the servant and the wife as the served ; 
and this being a violation of the requisites 
of marriage, is therefore illegal; but it is 
otherwise with the service stipulated to be 
performed by another free person, with that 
person’s consent, as this offers no violence to 
the requisites of the contract; and so also, 
in the case of servicc of a slave, because the 
service performed by a slave to his wife is, 
in fact, performed to his master, by whosc 
consent it is that he undertakes it; and the 
same witli the case of tending floeks, because 
this is a servicwof a permanent nature, and 
admitted to be pertormed for wives, and 
therefore does ‘not violate the requisites of 
marriage; for the service of the husband to 
his wife, as a dower, is prohibited only as iv 
may be degrading to the former: but the 
tending of flocks is\not adegrading office. 
Mohammed, according to his tenets, holds (as 


oe 
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was already observed) that the woman is, in 
this case, entitled to receive a sum amounting 
to the estimated value of the service, because 
he maintains that what was stipulated (to 
wit, the service) is property, but of such a 


nature as it is not in the hushand’s power te | 


make delivery of, since by such an act he 
would violate the requisites of marriage; 
the ease, therefore, is fic same as if a man 
were to marry a woman, assigning, as a 
dower, a slave, the property of another, in 
which case he would have to pay the woman 
the value of such slave. Hanecfa and Aboo 
Yoosaf, on the othcr hand, hold that the 
woman is entitled to a proper dower; be- 
cause they maintained that the service here 
stipulated is not property, as a woman can- 
not legally exact serviee of her husband, 
being a freeman, in any situation whatever, 
lest a reversal of stations should be induced, 
as was just observed ; the naming, thercfore, 
of service as a dower, is the same as naming 
wine, or a hog; for, not being capable of 
legal delivery, it is not a subject of apprecia- 
tion; and such being the case, revoursy is 
had to the original rule in defect of any 
dower, and this dictates a proper dower. 
vases of a wife remitling or returning the 
dower to her husband, etther wholly or in 
part,--IF aman marry a woman on a dower 
of one thousand Dirms, and the woman make 
seisir of the said thousand, aud then present 
the same to him, and he take possession of 
such gift, and afterwards divoree her before 
consummation, the husband, in this case, has 
a claim upon his wife for five hundred Dirms, 
beeause he is not considered, in law, as hav- 
ing received, in the form of the eift, that 
identical thine which becomes obligatory 
upon his wife in consequence of divorcee be- 
fore consummation, since moncy is incapable 
of identification cither in the fulfilment. or 
the annulment of contracts. So also, if the 
dower consist not of money, but of articles of 
weight or measurement of capacity, as iron 
or copper.—But if the wife werc to make 
cift. to-her husband of the thousand Dirms, 
without having herself becn in posscsston of 
the same, * and he were afterwards to divorce 
licr before cossummation, in this Gase neither 
party has any claiit whateve¥ upon the other. 
Bhisepposced: s upon a favourable construc- 
tion; for analogy would suggest that the 
husband should receive from his wife the 
amount of half the dower, because the whole 
dower remains untouched with the husband 
in consequences of the gift, which amounts to 
a discharge, but the wife does not appear to 
be discharged from what becomes obligatory 
upon her in consequenee of divoree before 
consummation.~ -Ihe reason for a more fa- 
vourable construction of thélaw upon this 
point is, that the identical thing which be 
comes obligatory ‘apon the wife in favour of 
; tic husband, in consequence of divorce before 





. t a ° e 
* That is to say, relinquishes her right 
to 1t. c ; 
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consummation, has come to him, in his being 
discharged fro f the dower (through the 
wife’s gift), and. nd being thus obtained, 
any difference in the manner in whichét is 
obtained will not be regarded,x,that is to say, 
the end was, that the husband:should recover 
half the dower after divorce before consum- 
mation, and that end has been obtained, not 
indeed through divorcee, but through antece- 
dent gift, which answers the same purpose. 
Ira man marry a woman on a Gower of one 
thousand Dirms, and the woman make selsin 
of five hundred J)irms, and afterwards make 
a gift to her husband of the whole thousand, 
—as well of the portion in her possession, as 
of that which she has not received,—or‘of the 
latter only,—and the husband afterward» di- 
voree her before consummation, neither party 
in this case, has any claim upon the other, 
according to Hanccfa.—The two disciples 
maintain that the husband has, in this case, 
a claim upon the wife for one half of that 
proportion of which she had possession; be- 
cause they conccive of a part from the whole; 
—-thatis to say, if the wife were to make a 
rift of the whole dower to her husband, with- 
out having hersclf made previous scisin of 
any part thereof, the hushand has no claim 
to resume anything out of it;—and, on the 
contrary, if she were first to make scisin of 
the dower, and then to make a gift of the same 
to her husband, he would have a claim of 
eesumption upon her for one half; and con- 
sequently, when she has made seisin of any 
particular part or portion of it, he has aclaim 
of resumption upon her for the half of that 
part of which she had made seisin; andagain, 
on the other hand, because a gift of any part 
of the dower to the husband amounts to an 
abatement with respect to that part, and is 
therefore altogether excluded from the con- 
tract;* and consequently, when the gift is of 
that half which had remained unseived, if is 
the same as if the contract had regarded the 
half only (as where a seller, for instance, 
makes a gift of half the price of the commo- 
dity sold, in which case it is the same as if 
the price agreed upon were no more than the 
remainiug half); and such being the case, it 
follows that the proportion of abatement (in 
consequence of gift) becomes altogether ex- 
eluded from the dower, and that the half of 
which seisin had been made stands as the 
complete dower;—and as, where scizin had 
been made by the wife of her whole dower, 
and she had presented the same to her hus- 
band, he would still (upon divoree before 
consummation) have a claim of resumption 
upon her for ono half (as has been shown in 





* The phrase in the original is remarkable, 
‘S LENAZA YEWLUKKO B’ASSIL AL AKID,”— 
‘and therefore is connected with the origin 
of the contract;’’—that is to say,—with a 
period antegedent to the contract, and conse- 
quently not included in it. Tho term here 
adopted appears to be the clearest by which 
the translator could express the sense. 
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wf former ney so here, in like manner, he 
has a claim of resumption for a moiety of the 
seised proportion, that standing as the com- 
pletedower. The argument of Aboo Haneefa 
in this case is, that the end of the husband 
hath been already obtained, in a moiety of 
the dower remaining untouched with ae 
without any return; wherefore, upon divorc- 
ing his wife before consummation, he would 
have no occasion to?make any resumption: 
and with respect to what the two disciples 
advance, that ‘‘an abatement becomes alto- 

ether excluded from the contract,” it may 

e replied, if this were to be admitted, it 
would follow that, in a case where a man 
marries 2 woman on a dower of twenty Dirms 
(for Mstanee), and the woman makes a gift 
to him of fifteen Dirms out of the twenty, 
ten Dirms would remain obligatory upon the 
husband; because, the abatement being ex- 
eluded from the contract, it would be the 
same as if he had married her upon a dower 
of five Dirms; and if he had marricd her 
upon such a dower, he would be bound for 
ten Dirms, on the principle of itw, that ifa 
man marry a woman on a dower of fewer than 
ten Dirms, ten Dirms are obligatory upon 
him: this idea would consequently Icad to 
an unjust and unfounded conclusion, and is 
theretore inadmissible. 

lraman marry a woman on a dower of one 
thousand Dirms, and she make a gift to him 


of a part less than the half,—two hundred,, 


for instance,—and take possession of the re- 
mainder, and the husband afterwards divorce 
her before consummation, he has, in this 
case (according to Aboo Ilaneefa), a claim of 
resumption upon her for such a sum as, to- 
gether with what she had previously be- 
stowed upon him, makes a moicty of the 
whole, namely (in the supposition before 
mentioned) three hundred Dirms:—acecording 
to the stwo disciples, on the contrary, his 
claim of resumption is for the half of what 
the woman had made seisin of, namcly, four 
hundred Dirms. 

The same when the dower consists of effects, 
—I¥ a manenarry a woman on 4 dower con- 
sisting of certain specified cffects, and she 
make a gift of the same to him, either before 
or after scisin, and he afterwards divorce her 
before consummation, he, in this case, has no 
claim of resuinption whatever upon the wo- 
man.—This procecds upon a favourable con- 
struction.—Analogy would suggest that he 
should have a claim to the amount of the 
value of half the effects, because here it be- 
comes obligatory upon the woman to make 
restitution of half the dower, as was already 
explained, and she is incapacited from mak- 
ing restitution by delivery of half the actual 
effects, in consequence of her gilt; wherefore 
it would appear that she should make it by 
paying the estimated value of one half.—But 
the reason for a more favourable construction 
of the law in this case is, that the husband, 
who is entitled to recover from the woman 
one half of what shc had taken possession of, 
In consequence of his having divorced her 
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before consummation, has already actually 
obtained this (through her gift); whence it 
is that the woman would not be at liberty to 
give her husband any other thing in licu of 
those effects, because the consideration con- 
sists of a thing capable of identical specitica- 
tion, and of course the said effects, which 
have been in possession of the woman, and 
by her made over in gift to her husband, con- 
stitute a dower of a certain specific descrip- 
tion; thus the husband appears to have 
received that actual thing which had been 
rendered obligatory upon the wife by divorce 
before consummation :—contrary to the case 
of a dower consisting of a debt; for here, if 
the wife were to make scisin of such debt, 
and then to make a gift of the same to her 
husband, and he afterwards to divorce her, 
as above, he would, in this case have a claim 
of resumption upon her for the value of one 
half of the dower, because a debt of this na- 
ture is, like money, incapable of identical 
specification :—and contrary, also, to a case 
where a woman, having taken possession of 
effegts, as a dower (as was stated in the pre- 
ceding case), sells such effects to her husband, 
because, in this case, they have come back 
to him for a consideration, and his claim is 
to the recovery of the half of her dower with- 
out any consideration.—And if the dower 
consist of an animal, or of effects, which are 
a debt upon the husband,* the rule is the 
same as in the case of one consisting of 
specified ctfects; beeause the thing sclacd by 
the woman is of such a nature as, if she had 
herself borrowed it, must be restored by her 
in substance; and articles of this description 
are all capable of identical specification. 
Causes of stipulation te behalf of the wife, 
-—]/ a man marry a woman on a dower of 
one thousand Dirms,t on a condition that he 
is not to carry her out of her native city,— 
or that he is not to marry, during his 
matrimonial connexion with her, any other 
weman, in this case, if he observe the con- 
dition, the woman is entitled to the above 
specified dower only, as that consists of a 
sum sufficient to constitute a legal dewer, 
and she has agreed to aceept it; but if he 
should infringe the condition, by cither 
carrying her out of her native city, or marry- 
ing unothcr wife, she is in this case entitled 
to her proper dower, because he had acecded 
to a condition on behalf of the woman which 
was advantageous to her, and that not being 
fulfilled, the woman is not supposed to be 
satisficd with the thousand Dirms, and must 
therefore be paid her complete proper dower; 
the same as in a case where a woman had 
agreed to accept of one thousand Dirms, as 
a dower, on condition of being treated with 


® * That is @o say, an animal, or effects, 
which had been borrowed or procured upon 
eredit by the husband. e 

t ‘his case proceeds on the supposition o 
one thousand Dirnts being of less value than 
the woman's propemdower: 
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he were to say, “I assign this slave as a 
dower”), and it should afterwards appear 
that the person so mentioned as a slave was 
at that time free, in this case a proper dower 
is due, according to Hanecfa and Mohammed. 
Aboo Yoosaf says that here the husband 
owes the estimated value of the free person 
aforesaid, supposing he were a slave; for he 
argues that the man has filled the woman 
with the expectation of a certain property, 
the delivery of which he afterwards finds 
impossible; the valuc therefore is obligatory 
upon him, or an article similar to that agreed 
for, if it be of the species of Zooatal Imsal, 
as in a case where a man marries a woman 
on a dower consisting of a specified slave, 
and the slave dies before delivery.—Aboo 
Hanecfa, on the other hand, says, that 
where nomination and pointed referenec* 
are united, regard must be had to the latter, 
because indication is more clear and express 
under that forin, and hence the case is the 
same as if the man had engaged to give, as 
a dower, wine or a hog.t Mohammed (coin- 
ciding with Hanecfa with respect to fhe 
slave, and dissenting from him with respect 
to the vinegar, as aforesaid) says that it is 
a rule, that if the thing named be of the 
same speeles with the thing specified by 
pointed reference, the contract is connected 
with the latter; but if the thine named be 
uf a species distinet and different from the 
thing pointedly specified, it [the contract] is 
connected with the thing named; because 
indication is more cffectual from naming a 
thing, than it is from pointing that thing 
out, inasmuch as it is Narehy known what 
that thing is, whereas by pointing it out the 
substance only is known :-—on which principle 
it is that if a man purchase a ring stene, on 
the condition of its being a ruby, and it 
should prove to be only a garnet, the bargain 
is void, on aceount of the difference of spe- 
clus; but if a person were to purchase a 
stone on condition of its being a ruby, and 
it should prove to be an emerald, yet the 
bargain holds good, beeause these are held 
by lapidarics to be of the same species :— 
now, 1n the present instance, the slave and 
the free person are of one and the same 
species ; the contract, therefore, 1s connected 
with the thing identically specified or pointed 
out, and on this principle her proper dower 
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* Tasmecat and Isharct: the former term 
means simply naming a thing, or (as ex- 
pressed above) nomination ; by the latter is 
understood pointing a thing out, such as 
“This slave,” &e, 
t That is to say, the conditjgn is altogether 
void, and a proper dower is of course due ; 
for if the man were to say, ‘ Iewill give as u 
dower this slave,’ and the person so spoken 
e* should appear to be frec, it is evident 
remese being had to the relative ‘ this,” 

enoting pointed, refereriice) that the con- 
dition or agreenfent iscipso facto null, as 
regarding a thing wh{vh does not exist. 
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is due to the woman; but wine and vinegar 
being of distinct species, and totally different 
from each other (inasmuch as the lattey is 
lawful in use, and the former prohibited,) 
the contract is there connected with the 
thing nominally specified, and consequently 
the woman is entitled to vinegar equal in 
quantity to the wine. 

IF a man marry a wom2n, agreeing to give 
her, as a dower, two slaves specified, as if he 
were to say, ‘‘I assign, as a dower, those two 
slaves;’’ and it should happen that one of 
the persons so specified as slaves is free, in 
this case, according to Haneefa, the woman 
is not entitled to more than the single slave 
remaining, provided the value be cqua! to 
ten Dirms, because the slave is particulcrly 
assigned, and where the assigned dower is 
admitted to be incumbent, this prohibits the 
obligation to a proper dower ;—as where a 
man, for instance, marries au woman, assign- 
ing her, as a dower, a piece of cloth of the 
value of five Dirms, in which case the 
woman gets-the piece of cloth aforesaid, 
together with five Dirms in money, in such a 
manner as that the whole shall amount to 
ten Dirms. being the lowest legal dower, 
beyond which nothing is incumbent. Aboo 
Yoosat alleges that, in this case, the woman 
gots the slave, together with the amount of 
the estimated value of the other person, 
supposing he were a slave, because here the 
‘man has filled her with expectation of two 
slaves, the delivery of one of which after- 
wards appears to be impossible; wherefore 
the value of the latter is obligatory upon 
him. Mohammed has said (and there is also 
one opinion recorded of Haneefa to the same 
effect) that the woman gets the slave, together 
with a property sufficient. to complete her 
proper dower, if that should exceed the value 
of the slave; because, if both the persons 
named as slaves by the husband, m spect- 
fying the dower, were actually free, the 
whole proper dower (according to Mohammed) 
would be due ; and consequently, where one 
only is a slave, that slave is dyc, together 
with such property as (along will the slave) 
amounts to a proper dower. 

A woman is not entitled to any dower 
under an invalid marriage dissolved before 
consummation.—IF the Kazee separate a man 
from his wife, before cohabitation, on account 
of their marriage being invalid, the woman 
is not entitled to any part of her dower, be- 
cause, where the marriage is invalid, no 
obligation with respect to, dower is involved 
in the contract, as that, in such a case, is also 
null; nor is the dower hild to be due on any 
other ground than the fruition of the connu- 
bial enjoyment, which is not found in the 
present instance.—In the same manner no 
dower is duc after Khalwat Saheeh, or com- 

lete retirement, because, on account of the 
invalidity of the marriage, the law does not 
consider ret:rement as indicating the com- 
mission of the carnal act, and consequently 
it docs not stand as such. It is, however, to 
bé observed that in an invalid marriage a 
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*separate dower is not due on account of 
every repetition of the carnal act, because 
here the right of possession is doubtful, and 
the case is therefore the same as where a man 
has repeated carnal connexion with the slave 
of his son,—or where a man has repeated 
carnal connexion with his wife, and it should 
afterwards appear that he had suspended the 
divorce of that woman upon the circum- 
stance of his mafrying her,—in either of 
which cases one dower ouly is duc, because of 
a doubt respecting the right of possession ; 
contrary to a case where a inan has repeated 
carnal connexion with the slave of his tather, 
his mother, or his wife, and pleads his con- 
eveption of the same being lawful; for in 
thm ca8e a dower is incumbent upon him for 
every repetition of the act, because here no 
doubt exists, as he appears, on every repe- 
tition, to have had carnal eonnexion with a 
slave who is the absolute property of another: 
—and, contrary, also, to a case where a man 
has repeated carnal connexion with a female 
slave held in partnership between himself 
and another, for in this case &n half fine is 
Incumbent upon him for every repetition 
(according to the determination in the Bur- 
hanal Aima of Abdal-azeez-Bin Amrvo), 
because he has every time committed the 
carnal act in the share of his partner. 

But in case of consummation, she ts 
entitled to her proper dower, not eaceeding 
what is specrfied in the contract,—IF a mag 
engage With a woman in an invalid marriage, 
and have carnal connexion with her, she is 
in this case entitled to her proper dower: 
but she is not entitled to more than the 
speeiticd dower,* according to our doctors.— 
This is contrary to the opinion of Ziffer, who 
concelves an analogy between this and an 
invalid sale; that 1s to say, in an invalid 

» sale, if the stipulated price of the thing sold 
ebe short of its actual value, the latter is due 
to whatever amount; and so also in the 
present case.—#he argument of vur doctors, 
in this case, is that the thing which the 
husband has received (namely, the possession 
of the worftan’s person) is not property, and 
therefore is not appreciable in any other way 
than by the assignment of a dower; now if 
a dower assigned should exceed the proper 
dower, the excess is not incumbent, beeause 
of the invalidity of the assignment, for that 
is a part of the contract, which being invalid, 
the assignment is so likewise; and, on the 
other hand, if the dower assigned be short of 
the proper dower, the difference is not incum- 
bent, because, With respect. to that, assign- 
ment has not been made: contrary to an 
invalid sale, because there the thing sbld 1s 
appreciable, and consequently the amouut of 
the return will be adjusted by its value. 
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* That is to say, if her proper dower 
should exceed in value the dower specified in 
the contract, yet the woman a entitled to 
the specitied dower only, and not to her 
proper dower. : 
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And she must observe an Edit after sepa- 
ration.—THE observance of an Edit, atter 
separation, is incumbent upon a woman with 
whom a man has had carnal connexion in an 
invalid marriage. And here the Edit is to 
commence as from the date of separation, and 
not from that of the last carnal connexion. 

A child born in an illegal marrige is of 
established descent.—ITHrE descent of a child 
born of a woman enjoyed in an illegal 
marriage is established [in the reputed 
father], because in this regard is had to the 
child’s preservation, since if the descent were 
not to be established, the child might perish 
for want of cure.—Mohammed holds (and 
decrees are passed agreeable to this doctrine) 
that, in the establishment of genealogy 
under an invalid marriage, the time* is 
calculated from the first curnal connexion, 
not from the date of the marriage, because 
one which is invalid does not give a claim to 
the carnal act, so as to stand as such, where- 
as the reverse is the case in a valid marriage, 
as that establishes such claim: and hence, in 
the establishment of genealogy, the time is 
caleulated from the date of the marriage. 

Liate of the Mihr Misl, or proper dower,— 
Tne Mihr Misl (or proper dower) of any 
woman is to be regulated, in its amount or 
value, by that of the dower of her paternal 
relations, such as her paternal sisters or 
aunts, or the daughters of her paternal 
uncles, and so forth, according to a precept 
of lbn Mussaood, ‘‘'lo the woman belongs 
sucha dower as is usually assigned to her 
female paternal relatives : ’—moreover, men 
are accounted of the class of their paternal 
tribe, and the value of a thing cannot be 
estimated but by attending to the value set 
upon its class. 

A. WoMAN’s proper dower is not to be 
estimated by the dower of her mother or her 
maternal aunt, where they are not descended 
of her father’s family, on account of the 
precept of Ibn Massaced alrcady recorded : 
yet uf her mother should be descended of her 
father’s family (being, for instunce, the 
daughter of his paternal uncle), in this case 
a judgment muy be formed from her dower, 
as being descended trom the family of the 
father. 

In regulating the proper dower of a 
woman, attention must be paid td her 
equality with the women from whose dowers 
the rule is to be taken, in point of age, 
beauty, fortune, understanding, and virtue, 
because it varices according to any difference 
in all these circumstances ; and, in like 
mauncr, it differs according to place of resi- 
dence, or time (thatis to say, times of trouble 
and confusion, as opposed to times of tran- 
quillity) ; an@the learned in the law have 
observed that equality is also to be regarded 





* The probable term of pregnancy, “by 
which the child’s descent is to be judged of 
and ascertained. (For a®further eluci ai 
of this point see Boek of Divorce, Chap. XIII. 
& 
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in point of virginity, because the dower is! confine his wife at home is solely for the sake 


different according as the woman may be a 
virgin or otherwise. 

A womun’s guardian may become surety 
for her dower.—Ir the Walce [guardian] ofa 
woman bevome surety for her dower, it 1s 
approved, because he is comp: tent to such 
responsibility (that is, to take such obliga- 
tion upon himself), and he 1s surety In a 
thing which is a legal subject of bail 
(namely, the dower), since that is a debt, in 
which bail is approved: and the woman 1s 
afterwards at liberty to require her dower 
either of her husband or of her guardian, as 
in all other cases of bail: and if the guar- 
dian pay the dower, he shall take the same 
from the woman’s husband, where he has 
become surety at his desire, as is the in- 
variable rule in bail. The bail is in like 
manner approved, if the wife be an infant: 
contrary to where a father sells the property 
of his infant child, and becomes bail for the 
amount, which is not lawful, because a 
guardian is, with respect to marriage, a ne- 
gociator merely ; but, in sale, he is the exv- 
cutor of the contract (whence itis that its 
obligations rest upon him, and its rights 
appertain to him) ; and the father’s discharge 
is also approved, if he clear the purchaser of 
the whole price of the infant’s property ; and 
he is moreover at liberty to take possession 
o the price after the infant shall have 
attained maturity ; wherefore, if his bail 
were to be approved, it would admit the 
principle of a man becoming surety in his 
own behalf, which is absurd. 

Opsecrion.— A father is at liberty to take 

ossession of the dower of his intant 
tae in the same manner as of the 
price of his infant child’s property ; where- 
fore if the bail of the father with respect. to 
the dower be approved, it follows that he is 
bail in his own behalf. 

Repiy.—The authority vested in a father 
to take possession of the dower is beeause of 
his parental relation, and not on account of 
his Wane a party in the contract (for which 
reason it is that he is not at lhberty to take 

ossession of the dower after the maturity of 
ris child), so that he docs not in this case, 
appear to be bail in his own behalf. 

al woman may resistconsiommationuntil she 
be paid the prompt “proportion of her dower, 
—-A WOMAN may A ys to admit her husband 
to a carnal connexion until she receive her 
dowcr of him, so as that her right may be 
maintained to the return, in the same 
menner as that of her husband to the object 
for which the return is given, asin sale. 

A WOMAN is also at lhberty to resist her 
husband earrying her upon a journcy until 
she shall have reecived her Gower of him, 
for the same reason. 

On the other hand, the lucband has no 
pewer to restrain his wife from going ona 
Sourney, or from going abroad, or visiting 
her friends, until such time as he shall have 
«discharged the whule of the Mihr Moajil, or 
prompt dower, because ¢ husband’s right to 


of securing to himself the enjoyment of her 
person, and his right to such enjoyment does 
not exist until after the payment of the ‘ve- 
turn for it. 

nless the whole dower be deferable.— 
Wuaat is here advaneed proeceds upon a sup- 
position of the whole dower, or a certain 
portion of it, being Moajil, or prompt; but 
if the whole be Mowjil, “or deferred,* the 
woman is not at liberty to refust the em- 
braces of her husband, as she has dropped 
her right by agrecing to make her dower 
Mowjil,—the same as in a case of sale, where, 
if the price of the article sold be made de- 
ferable, the seller is not at liberty to detain 
the article sold on account of the price:— 
Aboo Yoosaf controverts the doctrine which 
is here advanced, and maintains that, in 
this case also, the wife is at liberty to refuse 
to admit her husband to carnal connexion, 
as long as he omits to make payment of the 
dower. 

And she may also resist a repetition of the 
connerion, a ter consummation, in the lithe 
Cireumstances.—I' is further to be observed, 
that even if the husband should have com- 
mitted the carnal act, or should have been in 
complete retirement with the wife, yet the 
rule is the same; that is to say, she 1s still 
at liberty to refuse to admit him to carnal 
connexion, or to resist his carrying her 
wpon a journey, until such time as she shall 
have received the whole of her prompt dower 
from him.— This is the doctrine of Haneefa. 
—The two disciples, on the contrary, allege 
that the woman, in this case, has no such 
liberty of refusal or resistance. It is to be 
rewarked, however, that this ditlercnee of 
opinion subsists only where the original 
carnal act, or complete retirement, has taken 
poe with the woman’s consent; but if she 
1ave been enjoyed by force, or if she be an 
infant or an idiot, her right of refusal or re- 
sistance, as above, docs not Gease, according 
to the united opinion of all our doctors. 

But she is, noticithstanding, entitled to her 
subsistence.—lv is proper to observe, that 
where the woman refuses to admit the hus- 
band to a repetition of the carnal act, as 
above stated, yet she has, nevertheless (ac 
cording to Haneefa), a claim to her subsis- 
tence, as her retusal does not, in this case, 
proceed from any stubbornness or disobe- 
dience, since if is not exerted in resistance 
to aright, but rather in maintenance of one. 
—The two disciples hold that she 1s not 
entitled to any subsistence ; and their argu- 
ment on this oceasion 1s, that the sole object 
of the contract has been duly delivered to 
the husband, either by the single carnal act, 
or by the single complete retirement, as 
aforesaid ; on which account it is that her 
right to her whole dower is confirmed and 


* That is to say, if the stipnlation fixes 
the payment of the dower at some future 
period, as a year, or so forth. 
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eftablished, and consequently no right of 
further detention of her person remains with 
her; as in a case of sale, where the seller 
havifig delivered the article sold to the 
purchaser, before receiving the price, has no 
turther right over it.—Haneefa, on the other 
hand, reasons that the woman in resisting 
refuses and withholds a thing which she has 
opposed tu a return, and over which she has, 
of course, a right 8f detention, until such 
return shal#@have been duly made to her: 
and with respect to what the two disciples 
allege, that “her right to her whole dower 
is confirmed and established by the single 
carnal act, and so forth,” it may be replied, 
that the whole becomes contirmed to her by 
a sifigle commission of the carnal act, or 
a single instance of complete retirement, 
necessarily, because every thing beyond that 
is then unknown, and consequently cannot 
obstruct the operation of what is known; 
but the right of resistance still remains be- 
‘ause the dower 1s opposed to the whole, the 
suine as to the single instance, of enjoy- 
ment. : 

Lhe husband obtains full authority over his 
wife upon payment of her dower,—W WEN 
the husband has duly paid to his wife the 
whole of her dower, he is at liberty to carry 
her wherever he pleases, because the word 
of Gop says, “ YE SHALL CAUSE TILEM TO 
RESIDE IN YOUR OWN HABITATIONS.” Some 
have alleged that the husband is not at 
liberty to carry his wife to another city 
diticrent from her own, although he should 
have paid her the whole dower, because 
journcying and travelling may be injurious 
to her; but he is at liberty to carry her to 
the villages in the vicinity of her eity, as 
this does not amvuunt to travelling. 

(Cases of dispute between the parties con- 
eerning the amount of dower. Tr a man 
marry a woman, and they afterwards dispute 
concerning the rate of her duwer, the deela- 
ration of the wif is to be credited to the 
amount of her proper dowcr, and that of the 
husband, with respect to any excess. This 
procecds up n a supposition of his having 
had carnal connexion with her: but if he 
should have divorced her before consumma- 
tion, his declaration alone is to be credited 
with respect to the half dower. Shis is the 
doctrine of Haneefa and Mohammed. Aboo 
Yoosaf alleges that the declaration of the 
husband is to be credited, whether before 
divorce or after, unless where it goes to 
establish something trifling, that is to say, 
sumcthing so small as is known to be short 
of what such a woman has a right to expect 
in marriage according to gencral usage; and 
this is approved. ‘Lhe argument of Aboo 
Yousaf is that, in the case in question, the 
Woman is plaintitf suing for an excess, 
and the husband defendant; and the 
declaration of a defendant, when made 
upon oath, is to be credited y wherctfore 
that of the husband, in the present in- 
stance, must be 80, unless he testify to some- 
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argue against him: and the ground upon 
which this proceeds, is that the appreciation 
of the woman’s person is a matter of neces- 
sity ; and, therefore, so long as it 1s possible 
that anything can be decreed from the stipu- 
lated dower, the proper dower is not regarded. 
—The argument of Hanecfa and Mohammed 
in this case is that, in all claims, credit must 
be given to the declaration of that person in 
whose favour apparent circutnstances bear 
testimony, and apparent circumstances do 
bear testimony with one who attests the 
proper dower, as that is the standard ob- 
jéct in marriage ;—similar to a case where a 
dispute arises between a dyer and the owner 
of a piece of cloth, concerning the charge for 
dying, in which case the declaration of that 
person will be credited in whose behalf the 
value of the dye or colour bears testimony.® 
Concerning what is here advaneed, that ‘if 
the husband should divoree his wife hefore 
consummation, his declaration alone is to be 
credited with respect to the half dower 3” it 
is to be observed that this (which is recorded 
by Mohammed in the Jama Saghcer and 
Mabsvot) apparently contradicts what he has 
advanced in the Jama Nabeer, to wit, that 
“the woman must, in this case, be decreed a 
proportionable Matat, or present’ — (which 
is conformable to the inference of Hancefa 
and Mohammed, who hold that, ag a present 
is due, on account of a contract of marriage, 
after divoree, the same as a proper dower, 
before divorce, the one must be deereed her 
in the former case, as well as the other in 
the latter) ;—but this apparent contradiction 
between the above authoritics may be recon- 
celled by adverting to the different manner in 
which the ease is put in them respectively ; 
thus, in the Mabsoot, the case supposes one 
thousand Dirms and two thousand,—that 1s 
to say, the husband declares that the dower 
is only one thousand Dirms, and the wife 
claims two thousand; now the value of a 
customary present does not equal the half 
of those sums, and of course, to decree a 
present here would be no advantage to the 
plainti!:—in the Jama Kabeer, on the 
other hand, the case supposes ten Dirins, 
and one hundred Dirms,—that 1s to say, the 
husband avers the dower to be only ten 
Dirms, and the wife claims one hundred ; 
and her propert present may be estimated, 
suppose at twenty Dirms; here therefore 
a proper preseut may with propricty be de- 
creed to her: and what occurs upon this sub- 
ject in the Jama Sagheer being destitute of 
any mention of the amount of the duwer, 
that rests upon what is said in the Mabsoot. 


* Because, a® different colours bear a dif- 
ferent price, thpe value of the colour used is 
certuinly the “only standard by which the 
amount of ‘the charge for dying can h 
judged of. 

+ Arab. Misl: that is, proportionable to her 
rank and cirenmstances, insthe same manner 
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—Asoa more full exposition of the doctrine;the other denying, the declaration of the, 


of Haneefa and Mohammed, in a case where 
a dispute arises between the husband and wife 
concerning the amount of the dower on the 
continuance of the marriage, let us suppose 
that the husband declares one thousand 
lirms, for instance, and the wife claims two 
thousand, in which case, if the proper dower 
of the woman do not exceed one thousand, 
the declaration of the husband is to be cre- 
dited ; but if it be two thousand, or upward, 
that of the wife; and whoever of the two 
produces evidence in support of his or her 
declaration, the same is to be credited, under 
either of the above circumstances; and if 
they both produce evidence under the first 
of the above circumstances (that is, the 
woman’s proper dower not exceeding one 
thousand Dirms), the evidence on the part 
of the wife is to be eredited, because by 
such evidence her right to the excess is estab- 
lished ;—-but if, under the second (that is 
the woman’s proper dower being two thousand 
or upwards), the evidence on the part of the 
husband is to be credited, because that goes 
to prove that the wite has made an abate- 
ment in her dower: but if the proper dower 
be one thousand five hundred Dirnms, both 
parties must be required to make oath, after 
which one thousand five hundred are to be 
deerced to the woman. This is according to 
the Takhreej of Razi. Koorvkhee says that 
the oath must be tendered to both parties in 
all the three circumstances, after which the 
proper dower must be deerced.—Al] this ap- 
plies to a ease where the husband and wife 
dispute with respect to the amount of the 
dower itself, and not with respect to its speci- 
fication: butif their dispute respeetthe latter, 
one of the partics asserting that a dower had 
been named, and the other denying, in this 
case the proper dower must be decreed, ac- 
cording to all the doctors, that being the 
original dower, independent of any speciti- 
cation. 

Or between one of the parties, and the 
heirs of the other.—\y, after the death of 
the husband or wife, a dispute should arise 
between the survivor and the heirs of the 
deceased, concerning the amount of the 
dower, the 1ule in this case is the same as 
when the dispute arises between the parties 
during life, beeause a claim to the woman's 
proper dower does not eease in consequcace 
of the demise of cither. 

Or beticeen the heirs of both parties.— AND 
if both husband and wife were to die, and a 
dispute to arise between their heirs with re- 
spect to the amount of the dower, in this 
case the declaration of the husband’s heirs 
shall be credited, although they should de- 
elarca sum less than the usnis and customary 
dower of such a woman as the wite decease. 
— ‘This is according to Haneeta. Mohammed 
holds that the rule is the same here as where 
“the dispute arises between the parties during 
lite.— And if the heirs dispute with respect 
. to the speciticatién of the dower, one party 
insisting that a dower Had been named, and 


latter is to be credited, according to Haneefa. 
In short, with Haneeta, the woman’s proper 
dower is not at all regarded after the detease 
ot both parties, as shall be hereafter demon- 
strated. ‘The two disciples, on the other hand, 
maintain that the proper dower should in 
that case be decreed. 

The heirs of a deceased wife may take the 
amount of the specified dower out of the de- 
ceased husband's property.—In case of the 
death of both husband and wife, it belongs 
to the heirs of the latter to take the dower 
out of the estate of the husband, where it 
has been specitically named ; butif it should 
not have been specified, they cannot claim 
anything whuatevcr, according to Hareefa. 
The two disciples maintain that the woman’s 
heirs ure cutitled to her dower in cither case, 
—that is to say, to the specitied dower, in the 
former case, or to the woman’s proper dower, 
in the latter;—in the former, beeause the 
specilicd dowcr was a debt upon the husband, 
confirmed by the circumstance of his decease, 
and consequently must be paid out of his 
estate, unless it should be known that the 
wife had dicd first, in which case the 
husband’s portion of inheritance would drop 
from the dower [that 1s, must be deducted 
frum it] on account that he alsois an heir; 
—and, in the latter, because the woman's 
proper dower had become a debt upon the 
husband, the same as a specified dower, and 
therefore dovs not drop in consequence of his 
death, any more than where only one of the 
parties dies.—Ilanecta argues that, in this 
casc, a supposition of the death of both 
husband and wile affords a conclusion that 
their peers and cotemporaries are already cut 
off by death, and no longer remain, because 
it is most probable that they would not both 
dic until after a length of time; and aftes 
the lapse of such a period, their peers and 
cotemporaries no longer remaining, from 
whom can the Cawzee judge ot or decide 
what the value of the woman’s proper dower 
ought to be +—Haneefa, however, holds also 
that where the husband and witéboth happen 
to die before the lapse of any length of time, 
so as that their peers and cotemporaries are 
still remaining, ler heirs are entitled to her 
proper dower. 


Case eh a oe concerning articles sent 
bya husband to his wife.—1¥ a husband were 


to send anything to his wile, and she were 
to denonunate 1t a present, while he asserts 
that he has given itin part payment of her 
dower, in this case the decluratron of the 
husband must be ercdited, beeause he is the 
giver, and consequently must be supposed 
to know his own intentions best ;—moreover, 
itis evidently the business of the husband to 
liquidate the obligation which hes against 
him before he proceeds to perform gratuitous 
acts; his declaration, therefore, must be 
credited, except where the thing sent con- 
sists of victuals ready dressed for eating (such 
as roasted, or boiled, or stewed, and so furth), 
in which case the assertion of the woman 
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just be credited, because it is usual and 
customary for husbands to send such articles 
as presents tu their wives, not counting it in 
the Gower ; but in respect to wheat or barley, 
the declaration of the husband should be 
credited for the reason above mentioned.— 
Some have observed that articles, the supply 
of which is generally held incumbent upon 
the husband, such as shifts, and robes, and 
veils, are not to be counted in the dower, 
ee ¢ircumstances arguing against 
this. 


Section. 


Of the dower of infidel subjects, and of 
aliens, where none has been stipulated, ar 
where tt consists of carrion.—I|¥ a Christian 
man marry a Christian woman without stipu- 
lating any dower, or making it consist of 
carrion,* such as may be deemed lawful by 
those of their profession, and have carnal 
connexion with her, or divorce her before 
consummation, or die and Jeave her, the 
Woman is not entitled to any dower what- 
ever, although both parties’ should have 
embraced the faith within the intcrim.—And 
the law isthe same where the parties are 
aliens marricd on like terms in a foreign 
country. The opinion of the two disciples 
concerning alicns is the same as that of 
Aboo Haneefa: but with respect to Christians, 
being Zimmees (that is, subjects of the 
Mussulman government), they hold that the 
woman is entitled to her proper dower, whefe 
the husband either consummuates the marriage 
by committing the carnal act, or dies; and 
that she is entitled to a present when he 
divorces her before consummation. — Ziffer 
alleges that the alien woman is entitled to| 
her proper dower in either case (that is, in | 
the event either of the husband’s death, or 
of divorec), because the law docs not hold it 
wallowable to seek or desire marriage but in 
return for property, and this rule equally 
affects Infidelseand Mussulmans, as marriage 
forms a part of the temporal law, the obnga- 
tions of which extend to all alike. To this 
the two @isciples reply, that aliens do not | 
take upon themselves any obligation to the 
observance of the laws of Islam, neither are 
they capable of so doing, on the account of 
a difference of country : contrary to the case 
of Zimmees, who are subject to the Mussul- 
man law in all temporal concerns, or acts to 
Which the temporal Jaw has reference (such 
as whoredom, usury, and so forth), since 
they are fully anal of taking upon them- 
selves an obligation te the observance of 
those laws, as being native subjects of the 
Mussulman country. Jluncefa reasons upon 
this, that Zimmecs do not subject themselves 
to any of the laws of Islam, either with 
respect to things which are merely of 


“Meaning the flesh or carcass of any 
animal which dics a natura] death.—The 
original word signifies the flesh of any fowl 
or quadruped (not being Game) which has 
not been lawfully slain. 
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religious nature (such as fasting and prayer), 
or with respect to such temporal acts as, 
though contrary to the Mussulman law, they 
may hold to be legul (such as the sale of 
wine, or of swine’s flesh), because we are 
commanded to leave them at liberty, in all 
things which may be deemed by them to be 
proper, according to the precepts of their 
own faith; wherefore, with respect to all 
such acts, Zimmees are the same as aliens; 
but from these is to be excepted whoredom, 
that being held universally, and by all sects, 
to be a criminal act; and as to usury, no 
such thing can have legal existence, it eg 
excepted from all the obligations to whic 

the person can be subject, because of a saying 
of the prophet, ‘‘Observe that between us, 
und whosoever takes usury, no engagements 
exist.””— ‘The compiler of the Hedaya re- 
marks that what Mohammed has advanced 
inthe Jama Sagheer, ‘lf a Christian man 
marry a Christian woman without any 
dower’? —and so forth,—may be understood 
in two ways,—one, the absolute exception of 
adower (that is, especially stipulating that 
there shall be none) ; and the other, merely 
the omitting to mention it in the contract. 
Some have suid, concerning this case, that 
where the dower is either made to consist of 
unlawful articles, or 1s not mentioned in the 
contract, there are two traditions ; aceording 
to one, the woman is entitled to her proper 
dower (as maintained by the two disciples), 
and according to the other, nothing whatever 
is duc: and it is from this variance in the 
traditions that the difference of opinion arises 
between Hanecfa and Mohammed. 

Of the dower of infidel subjects, where tt 
consists of wine or pork.—Ivr a Zimmee marry 
a Zimmeca, making the dower to consist of 
wine or pork, and one or both should after- 
wards embrace to the faith, yet the woman 
is nevertheless entitled to the unlawful 
article settled upon her, although the con- 
eersion take place previous to scisin, pro- 
vided the unlawful article had been identi- 
cally specified ; but if this be not the case, 
the woman, In the instance of wine, is to 
receive the estimated value of such wine, or 
in that of pork, her proper dower.—'Lhis is 
according to Hiancefa. Aboo Yoosaf alleges 
that the woman is entitled to her proper 
dower in either instance. Mohammed, on 
the contrary, maintains that she is in either 
Instance entitled to the estimated value of 
the unlawful article specified, whatever it 
be.—The reasoning upon which the opinion 
of the two disciples proceeds in this case is 
that by seisin, or possession, the right in 
the thing posscssed becomes fully established 
and contirmed ; seisin, therefore, is similar 
to a contract of marriage, since, like that, 
it produccs, a right which had not before 
existed; ahd consequently the seisin of 
wine or pork by a Musslima, as a dower, is 
illegal, the same as a contract itself inct#ud- 
ing a specification of such unlawful articles, 
as a dower; and this, whether those articles 
may have been identically specified, or only 
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generally mentioned.—Aboo Yoosaf further 
remarks that as, where the time of seisin 1s 
connected with the time of the execution of 
the contract, if both parties were then to 
embrace the faith, her proper dower would 
become due to the woman, so in the present 
instance likewise :—with Mohammed, on the 
other hand, the mention of the unlawful 
article, as a dower, is approved, as being 
held, by the sect of the parties, to be pro- 
perty; but yet the delivery is forbidden, on 
account of the parties having embraccd the 
faith ; wherefore the value becomes obliga- 
tory upon the husband, the same as where a 
man nakes dower of a slave who dies before 
the delivery.—The argument of Haneefa on 
this subject is that a dower identically 
specified becomes the property of the woman 
on the instant of the coutract of marriage 
being exceuted, for which reason it 1s that 
& womun is empowered to make what use 
of her dower she may think expedient, by 
giving it away, or transferring her property 
in it, either for or without a return ; and the 
only difference that possession makes is, that 
the husband is thereby cxonecrated from 
responsibility with respect to it, this being 
simply a transition of 1t from the possession 
of the husband to that of the wife, which 
docs not become prohibited here by the Islam 
cf the parties, any more than in the case of 
a claim of restitution of wine which had been 
forcibly seized ;—that is to say, if a person 
were to make a forcible seizure of wine from 
a Zimmee, and this Zimince should after- 
wards become a Mussulman, he is neverthe- 
less still at liberty to claim restitution of 
the wine thus foccily seized; and so like- 
wise in the present case (contrary to a case 
where a Zimmee purehases wine or a hog, 
and afterwards becomes a Mussulman betore 
he has taken possession of his purchase ; for 
in this case it is unlawful for him to take 
possession, and the bargain becomes void, 
as in sale, aright of transaction witt: 
respect to the property sold docs not take 
place until after scisin is made of it by the 
purchaser, which becomes forbidden by his 
subsequent Islam):— but where the unlawful 
article is not identically specified, nothing 
but actual possession can establish a_pro- 
erty in it, and this becoming prohibited 
iy the subsequent Islam of the party, and 
being thereby preeluded, the price or value 
of the pork would not be due to the 
woman, because the receipt of that is the 
same as of the property itself,—hog’s flesh 
being of the class of things denominated 
Zooatal-Keem, whereas wine is not of this 
nature, being of the class of Zooatal-Imsal, 
for which reason, if the husband were to 
offer the value before Islam, the wife would 
be compelled to accept of that ef the pork, 
but not of that of the wine. 
remarked that if the husband, in the present 
ig¢Xvanee, were to divoree his wife beture 
consummation, the same difference of opinion 
exists among our *doctors; those who (as 
kbove) determine for a proper dower, decree- 
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ing hera present; and those who make thé 
value of the article obligatory upon the hus- 
band, decreeing her an half of such value. 


CHAPTER IV. 
OF THE MARRIAGE OF SLAVES. 


Slaves cannot marry without the consent 
of their proprictor.—THF marriage of a mule 
or a female slave is not lawful Without the 
master’s consent. Malik has said that the 
marriage of a male slave is valid indepen- 
dent of the consent of his master, because he 
is competent to pronounce divorce, and is 
therefore equal to the contracting of mar- 
riage. The arguments of our doctors on Lhis 
subject are twofold :—F rst, a precept of the 
prophct says, ‘‘ Whatever slave marries with- 
out his owner's consent is an adulterer ;"’— 
SECONDLY, marriage, with respect cither to 
male or female slaves, is a blemish,* on 
which account they are not at liberty to 
entcr into such a contract without the appro- 
bation of theif owners. 

Nor Mokatibs.—Nv¥1tTH er is it lawful for 
a Mokatib to enter into a contract of mar- 
riage without his owner’s consent ; because a 
slave of this description, although he be, by 
virtue of his contract of Kitabat, rendered 
free with respect to acquisition, of necessity, 
yet remains, with respect to matrimony, sub- 
ject to the laws of bondage. And, for the 
same reason, it is not lawful for a Mokatib 
to contract his own male slave in marriage 
without the consent of his owner. 

although such may contract their own 
Jemale stares in marriage, nor Mokatibas, 
although they have the same privilege.—Bur 
he may lawtully contract his female slave, as 
hence arises an acquisition, in hcr dower.— 
In hke manner, it 1s not lawful for a Moka- 


tiba to marry without her owner’s consent ;: 


but she may lawfully contract her female 
slave in marriage, as henee afises an acquisi- 
tion to her as above. Neither is it lawful for 
i Modabbir or Am- Walid to marry without 
their owner’s consent, because his’ authority 
with respect to them still exists. 

A slave may be sold for the discharge of 
his wife's dower.—I¥ a slave marry with his 
master’s consent, the dower [to the woman 
whom he marries] 1s a debt upon his person, 
for the payment ot which he may be sold, 
because the debt has become obligatory upon 
the slave on account of the existenec of its 
cause (namely, marriage, proceeding from a 
competent person), aud the obligation of the 
debt extends to the master also, he having 
consented thercto, and accordingly devolves 
upon him, in order that the creditor may be 
protected from injury ; as in the case of debts 
contracted by a live in increantile dealing. 

And a Modabbir or Mokatib are to dis- 
charge wt by labour.—A Mopanztir or Mokatib 
(in case of quarriage) must discharge the 


* As tending to depreciate their value. 


Book II.—Cuap. IV.] 


dower by labour, as not being liable to be 
sold, because the property in them is not 
capable of being transferred from one to 
another; this debt of the dower, therefore, 
is to be discharged by their acquisitions, so 
that the wife may not be subjected to loss ; 
but their persons are not liable to be attached 
for payment. 

How. far a master's UL is slave to 
divorcee his wife, ts at argument of his assent. 
tu The slare’a marriage-—1¥ a slave marry 
wittiout his owner’s consent, and the latter 
afterwards should say to him, “divorcee” 
[your wife} or ‘‘put her away,” his [the 
owner's] assent to the marriage is not un- 
plied, because such 2 mode of address bears 
the @nsfruction of obstructing or resisting 
execution of the contract, as the terms 
divorce and separation apply to that, as well 
as to the dissolution of the contract of mar- 
riage already erecuted: it is therefore to 
be thus construed, either because this is 
suitable to the state of a disobedient and 
refractory sluve, or because the prevention 
of a marriage isan act of less® magnitude 
than the assenting to it. But if the owner 
were to say to his slave, “ repudiate her by a 
divorce reversible,” this imphes his assent. to 
the marriage, because a reversible divorce is 
not supposed but in a case of marriage 
[already exceuted], wherefore assent to the 
marrage is hereby signified, 

Obligation of the dower in a case of invalid 
marriage, contracted by a slave at the desire 
of his owner,—1¥ a person desire his slave to 
marry such a female slave, and he accordingly 
wed her by an invalid marriage,* and have 
carnal connexion with her, HWaneefa holds that 
the slave shall be sold for the discharge of her 
dower, The two disciples, on the contrary, 
maintain that the dower shall be exacted of 
him (the slave) upon his becoming free,— 
The foundation of this difference of opinion 
is that, with itanecfa, assent applies equally 
toa legal and to@an inyalid marriage, and 
consequcatly the debt [of the dower] 1s upon 
the owner; but with the two disciples, assent 
applies to a ¢alid and regular marriage only, 
wherefore the debt is net upon the owner 
(whence it is that it may be required of the 
slave on his becoming free at any subsequent 
period), for they argue that the intent of 
marnage is to guard against incontinence, 
and that end is obtained by regular, but not. 
by invalid marriages, wherefore if a person 
were to make a vow that he will not marry, 
his vow applies solely to regular marriage : 
contrary to a case of sale; that is to say, ifa 
person were to empower another in sale, such 
power extends both te regular and to invalid 
sale, a variety of privileges being therein in- 
volved, such as the right of emancipation, 
and so forth. Aboo Haneeta, on the other 
hand, argues that the word “ marry”’ [in the 
owner’s desire expressed to his slave] is 
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* That is, under such circumstances of 
aflinity, &c , as invalidates the marriage. 
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eneral, and is therefore to be considered as 
Paving a general application, the same as 
sale; and there are a variety of points in- 
volved in an irregular marriage, as well asin 
sale, such as genealogy [of children born in 
such marriage], and the obligations to the 

ayment of dower, and to the observance of 
Sdit; and with respect to the instance of a 
vow, as produced by the two disciples, it is 
not admitted as applicable by Haneefa. 

Case of an indebted Mazoon, contracted _ 
in marriage by his owner.—Tr a man “con- 
tract his Mazoon, or privileged slave, who is 
a debtor, to any woman in marriage, it 1s 
lawful; and the wife [in virtue of her right 
to her dower] becomes a joint ercditor with 
the others ; that 1s to say, the slave is to be 
sold for the discharge of all his debts, and 
the price arising from the sale is to be divided 
between his wife and the other ereditors, in 
proportion to their respective claims. The 
compiler of the Hedaya observes that this 
rule holds only where the marriage has been 
effected upon a Mihr Misl, or less; but if the 
dower exceed the Misl proportion, the other 
creditors are, 1n that case on an equality with 
the wife, so far as the amount of her Mibhr 
Misl, or proper dower, and the payment of 
the excess must be postponed til after the 
discharge of the debt to the creditors; the 
ground of which is, that the owncr’s autho- 
rity over his slave, with respect to matri- 
mony, is founded on his having the property 
of his person (as shall be hereatter cx- 
plained), and that right of property still 
remaining, the marriage of the slave is 
completely legal and valid. 

OnsECTION.-~ Inconsequence of the marriage 
the right of the creditors 1s rendered null both 
by design, and in cftect ; wherefore it would 
be requisite that, in disebarging the debts of 
the Mazoon, those due to the first creditors 
ought to be first paid; whercas it is other- 
wise in this case, for they are all put on an 
eqpality. 

KepLy.—The right of the ereditors is not 
designedly rendered null by the marriage ; 
but the marriage being held valid, the debt 
of dowcr is due in consequence of the exist- 
enec of its cause; and there is nothing to 
invalidate its existence; the dower, there- 
fore, is the same as a debt of damage ;—that 
is to say, where a Mazoon slave, being 
already in debt, destroys or wastes the pro- 
perty of a stranger, the latter comes in asa 
joint creditor; and the slave is as a sick 
debtor ; that is tu say, if a sick person, being 
in debt, marry a woman, she comes in as a 
joint creditor with the others, to the amount 
of her proper dower, and so in this case like- 
wise. 

A master may withhold permission from 
his female stage to d rth 
Pusband.—Ix "a master contract ‘his female 
slave In marriage to another man, he is not 
under any obligation to send her to the house > 
of her husband, she still remaining attached 
in service to her master ;%and the husband 
shall be desired to visit his wife at oppor- 
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tune seasons, at her master’s house, because 
his right to her service still remains in virtue 
of his property in her; and if he were under 
any obligation to send her to the house of her 
husband, his right would be rendered null. 

" "af he so permit, her husband mu 
vege her, but not otherwise.—ANv if the 
master should give permission to his female 
slave to dwell in the house of her husband, 
her subsistence and lodging are incumbent 
upon the husband; but if he should not 

ermit this, nothing whatever is incumbent, 

ceause subsistence is the recompense for 
the matrimonial restraint ; and it she live 
in the house of her husband, she is under 
this restraint, but not otherwise. And if the 
master thus permit her to dwell with her 
husband, still he is at liberty, notwithstand- 
ing, to call for and require her legal service 
at any subsequent period, because his right 
of usufruct still continues, in virtue of his 
property in her; and this right is not relin- 
quished by such permission any more than 
by her marriage. 

Tne compiler of the Hedaya remarks 
that Imam Mohammed has said, ‘fA master 
contracting his male or female slave in mar- 
riage is lawful,” without making any men- 
tion of the consent of the slave to such 
marriage, which shows that this consent 1s 
not a condition ; and such is the opinion of 
our doctors, who hold that a master 1s cm- 

owered to contract his slaves in marriage 

y compulsion; that is to say, that the mar- 
riage of such, where it is contracted by the 
master, holds good independent of their con- 
sent. According to Shafei, a master is not 
empowered to contract his male slave in 
marriage by compulsivn; and there is also 
an opinion of Hancefa recorded to this effect : 
this doctrine proceeds upon the principle 
that marriage is a natural privilege of man, 
and a slave is a possession of his owner by 
the laws of property, but not by the luws of 
nature; wherefore the master Is not endowed 
with any absolute authority with respect to 
his marriage, contrary to the ease of a female 
slave, whose owner, as being entitled to the 
carnal use of her person, is at liberty to 
transfer the sainc to auy other. The argu- 
ment of our doctors on this subject is that a 
master, in causing his slave to marry, acts 
with a view to the preservation of his pro- 
perty, because, by marrying, the slave is 
withheld from the commission of whoredom, 
which is a cause of destruction or damage ; * 
the master, thercfore, is fully empowered 
with respect to the marriage of his male 
slaves, the same as of his females; but he 
is not thus empowered with respect to his 
Mokatib, or Mokatiba, because these arc, as 
tu privileges, the same as free persons, and 
their consent is therefore a condition ; for if 
it were otherwise, their privileges and power's 
of action would be totally annulled. 


On account‘of the punishment which 
attends it. 
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An owner slaying his female slave 
consummation has no claim to her ao 
IF a man marry his female slave to another 
person, and aiterwards put her to death, 
before her husband has had carnal connex- 
lon with her, no part of the dower whatever 
is, in this case, due trom the husband, ac- 
cording to Haneefa. The two disciples hold 
that, in this case, the dower is due from the 
husband, in the same manner as it would be 
if the female slave had dicd a nstural death ; 
and the foundation of their opinion is that a 
person who is slain dies by his own fate, 
death implying merely the termination of 
life, and lite being terminated by the act 
of killing. The case, therefore, is here the 
same as if the female slave had been ‘slain 
by a stranger; that is tu say, if the female 
slave had been slain by a stranger, her dower 
would remain due trom the husband, and so 
also in the present case. The argument of 
Haneefa 1s, that the owner of the slave, who, 
as being her Mawla, claims the consideration, 
has by his act prevented the delivery of the 
return (to Wit, the person of the woman), 
and consequently his right to the considera- 
tion Is extinguished, in the same manner as 
when a free woman apostatizes; that is to 
say, if a free woman apostatize from the 
faith before she has admitted her husband 
to the carnal embrace. no dower whatever is 
due to her, she [by her act of apostasy ] having 
prevented the delivery of the return ; and so 
hkewise in the present instance. With re- 
spect to what is advaneed by the two dis- 
ciples, that ‘a person who is slain dies by 
his own tute,” it may be answered, that 
although this be admitted, yet it holds with 
respect to a future state only, and not with 
respect to this world, murder, according to 
worldly institutes, being in the eve of the 
law considered as an act of destruction, in- 
ducing retaliation, fine, and so forth; ard 
it is thercfore to be regarded as an act of 
destruction with respect te the dower, that 
also being a temporal institution. 

Lhe dower of « free woman ts due, although 
she kill herself before consunmniation.—1F a 
free woman hil herself before she has ad- 
mitted her husband to carnal connexion, 
her dower is nevertheless due from him, 
contrary to the opinion of Zitfer, who con- 
ecives an analogy between this case and that 
of a Woman apostatizing before carnal con- 
nexion, or of a muster slaying his female 
slave; for he argues that no duwer whatever 
is here due from the husband, as the wife, to 
whom the consideration belongs, has by her 
act of suicide, prevented the delivery of the 
return. ‘he arguments of our doctors are 
that, in worldly institutes, no regard is paid 
to the offence committed by a man upon his 
own person, wheretore suicide is to be held 
as dying a natural death, contrary to the 
case of a man killing his female slave, that 
being an act to which worldly institutes 
have regal, and, as such, subjecting the 
perpetrator of the murder to the perfor- 
mance of acts of expiation. 
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fr aman marry the female slave of another, 
and be desirous of committing the act of Azil 
with her (7.e. emissio secminis in ano, vel 
inter Mamillas), this shall depend upon her 
master’s permission, according to Haneefa; 
and such also is the Zahir Rawayct. Accord- 
ing to the two disciples, the permission to 
this act rests with the slave, because [as 
being the man’s we carnal connexion 1s 
her right; but by Azil that carnal connex- 
ion which is her right is frustrated. Her 
consent, therefore, is a requisite condition to 
the legality of the act, the same as that of a 
free woman, contrary to the case of a female 
slave, who is the property of the yperson 
having seach connexion with her,* because 
carnal connexion is not her right (whence 
it is that she is not entitled to claim the 
carnal act of her master or owner), and 
consequently her consent is nota condition. 
he principle upon which the Zahir tawayet 
proceeds in this case is, that the act of Azil 
defeats the intention of marriage, which 1s 
the production of children, ang this is a 
right of the master:+ whence it is that his 
consent is a condition, and not that of the 
slave. And herein appears a distinction 
between the state of a tree woman and that 
of a slave ee marriage |. 

A female slure, upon obtaining her free- 
dom, has a right to annul the marriage con- 
tract, where it was executed with her owner's 
consent-—IP a female slave mary with ber 
owner’s consent,t and afterwards become 


free, she is then at liberty either to break off 


the marriage or to contimue it, whether her 
husband be a slave or a freeman, because, 
upon Barreera (whowas a Mokatiba of Aysha) 


becoming free, the prophet said to her, ‘ You | 


are now mistress of your own person, and 
therefore at your own disposal,” which tra- 
dition evinces that she is at liberty as above, 
whether her husband be a slave or a freeman, 
since the cause @f her right of option, as 
there mentioned (that is, her being mistress 
of her own person), exists equally in cither 
ease. Shafeg maintains that she has no such 
right of option where her husband is a free- 
man. The tradition above quoted, however, 
is in proof against him; moreover, the power 
of the husband with respect to his wife is 
greater after her emancipation than it was 
betore, because before she was free he had 
power to pronounce only a double sentence 
of divorce, whereas afterwards he is autho- 
rized to pronounce three divorces, on which 
account she is justly empowered to set aside 
the contract of marriage, so us that her hus- 
band may not obtain any additional autho- 
rity with respect to her in consequence of 
her emancipation. And the rule is the sume 
where a Mokatiba marries with her owner's 





" As where a master has connexion with 
his female slave in virtue of prop: ty. 

t Because he has a property in the chil- 
dren burn of his slave. ' 

+ That is, at his instigation. 
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consent, and afterward becomes free. Ziffer 
says that a Mokatiba has no right of option, 
because the contract of marriage proceeded 
by, and was executed with, her especial con- 
sent, and she receives the dower,* and such 
being the case, she can have no subsequent 
right of option, contrary to the case of an 
absolute slave, whose consent in marriage is 
not regarded. The argument of our doctors 
is that the reason for her right of option (to 
wit, the accession, to the husband, of an 
additional authority with respect to her) 
appears in the ease of a Mokatiba, the same 
as in that of an absolute slave, for before 
freedom the term of her Edit was only two 
menstrnations, and she was subject to no 
more than a duplicate sentence of divorce ; 
whereas, in her state of freedom, her Edit 
includes three menstruations, and she is sub- 
ject to three divorces. 

But not otherwise.—I¥ a female slave 
marry without her owner’s consent, and be 
afterwards made free, her marriage then 
becomes legal and valid, because, being of 
sountl mind and mature ugc, she is compe- 
tent to the declaration and acecptance ; 
moreover, the illegality of the marriage was 
on account only of the owner’s right, which 
being done away, it remains lawful: and the 
woman has not any option, as in the former 
case, because the marriage is not in this case 
valid until after emancipation, which conse- 
quently occasions no accession of power to 
i husband; and hence the ease is the same 
as if she were to bestow herself in marriage 
after emancipation. 

Case of a man marrying a female slave 
without her owner's consent: —I¥ a man’ 
marry a female slave, without her owncr’s 
coneurrenee, on a dower of a thousand 
Dirms, her proper dower being one hundred 
Dirms only, and he have carnal connexion 
with her, and her owner afterwards emanci- 
ite her, the specified dower gocs to him 
ithe owner}, because the husband has here 
obtained possession of an article which was 
the property of the owner, who is therefore 
cititled to the return: but if the marriage 
be not. consummated until after emancipa- 
tion, the specified dower gocs to the woman, 
because in this case the husband appears to 
have obtained possession of an article which 
was her property, and she of course is en- 
titled to the return, since the marriage, in 
consequence of her emancipation, takes 
effect froin the period of the contract; and 
hence the specification of the dower is valid, 
and that which was specified 1s incumbent ; 
and accordingly, no other dower is due on 
account of carnal connexion previous to the 
efficiency of the marriage, where that has 
been suspended [upon the event of the 
owner's approvation, or the slave’s freedom], 
because the marriage, deriving its legality 


ra 


, 





* In opposition to the care of an absolute 
slave, whose dower is receivud by her Mawla, 
or proprietcr, and by h?m appropriated. 
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from the original contract, its efficiency is 
considered as existing from the instant the 
marriage takes place; nothing, therefure, but 
one dower can be due. 

Cause of a father cohabiting with the slave 

3 son.—IF a father enjoy the female 
slave of his son, and she produce a child, 
and he [the gd claim it, the slave be- 
comes his Am-Walid, and he is answerable 
to his son for her value; but he is not so for 
her dower, because a father being at liberty 
to possess himsclf of the property of his son, 
whenever that may be requisite to his own 

reservation, it follows that he may possess | 

imsclf of his son’s slave, where he requires | 
her for the preservation of his progeny, since 
he thereby provides for his own continuance, | 
he being virtually continued in his offspring; 
but the preservation of his progeny being a 
matter of less immediate importance than 
that of his hfe, he must pay a price in ex- 
change for the slave, whereas he might take 
his son’s victuals without paying any price. 
—And here the father’s property in the slave 
is established antecedently to his clatim of 
the child, possession being a condition essen- | 
tial to such claim, which does not hold good 
unless he be either fully possessed of her in 
all respects, or at least. have a right of pos- 
session In her; and neither of these exist in 
him (insomuch that he might legally marry 
her) ;—~it is therefore requisite that his pro- 
perty in her be considered as existing a 
priori; and this being admitted, the father 
appears to have had carnal connexion with 
his own slave, and consequently is not sub- 
ject to the payment of an Akir.—Ziffer and 
Shafei maintain that the slave’s dower is a 
debt upon the father; because they hold that 
his property in her is a consequence of his 
Isteelad, or claim of the child,—that is, that 
his right of possession is thereby established, 
the same as Ina partnership slave ; now the 
effect of a thing 1s not found until after that 
thing has taken place; and such being ‘the 
case, as the carnal connexion appears to have 
been had, in the first instanee, with the 
property of another, a dower is due. 

Cause of a son contracting his female slave 
in marriage to his futher.—l¥ a man marry 
his female slave to his father, and she pro- 
duce a child, she docs not become Am- Walid 
to the father, neither is her price a debt 
against him, because he is answerable for 
her dower; and the child born of her is free, 
such a marriage being approved by our doc- 
tors.—This is contrary to the doctrine of 
Shafei, aceording to whom a marriage of 
this kind is Wlegal. The argument of our 
doctors is, that the slave is not at all the 
property of the father, because, the son 
being her proprietor in evéry respect, it is 
impossible that the father ahould be so jn 
any view; the son, moreover, is endowed 
with privileges [in regard to her] which do 
not appertain to his father, such as selling 
or bestowing her in marriage, or emanci- 
pating her, which evinces that the father is 
not in any respect her proprictor, although, 
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in a case where he has carnal connexion 
with her, punishment drops, on account of 
erroneous possession ; and his marriage with 
her being admitted as legal, the conserVation 
of his seed is effected by means of marriage, 
{not by means of Istcelad], so that his pro- 
perty in her is no way established [by the 
circumstance of her bearing a child to him], 
and consequently she does not become his 
Am-Walid.—And here the father is not 
answerable for the value cithe? of her or of 
her child, as he does not become proprietor 
of either; but he owes her dower, ie havin 
taken that upon him by his marriage ; and 
the child is free, because his owner would 
otherwise be his brother; and he is,virtually 
emancipated of course. . 

Lhe marriage of a free woman with a 
slave ts annulled by her procuring his eman- 
cipation.—I¥ a free woman, being the wife 
of a slave, should say to the proprietor of 
such slave, ‘‘ Emancipate him on my behalf 
for a thousand Dirms,”’ and he accordingly 
emancipates him, the marriage is annulled. 
—/itler maintains that it is not annulled.— 
Our doctors argue, on this occasion, that the 
slave obtains his freedom from the woman, 
whenee it is that the right of Willa rests 
with her, and also, that if she were under 
obligation to perform an expiatory act, and 
intend her husband’s release to stand as 
such, her expiation is thereby fulfilled.— 
With Ziffer the emancipation is held to pro- 
ceed from the owncr, because the woman has 
required jim to emancipate the slave ‘on 
her behalf,” which is absurd, since manu- 
mission cannot take cffect upon a slave who 
is not the property of the emancipator; con- 
sequently, her requisition being improper, 
emancipation 1s to be regarded as proceeding 
solely from the owner.—Our doctors, on the 
other hand, say that there 1s one mode rn 
which the requisition of the woman may 
be rendered proper, viz. bv considering her 
property in ‘lig slave to have existence pre- 
vious to emancipation, as an essential (for 
her right of possession 1s a condition of the 
validity of emancipation on her behalf), and 
such being the case, her requisition ‘* eman- 
cipate him, &e¢.” bears the construction of 
her desiring the owner first to transfer to 
her his property in the slave for such a 
consideration, and then to emancipate him 
‘‘trom her;’’ and the reply of the owner, 
‘*] have emancipated him,” is as if he were 
to say that he had transterred him, and then 
set him free ‘‘from her;” and upon the 
woman’s property in him being established, 
it necessarily follows that the marriage is 
annulled, the marriage of a free woman 
with her slave being illegal, since possession 
by right of property is irreconcilable with 
possession by matrimony.—Butif the woman 
were to say to the owner of her husband, 
“emancipate him from me,” without men- 
tioning any consideration, in this case the 
marriage is not annulled, and the Willa 
rests with the master. This is according to 
Haneefa and Mohammed.—Aboo Yoosaf says 
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tRat this and the preceding case are the 
same, and that the marriage is here 
annulled, because in this instance also the 
tranSfer must be supposed to have previously 
taken place (though without any return), In 
order that the act may be lawful. 

OnsEcTION.—Transfer of property, without 
a return, amounts to gift, and that is not 
valid without seisin; now here scisin docs 
not appear; consequently how can the trans- 
fer be valid@ 

RrrLy.—Scisin is not in thiscase regarded, 
any more than in Zihar; thus, if the expta- 
tion of Zihar were incumbent upon any per- 
son, and he were to desire another to give 
the victuals,” as from him, and the other do 
acedrdingly, the gift is understood indepen- 
dent of scisin; and so here Hkewise.—The 
arvument of Hanecta and Mohammed is that 
seisin being declared, in the ordinances of the 
prophet, to be a condition of gift, cannot be 
dispensed with; neither can it be established 
merely by supposing or assuming it, as an 
essential, beeause seisin is a sensible act,-— 
contrary to sale, which is a legal transaction ; 
and in the ease of expiation, as cited by Aboo 
Yoosaf, the poor stand as the deputies of the 
expiator, in the scisin of the vietuals, but 
the slave (in the case here treated of) cannot 
stand as the wife’s deputy, becanse nothing 
is received by him, so as to constitute him 
her deputy in scisin. 


CHAPTER V. 
OF THE MARRIAGE OF INFIDELS. 


The marriage of an Infidel couple as not 
dissolved es onde embracing the faith. 
~-Ir an Infidel man and woman marry with- 
out witnesses, or Whilst the woman is in her 
Edit from a fornfr Infidel husband, and this 
be no objection by the rules of their own sect, 
and they afterwards embrace the faith to- 
gether, thei® marriage remains valid.—This 
is according to Jlaneefa.—Ziffer maintains 
the marriage to be invalid in either case 
(that is to say, whether it be entered into 
without witnesses, or during the woman’s 
Edit), but that Infidels are not lable to be 
called to an account until they embrace 
Islain, or unti] they appeal to the law,— that 
is to say, carry the matter before the judge. 
—The two disciples coincide with Hanecfa in 
the first case [the defect of witnesses], but 
agree with Zifter in the last [the dit]. The 
argument of Ziffer is that the word of the 
sacred writings extends to all men alike, and 
consequently to Intidels; but the parties, as 
being Zimmees, are not liable to molestation ; 
but this exemption from molestation is an 
effect of indulgence, und does not pro€eed 
trom any idea of the marriage being legal; 





* Book of Divorce, Chap. IX? 
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and of course, where it becomes a subject of 
or the parties become Mussulmans, 
separation must ensue, the illegality of their 
marriage still remaining.—The arguments 
of the two disciples are that the illegality of 
Poliandry is universally admitted amongst 
Mussulmans, and that Intidel subjects have 
engaged to follow the temporal law in all 
such points as are universal y admitted; but 
with respect to the illegality of marriage 
without witnesses there subsists a difference 
of opinion among the Mussulmans; and In- 
tidels have engaged only to follow such tem- 
poral laws of Islam as are universally ad- 
initted, and not such as are disputed; hence, 
in the case of Poliandry a separation becomes 
necessary, but not in the case of marriage 
without witnesses. Hanecfa argues that the 
marriage 18 not rendéred illegal by the in- 
junctions of the law, because those injune- 
tions are not addressed to Infidels; neither 
does any reason exist why the dit should 
be obligatory on account of the right of a 
husband who has no faith in the necessity of 
it: wontrary to a case where the Intidel wo- 
man is the wife of a Mussulman, because he 
has faith in the necessity of Mdit; and there- 
tore the illegality of her marriage [with the 
Infidel] should in this case be established, on 
account of his (the Mussulman’s] right; and 
the marriage being valid ab initio, on account 
of no illegality appearing therein, continues 
to exist as such, since testimony is not a con- 
dition with respect to the period of its exist- 
ence; and the circumstances of appeal to the 
Jaw, or of conversion to the faith, take place 
during the existence of the marriage: neither 
docs the circumstance of the Edit forbid the 
continuance of the marriage; as when aman 
(tur instance) has carnal connexion, errone- 
ously, with the wife of another, in which 
case an Kdit is incumbent upon the woman, 
but the marriage continues to hold good. 

Unless it be a marriage within the pro- 
hibited degrées.—1F a Majousee’ wed his 
mother or his daughter, and they afterwards 
become Mussulmans, they are to be separated. 
This holds with the two disciples, because a 
marriage within the prohibited degrecs is 
universally admitted to be null, on which 
account the rule extends to Intidcls as well 
us Mussulmans (as before mentioned, from 
them, in the case of Edit), and the parties, 
upon their conversion, being necessarily 
liable to molestation on account of such mar- 
riage, 1t follows that a scparation must take 
place upon that event; and it holds also with 
Haneeta, because, although such marriage 
be deemed lawful in the Rawayet Sahech, 
yet the circumstance of the wife being within 
the prohibited degrees forbids the continu- 
ance of it after conversion, on which account 
spparation 1s ‘p take place: contrary to the 
circumstance of Idit, which (according to 
Hanecfa) does not forbid the continuance af 
the marriage. 

Butof one_of them only be converted, a 
separation takes placé,—1¥, ohly one of the 
parties be converted ta the faith, a separa- 
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tion follows; but if one only appeal, Haneefa 
holds that separation does not take place: 
contrary to the opinion of the two doctors, 
according to whom separation takes place in 
this case also.—The reason, with Haneefa, 
for making this distinction between these 
two cases is, that the right of one party 1s 
not invalidated by the appeal of the other, 
as the faith of the one is not altered by the 
appeal of the other: but where one of the 
parties becomes a Mussulman, althongh the 
faith of the other be not altered by that 
event, yet the faith of an Infidel is not suffi- 
cient to controvert or oppose the Islam of a 
Mussulman, as Islam is the subjector and 
cannot be subjeeted.—But where both the 
parties enter into a litigation, it is univer- 
sally agreed that separation takes place, be- 
cause this mutual litivation amounts to both 
authorizing any third person to effect a sepa- 
ration between them, which if they were to 
do, the separation so effected would be legal. 

Apostates are incapacitated from marry- 
ing.—Ir is not lawful that an apostate marry 
“any woman, whether she be a believer,ean 
Infidel, or an apostate, because an apostate 
is liable to be put to death; moreover, his 
three days of grace are granted in order that 
he may reflect upon the errors which occasion 
his apostacy; and as marriage would inter- 
f'-e with such reflection, the law docs not 
permit it to him. 

In like manner, it is not lawful that a 
female apostate marry any man, whether 
Mussulman or Infidel, because she is impri- 
soned tor the purpose of reflection (as above), 
and her attention to her husband would in- 
terfere therewith; morcover, this cirenm- 
stance of her imprisonment necessarily pre- 
vents the matrimonial intercourse ;——now 
marriage is lawful, not in respect to itself, 
but to its ends, and consequently, where 
these are defeated, it cannot be deemed in 
any respect legal. 

Lf. either the father or mother be AMussal- 
man, theerchildrenaredussulmans. — WU EN - 
EVER cither the husband or the wife is a 
Mussulman, their children are to be educated 
in the Mussulman faith. And if either one 
or other [of au Infidel couple] become a Mus- 
sulman, and they have infant children, those 
are to be considered as Mussulmans, in virtue 
of the Islam of one of their parents, because 
this is tenderness to the children. 

Or where one ts of @ superior order of 
Infidels, and the other of an inferior, their 
children are of the superior order.—\F one 
of a married couple by a Kitabee, and the 
other a Majoosee, their children are to be 
regarded as Kitabees, because, in this also 
there is a degree of tenderness with respect 
to the children, as a Majoosee is worse than 
a Kitabee. This is contrary & the doctrine 
of Shafci, who holds the infidelity of a 
Majoosee, and that of a Kitabee, to be equal : 

' but. with ovr doctors a Kitabee is held 
superior to a Majoosec. 

pon the conversion of one of the parties, 

the magistrate ts to yequire the other to em- 

uate t 
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brace the faith, and must separate them, im 
case of recusancy.—WHEN the wife becomes 
a convert to the faith, and her husband is an 
Intidel, the magistrate is to call upon >the 
husband to sea ea the faith also; if he 
accede, the woman continues his wife; but 
if he refuse, the magistrate must separate 
them; and this separation, with Haneefa 
and Mohammed, is a divorce. —In like 
manner, if the husband become a Mussul- 
man, and his wife be a Majoosee,.the magis- 
trate is to call upon her to embrace the faith 
also; if she accede, she remains his wife ; 
but if she refuse, the magistrate must 
separate them; but this separation is not 
divoree.—Aboo Yoosaf has said that the 
separation is not divorce in either cass — 
What is here advanced of the magistrate 
calling upon the party to embrace the faith, 
is an opinion of our doctors.—Shafel main- 
tains that the magistrate is not to make any 
such requisition, because this is molestation, 
and we have engaged not to molest Zimmees, 
as they have entered into a contract of sub- 
jection to us. 

Onsuction.--It would hence appear that 
the matrimonial right of possession should 
not terminate in this case ; whereas Shafei 
also holds that it is terminated. 

t\epLy.—The matrimonial intercourse is 
not. admissible between a Mussulman and an 
Infidel; for which reason it is that the ma- 
trimonial right of possession is terminated 
on the instant of conversion, where either 
party embraces the faith, before consumina- 
tion, because in this case the right has not 
been confirmed; but, on the other hand, if 
conversion take place after consummation, 
the termination is delayed until the end of 
three menstruations, because the right has 
on this occasion been confirmed; as holds in 
divorce.—The argument of our doctors is 
that, upon cither party embracing the faith, 
the ends of marriage are defeated, on account 
of difference of religion; herve it is absolutely 
necessary that recourse be add to some means 
by which a separation may be cffeeted ;— 
now Islam, as an act of piety, us incapable 
of being rendered a cause of separation ;. the 
Infidel party is therefore to be called upon 
to embrace the faith, in order that the ends 
of marriage may be answered by conversion, 
or that a cause of separation may be estab- 
lished in case of refusal. The reason upon 
which Aboo Yoosaf founds his opinion is that 
the occasion of separation, to wit, refusing 
the faith, may proceed from either the man 
or the woman; a separation, therefore, on 
account of such refusal, is not divorce, any 
more than on account of a right of property ; 
—that is to say, if, of husband and wife, 
either become the owner of the other, a 
separation ensues; but this separation is not 
divorce; and so also in the present case.—In 
reply to this, HTaneefa and Mohammed argue 
that the husband, when he refuses the faith, 
wilfully withholds the customary benevo- 
lence from his wife, where he has it still in 
his power to continue it to her, by becoming 
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a®Mussulman ; and such being the case, the 
magistrate acts merely as his substitute, in 
effecting the separation ; in the same manner 
as waere a husband is impotent, or deprived 
ofhis penis; but a woman is not empowered to 
divorce, for which reason the magistrate can- 
not be regarded as her substitute in effecting 
the separation when she has refused the faith. 


It is to be observed, that where the separa- 
tion takes qalacc on account of the woman’s 
refusal of the faith, she is still entitled to 
her dower, provided her husband has con- 
summated the marriage, as in this case her 
right has becn confirmed by the carnal act ; 
but if the marriage should not have been 
consufimated she cannot reccive any dower, 
because the scparation has proeceded from 
her, and her right to the dower is not con- 
firmed; thus the case here is the same as 
where 2 woman apostatizes, or admits the 
son of her husband to carnal connexion. _ 

And if the conversion of either happen ia 
a foreign country, separation takes place upon 
the lapse of the woman’s term &F probation. 
—I¥ the wife embrace the faith in a foreign 
country, and her husband be an Infidcl,—or, 
if a forcigner there become a Mussulman, and 
his wife be a Majooseea,—the separation 
between them does not take place until the 
lapse of three terms of the wife’s courses, 
when she becomes completcly repudiated.— 
The reason of this is, that Islam cannot be 


MARRIAGE. 


66 


The conversion. . of the. husband. of a. 
Kutabeea does not, occasion. separation,—ly 
the husband of a Kitabeea become a Mussul- 
man, their marriage still endures, because 
the marriage of a Mussulman with a Kitabeea 
being legal ab initio, its continuance is so 4 
fortiori. 
Case of a convert remaving from a foreign. 
land into a Mussulman territory.—I¥ either 
husband or wife become a convert to the faith 
in a foreign country, and afterwards remove 
thence into the Mussulman territory, a 
scparation takes place between them :—this 
is contradicted by Shafei:—but if either 
party be brought, as a captive, out of the 
foreign country, separation takes place 
between them, according to all the doctors : 
if, however, both the parties be brought 
captives together, we hold that there is no 
separation ; whereas Shafei says that separa- 
tion takes place.—Hence it may be collected 
that the circumstance of the parties residing 
apart in different countries 1s held to be a 
cause of separation by our doctors, but not 
that of their capture ; and that Shafei main- 
tains the reverse of this opinion.—The argu- 
ment of the latter is that separation of 
country is a cause of termination of autho- 
rity, but has no effect in occasioning an 
absolute separation in this case, any more 
than where an alien resides under protection 
in a Mussulman territory, whilst his wife 
remains in her own country; or where a 


made an occasion of separation (as has been] Mussulman goes under protection into a 


before observed); and the requiring the 
other party to embrace the faith is imprac- 
ticable, as the authority of the magistrate 
does not extend to a foreign land, nor is it 
acknowledged there; yet separation is in- 
dispensable for the removal of evil; the 
condition, therefore, of separation (to wit, 
the Japse of three terms of the woman’s 
courses), must stand in the place of separa- 
tion effected by the magistrate ; and in this 
rule no distincti@: is made between a woman 
enjoyed, and one unenjoyed.—Shafei makes 
a distinction, on this occasion, between a 
woman cnj@ed and one unenjoyed, in the 
same manner as he distinguishes between 
them when they reside in a Mussulman terri- 
tory, and one of them embraces the faith; 
as has been before expiained. 

If the wefe be an alien, she ts not to obserre 
an Ld, from separation, in consequence of 
her-inrstand’s conversion. —W WEN a scpara- 
tion takes place between husband and wife, 
in consequence of the conversion of theformer, 
and the latter is an alien, she 1s not subject 
to any observance of Edit, according to all 
the doctors. —Hancefa holds the rule to be 
the same, where the woman becomes a convert 
and her husband is an alien; that is, that 
the woman, in this case also, is not subject 
to any observance of Kdit, but the two dis- 
ciples maintain that she must here observe 
an Edit the same as would be. incumbent 
upon her if she were to come info the Mus- 
sulman territory; as shall be hereafter 
demonstrated. 


forcign land, leaving his wife in the Mussul- 
man territory; in neither of which cases 
would separation take place, and so in this 
instance likewise :—capture, on the other 
hand, leads to this, that the captive is the 
sole and exclusive property of the captor, 
which cannot be cstablished without a ter- 
mination of the former’s marriage, as it is 
on the same principle that a captive stands 
virtually released from all his debts.—QOur 
doetors, In support of their opinion, argue 
that by separation of country all matrimonial 
iutercourse between the parties, whether 
actual or consequential, is entirely broken 
off, and thus this separation resembles ille- 
gality by affinity ; capture, on the other 
hand, occasions property in the person, which 
does not forbid marriage at tirst, for if a 
man contract his slave in marriage, it is 
lawful; and so, also, it docs not forbid the 
continuance of the marriage; as in the case 
of purchase, where if'a person should purchase 
a female slave, the wife of agother, the mar- 
riage does not, on that account, become null. 
—<Aund in reply to what Shafei has advanced 
with respect to vapture,—it is admitted that 
this makes the captive the exclusive property 
of the captor, in respect to substance, but 
tye object of gnarriage (to wit, the use of 
the woman’s person), is not substance, and 
therefore capture does not annul the mar 

riage: moreover, between a protected for- 
eigner and his wife separation of abode does 
not virtually take place, as"his ultimate in- 
tention is to return hame whenre ho maw h 
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regarded, virtually, as in a foreign country, 
uring his residence in the Mussulman ter- 
ritory. 

A woman, retiring from a foreign lo a 
Mussulman country, is at liberty to marry. 
“TF a woman come out of a forcign country 
into the Mussulman territory, and there be- 
come either a Zimmee, or a convert to the 
faith, it is lawful for her to marry ;* and 
Haneefa holds that she isnot under any 
obligation to observe an Edit. The_ two 
disciples say that she must observe an Kdit, 
because separation takes place upon her en- 
tering the Mussulman territory, and she then 
becomes subject to the Mussulman laws. 
The argument of Haneefa is that the Edit 
is a consequence of an antecedent marriage, 
enjoined on account of the importance of the 
matrimonial tie; but this tie 1s of no impor- 
tance whatever with respect to forcigners, for 
which reason it is that Edit is not enjoined 
upon a woman who is a captive. 

But of pregnant, she must wart until her 
delivery.—I¥ the woman in question be preg- 
nant, she must not marry until she be (dechi- 
vered. This is the doctrine of the Zahir 
Zawayet. Itisrecorded from Haneefa that 
her marriage is approved; but her husband 
must not have carnal connexion with her 
until after her delivery, as is the rule with 

vomen pregnant by fornication. ‘The ground 
of the former opinion is that the parentage 
of the foetus is ascertained [as from some 
alien], and therefore the former matrimonial 
tie is regarded, with respect to the establish- 
ment of parentage, and must consequently 
be so, with respect to forbidding her marriage 
likewise, on a principle of caution. 

In a case of apostacy, separation takes pluce 
without divorce.—I¥ either husband or wife 
apostatize from the faith, a separation takes 
place without divorce, according to Hanecfa 
and Aboo Yoosaf. Mohammed alleges that 
if the apostacy be on the part of the hus- 
band, the separation is a divorce, because“he 
conceives an analogy between this case and 
that of the husband refusing the faith; for 
as, in the latter instance, he by his refusal 
appears wilfully to withhold the customary 
benevolence trom his wife, where he has it 
still in his power to continue it to her, so 
likewise in the former, by his apostacy. 
Aboo Yoosaf holds here to his opinion as 
before recited in the case of refusal. Haneefa 
makes a distinction between refusal of the 
faith and apostacy from it; and his reason 
for this distinction is that apostacy annuls 
marriage, because the blood of an apostate 
no longer remains under the protection of 
the law, and his life is Mobah [free to any 
one to eked. now divorce is used for the 
purpose of dissolving a marriage which ac- 
tually exists ; and hence apostacy cannct 
possibly be considered as divorce: contrary 

to the case of refusal of the faith, because it 
lu 
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* Although shé be already married in the 
foreign country. ¢ 
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| ia on account of the ends of matrimony beifig 

thercby defeated that separation is enjoined, 
‘in that instance, as has been already said ; 
and for this reason if is that the separation 
is there suspended upon a decree of the 
magistrate, whereas In apostacy it takes 
place without any such decree. It is to be 
observed, however, that if the apostacy be 
on the part of the husband, his wife is en- 
titled to her whole dbwer where he has 
had carnal connexion with hef, or to half 
her dower in detect of this; and where the 
apostacy is on the part of the wife, she is 
in like manner entitled to her whole dower, 
if her husband has had carnal connexiou 
with her; butif not, she has no claim what- 
ever either to dower or alimony, becaus® the 
separation is in this case a consequence of 
of her own act. 

But fa man and wife apostatize together, 
their marriage still continues.—\¥F the hus- 
band and wife should both apostatize toge- 
ther, and afterwards return to the faith at 
the same time, their marriage is, by a favour- 
able construction of the law, permitted to 
endure. Ziffer says that it is annulled, be- 
cause the apostacy of any one of them for- 
bids the duration of it, and where that 
appears in both, it is found in one of them: 
but our doctors, in support of their opinion, 
cite an instance recorded to have happened 
in the time of the blessed companions [of 
the prophct], when the tribe of Binney 
Haneefa, after having apostatized, returned 
to the faith, and the companions did not 
direct them to renew their marriage; and 
their apostacies were all considered as having 
taken place at the same time, because of the 
uncertainty of the dates. But if, after their 
joint apostacy, either the husband or wife 
were singly to return to the faith, their mar- 
riage 1s dissolved, because here one of them 
persists in apostacy, and that forbids tlre 
continuance of marriage, the sam. as it does 
the matrimonial cngagcmené at first. 





CHAPTER VI. 
OF KISSM, OR PARTITION. * 


A man must cohabit equally with all his 
wires,—If a man have two of more wives, 
being all free women, it is incumbent upon 
him to make an equal partition of his coha- 
bitation among them, whether he may have 
married them as virgins or as Siyeebas, or 
whether some of them be of the former 
description, and others of the latter; be- 
cause the prophct has said, ‘‘ The man who 
hath two wives, and who, in partition, in- 
clines particularly to ONE of them, shall in 


* By Kissm is understood that cqual par- 
tition of cohabitation which a husband is 
required, by law, to make among his wives, 
where he has a plurality of them. 
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the day of judgment incline to one side” 
(that is to say, shall be paralytic) ; and it is 
recorded by Aysha that he made such equal 
partttion of cohabitation among his wives,— 
saying, ‘‘ O Gop, I thus make an equal par- 
tition as to what is in my power; do not 
therefore bring me to account for that which 
is not in my power” (by which he means the 
affections, these not being optional), 

THE wife of a priér marriage, and a new 
wife, are! a¢ike in this point, because the 
tradition above cited is general in its appli- 
cation, and also, because partition is one of 
the rights of marriage, and in these both 
descriptions of wives are equal. 

But the mode of partition is left to him- 
self2—1T is left to the husband to determine 
the measure of partition; that is to say, if 
he choose, he may fix it at one day of cohabi- 
tation with each of his wives, successively, 
or more; and it is also to be remarked that 
by the equality of partition incumbent upon 
the husband is to be understood simply resi- 
dence, but not coition, as the latter must 
depend upon the ercetion of the virile mem- 
ber, which is not a matter of option, and 
therefore, like the affections, not always in 
the husband’s power. 

Partition, where the wires are of different 
rank or degree, must be adjusted accordingly. 
—TIr aman be married to two wives, one of 
them a free woman, and the other a slave, he 
must divide his time into three portions, 
cohabiting two portions with the former and 
one with the latter, because the same is 
recorded of Alce: and also, because, as it is 
lawful to marry a free woman upon a slave, 
but not a slave upon a free woman,* it hence 
appears that the rights of the former in 
marriage are short of those of the latter.— 
And a Mokatiba, Modabbira, or Am-Walid, 
are, with respect to their right of partition, 
the same as slaves. 

-arhition-.2s- not ineumbent whilst the 
husband is on a Yourney.—-WomMEN have no 
right to partition whilst their husband is 
upon a journey, and hence, during that 
foe it is at his option to carry along with 

iin Whomsoever he pleascs; but it is prefer- 
able that he cause them to draw lots, and 
take with him on the journey her upon whom 
the lot may happen to fall.—Shufei says 
that the determination of this point by lots 
is incumbent upon the husband, because it is 
recorded of the prophet, that whenever he 
mtended a journey he caused his wives thus 
to draw lots.—Our doctors. however, allege 
that the prophet’s reason for this was only 
that he might satisfy the minds of his wives ; 
wherefore drawing lots is laudable merely, 
because a man’s wives have no claim what- 
soever to partition during the period of their 
husband being on a journcy, since he is at 
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* By marrying one woman upog another is 
to be understood 2 man marrying a woman 
when he is already posscssed of a wife ; the 
expression is merely idiomatical. 5 
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liberty not to carry any of them along with 
fin ead consequently it is lawful for bim to 
take any one of them. 

Tne time of a journey is not to be counted 
against a husband ;—that is to say, he is 
under no obligation, on his return, to make 
up for the partition lost within that time, by 
a proportionable cohabitation with the wife 
or wives whom he may have left at home, 
they having no claim whatever to his coha- 
bitation with them during such period. | 

If one wife bestow her turn [of cohabita- 
tion] upon another, it is lawful ; because 
Soolah the daughter of Zooma gave up her 
turn to Aysha : but if a woman give up her 
turn, she is not at liberty to resume if, 
beeause she drops a right which is not as yet 
established in her, and absolute dereliction 
cannot take place unless it be of a right 
already established,—wherefore her resump- 
tion here is as if she were to withhold from 
bestowing her turn upon the other. y 


BOOK III, 
OF RIZA, OR FOSTERAGE. 


Definition of the term.—Ruiza, in its legal 
sense, mcans a child sucking milk from the 
breast of a woman for a certain time, which 
is termed the period of fosterage,* 

Degree of fosterage which occasions prohi- 
bition.—PROHIBITION is attached to fosterage 
in whatever degree, if it be found within the 
usual period of infants subsisting at the 
breast.—Shafei says that prohibition is not 
established unless the child have sucked the 
breast at least five different times, Insomuch 
that if an infant were to suck for any parti- 
cular space of time, whether a day or an 
hotir, uninterruptedly, this would not occa- 
sion prohibition, because the prophet has 
said, ‘‘ Sucking, or giving suck, for once or 
twice, does not render prohibited.” —Our 
doctors support their opinion upon the 
authority of the sacred text, Gop saying, in 
the Koran, ‘‘ YouR MOTHERS WHO HAVE 
SUCKLED YOU ARE PROMIBITED UNTO YOU ;"— 
and also upon a precept of the prophet, that 
‘* whatever is prohibited by consanguinity, 
is also prohibited by fosterage,’’—where no 
distinction whatever is mude between a 
smaller and a greater degree of it. 


* Fosterage, with respect to the prohibi- 
tions occasioned by it, is of two kinds; 
F inst, where a woman takes a strange child 
te nurse, by which all future matrimonial 
connexion between that child and the woman, 
or her relations'within the prohibited degree, 
is rendered illegal; Srconpiy, where ae 
woman nurses two children male and female, 
upon the same milk, whith prohibits any 
future matrimonial congexion between them. 

: 5 
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OnsEcTIon.—A greater degree of fosterage 
is essential to the establishment of prohibi- 
tion, because the latter is here founded 
solely in an apprehension of a participation 
of blood,* on account of the growth and 
increasing bulk of the body, which cannot 
take place without fosterage, in a consider- 
able degree; moreover, it occurs in the 
traditions that fosterage is the source of a 
child’s growth. rae 

Repiy.—Although prohibition be founded 
in an apprehension of a eleva of 
blood, on account of growth, yet that is a 
point which is incapable of being absolutely 
ascertained, and hence prohibition by foster- 
age is attached, not to the degree, but to the 
mere act of fosterage, which is the occasion 
of such inercase of growth : and with respect 
to the saying of the prophet, as mentioned 
by Shafei, our doctors reply that if the date 
of descentt of the text [of the Koran] before 
quoted was posterior to that of this saying, 
its authority is thereby superseded, and if it 
was prior thereto, yet the saying is rejccted, 
because it contradicts the text. ' 

Length of the period of _ fosterage.— 
Tn ‘périod of fosterage is thirty months, 
Senate to Hanecfa. The two disciples 
hold it to be two years, and of the same 
opinion is Shafei. Ziffer maintains that it 
is three years, because something in addition 
.o two years is absolutely requisite (accord- 
ing to what shall be hereafter shown), and 
such addition is fixed at one year, because 
that space admits of the child’s state under- 
going a complete alteration. ‘The argument 
of the two disciples is the word of Gon, to 
wit, ‘11s [the child’s] TIME 1N TE Wom {, 
AND [until] MIS WEANING IS THIRTY 
MONTHS :” now the smallest space of preg- 
nancy is six months, and hence two years 
remain for fosterage ; morcover, the prophet 
has said that ‘‘after two years there 1s no 
fosterage.”’ The arguments of Haneefa are 
twofold; First, the text already quoted, 
where it appears that Gop makes mention of 
two things, onc the Hamal [or time of ges- 
tation], and the other the Fisal [or wean- 
ing], for both of which he indiscriminately 
mentions one period, namely, thirty months, 
wherefore it applies to cach in toto; the 
same as in a case of two debts; that is to 
* Arab. Jazeeyat, a term which has no 
sense in our. dictionaries in any manner 
applicable to the present case. It appears, 
from the context, to signify a participation 
of bodily substance, causing two persons to 
partake of one common nature. 

+ The Koran was declared by Mohammed 
to have been delivered down to him in 
different portions at various times, and those 
he tertied the Noozools, or desvents. ‘ 

tArab. Hamal. By this is generally 
understood pregnancy ; but as the text here 

uoted has reference to the child, and not to 
the mother, the translator is under the neccs- 
sity of rendering it ina phrase applicable to 
the former. ( 
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say, if a man (for example) where to make u 
declaration that he ees such a person ‘‘ one 
thousand Dirms, and five bushels of wheat, 
payable within two months,” this pericd of 
two months applies to each debt equally, 
and so in this case likewise. It may indeed 
be objected that, admitting this, it would 
follow that the time of being in the womb is 
also thirty months, whereas it is otherwise,— 
pregnancy being by law restricted to two 
years : but to thiswereply, thatth reisa cause 
of restriction short of that period operating 
upon Hamal (it being recorded in the tra- 
ditions that a child does not remain in the 
womb of the mother above tivo years), where- 
as there is none upon Fisal, which of course 
stands as it appears to be: morcovér, cs a 
sucking child 1s nourished at the breast for 
two ycars, so is it also after the expiration of 
that term: for the weaning is not preciscly 
determined to any particular period, but is 
effected by degrees, as the child insensibl 
forgets the breast and inclines to other food; 
it 1s therefore neccessary that some space for 
fosterage be ‘allowed in addition to the two 
years, and this additional space is fixed at 
six months, being the shortest term of preg- 
nancy, as the lapse of that period affords a 
reason for altering the manner of the child’s 
subsistence, because the subsistence of a 
fotus is irreconcilable with that of a suck- 
ling; * and with respect to the traditionary 
saying of the prophet, as cited by the two 
disciples, it has reference solely to the period 
of the claim of fosterarce; that is to say, it 
only goes to show that no obligation arises 
from fostcrage ; so as to render payment or 
hire of the same obligatory upon the [child’s] 
father, beyond the space of two years; and 
the text of the Koran, which says,‘ MoTuERS 
SHOULD SUCKLE STLEIR CHILDREN FOR TWO 
YEAKS,” has also reference to the period of 
the claim of fosterage. 

Sucking beyond the term of fosterage is 
not an occasion of prohibi..on.—Ir a child 
continue to suck after the proper period of 
fosterage is clapsed, prohibition is not hereby 
established ; + because the propnet has de- 
clarcd that there is no fostcrage after the 
expiration of the proper period ; and also, 
because prohibition is not established by any 
fosterage, except such as 1s a cause of growth 
and increase, which are obtained only by 


* That is to say, itis to be supposed that 
within the last six months the woman may 
have conccived, and may, at the end thereof, 
produce a child ; and a woman cannot, with- 
out injuring the fostus, give suck to another, 
either during or after her pregnancy. 

+ That is to say, if, atter the expiration of 
the proper period of fostcrage, another child 
be brought to the breast, and the former 
nursling still continue to suck, these two 
are not hereby prohibited to cach other in 
marriage, although they would have been 
so if they sucked together during the foster- 
age of the first child. 
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the fosterage within its proper period, since 
grown up persons would not find any effec- 
tug! nourishment from sucking. 

A cHILD’s forsaking the breast before the 
expiration of the period of fosterage is not 
regarded ; that is to say, if a child withhold 
from taking its milk before the period of 
fosterage has elapsed, and there be still milk 
in the mother’s breast, and any other intant 
suck the gnilk before the expiration of that 

eriod, in this case prohibition by fosterage 
is established between those children.—This 
is the Zahir Rawayet.—Hasan has recorded 
it as an opinion of Haneefa, that this is the 
case only where the first child has not as yet 
begowte attached to another species of food, 
so as to be capable of subsisting altogether 
without milk ; but if the child have adopted 
entirely anuther species of food, this circum- 
stance is to be considered as a weaning, and 
yrohibition by fosterage cannot in this case 
ia established, becausc where the child is 
arrived at such a state as that other food 
sufliees, the manner of its Mubsistence is 
altered, and that growth and inervase which 
the ehild derived from sucking ts at an end, 
wherefore the property of participation of 
blood, which is the occasion of prohibition, 
is not afterwards found. 

Is the suckling of a child, after the expi- 
ration of the period of fostcrage, allowable 
ornot?—Upon this point there are varloug 
Opinions: some have said that it is not so, 
because the act of suckling at all is per- 
mited solely out of neecssity, the milk being 
a constitucnt part of the woman’s frame, the 
use of any portion of which, except as a 
matter of necessity, is prohibited ; and this 
necessity ceases upon the expiration of the 
period of fosterage. 

. Aicceplions fromthe general ride of pro-. 
hibition by fosterage.—“ WHATEVER 1s pro- 
hibitcd by coONSANGUINITY 1s so likewise by 
FOSTERAGE (aceording to the saving of the 


prophet alrcady quoted), cxcept a sister's 
mother by fosterage,* whom it Is Tawlul for 
a manto marry, although he cannot lawfully 
marry his sister’s mother by blood, as she 
must cither be his own mother, or the enjoyed 
of his father, both of whom are prohibited 
to him; contrarv to her mother by fosterage. 
—A sister’s mother by fosterage may be con- 
ceived in three different ways ; First, where 
a man has a sister by blood, who has a foster- 
mother, whom he may lawfully marry ;— 
SECONDLY, where a man has a foster-sister, 
who has a mother by blood, whom he may 
likewise lawfully marry ;—and THInxpDLy, 
where a male and female infant, between 
whom there is no aflinity, suck at the breast 
of one woman, and the female infant also 
sucks at the breast of another woman, in 
which case the male infant may lawfully 


r 


* This is a very equivocal and®vague ex- 
pression, as appears by the succceding defi- 
nition of the various descriptions to* which 
it applies. 
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marry the last woman, who is the foster- 
mother of the female infant (that is to say 
of his foster-sister.) 

A MAN may also lawfully marry the siste 
of his foster-son, although it be not lawfu 
for him to marry the sister of his son b-: 
blood, as she must be either his own daughter 
or tho daughter of his enjoyed wife, both o 
whom are prohibited to him. 

Cases of illegality induced by fosterage.—Y' 
is not lawful for a man to marry the wife o 
his foster-father, or of his foster-son (in the 
same manner as he is prohibited from marry- 
ing the wife of his natural father or son) 
because of the tradition before quoted. 

Onsxecrion.—It has been declared, in the 
sacred writings, that it is lawful for men tc 
marry the wives of their sons by blood, anc 
this particular restriction to blood shoulc 
seem to imply that marriage with the wives 
of foster-sons was lawful; whereas it ic 
otherwise. 

RerLy.—The restriction above mentioned 
relfyrs to the exclusion of the wives of 
children by descent, and not to the exclusion 
of the wives of fostcr-sons, for the reasons 
already mentioned. 

PRONIBITION is attached to the milk of the 
man (that is to say, tothe milk of which 
he is the cause) ; if, for example, a woman 
nurse a female child, the latter is prohibited 
to her busband, and to his father and son, 
because the husband, through whom the 
woman’s breasts have been tilled with milk, 
is as a father to that child.—It is recorded, 
as an opinion of Shafei, that prohibition is 
not attached to the milk of a man; because 
this prohibition arises from an apprehension 
vf participation of blood, and the milk isa 
secretion from the blood of the woman, and 
not of the man.—The arguments of our 
doctors in this case are threefold; Frees, 
the saying of the prophet, as before quoted, 
** aVhatsoever is prohibited by consanguinity 
is also prohibited by fosterage,’—and pro- 
hibition. by consanguinity being found in 
both father and mother, it follows that it is 
found in both these relations by fosterage ; 
—SkCONDLY, the prophet once said to Aysha 
(who had complained to him of Afla, the 
brother of Aboo Keis, appearing before her 
whilst she had only a single cloth upon her), 
“The act of Ava, in thus approaching you, 
1s of no conscquence, as he is your paternal 
uncle by fosterage;”’ which proves that 
affinity by fosterage is established on the 
paternal side, and that as the woman who 
suckles is the child’s mother, so is her hus- 
bandits fathcr, by fosterage ;—THIRpLy, the 
man is the cause of the entrance of the milk 
into the woman’s breasts, and therefore the 

<is, out of eaution, to be regarded (with 
respect to the point of prohibition) as de- 
rlying its existence from tia, ‘ 

A MAN may lawfully marry the sister of 
his foster-brother, it being qjlowed to him to 
marry the sister of his brother by blood 

that the maternal sgster of his paternal 
er). 
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Tr is to be observed as a rule that when 
a male and female infant suck from one 
breast, they are prohibited to each other 
in marriage, because they have onc common 
mother, and are therefore as brother and 
sister. 

It is not lawful for a female to marry 
any of the sons of the woman who has 
suckled her, because they are her brothers, 
—nor the sons of those sons, because they arc 
her nephews. 

Ir is not lawful for a male to marry the 
husband’s sister of the woman who has 
suckled him, as she is his paternal aunt by 
fosterage. ; 

Cases of admixture of the milk with any 
foreign substance.—Iv the milk be drawn 
from the nurse’s breast, and mixed with 
water, prohibition is still attached to it, 
provided the former exceed the lattcr in 
quantity; but if the water excecd, pro- 
hibition is not attached.—Shafei maintains 
that prohibition is attached, in the latter 
case also, because there is actually some of 
the milk in that water, and therefore 1t 1s 
indispensably to be regarded, especially in 
a point of prohibition, that being a matter 
of caution.—To this our doctors reply that 
anything less in quantity than that with 
which it is mixed is regarded us virtually 
non-existent, as in the case of a vow, for 


instance, where, if a man swear that “ he, 


will not drink milk,” and he afterwards 
drink it mixed with a greater proportion of 
watcr, he is not forsworn. 

Ir the milk be mixed with other food, 
prohibition is not attached to it, although 
the former exceed the latter in quantity. 
This is according to Haneefa. ‘The two 
disciples say that if the milk exceed, pro- 
hibition is attached. ‘The compiler of the 
Hedaya remarks that this opinion of the two 
disciples procceds upon a suppositfon that 
the milk and victuals do not undergo -uny 
culinary preparation after admixture; but 
that, if they be boiled, or otherwise prepared 
by fire, all the doctors admit that prohibition 
is not then occasioned.—The two disciples 
arguo that regard is to be had to that which 
exceeds (as in the case of mixing milk with 
water), provided it have not undergone any 
change by boiling or other cause.—The 
argument of Haneefa is that the food is the 
subject, and the milk only a dependent, with 
respect to the end it is intended for, to wit, 
sustenance; the case is therefore the same 
as if the proportion of the food exceeded 
that of the milk.° se 

Ir the milk be mixed with medicine in a 
proportion excceding the latter in quantity, 
prohibition is attached to it, because the milk 
1s designed for sustenance, vhich is the end, 
and the purpose of the medicine is onl} to 
strengthen the child’s stomach, or to forward 
digestion. 

ir the milk, of the nurse be mixed with 
that of an animal, in a proportion exceeding 
the latter in quantty, prohibition is attached, 
to it; but not if the milk of the anima ex 
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cced the other ; regard being here had to that 
which excceds, as in the admixture of milk 
with water. 

Or with the milk of another woman.—lF 
the milk of one woman be mixed with that 
of another, in this case Abvo Yoosaf holds 
that regard should be had to the excess,— 
that is to say, that prohibition is attached to 
that woman’s milk whic’ exceeds the milk of 
the other in quantity,—because here the two 
milks, when mixed together, become as one 
substance, and hence the smaller quantity is 
to be considered (in the effect produced), as 
a dependant on the greater quantity.—Mo- 
hammed and Ziffer contend that prohibition 
is attached to both milks equally,«.: hoth 
are of the same nature, and a thing 
cannot be said to exceed a homogeneous 
thing, because the admixture with any’ ar- 
ticle of a homogeneous nature adds to the 
sum, but does not occasion any destructiof&i 
or change in the matter; and the end in- 
tended 1s the same in both. There are two 
opinions revorded from Hancefa upon this 
subject, one coinciding with Aboo Yoosaf, 
and the other with Mohammed. 

Prohibition ts occastoned by the milk of a 
vurgin.—l¥ the breasts of a virgin should 
happen to produce milk, prohibition is at- 
tached to it,—that is to say, if a male child 
were to subsist upon it, the virgin becomes 
his mother by fostcrage, and his marriage 
with her is prohibited, according to the 
word of Gop in the Koran, ‘‘ Your MOTIrERS 
WHO HAVE SUCKLED YOU ARE FROHITBITED 
UNTO You,” which text being generally ex- 
pressed, applics to all women alike :—more- 
over, the milk of the virgin is a cause of 
growth in the child, which induces an ap- 
prehension of participation of blood. 

Or of @ corpse.—Ik milk be drawn from 
the breasts of a deecased woman, prohibition 
is attached to it.—'This is contrary to the 
opinion of Shatci, who ways that in the 
establishment of prohibition by fosterage, 
the primary subject of such prohibition is 
the woman whose milk has ba:n sucked by 
the child, the prohibition pervading through 
the medium of that woman tv others [her 
relatives], but, by her decease, the original 
subject of prohibition is removed, she being 
then a dead substance ; whence it is that it a 
man were then to commit the carnal act with 
her, he would not be subject to the punish- 
ment of fornication, nor would prohibition 
by affinity be by that act established. The 
argument of our doctors is that prohibition 
by fosterage arises from an apprehension of 
participation of blood, which appears in 
the increasing growth of the [child’s] body, 
and this last is occasioned by milk; as in the 
present case. 

Cases in which milk does not occasion 
prohibition, —Lk a woman’s milk be adminis- 
tered to a child in a glyster, prohibition by 
fostcragé is not attached to’ it.—This is the 
doctrine of the Zahir Rawayet.—It is re- 
cordéd from Mohammed that prohibition is 
thereby established, in the same manner as 
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aefast would be vitiated by it:—but the 
reason of this apparent inconsistency (ac- 
cording to the Zahir Rawayet) is that the 
cause of violating the faust is the restoration 
of the body, which 1s effected by the glyster ; 
whereas the cause of prohibition by toster- 
age is the increase ot the body’s growth, 
which is not thereby effected, nothing being 
sustenance to men except what is adminis- 
tered by the mouth. « 

Iv a manes breasts should happen to pro- 
duce milk, prohibition is not attached to it, 
because the substance thus produced is not, 
in fact, milk, and consequently increase of 
growth is not obtained by mcans of it.—The 
principle upon which this proceeds is that 
mille Stfinot be secreted in the breasts of 
any person but one who is capable of child- 
bearing. 

Prouinttion by fosterage is not attached to 
the milk of a gout (or other animal); that is 
to say, Uf two infants, a male anda female, 
were to subsist together, upon the milk of 
vne goat, prohibition by tosterage 1s not 
established between them, becafise between 
mankind and brutes there can be no parti- 
cipation of blood (that is to say, such par- 
ticipation as would occasion aflinity), and 
prohibition by fosterage arises trom partici- 
pation of blood. 

Case of one of treo cetves suckling the other. 
—-]y¥ a’ man marry an infant and an adult, 
and the latter should give milk to the former, 
both wives become prohibited with respect 
to that man [their husband], becausc if they 
were to continue united in marriage to him, 
it would imply the propricty of joint cohabi- 
tation with the foster-mother and her foster- 
daughter, which is prohibited, in the same 
manner as juint cohabitation with a natural 
mother and daughter.—Ilt 1s to be observed 
an this occasion, that if the husband should 
not have had carnal connexion with the adult 
wile, she is not entitled to any dower what- 
ever, because th® separation has proceeded 
trom her, before consununation:—but the 
infant has a claim to her half dower, the 
separation mt having proceeded from her. 

Onpsiecrion.—The separation proceeds from 
her, because sucking the nulk from the breast 
was her act. 

Ruerty.—Although the sucking was cer- 
tainly her act, yet the act of such an one Is 
not considered as destructive of her right, for 
which reason 1t is that if she should happen 
to kill her inheritec, this would not set aside 
her right of inheritance.—If, moreover, it 
should appear that the adult had acted with 
any sinistcr vicw of dissolving the marriage, 
the husband is in this case empowered to 
take from her the halt dower which he pays 
to the infant; but not unless she have acted 
with sucha view, even though she were 
aware of the infant being the wite of her 
husband. It is recorded from Mohammed, 
that the husband is authorized tp take the 


infant’s halt dower from the adult, in cither 
case,—that is to say, whether a dissolytion of 
the marriage may have beer her intention or 
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not; but the former (which is tho Zahir 
Rawayet) is the more orthodox opinion, be- 
cause, although the adult has by her act 
tixed and rendered binding upon the hus- 
band the half dower aforesaid (which had - 
betore stood within the possibility of drop- 
ping*), and her so doing amounts to a dam- 
uge, yet she here stands (not as the actual 


perpetrator, but) as the cause of the damage, 


since the act of giving her milk to the infant 


is not the occasion of dissolving the marriage 
any further than as it induces a consequence 
of joint cohabitation with a step-mother and 
step-daughter:—moreover, the annulling of 
a marriage is not what renders a dower ob- 
ligatory, but is rather the occasion of its 
drvoping; but the half dower is incumbent, 
in the manner of a Matat, or present, in 


compliance with established custom; and the 
annulling of the marrage is the condition of 
its becoming meumbent; and in this view 
the adult is the cause of the damage; and as 
being the cause only, and not the actual per- 
petrator, transgression is made a condition 
of her responsibility, the same as in the case 
of digging a wcll,—that is to say, if a person 
were to transeress, in digging a well, by 
sinking it in another person’s ground, or in 
the highway, he is responsible for the Deeyat 
of any one who might happen to fall into it, 
whereas, if the well were sunk in his own 
ground, he would not be responsible: —now 
ulus transgression is not found in the adult, 
unless where she is aware of the infant being 
the wilt of her husband, aid that her view 
in suckling it is a dissolution of the marriage ; 
but where she is not aware of that circum- 
stance, or being so, yet gives her milk, not 
with any vicw of dissolving the marriage, 
but rather of preserving the infant from 
perishing, in ncither of these cases is trans- 
uression supposed to exist; and, in the same 
manner, it does not exist, f she knew that 
the infant 1s the wife of her husband, but be 
nofaware that her suckling it will occasion 
a dissolution of the marriage. 
OxBJECTION.—No regard is paid to igno- 
rance of the law in a Mussulman territory; 
how, therefore, can ignorance be pleadcd in 
her excuse In the present case? 
L\EPLY.—Regard is here paid to her igno- . 
rance, not in order to avert the sentenco of 
the law (which induces responsibility upon 
her), but solely to avert the construction of 
intent of dissolution, or of wilful transgres- 
sion, to which her act might otherwise be 
hable, and which being thus disproved, she 
is exonerated from responsibility, as these 
arc the only causes thereof, and neither of 
thera can apply to her. 
Kuudeuce to fosterage requires the full 


$$ 
* That is to say, the obligation of which 
might poy have been annulled or cane 
cellcd by the occurrence of some accident 
previous to the payment og it, such as tho 
decease of the infant before consummation of 


the marriage, &e, 
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pumber of sitmesses.— THE evidence of 
women alone is not sufficient to establish 
fosterage; nor can it be cstablished but on the 
testimony of two men, or of one man and two 
women.—Imam Malik has said that it may 
be established on the evidence of onc woman, 
provided she be an Adil, because prohibition 
is one of the rights of the law, and may 
therefore be established upon a single in- 
formation,—as, for instance, where a person 
purchases flesh meat, and any one bears tes- 
timony to its being part of a Majoosec sacri- 
fice, in which case prohibition is established 
with respect to it.—The argument of our 
doctors is that the establishment of prohibi- 
tion in marriage is in no respect different 
from the extinction of a right of possession ; 
and the annulling of a right of possession 
cannot take place but upon the evidence of 
two men, or of one man and two women :— 
contrary to the case of flesh meat, as the 
prohibition to the eating may be established 
without affecting the proprietor’s right of 
possession, it still remaining his property 
under that prohibition:—the prohibition of 
this article, therefore, appears to be merely 
a matter of religion, and in which, conse- 
quently, a single evidence suffices. 


BOOW IV. 
OF TALAK, OR DIVORCE. 


Definition of the term.—Tatak, in its pri- 
mitive sense, means dismission:—in law it 
signifies the dissolution of a marriage, or the 
annulment of its legality, by certain words. 

Chap. I.—Of the Talak-al-Sonna, or Re- 
cular Divorce. 
Il.—Of the Execution of Divorce. 
IIT.—Of Delegation of Divorce. 
1V.—Of Divorce by a Conditional 


Vow. 

V.—Of the Divorce of the Sick. 
VI.—Of lijat, or returning to a 
divorced Wife. 

VII.—Of Aila. 

VIII—Of Khoola. 

IX.—Of Zihar. 

X.—Of Laan, or Imprecation. 
XI.-—Of Impotence. 

AXII.—Of the Edit. 

AIITI.—Of the Establishment of 
Parentage. 

XIV.—Of Hizanct, or the Care of 
Infant Children. 

AV.—Of Nifka, or Subsistence. 


CHAPTER I. 
OF TALAK-AL-SONNA, OR REGULAR DIVORC:". 


Distinctions of divarce.—Divorce is of 
‘three kinds;—First, the Ahsan, or most 
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Chap. 


Chap. 
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Chap. 


Chap. 
Chap. 





* Talak-al-Sonna literally means “divorce 
according to the wules of the Sonna,.’ in 
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laudable ;—Srconp, the Hoosn, or laud- 
able (which are the distinctions of the 
Talak-al-Sonna) ; and Turrp, the Biddat, or 
irregular. 

» Mhsan.—Tur Talak Ahsan, or most 
laudable divorce, is where thc husband 
repudiates his wife by a single sentence, 
within a Tohr (or term of purity)*, during 
which he has not had carnal connexion with 
her, and then leaves her to the observance of 
her Edit, or prescribed term of probation. 
This mode of divorce is termed the most 
laudable, for two reasons ;—FIKrstT, because 
the companions of the prophet chiefly 
esteemed those who gave no more than one 
divorce until the expiration of the."it, as 
holding this to be a more excellent method 
than that of giving three divorces, by repeat- 
ing the sentence on each of the two succeed- 
ing Tohrs ;—SrEconDLY, because in pursuing 
this method the husband leaves it still in his 
power, without any shame, to recover his 
wife, if he be so inclined, by a reversal of 
the divorce during her Kdit : this method is, 
morcover, the least injurious to the woman, 
as she thus remains a lawful subject of 
marriage to her husband, even after the 
expiration of her ditt, which leaves a 
latitude in her favour unreprobated by any 
of the learned. 

Talal... vvsn.—Tukr Talak Hoosn, or 
laudable divorce, is where a husband repu- 
diates an enjoyed wife by three sentences of 
divorce, in three Tohrs. Imam Malik asserts 
that this method classes with the Biddat, or 
irregular, and that no more than one divorce 
is admitted as unexceptionable, because, as 
being in itself a dangerous and disapproved 
procedure, it is only the urgency of release 
from an unsuitable woman that can give a 
sanction to divoree; and this urgency 1s 
fully answered by a single Tohr. ‘The argu- 
ments of our doctors on this topic are two- 
fold ;—Firsr, a procep ty of the prophet 
delivered to Ebn Amir, “ Onc thing required 
by the Sonna is that ye wait for the Torr, 
and pronounce a divorce in each ‘Tomr ;”— 
SECONDLY, the propricty of a divorce rests 
merely upon the proot of the urgency, and 
not upon the establishment of the actual 
urgency itsclf, that being a matter concealed 
and unascertainable [but by virtual proof,] 
and the act of proceeding to divorce at a 
time whenthe desircof coition with the woman 
is fresh renewed (to wit, at the recommence- 
ment of her Tohr), is a proof of the urgency ; 





opposition to Talak Biddat, which signifies 
a novel, unauthorized, or heterodox mode of 
divorce: the terms regular and irregular are 
here adopted, as being the most familiar. 

* Meaning the space which intervenes be- 
tween the menstrual fluxes. 

t Contrary to any other mode of divorce, 
as a wife vepudiated in any other way cannot 
be again married to her first husband, unless 
she ba previously married to, and divorced 
by, another man. 
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and the repetition of divorce at the two an irreversible divorce, although it be within 
subsequent returns of the Tohr amounts to the Tohr, forsakes the Sonna, as there is no 
no more than a repetition of the proof, and urgent necessity for such a sentence to effect 
is therefore allowed of. Some of the learned release from the_ wile, since by the lapse of 
have said that, in this species of divorce, it the Edit that end is obtained ;” but again, in 
is most advisable that the husband delay the Zeeadat, he says that this method is not 
pronouncing the first sentence of it until to be reprobated, on account of the occasional 
towards the termination of the Tohr, so as urgency of immediate release, which by an 
that the Edit may not be too much pro- irreversible divorce is obtained, it not being 

tracted; but it is evident that the husband then suspended upon the lapse of the Edit. 
should rater pronounce the divorce at the ™” ' ' 7 aétended Lo the... 
commencement of the Tohr, because, if he ....... .......—Sonna [that is, attention to 
were to delay it, he might probably be the mode prescribed by the Sonna] in divorce 
tempted to have carnal connexion with the appears in two shapes, adherence to number, 
woman in the intcrim, under an intention of and to time; to the former, by restricting 
divagging her, and then divorce her after the sentence to that of a single divorce 
such carnal connexion, which is forbidden. reversible, in which the enjoyed and the 
ee ee eee oat Talak Biddat, or wunenjoyed wife arc the same ;—and to the 
irregular divorce, is where a husband repu- latter (in which the cnjoyed wife is solely 
diates his wife by three divorces at once,— considered), by pronouncing the divorce in a 
(that is, included in one sentence), or, where Tohr during which the husband has not had 
he repeats the sentence separately, thrice carnal connexion with her ;—because it is 
within one Tohr ; and if a husband give the proof of urgency that is regarded; and 
three divorces in cither of those ways, the the act of proceeding to a divorce at a tinic 
three hold good, but yet the divorecr is an when tho desire of coition with the woman 
offender against the law. is fresh renewed (as at the reecommencement 
SHAFEL has said that all these three de- of her Tohr), is the best proof of such 
seriptions of divorce are equally unexcep- urgency; for during the actual time of the 
tionable and legal, because divorce isin itself courses the woman is not an objcct of desire, 
a lawful act, whence it is that certain Jaws and ina Tohr where she has been enjoyed, 
have been instituted respecting it; and this desire is lessened towards her. With respect 
legality prevents any idea of danger being to an unenjoyed wife, the Tohr and the 
ennexed to it: morcover, divorce is not proe courses are cqual,—that is to say, the pro- 
hibited, even during the woman’s courses, nouncing of divorce upon her whilst she is 
the prohibition there applying to the pro- in the latter situation is not irregular, nox 
traction of the Edit, and not to divoree.— reprobatcd, any more than whilst in the 
Qur doctors, on the other hand, say that former. This is contrary to the opinion of 
divorce is in itself a dangerous and disap- Ziffer, he considering an unenjoyed wife in 
proved procedure, as it dissulves marriage, the same point of view as one enjoyed :—but 
an institution which involves many cireum- our doctors observe that the desire of coition, 
stances as well of a temporal as of u spiritual with respect to an unenjoyed woman, is ever 
*nature ; nor is its propriety at all admitted, fresh, and is not lessened by the circum- 
‘but on the ground of urgency of release from stance of her courses, so long as the hus- 
an unsuitable yite ; and there isno occasion, band’s object (namely, coition), remains 
in order to procure this release, to give three uebtaincd ; whereas, with respect to an 
divorces at onec, whereas there is an excuse enjoyed wife, desire is rencwed upon the 

fur giving three divorecs scparately in threc Tohr. 

Tohrs, as this exhibits repeated proofs of the de of adherence to the Sonna in repu- 
urgency of it:—and with respect to what Mating a wife not subject to the courses.—1i 
Shafei advances, that ‘“‘the legality of the wife bea person ip from extreme youth 
divorce prevents any idea of danger being or age, is not subject to the courses, and her 
unneacd to it,’ we answer that the legality husband be desirous to repudiate her by three 
of divorce, in one respect (that is to say, divorecs in the regular way, he is tirst to 
inasmuch as it is a destroyer of subjection), pronounce a single sentence of divorcee upon 
does not admit the idea of its being danger- her, and at the expiration of one month 
ous, but that, in another respect (to wit, its another, and in like manner a third at the 
occasioning the dissolution of murriage,which ' expiration of the next succeeding month; 
involves concerns both of a spiritual and because the term of one month corresponds 
temporal nature), it must be considered as with a return of the courses, as is mentioned 
attended with danger. in the Koran.—It is here to be observed that 
THE pronouncing of two divorces within if the first divorce be given in the beginning 
one Tohr comes under the description of of the month, the three months from that 
Biddat, or irregular, the same as that of \gperiod are to®%be counted by the lunar calen- 
three divorces, as already intimated. ar, and if in the middle of it, by the number 
A QUESTION has arisen among the learned, of days, with respect both to the completipn 
whether the pronouncing of a gngle divorce of divorce and of the Edit.— This is the rule 
irreversible within one Tohr be of the with Hancefa.—The two disciples maintain 
description of Biddat or not*—Mqhammed, that the second and thie months are to be a 
in the Mabsoot, has said,—‘‘ Whoever ~*~.» inyariably counted by the lunar calendar, 
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the deficiency of the first month to be taken 
from the fourth succeeding month, so as to 
complete it. And it is also tu be observed 
that it is lawful for the husband to divorce 
this wife immediatcly after carnal connexion, 
without the intervention of any time between 
the embrace and the divorce.—dZiffcr says 
that the husband ought to allow the inter- 
vention of a month, because that term cor- 
responds with a return of the courses, and 
also, because in consequence of the embrace 
desire becomes fauna, and is not renewed 
until after the lapse of some time.—Our 
doctors argue that there can be no appre- 
hension of pregnancy with respect to the 
woman in question; and divorce, after the 
carnal embrace, in the case of a woman who 
is subject to the courses, is not reprobated on 
any other account than as it induces a possi- 
bility of pregnancy, which renders the dura- 
tion of her Edit dubious, that of a pregnant 
woman being determined by her tenet 
and, of one not pregnant, by courses; and 
as to what Ziffer alleges, that ‘‘ desire becomes 
languid in consequence of the embraer,.’ it 
may be replied, that although this be ad- 
mitted, yct in the present instance desire is 
greater than in common cases, as the husband 
can indulge his carnal appetite with such a 
wife without any apprehension of her pro- 
ducing children, the support of whom might 
sall upon him; she therefore is an object of 
desire to him at all times equally, so that this 
state [of a woman not being subject to the 
courses] is the same as the state of actual 
pregnancy; now it is lawful to divoree a 
pregnant wife immediately after carnal con- 
nexion with her, because no doubt is induced 
with respect to the duration of her Edit, and 
the time of pregnancy is a time of desire, as 
a husband feels desire towards a pregnant 
wife, cither because she produces a child to 
him, or because the embrace with her does 
not occasion pregnancy ; his desire, therefore, 
is not lesscned towards such a wife by cenjey- 
ment. 

Or onearvho ws pregnant.—Iv a man be de- 
sirous of repudiating his pregnant wife by 
three divorces In the regular way [that is, 
according to the Sonna], he is first to pro- 
nounce a single sentence of divorce upon her, 
and at the cxpiration of one month another, 
and in the same manner a third at the ex- 

iration of the next succccding month. This 
is according to Hancecfa and Aboo Yoosaf.— 
Mohammed and Ziffer say that the 'Talak-al- 
Sonna, with respect to a pregnant woman, 
consists in giving her a single divorce only, 
because divorce is in itself a dangerous and 
disapproved procedure; moreover, the only 
rule instituted by the law in effecting a tri- 
plicate divorce is, that the husband first pro- 
nounces one divorce, and at the cxpiration 
of a month, or the passing of the next 
courses, another, and in the same manner a 
_"" “at the expiration of the following 
month, or the passing of the next succeeding 
courses; now thé courses do not occur toa 
pregnant woman, nor does the lapse of a 
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month stand in place of a return of htr 
courses (as with a woman whose youth or age 
prevents her having them), her whole period 
of pregnancy being as one long Tohr ¢ and 
hence it follows that it is improper to pro- 
nounce more than a single sentence, the rule 
of the Sonna being restrictive to one divorce 
in one ‘lohr.—To this Hanecfa and Aboo 
Yoosaf reply that, although divorce be in it- 
self a dangerous and disapproved procedure, 
yet it is admitted on the groundeot urgency, 
and the lapse of a month is the proof ot that 
urgency, and is therefore to be regarded here, 
the same as in the case of a woman whose 
youth or age prevents her having the courses: 
the foundation of this is that the period in 
question is such a time as affords a ftde wal 
of desire to persons in health and vigour, and 
therefore the act of divorce being proceeded 
in at sucha season affords proof of the ur- 
gency of it, with respect to a pregnant woman, 
the same as to any other: contrary to a wo- 
man whose Tohr is long [that is, by consti- 
tution or accident protracted to any unusual 
length], as the lapse of a month is not a proof 
of necessity with respect to such an one; this 
proof of necessity being found in her only on 
the renewal of the Tohr after the courses, 
the reeurrence of which, with regard to her, 
is at all times possible, whereas, with regard 
to a pregnant woman, it is impossible. 

Cuse of divorce pronounced during men- 
struation. — Ir a man repudiate his wife 


i) . e . e 
during her courses, it is valid; because, 


although divorce within the term of the 
courses be disapproved, yct it is lawful, 
nevertheless, as the disapproval is not on 
account of any thing cssential, but merely 
because a divorcee given during the courses 
occasions a protraction of the Edit.—This 
kind of disapproval, or interdict, 1s termed 
Nihee-le-ghirchee, * and does not forbid. 
legality, whence a divoree given during the 
courses 18 valid; but yet it 1s laudable that 
the husband reverse it, as if is recorded that 
the son of Omar having divorced his wife 
during her courses, the prophct desired Omar 
to command his son to take her %ack again ; 
which tradition shows that divorce during 
the courses is valid, but that reversal is in 
this case laudable. — This doctrine of the 
laudability of reversal is maintained by 
many of our modern doctors; but it is certain 
that, in this case, reversal is not only laud- 
able, but incumbent, for threc reasons; 
First, in the tradition above quoted, the 
prophet desires Omar positively ‘to com- 
mand his son,” and command 1s always in- 
junctive;—SEcoNDLY, the pronouncing of 
divorce during the courses is an offence, 
which it is incumbent upon a man to expiate 
by every means within his power; and this 
may be effected, in the present instance, by 
doing away its consequence, namely, the 
Edit ;—THrIrpb.y, the protraction of the Edit 


* This may be rendered prohibition for 
another ‘reason. 
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is injurious to the woman, wherefore reversal 
is incumbent, in order that she may not be 
subjepted to injury :—thus it is indispensably 
incumbent upon the husband to reverse the 
divorcee, when given during the courses ; 
after which, when she has become puriticd 
from her cvurses, and has again had them, 
he may then either divorce her on the com- 
mencement of her second succeeding ‘lohr, or 
suffer her to remain. The somes of the 
Hedaya obsc€ves that this last is what is said 
in the Mabsoot. ‘lchavee has said that, if 
the husband choose, he may regularly divorec 
his wife on the commencement of the Tohr 
immediately succeeding the courses in which 
he hadegiven divorce, and reversed it, as 
above. Koorokhee says that what is thus 
mentioned by Tchavee is the doctrine of 
Hancefa. That which is taken from the 
Mabsoot is the opinion of the two disciples ; 
and the ground of it is that the regularity of 
divorce depends upon the intervention of a 
complete menstrual discharge between every 
two sentences ; and the first of these is dcfec- 
tive, on account of divorce havullg been prou- 
nounced in the middle of it, so that as part 
had previously elapsed, whence it would ap- 


pear necessary to complete it from the next 


following return; but it is not lawful to have 


regard to one part only of the courses, and 
not to the other: consequently, regard must 


be had to the next returning courses in toto. 
--The ground of Tehavee’s opinion is that 
the divorce, with its effects, having been 
annulled entirely by the reversal, it is the 
same as if no divorce whatever had taken 


place during the woman’s courses ; and hence 
it is perfectly regular to pronounce divorce 


in the Tohr next immediately succceding. 
Ir aman were to address his wife, saying, 


‘““Youaredivorecd thrice, according to the Son- 
‘na,’’—and he have no particular intention in 
So doing, then supposing the wife to be one 
18 had carnal connexion, and 


with whom he i 
also subject tu the courses, she becomes once 
divorced in that and each of the two succecd- 


ing Tohrs : sand if the husband intended in so 


saying, either that three divorces should take 
place collectively upon the instant, or, that 
a single divorce should take effect at the end 
of each succeeding month, the divorce, in 
cach instanee, takes effect according to his 
intention, whether she be in her courses or 
her Tohr at the period of its thus taking 
effect upon her.—And if she be one whose 
Edit is calculated by months (such as a 
woman, for instance, whose courses are stopt 
through agc), and the husband have no par- 
ticular intention in thus addressing her, in 
this case asingle divorce takes effect upon the 
instant, another at the expiration of a month, 
and a third at the expiration of the next suc- 
ceeding month ; because the term of a month 
corresponds, in such an one, with the Tohr 
of a woman who is subject to the courses, as 
was formerly Sbareba ; or, 1f be intended 
that three divorces should take place collec- 
tively upon the instant, the three take place 
accordingly, in the manner already states. 


nounce di 
bind IS € 
standing, and mature age; but that of a boy, 
or alunatic, or one talking in his sleep, 1s 


not cffective, for two reasons ;—I1rst, be- 
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But if the husband were only to say, “You 
are divorced according to the Sonna,” omit- 
ting the word ‘‘ thrice,” —in this case the 


intention of three divorces collectively is not 
efficient. 


The proofs and arguments upon 
this passage are all drawn from the Arabic, 


and derive their weight from certain peculi- 
arities in that idiom. 


Section. 
Qfihe.perseus who are competent ta pras 
‘i'CG,--L HE divorce of every hus- 


veetive, if he be of sound under- 


cause the prophet has said, ‘‘ Every divorce 
is lawful, excepting that of a boy or a 
lunatic ;’-—Srconpiy, because a man’s com- 
petency to act_depends upon his possession 
of a sound judgment, which is not the case 
with infants, or lunatics:—and one talking 
in his slecp is the same, in this point, as a 
boy or a lunatic, since his words in this case 
arc got the result of a deliberate option. 

A divoree pronounced by compulsion, ts 
effective.—Tus divorce of one acting upon 
compulsion, from threats, 1s effective, accord- 
ing to our doctors.—Shafci maintains that it 
is not effective, because a person who is com- 
velled has no option, and no formal act of 
ae is worthy of regard unless it be purely 
optional: contrary to the case of a jester, 
who, in mentioning divorce, acts from option, 
which is the cause of its validity. — Our 
doctors, on the other hand, allege that the 
person here mentioned pronounces divorec 
under circumstances of complete competency 
(maturity of age and sanity of intellect], the 
result otf which is that divorce takes effect 
equally with that of a person uncompelled, 
for with him neeessity * is the reason of its 
efficiency ; and the same reason applics to the 
divoree of a compelled person, as he is also 
umdcr necessity of divoree, in order that he 
may be released from the apprehension of 
that with which he was threatened by the 
compeller.—The foundation of this is that 
the man alluded to has the choice of two 
evils; one, the thing with which he is 
threatened or compelled; and the other, 
divorce upon compulsion ; and viewing both, 
he makes choice of that which appears to him 
the casicst, namcly, divorce; and this proves 
that he has an option, though he be not 
desirous that its effect should be established, 
or, in other words, that divorce should take 
place upon it; nor docs this circumstance 
forbid the efficiency of his sentence; as in 
the case of a jester; that is to say, if a man 
pronounce a divorce in jest, it takes effect, 
although he be not desirous that it should ; 


gud so likewyse the divorce of one who is 
compelled. 





* Namcly, the necessity of separation from 
a wile who may be odiot’s or disagreeable 
to him. 


ye 
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Or_in a state of wnebriety, ts valid.—I¥ a 
man pronounce a divorce Whilst he isin a 
state of incbriety from drinking any fer- 
mented liquor, such as wine, the divorce 
takes place. Koorokhee and Tehavee hold 
that divorce ought not to take place in this 
case; and there is also an opinion recorded 
from Shafei to the same effect. The argu- 
ment upon which they maintain this doctrine 
is that reality of intention is connected with 
the exercise of reason, which is suspended 
during intoxication from wine ; in the same 
manner as where a person has taken any 
allowed but inebriating medicine, such as 
laudanum, in which case a divorce pro- 
nounced would not take effect, and so in this 
case also. But to this our doctors reply that, 
in the case now under consideration, the 
suspension of reason being occasioned by an 
offence, the reason of the speaker is supposed 
still to remain, whence it is that his sentence 
of divorce takes effect, in order to deter him 
from drinking fermented liquors, which are 
prohibited. But yet if a man were to drink 
wine to so great a degree as to produce a 
delirium or inflammation of the brain, 
thereby suspending his reason, and he in 
that situation pronounce divorce, it will not 
take effect. 

And so also that of a dumb person.—Tie 
divorce of a dumb person is cflectual, if it 
be expressed by positive and intelligible 
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being smporel ee) her divorces extend to two 
—As to the saying of the prophet quoted by 
Shafei, that ‘‘in divorce the state of the 
husband is to be regarded,” it means no 
more than that the efficiency of divorce 
proceeds from him. 

A master cannot divorce the wife of his 
slave.—THE divorce of a slave upon hisewvife 
takes place; but that of a master upon the 
wife of his slave is of ‘no effect, because the 
matrimonial propriety being d right of the 
slave, the relinquishment of it rests with the 
slave, not with his master, 


CHAPTER II. 
OF THE EXECUTION OF DIVORCE. 


oie ae respect to the 
execution of it) is of two kinds; Sarcch or 
express, and Kinayat, or by implication :— 
and first of express divorcee. 

The manner of express divorce. —TALak 
SAREEH, or express divorce, is where a hus- 
band delivers the sentence in dircct and 
simple terms, as if he were to say, “‘] have 
divoreed you,” or ‘‘ you are divorced,” which 
effects a Talak Rijai, or divoree revcrsible,— 
that is to say, a divorce such as lcaves it in 
the husband’s power lawfully to take back 


signs, because signs of the dumb are autho-~| his wife at any time before the expiration of 


rized by custom, and are therefore admitted 
to stand in the place of speech, in the pre- 
sent instance in order to answer the neecssity 
of him who makes them. The various spcvies 
of signs used by the dumb in divorce shall be 
set forth hereafter. 
x of divorces tu respect to free 
preare .;-~,,$laves.—Tie utmost number of 
divorees, with respect to a female slave, is 
two, whether her husband be a slave or frec: 
and the same with respect to a free woman 
is three.—Shafei has said that, in the nunYber 
of divorces, respect is to be had to the state 
of the man; that is to say, if the husband be 
free he is empowered to pronounce three 
divorces, although his wits be a slave; 
whereas, if he be a slave, he is not authorized 
to give more than two divorces, although his 
wife should be a free woman, the prophet 
having said ‘‘In divorce the state of the 
HUSBAND is to be regarded, and in the Epit 
that of the WIFE :”’—morcover, personal con- 
sequence is an essential circumstance in all 
points of authority, and that appertains to a 
freeman in a higher degree than to a slave, 
whence his authority is most extensive.—The 
arguments of our doctors are twofold upon 
this topic ;—First, a precept of the prophet, 
declaring, ‘‘ The divorces of a female slave 
are Two, and her Epivt is fwo courses ;¢- 
SECONDLY, it is the woman who is the subject 
pt legality, and this legality entitles her to 
enefits; but slavery entitles only to half 
of these benefits ; hence it follows that the 
divorce of a female slave should not exceed 
one and a half, but such subdivision of it 


the Edit : and these forms are termed Sarech, 
or express, as not being used in any sense 
but divorce; and it appears in the sacred 
writings that reversal after an express divorce 
is lawfwl.—The intention is not a condition 
of divorce taking place from these forins, for 
the same reason as was already assigned, to 
wit, because they directly express 'divoree, 
as not being used in any other sense.—And 
it is to be observed that a reversible divorce 
only is effected by these, forms, although 
the intention of the husband be a complete 
divorce, because his intention is here to effect 
that upon the instant which the law suspends 
upon the lapse of the Kdit, and is thercfure 
unworthy of regard: and if his intention 
should be merely to express a delivery from 
bondage (which the term Talak is oceasion- 
ally used to imply), and he make a declara- 
tion to this effect before the Kazce, it is not 
admitted, as it disagrees with his apparent 
design: but yet it is admitted before Gop, 
because he intended in those words a mcan- 
ing which they are capable of bearing : and 
if his intention be to express a release from 
bodily labours, his declaration to this effect 
is not at all admitted, cither before the Kazee, 
or before Gop, as the word Talak does not 
bear the construction of release with respect 
to bodily labour, although it may occasion- 
ally bear that construction with respect to 
bondage: and it is also to be remarked that 
no more than a single divorce can be effected 
by these forms, although the intention be 
more.—Shafei alleges that divorce takes 
place according to whatever the intention 
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méy be.—The proofs on each side are drawn 
from the Arabic. 


Differgnt form ( as.af express divorce.—IF 
a man say to his wife, ou are [under] 


divoree,” or ‘* You are divorced by divorce,” 
or, ‘‘ You are divorced according to divorce,””’ 
without any particular intention, or intend- 
ing thereby one divorce, or two divorces, o 
single divorce reversible takes place ; and if 
his intention be tlfree divorces, a triple 
divorce take® place accordingly. —The proofs 
are drawn on this occasion from the Arabic. 

Ir a man were to say to his wife (as above), 
‘You are divorced by divoreement,”” and 
declare that by the word ‘‘divoreed”’ he 
meantone divorce, and by the word ‘‘ divorce- 
ment” a second divorce, his declaration is 
credited, because cach of these words are 
‘apable of being construed into an intention 
of effecting divorce, and hence two reversi- 
ble divorees take place, provided the woman 
has been enjoyed Be him. 

[ra man apply divorce to the wholewoman, 
by saying (for instanee), ‘* You arg divoreed,”’ 
in this case divoree takes place, on account 
of its application to its proper subject, namely, 
the woman, the relative ‘‘ You’’ implying 
the woman’s person in toto: and the rule is 
the same where he applies it to any parti- 
cular part or member, from which the whole 
person is necessarily understood, as if he 
were to say, ‘‘ your neck,” or ‘f your trunk,” 
or ‘f your head,” or ‘f your body,” or ‘‘ your 
vulva,” —“ is divorced,’’—for by such words 
the whole person is implied, the terms trunk 
and budy bearing that sense evidently, and 
the others in common use ; and they more- 
over occur, both in the traditions, and also in 
the Koran; and, according to one tradition, 
the term blood may also be used in the same 
sense. Divorce takes place also where it is 
applicd to any gencral portion of the wife, 
aseif the husband were tu say to her, ‘* your 
half,” or ‘f your third, is divorecd,’’—because 
any general portifn is a proper subject of all 
acts, such as sale, purchase, and so forth, and 
is therefore equally so of divorce; but the 
subject in qu&stion (to wit, the woman) is 
incapable of division, and hence divoree is 
established upon her in toto, and is not re- 
stricted to the portion mentioned. 

Divorce when applied to auy speccfe part 
or member of the body, such as does not Cin 
common use) imply the whole person, is of 
20 effect, — Lr the usband say to his wife, 
‘“vour hand,” or ‘‘ your foot, is divorced,” 
divorce does not take place.- Ziffer and 
Shafei maintain that it docs. and the same 
ditlerence of opinion subsists where the 
divorce is applicd to any other specitic 
member, or organ, such as docs not imply 

* These and the suceceding forms of di- 
vorce, literally rendered, are most of them 
apparently unintelligible, or absurd: they 
are each, however, to be considered gs having 
some peculiar foree or effect, which it is im- 
possible to express, or to convey an idea of, 
1n translation. 
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the whole person, as the ear or the nose, &c. 
—The argument of Ziffer and Shafei is, that 
those members contribute to the matrimonial 
enjoyments, such as kissing, touching, and 
so forth, and whatever is of this description, 
as being a subject of the laws of marriage, 
is a proper subject of divorce, and_as such, 
when divorce is applied to it, it takes place 
upon it, and consequently extends to the 
whole person, in the same manner as where 
it is applied to any general portion, such as 
an half, and so forth: contrary to the appli- 
cation of marriage, to any specitic member, 
such as the hand or the foot, in which case 
the marriage is not valid, because it is not 
conceivable that legality should be estab- 
lished in that particular member, and extend, 
in consequence, to the whole person, as the 
illegality existing in the other members ex- 
cecds the legality in that particular member, 
—whereas the reverse holds in divorce.—To 
this our doctors reply, that a specitic member, 
such as the hand or foot, not bane in itself a 
proper subject of divorce, the application of 
that ¢o it is null, the same as to a woman’s 
spittle, or to her nails, the ground of which 
is that the subject of divorce must be some- 
thing upon which a bond or connexion may 
exist (us divorce implies the dissolution of a 
bond or connexion), and there is no bond 
upon the hand; for which reason it is that 
the application of marriage tv that part is 
dnvalid: contrary to a general portion of the 
body, which being (with our doctors) a proper 
subject of marriage, the apphecation of that 
to it is valid, and it 1s consequently a proper 
subject of divorcee also. There is a similar 
differenee of opinion where the divorce is 
applicd to the belly or the back: but it is 
evident that here divorce does not take place, 
as these parts are never used to imply the 
whole person. 

A partial dyyorce 1% camplete jn its chee 
—T¥ aman pronounce upon his wife an half 
divérce, one divorce takes place, because 
divorce is not capable of division, and the 
mention of any portion of a thing of an in- 
divisible nature stands as a mention of the 
whole: and the fourth, or fifth, or any other 
proportion of divorce, is analogous to the half, 
in what is now said, for the same reason. 

Eguizocal.Ir a husband say to his wife, 
“you are under three moieties of two divor- 
ces,’ three divorecs take place, because the 
half of two is one, and consequently threc 
moicties of two divorces amount to three.— 
And if he were to say, *‘ you are under three 
moleties of one divorce,’’ some are of opinion 
that two divorces take place, this amounting 
to one and a half; but others allege that 
it produces three divorcees, because every 
moicty, ainounty to one complete divorce, on 
the principle alrtady stated : various doctors 
agree In approving the former opinion. 

Ap andes , Wid Lars Lyre Ir a man say to his 
wife, “you are under divorce, from one to 
two,” or ‘between one anc’ two,” in this 
case one divorce takes place ; and if he were 
to syy,--“trom one to turec,” or “between 
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one and three,” two divorces take place.— 
This is the doctrine of Haneefa.—The two 
disciples assert that by the first form two 
divorces take place, and by the last three.— 
Ziffer, on the other hand, maintains that by 
the first form no divoree takes place, and by 
the second one divorce only, this being con- 
formable to analogy, because the boundarics 
of a thing are not included in the contents ; 
as for example, where a man says, ‘‘I have 
sold such a pieccof ground, from this wall to 
that wall,” in which case neither wall is in- 
cluded in the sale.—The ground of opinion 
of the two disciples is that, in such a mode 
of speaking, the whole is by custom under- 
stood, as for example, where one man says 
to another, ‘‘ take, of my property, from one 
Dirm to a hundred,’’ which implies the whole 
hundred.”’. . The argumentof Haneefa is that, 
in this indefinite mode of expression, no par- 
ticular number is implicd, any more than 
where a man, in discourse, says, ‘‘my age is 
from sixty to seventy years,’’ or ‘‘ between 
sixty and seventy,” by which he mcans some 
indefinite term between these two: and in 
reply to the argument of the two disciples, it 
is sufficient to observe that the whole 1s to be 
understood only where the expression relates 
to a thing of an indifferent nature, as in the 
instance cited by them; but divorce is in 
itself a dangerous and disapproved pro- 
cedure: and to what is advanced by Zifter 
it may be answered, that it is ncecssary that 
the first boundary be in existence, so as that 
the second may beara relation to it; but in 
the present case the first boundary (to wit, 
divorcc), is not in being, nor can be s0, unless 
by divorce taking place, which it accordingly 
does of this necessity : coutrary to the case 
of sale, cited by Ziftcr as apposite to this, 
beeause there both boundaries (understood 
by the two walls) do actually exist previous 
to the sale. It is to be observed on this 
oceasion, that if the husband, speaking in 
the second form, intend only a single divorce, 
it is admitted with Gon, as he may be allowed 
to intend whatever construction the words 
will bear, but it is not admitted with the 
magistrate as being contrary to apparent 
circumstances. 

Iv a man say to his wife, ‘ youare divorced 
once by twice,’ intending the multiple or 
multiplied product thereof, or not having 
any particular intention, a single divorce 
reversible takes place. Ziffer says that two 
divorces take place, such being the number 
understood from this mode of speaking in 
arithmetic: and this opinion is adopted by 
Hasn-Bin-Zeead. But if, in speaking as 
above, he intend to say, ‘‘ you are divorced 
once and twice,” three divorces take place 
accordingly, because this wag of speaking is 
capable of that construction, as the Word tea 
gl by] has also [in the Arabic] the sense of and: 
if, however, the woman be unenjoyed, no 
more than one qiverce takes place, as in the 
case where a man says to his uncnjoyed wite, 
“you are divoreeq, once and twice,” but if 
he intend to say, “‘you are divorced gnee 
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with twice,”’ three divorces take place, al- 
though she should be unenjoyed ;—and if he 
mean to express himself in a sense which 
implies that the one is contained in the other, 
as if he were to say, ‘‘ you are divorced 
once in twice,” one divorce takes place, the 
superadded words in twice being held to be 
redundant, because divorce is incapable of 
being a container.* —_- 

Ir a husband say to his wife, ‘‘ you are di- 
vorced twice by twice,” intending the mul- 
tiple, yet no more than two divorces take 
place. With Zifter three divorces take place, 
because from this multiplying mode of ex- 
pression is to be understood four divorces, 
and three consequently take place, as. being 
the greatest lawful number. 

ees. 2 einamin 
say to his wife, ‘‘ you are divorced from this 
place to Syria,’ a single divorce reversible 
takes place. Ziffer says that it occasions a 
complete or irreversible divorce, because, 
where he thus gives the divorce a description 
of length, it-is the same as if he were to say, 
‘* vou are under a long divorce,’ and if he 
were to say so, a complete divorce would take 
place, and consequently the same in the pre- 
sent instance. Our doctors, on the other 
hand, allege that the sentence does not affix 
any description of length to the divorce, but 
rather the reverse, because when divorce 
takes effect in any one place it docs so in all. 

Iv a man were to say, ‘‘you arc under di- 
voree in Mecea,” divorce takes place upon 
her immediately in every country; and so 
also if he were to say ‘*you are divoreed in 
this house,” because divorce is not restricted 
to any particular place;—and fif he were to 
intend, by thus speaking, that ‘‘ sho shall 
become divoreed if ever she should enter 
Mecca, or that house,” his declaration to this 
effect is admitted with Gon, but not with the 
Cawzee, as the tenor of his words apparentiy 
contradict this constructiog: 

Ira man say to his wife, ‘you are under 
divorcee when you enter Mecca,’’ in this 
ease no divoree takes place uetil she enter 
Mecca, he having suspended the divorce upon 
that circumstancc.—Andif he say, ‘‘ you are 
divorced in entering the house,” this means 
‘if you enter the house,” because the con- 
taining particle frequently stands expres- 
sive of a condition, and not being applicable 
here in its containing sense, it necessarily 
assumes the meaning of a condition. 


Section. 
Of Divorce with a Reference to Time. 


fv a man say to his wife, “you are di- 
voreed this day to-morrow,” or “you are 





9 The words in the‘ original are. ‘‘ Ante 
Taliktoon wahdetoon fee Sinnatinee,” which 
is an indefinite or equivocal mode of expres- 
sion, as tte word fee (among various other 
senses) bears those of by, with, or and, as 
well as in, which accounts for the distine- 


[tions here made, and the latitude permitted. 
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dfvorced to-morrow this day,” in the first 
instance divorce takes place on the instant, 
and, in the second, on the beginning of the 
morrow: and the second word is in both 
cases redundant; because, where he first 
says ‘‘ this day,’’ divorce takes place imme- 
diately on the present day, and consequently 
is not procrastinated to the morrow,—and, 
on the other hand, where the first says “‘ to- 
morrow,’ the divorce is procrastinated to the 
morrow, an@ does not take place immediately 
on the present day ; the second word is there- 
fore redundant in both cases. 

WHERE a man savs to his wife, ‘‘ you are 
divorced to-morrow,” the divorce takes place 
on the dawn of the next morning ; and if he 
shold intend by the word ‘‘ to-morrow ”’ the 
end of the morrow, it is so admitted with 
Gop, but not with the Kazec, because this 
contradicts appearances: but if he were to 
say, “you are divorced in to-morrow,” de- 
elaring his intention therein to be ‘at the 
end ot the morrow,” it is admitted with the 
Kazee, according to Hanecfa. The two dis- 
ciples say that it is not admitted with the 
Kazee, although it be so with Gon, because 
the words to-morrow and in to-morrow are 
one and the same thing, as the word to- 
morrow is mentioned in an inclusive sense* 
in both eases, whence it is that, from the ex- 
pression ‘in to-morrow,” divorce takes place 
on the first instant of the ensuing day, where 
the husband has no particular intention.— 
The argument of Hancefa on this subject is 
that the husband may be allowed to have in- 
tended some such meaning from his expres- 
sion, because the word in is introduced as a 
Zirt, or particle of containanec, which does 
not require that the whole of the container 
should be understood from it ; and the reason 
why divorce takes place, in the present in- 
stance, from the beginning of the ensuing 
day, where the husband had no particular 
intention, is, thagas nothing appears to the 
contrary, its commencement is necessarily 
determined to that period ; and regard being 
thus had to peeessity in the determination 
of it, 1t follows that if the speaker fix it at 
the end of the day, this determination must 
be regarded, a fortiori: contrary to his say- 
ing, “you are under divorce to-morrow,” 
(omitting the word in), in which case, if he 
should have intended the end of to-morrow, 
his declaration to that effect is not admitted 
with the Kazee, because the word to-morrow, 
without in, occasions the woman to fall under 
the description of being divorced for the 
whole of to-morrow, which cannot be effected 
but by the divorce taking place upon her in 
the beginning of the day; and consequently 
the end of the day, in this case, contra- 
dicts appearances. 

Ir aman say to his wife, ‘ you are under 
divorce yesterday,” and it should so be that 








_™ This is an Arabie mode of expression, 
implying no more than that here the particle 
71s understood 
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he was married as this day, divorce does not 
take place at all, because he has here re- 
ferred divorce to a period in which he was 
not competent to pronounce it, and therefore 
his divorce is nugatory, the same as if he 
were to say, “‘ you are under divorce before 
my existence.”’—But, in the present case, if 
he had married her before the time of which 
he speaks, divorce takes place at the time of 
his speaking; because, if a man signify a 
divorce in the preterite form, it is an indica- 
tion in the present, and hence the divorce 
takes place accordingly, this expression 
being an indication of what is now, and not 
a fy tion of what is past, as it does not 
appear that he pronounced any divorce 
yesterday, so as that he should now give 
intelligence thereof.* 

Ira man say to his wife, “you are under 
divoree previous to your marriage with me,” 
—divoree docs not take plaec, because he 
applies the divorce to a period which for- 
bids it, the same as if he were to say, “you 
are under divorce in my infancy,” or ‘in 
my sicep.” 

Iv aman say to his wifc, ‘you are under 
divorce upon my not divorcing you,” or 
‘‘when I do not divorce you,” and then re- 
main silent, divorce takes place, because he 
has here applied it to a time which appears 
the moment he ceases to speak.—But, if he 
were to say, ‘‘ you are under divorce if I do 
siot divorve you,” divorcee does not take 
place until near the period of his deccase, 
because here the condition does not become 
established until life be despaired of. 

Ir a_man_ say to his wife “you are 
divorced, whilst I do not divoree you, you 
are divoreed,’’ + she becomes divorced on 
account of the last repudiation, to wit, ‘ you 
are divorced.’’—This is where the last words 
of the sentence are unintcrruptedly connected 
with the first part of it, and proceeds upon a 
favgurable construction, for analogy would 
suggest that the first divorce takes place also 
(to wit, “you are divorced whilst I do not 
divorcee you”), and thus both divorces would 
take place, provided the woman be enjoyed ; 
and such is the opinion of Zifler; but the 
reason for the more favourable construction 
here, is that it is the intention of the vower 
to fulfil his vow, in such a manner that he 
may not be forsworn, which is impossible in 
the present case, unless that portion of time 
which may enable him to pronounce the 
divorce be excepted from his speech, ‘you 
are divorced whilst I do not divorce you;”’ 
and being thus excepted, divorce takes place 
on account of the words which follow. Cases 
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* The reasonjng here turns solely upon 
ecr¢ain idiomatical peculiarities in the con- 
struction oi the Arabic language, in which 
alle pretcrite is frequently adopted, by the ® 
aw, In a creative sense. (See Book II. 
Chap. 1) : fe 

t+ This is one of the forms under which 
divugee by vow is conceived. 
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correspondent to this occur in the Book of 
Eiman. 

Iy a man say to a strange woman, ‘ you 
are under divorce the day upon which I 
marry you,’ and he aftcrwards marry her 
the night, she is divorced ; because by day 
is sometimes meant the daytime, and this 
sense alone it bears where it relates to a 
matter of continuance (such as fasting, for 
instance), and sometimes it 1s meant to ex- 
press time in general, which sense it bears 
where it relates to a transient or momentary 
transaction, and of this nature is the act of 
divorce ; and ronseaucaty by the word day, 
in the present. case, is to be understood time 
sanerelly, applying equally to day and night 
hoth.—But if the husband were to say that 
by day he meant the daytime, and not time 
renerally, his declaration is admitted with 
the Kazce, as he may be allowed to have in- 
tended that construction which is applicable 
to the word day, since, according to custom, 
day applies to the daylight, and night to 
darkness. 


$6 


. 


Section. 


Ir a husband say to his wife, “I am 
divorced from you,” by this nothing is estab- 
lished, although divoree be the intention : 
but if he were to say, ‘“‘ fam separated from 
you,” or “Jam prohibited to you,” intend- 
ing divorcee, she becomes divorced.—Shafei 
holds that divorcee takes place in the former 
instance also, where such is the intention, 
because the matrimonial right of possession 
is equally participated by the husband and 
the wife, insomuch that the latter is entitled 
to demand coition of the former, and the 
former to demand admission to coition from 
the latter, and the legality of the carnal cn- 
joyment also appertains cqually to both; 
nnd divoree being used for the purpose of 
dissolving the right, and the legality, the 
application uf it to the husband holds good, 
as well as to the wife. and consequcntly 
divorce takes place under the first of the 
above forms, as well us under the second or 
third.—The argument of our doctors is that 
divoree is used for the removal of restraint, 
and this is found in the woman, but not in 
the man (whence it is that a married woman 
cannot go out of the house): and admitting 
that divorce were used for the purpose of 
dissolving the matrimonial right of posses- 
sion (as advanced by Shafei), it may be rc- 
plied that the husband is the possessor of 
the wife and the wife possessed of the hus- 
band (whence the woman is ealled the mar- 
ried, and the man the marrier), and econse- 
quently possession applies to the woman: 
contrary to separation or prohibition, the 
first of these being a total dissolution of 
connexion, and the second 6f legality, beth 
of which equally appertain to cach of the 
“ parties ; al hence the application of them 
to either is equally forcible, whercas that of 
divorce is of wo force except when applied 
to the wife. 


Ir a man saysto his wife, Be are, 
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divorced once or not,” divorce does not tae 
place. The compiler of the Hedaya observes 
that the same is said in the Jama-Sagheer ; 
nor is any difference of opinion recérded 
there. This is what is said by Haneefa, and 
in one place by Aboo Yoosaf. According to 
Mohammed (with whom Aboo Yoosaf in 
another place coincides) a single divorce re- 
versible takes place; and in the book of 
divorce in the Mabsoot it is recorded that, 
where the husband says to hi: wife, “ you 
are divoreed once or nothing,” a single 
divorce reversible takes place, according to 
Mohammed: now between this and the pre- 
ceding form there is no sort of difference, 
and consequently, if the case cited ip the 
Jama-Sagheer be the opinion of all the doc- 
tors, it follows that there are two opinions 
recorded from Mohammed upon this point. 
-—The argument of the latter is that the 
number is rendered dubious on account of 
the particle of doubt ‘‘or”’ intervening 
between the word ‘‘once”’ and the negative 
“not,” wherefore regard to the former drops, 
and his words remain, ‘ you are divorced :”’ 
contrary to a case where he says, ‘‘ you are 
divorced or not,’’ in which instance divoree 
does not take place, since in this last case 
the doubt exists with respect to divorce it- 
self.—The arguments of Haneefa are drawn 
from the Arabic idiom. 

Iva man say to his wife, ‘‘ you are divorced 

D ry icy a2) 
after my death,” or ‘after your death ;’’ no 
consequence whatever ensues from this 
expression, because, in the first instance, he 
has applied the divoree to a time which for- 
bids it, since a husband is not competent to 
the execution of divorcee after death; and, 
in the second, the woman no longer remains 
a fit subject of it; and both these circum- 
stances are essential to a legal divorce. 

Separation takes place upon either party 
becoming possessed of the other as a slave. — 
Irv a husband become the nroprictor of his 
wile [as a slave] cither wholly or in part, or 
a wife the proprictor of her husband, scpa- 
ration takes place between them, possession 
by bondage and possession BY matrimony 
being irreconcilable ;—~in the latter instance, 
because, if separation were not to take place, 
it would follow that the wife is at once the 
possessor and the possessed (she falling 
under the latter description by virtue of 
marriage) ;—and, in the former instance, 
because possession by matrimony is estab- 
lished of necessity, and when the husband 
becomes actual possessor of his wife’s per- 
son, this necessity ceases, and consequently 
possession by matrimony also. 

Or upon a husband purchasing his wife. 
—l a man purchase his own wife fas a 
slave], and afterwards divorce her, divorce 
does not take place, because without the con- 
tinuance of marriage it cannot exist, and in 
the present case the marriage has ceased in 
every shane whatever, since it does not con- 
tinue even with respect to Edit; and in the 
same manner, when a wife becomes possessor 
of her husband, either wholly or in part, if 
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the latter were to divorce her, his divorce does 
not take effect, because in this case also the 
marriage has ceased, for the reasons before 
asst ned.—Mohammed says that in the latter 
case divorce holds good, because the woman 
is enjoined an Edit, and hence the marriuge 
continues in one shape: contrary to a case 
where the husband purchases his wife, for 
then the marriage totally ceases, because she 
is not under any Obligation of Edit with 
respect to Iftr husband, who is now her pro- 
prictor, and has a right to continue earnal 
cohabitation with her in that capacity. 


Mion lF a man marry the female slave 

“another, and say to her, “you are divorecd 
twice upon the manumission of your owner,” 
and her owner afterwards emancipate her, 
the divoree takes place ; but it is still in the 
husband’s power to reverse it, because he 
has suspended the divorcee upon the manu- 
mission of the master, and ‘hint is the con- 
dition of it (as a condition is*a thing not 
existing at present, but the occurrence of 
which 1s probable, and in this case actually 
takes place on manumission, wherefore that 
is the condition, and divorce is suspended 
upon it); and divoree taking place after the 
occurrence of the condition, it follows that 
it tukes place upon her as a free woman, and 
henee she is not, by two divorces, rendered, 
prohibited* by a rigorous prohibition. 

Ir the person in question were to say to 
the female slave, his wife, ‘‘ when to-morrow 
arrives you are under two divorces,” and 
her owner were to say, ‘‘ when to-morrow 
arrives vou are free,” im this case it is not 


lawtul for the husband to marry her again, | 


until such time as she has becn married to 
eanother man, and repudiated by him, and 
her Edit (which is three terms of her courses) 
has clapsed.—Qhis is the doctrine of the two 
Elders.—Mohatnmed says that. the husband 
is at liberty to reverse the divorce, since the 
execution of the diverce is connected with 
the masterS manumission, because the hus- 
band has suspended his repudiation upon 
the same circumstance on whith the master 
has suspended his manumission ; hence the 
repudiation is (as it were) associated with 
the emancipation; and freedom being also 
assoclated with the emancipation, it follows 
that the execution of divorce is, of course, 
associated with freedom, and the divorce 
takes place upon the slave after freedom 
(whence it is that the Fcit of the woman 
here treated of is fixed at three terms of her 
courses, whereas if she were a slave, her 
Edit would be two terms only), and such 
being the case, reversal is approved, in this, 
as well as in the preceding, example. The 


“ Three divorcees being the utmost num- 
ber toa free woman, and two jo aslave, it 
follows that if two divorces take place upon 
a@ woman asa slave, she becomes irreversibly 


divorced. (See Chap. I.) : 
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argument of the two Elders is that the hus- 
band has suspended divorce on the same cir- 
cumstance upon which the master has sus- 
pended freedom; and as that takes place 
upon the woman whilst she is yet a slave, so 
does divorce likewise ; now the slave becomes 
forbidden [in marriage to her husband], in 
consequence of two divorces, by the rigorous 
prohibition, wherefore reversal is not ap- 
proved ; nor does it become lawful to him to 
marry her till such time as she shall have 
been possessed by another husband; but this 
reason docs not apply to the Edit, since that 
is a matter of caution, which is evident from 
fixing its duration to three terms of the 
courses, so that the complete fulfilment of 16 
may be indubitable: and with respect to 
what Mohammed says, that, ‘‘as repudiation 
is connected with freedom, divorce takes 
place after freedom,” it is of no weight, be- 
cause, lf freedom be connected with manu- 
mission, on account of the one being the 
cause of the other, and if the repudiation 
ad manumission be associated together in 
such a manner that repudiation and freedom 
must take place at the same time, we reply 
that divorce is also associated with repudia- 
tion, on account of the latter being the cause 
of the former; whence it follows, that free- 
dom is associated with divorce, and not that 
divorce takes place subsequent to freedom. 


Section. 


.. Comparison, and the. 
escrplions-of tt. 
~~ us - to MT OT Ow pw 
with the fingers.—Ir a man 
say to his wife, “you are under divorce 


ithus,” holding up lus thumb and fore and 


middle tinger, three divorcees take place, be- 

cause from the holding up of the fingers 
number is customarily understood, where 
the sign is associated with a relative to 
number; and the word ‘‘thus”’ is of this 
kand; and the fingers held up are three in 
number; whence three divorces are to be 
understood :—and if the sign be given with 
one finger, a single divorce takes piace; if 
with two fingers, two divorces.—It is to be 
observed that the sign is to be understood 
from the fingers which are extended, and 
not. from those which are clenched. Some 
of our modern doctors, however, say that, if 
it be made with the back of the fingers, it is 
understood from those which are clenched. 
—And if the divorcer were to say, ‘‘ I have 
given the signal with the two clenched 
fingers,’ whilst at the same time he had 
actually given it with the extended fingers, 
his declaration is eredited with Gop, but not 
with the Kazce; and so also where he says, 
‘“‘T have intended the signal by the palm of 

y hand, ang not by the fingers ;”’ insomuch 
hat two divorces take place in the first in- 
stance, and one in the last, in a religious 
view ; because signs are made with the slfite 
fingers, or the palm of thg hand, as well as 
with the extended fingers,"and hence he may 
be allowed to have intended to express the 
2 6 6 
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number of divorce by signs capable of that |the same if he were to say, ‘‘a most base 


construction : but it contradicts appearances. 

But not ualess.izt be. expressed with a rela- 
tion.to number.—AND iv the case now under 
consideration, if the word ‘‘thus’’ be omit- 
ted, and the sign be made with the thumb 
and fore and middle finger, yet one divoree 
only takes place, because the sign 1s not 
associated with the rclative, and hence the 
words only remain, to wit, ‘‘ you are divorced 
from which one divorce only results. 

Divorce pronounced with an expression of 
vehemence vs irreversible in tts effect.—Iv a 
man give to the divorce which he is pro- 
nouncing a description of particular vehe- 
mence or amplification, a8 if he were to say, 
* you are divorecd irreversibly,’ or “ you 
are divoreed to a certainty,” an irreversible 
divoree takes place, whether the wife whom 
he so addresses may have been enjoyed or 
not,*Shafei says that the divorce is rever- 
sible where she has been enjoyed, because 
reversal during Hdit, after divorce from a 
wife already enjoyed, is sanctioned by the 
precepts of the law, and bringing it under 
the description of irreversibility 1s contrary 
to them; thus a husband is not at liberty to 
pronounce, upon an unenjoyed wife, a divorce 
irreversible; the word ‘irreversibly,’ there- 
fore, is nugatory on this occasion, as much 
a8 if he were to say, “you are divorced, with 
-nis condition, that no right of reversal re- 
mains to me.” 
on this point is, that the man has pronounced 
the divorce under a description which it is 
capable of bearing, because divorcee takes 
place irreversibly upon a wife unenjoyed (and 
also upon any other, at the expiration of the 
Edit); and such being the case, the divorce 
takes place in this case irreversibly upon an 
enjoyed wife, the same as upon one unenjoyed, 
the husband having, by his description, 
specified a circumstance which is really 
applicable to divorce. And with respect to the 
case of roversal being mentioned as an addi- 
tional condition (as cited by Shafei i sup- 
ort of his doctrine), it 1s not sean 
Pecans there also a divorce irreversible takes 
place, where it is pronounced cither without 
intention, or with the intention of two di- 
vorees; but where three divorces are in- 
tended, that number must take place, as 
irreversibility bears the construction of three 
divorces. 

Ira man say to his wife, “‘ you are divorced 
irreversibly,” or ‘‘ you are divorced to a 
certainty,” and intend by his words ‘‘ you 
are divorced,’”’ to express onc divorce, and by 
the additional words ‘‘ irreversibly,” or ‘‘to 
a certainty,” another divorce, two divorces 
irreversible take place, as these expressions 
are of themselves capable of effecting divorce. 

IF a husband say to his wile, ‘* you arg 
under a most enormous divurce,’’ a divorce 
irreversible takes place, because divorce is 
«hus described only with a view to its effect 
in the immediate dissolution of the marriage, 
and hence the description of it by cnormity 
is the same as by irreversibility. And it is 





The argument of our doctors | 


divorce,’ or ‘‘ the worst kind of divorce ;” 
and so also if he were to say, ‘‘ a diabolical 
divorce, or ‘‘ an irregular divorce ;”’ becuse 
reversible divorce is restricted to those of the 
regular description [or Talak-al-Sonna], and 
consequently all others are of an irreversible 
nature.—It is recorded as an opinion of Aboo 
Yoosaf, that, where the husband says, ‘an 
irregular divorce,’ a divorce irreversible 
does not follow, unless such be the intention, 
because irregularity [Biddat]} in divorce is of 
two kinds,—one originating in the circum- 
stance under which divorce is executed (as 
where it is pronounced upon the wife during 
her courses),—the other, in the nature of the 
sentence (as where the husband pronowiees 
the divorce irreversible in direct terms), and 
hence it is indispensably requisite that the 
intention be regarded. Jt is also recorded 
as an opinion of Mohammed, that from the 
use of the descriptions irrcgular or diabo- 
lival, a divoree reversible takes place, as 
divorce may be thus described, not with any 
view to irreversibility, but merely to the irre- 
gularity of the circumstanees under which 
itis pronounced (as where it is pronounced 
upon the woman during her courses), and 
hence the divorce is not irreversible, unless 
such be the intention. 
lr aman say to his wife, ‘‘ you are under a 
divorce like a mountain,” a divorce irrever- 
ible takes place, according to Tlaneefa and 
Mohammed.—-Aboo Yoosaf holds that the 
divorce is reversible, becanse a mountain is 
a single thing, and hence the comparison 
of divoree with a mountain gives the former 
a description of unity. The argument of 
the other two sages is, that simile, in divorce, 
Is always used in an amplifying sense; and 
unplitication implies irreversibility ; whence 
a divoree irreversible 1s the effect. 
ly a man say to his wife, ‘* you are under 
a most vehement divorce,” vor ‘ you are 
divorced like a thousand,” of “ a houseful,” 
one divorce irreversible takes place, unless his 
intention be three divorces, in which case 
three take plaee accordingly. ‘che divorce 
is irreversible from the first of these forms, 
because it is there mentioned undcr a de- 
scription of vehemence, which occasions irre- 
versibility, as applying something in its 
nature decisive, and incapable of recall,— 
whereas, divoree reversible 1s capable of re- 
cull, and therefore the description of vehe- 
ment does not apply to it; and it is irre- 
versible from the second form, because this 
simile sometimes expresses force, and some- 
times number (as it is said, for instance, that 
such a man is like a thousand, by which it 
is to be understood that he is possessed of 
uncommon strength), and hence the inten- 
tion applies with equal propriety to either 
sense; and where no intention exists, the 
least extensive meaning of the two is adopted, 
to wit, one, divorce irreversible; and from 
the third form, because a house may be filled 
either by the magnitude of its contents, or 
by the number, and hence the intention ap- 
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plies with equal propriety to either circum- 
stance; and where no intention exists the 
leas extensive sense 1s adopted, as above. 
Divorce, when pronounced with. a sunile, 
és always trreversible.—it is a rule, with 
Tlaneeta, that whenever divorce is thus 
pronounced with a simile, it produces a 
divorce irreversible, whatever the thing 
may be with whigh it is compared, and 
whether the magnitude of that thing be 
mentioned “or not; it having been before 
remarked that simile in divorce is always 
used in an amplifying sense; and amplifica- 
tion imphes reversibility. —Aboo Yoosaf, 
on the other hand, holds, that if the magni- 
tudgeof the subject of simile be mentioned, 
the divoree is reversible, but not otherwise, 
whatever that may be, because a simile may 
sometimes be introduecd merely to express 
unity; wheretore indctinite comparison 1s 
not. to he taken in an amplifying sense; but 
where the magnitude is mentioned, that un- 
doubtedly is to be construcd amplification ; 
and hence irreversibility is egtablished.— 
Again, Ziffer maintains thatif the subject 
of simile be of sucha nature as conveys an 
idea of magnitude, the divorce is irreyer- 
sible, but otherwise not. Some commenta- 
tors allege that Mohammed coincides with 
Hanceta on this pomt; others, that he agrees 
with Aboo Yoosaf. The nature of these 
diversities of opinion is exemplified in a 


case where a man says to his wife, “ you aree 


under a divorcee like a necdle’s eye,” or “like 
the size of a needle’s eye,” or “ like a moun- 
tain,” or “ like the size of a mountain;” 
for under the tirst of these forms the divoree 
is held to be irreversible by Haneefa alone ; 
under the second it is so with Hancefa and 
Abvo Yoosaf, and not with Ziffer ; and under 
the third it is so with Hanecfa and Zuler, and 
not with Aboo Yoosaf; but under the fourth 
fourm it isirreversible with them all. 

Iva man sayeto his wife, “ you are repu- 
diated by a heavy divorcee,” or “ by a broad,” 
or “by along divorec,”’ one divorce irrever- 
sible tukes place: because a thing of which 
the reparation is impracticable is called 
heavy, and an irreversible divoree is of this 
kind, inasmuch as the reparation of it is 
diffeult ; and with respect to those things of 
which the reparation 1s difficult, it 1s com- 
mon to say, “* they are long and bruad’’—It 
is recorded from Aboo Yoosaf that the divoree 
thus occasioned is reversible, because the 
descriptions of difficulty, length, or breadth, 
Go not apply to divorce, avd are therefore 
nugatory. Andif the man should, by any of 
these sentences, intend three divorces, it 1s 
approved, because separation is divided into 
two kinds, the light and heavy, so that when 
the heavy (which is three divorees) is parti- 
cularly specified, it is held to be efficient. 


Sectrou. 


Three divorces take place upon an unen- 


* Divorce pronounced upon a wofaan be- 
fore cohabitation is in all cases complete and 
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joyed wife when they are ee wD 
but onty the rst when neat j r 
soparately.— W HEN a roan divorces. 


before cohabitation, by saying to her, 

are divorced thrice,” three divorces ‘anu 
place upon her, because he has here given 
three collectively ; but if he pronounce the 
three separately, saying, ‘‘ you are divorced, 
—-divorced,—divoreed,”’ one divorce irrever- 
sible takes place from the first, but nothing 
from the second or third, because each repe- 
tition of the word ‘‘divorced”’ is a separate 
exeeution of divorce; and the first of them 
having already rendered the woman deci- 
sively and irreversibly divorced, it follows 
that the second and third cannot take effect 
upon her. And it is the same where he says, 
“you are divorced once and again’? (where 
a single divorce takes place), because the 
woman becomes completely divorced by the 
first part of the sentence. 

Ir aman say to his unenjoyed wife, ‘f you 
are divoreed once,” and the woman should 
happen to dic before the word ‘‘onee”’ be 
profiounced, in this case divorcee does not 
take place, beeause he has here associated 
the number with the divoree, which conse- 
quently ought to take place accordingly; but 
the woman dying before the number is men- 
tioned, no subject of divoree remains at the 
time when it should take place, and hence 
the exeeution of it is null; and so also, 
where he says, ‘you are divorced twice”’ 
or ‘‘ thrice.” 

Ir aman say to his unenjoyed wife, ‘ you 
are divoreed onee before once,” or ‘ onee, 
and, after that, agaim,’’ a single divorce 
fakes place ; but if he were to say, “you are 
divoreed onee, and previous thereto once,” 
iwo divorces take place; and so also if he 
were to say, ‘you are divorced once after 
onee.”’ The proofs are all’ drawn, in this 
case, from the Arabie idiom. And if the 
ingn say, “you are divorced once with 
once,” or “once along with once,’ two di- 
vorces take place, beeause of the associating 
particle with, which makes the seutenee 
appear as of twe divorces collectively. Aboo 
Yoosaf says that, under the second form, 
one divorce only takes place: his proof is 
drawn from the Arabie idiom. In all these 
instances It 1s to be remarked, that two di- 
vorces would take place upon an enjoyed wife. 

Ir a man say to his unenjoyed wife, ‘if 
you enter the house you are divorced once 
and again,” and she afterwards enter the 
house, a single divorce only takes place upon 
her, according to Hanecta. The two dis- 
ciples say that two divorces take place. But 
if he were to say, ‘‘ you are divorced once 
and again, if you enter the house,” and she 
afterwards enter it, two divorces take place 
Wpon her, accdrding to all. And if he de- 
clare the same sentence, with a variation in 
the construction of it, thus, ‘“‘ you are dw 
irreversible. An attentiof to this rule is 


necessary to the understanding of several 
cages 1n this section. 
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vorced once,—and again if you enter the 
house,’ Koorokhee has said that here also 
there is a difference of opinion, one divorce 
only taking place with Haneefa, and two 
with the two disciples. Aboo Lays, however, 
observes that here one divorce only takes 
place, according to all the doctors, as under 
this construction the last member of the sen- 
tence is utterly distinct and separate from 
the first, and this is approved. 

In implied divorce.—Tue second kind of 
divorce, namely Talak-Kinayat, or divorce 
by implication, is where a man repudiates 
his wife (nut in express terms), but by the 
mention of something from which divorce 
is understood ; and divorce docs not take 
place from this but by intention or circum- 
stantial proof, because the implication is 
not used to express divorce alone, since it 
may mean divorce, and also something clse, 
and hence intention or circumstantial proof 
are requisite to determine the construction 
in which it is to be taken. 

In implied divorce are three forms which 
effect a reversible divorce.--THE compiler of 
tlie Hedaya observes that implication is of two 
kinds. The First is that from which a single 
divorce reversible takes place; and this con- 
sists of three forms of words, to wit,— 
—“ Count !”’—‘‘ Sceck the purification of your 
womb !”—‘* You are single !”’—of the First, 
because to count means enumeration, and 
hence the word “ count!” bears two con-; 
structions, one, ‘‘count! (the courses that 
are incumbent upon you) ;”" and the other, 
‘count ! (the blessings of Almighty God) 3” 
and if the speaker intend the former mean- 
ing, divorcee is the ascertained construction 
of the word, in virtue of such his intention ; 
and here the divorcee takes place, of neces- 
sity, from his having desired her to count 
her courses, which order is of no force execpt 
where he has divorecd her, because previous 
to the divorce, the counting of her courses | 
was not incumbent upen her, and hence it is 
the same as if he had said, ‘S you are di- 
vorced, and count!” And as tlis necessity 
is suflieiently answered by a reversible di- 
vorce, areversible divorcee accordingly takes 
place. And of the Srconp, because “ seck 
the purification of your womb!” may cither 
mean, ‘see that your womb be free from 
progeny, in order to your getting another 
husband” (sinee this expressly applies to 
the same thing as is designed by the pre- 
ceeding word ‘‘count,’” and therefore may, 
in the present case, stand instead of it), or 
it may mean, ‘‘see that your womb be free 
from progeny, in order that I may divorce 
you;” and where the husband intends the 
former meaning, a divorce reversible takes 
place, the same as in the preceding case. 
And of the Tui xp, because ‘‘ y6u are single U’ 
may either mean, “‘ you are repudiated by a 
cingle diverce”’ (and where such is the in- 
tention, a single divorce reversible takes 
place, as by tis form such a divorce is 
effected), or it may mean, “‘ you are single 
(having no other aleéig with you);’’ or ‘ you 
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are single (among women, in beauty, and 
so forth’’). Thus, these words bearing a 
variety of constructions, intention is essen- 
tially requisite to their effect; and it 1s to 
be observed that those forms oceasion no more 
than a single divorce, becanse such forms 
amount to ‘‘you are divorced;” and as 
where the words “you are divorced”’ are 
expressly mentioned, no more than a single 
divorce takes place, so also, in this case, a 
single divorce only takes place a fortiori, 
because mere implication is weakcr in its 
effect than the express mention of anything. * 

Seventeen which sae an wreversible di- 

Netw . ~ ‘ 

rorce.—AND from all other implications of 
divorcee besides those three, where divorce 
is the husband’s intention, a single coniplete 
(or irreversible) divorec takes place; or, if 
he intend three divorcees, three divorees take 
place; or, if two, two divorees; and these 
expressions of impheation of divorce are as 
follow:— You are separated !’’—‘ you are 
eut off!’ —‘‘you are prohibited !”—‘ the 
reins are thrown upon your own neck !”-— 
“be united unto your people !”—* you are 
devoid !”--“1 give you to your family !’— 
“1 set you loose!’’—‘‘ your business is in 
your own hands!’—‘ you are free! ’— 
‘veil yourself !""-—‘be clean !”’—“‘ go forth!’ 
—" vo to !?— vo! ?—" arise !’’—* soek for 
i mate !’’—all which expressions arc impli- 
sitive of divorce, as cach of them bears a 
construction cither of divorce or otherwise ; 
since “you are separated 1” may either mean 
‘you are separated (from me in marriage’), 
or “you are separated (from your family ’’). 
In the same manner, “you are cut off!” 
may cither mean ‘‘ you are cut off (from 
marriage’), or ‘you are cut off (from your 
family and friends ’’) ; and so also “ you are 
prohibited! may cither mean ‘you are 
prohibited (in marriage”), or ‘you arc 
prohibited (to me as a companion because of 
your evil disposition ’’). In {22 same manner, 
the remsare throw: upon your own neck!” 
inay cither mean ‘you are at liberty to go 
where you please (as T have divorced you),” 
or “you may go (to visit your parents,”’ and 
so forth); and so also, ‘be united unto your 
people!” may either mean “return to your 
family (as I have divorced you,”’) or (‘‘as 
you are unfit for society on account of the 
badness of your disposition’”’). “ You are 
devoid,” may, in the same manner, cither 
mean “‘you are devoid (of marriage),’”’ or 
‘you are devoid (of virtue and religion); and 
so also, I give you to your family!” may 
either mean, “I return you to your family 
(as | have divorced you), or, ‘‘I return you 
to your family (on account of your evil 
disposition, in order that you may remain 
there”); agreeably to the same mode of rea- 
soning, “I set you loose!” may either 
mean “I set you loose (from the restraint 





* An observation is here introduced in the 

text, which, as it turns upon a point of 
rammatical criticism, is incapable of trans- 
ation, and is therefore necessarily omitted. 
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of marriage, as having divorced you),’’ or, | those which can be construed into assent 
yo. . r 

‘“‘T set you loose (to go where you please);” | only ;—and, Toirpty, those which may be 

so a]so, ‘your business is in your own hands,”’ | construed cither into assent, or into excla- 


may either have respect to divorce, or to any | mations of contumcly and reproach ; and, in 
other circumstance; and ‘‘ you are free! 

may either imply ‘you are free (from the 
bond of marriage), or, ‘you are free (as 
not being a slave);’" and so also, “veil 
yourself!” may me 
(from meas I have divorecd you),” 
yourself (that you may not be seen by a 
stranger);” In the same manner, “be elean!” 
may either mean, “ascertain whether your 
womb be free from seed, that youmay be en- 
abled to marry with another man,” or, ‘that 
theeslescoent of a child begotten upon you may 
be known ;” and so also, ‘go forth!’ may 
either mean, ‘go forth (as [ have divoreed 
you),” or, *S go forth (to visit your parents) ;”’ 
and, ‘go to!’—‘ eo!" — arise!” may 
either menity, “‘go to (and so forth) as | 
have divorced you,” or, ‘go to (and so 
forth) and do not provoke me to divorce 
you;’’ so also, ‘seek for a ynate!? may 
cither mean, “ seek for a husband, as I have 
divoreed you,” or, “seek for a proper com- 
panion to sit with you: since, therefore, all 
those expressions admit the construction 
either of divorce or otherwise, the intention 
is essential to their ctfect. execpt where the 
husband uses them in reply to a requisition 
of divorce made by his wite, in which case 
the WKazee is te deerce a divorce, but yet it 
docs not exist asa divorce between the hus- 
band and God, unless such was his Intention.” 

THe compiler of the Hedaya observes that 
Kadoorce has not made any distinction what- 
ever between these expressions mn divorce : 
on the contrary, he has said, ‘* from all those 
expressions, Whem used im reply to a requisi- 
tion of divorcee, a divorce takes place, inde- 
pendent of the intention, in a legal view, but 
hot ina religious view,” whereas it is not so, 
this rule bom@ontined to such expressions 
as are incapable of being construed into a 
denial of the requisition of divorce. 

Iv is to bg observed as a rule, that there are 
three possible situations in which the person 
mahing use of these expressions may stand ; 
First, a general situation, that is, where he 
is neither swayed by anger, nor by any re- 
quisition of divorcee, but acts from an un- 
biassed volition ; SECONDLY, Where divoree is 
the subject of discourse at the time of speak- 
Ing (as, for instance, where it is demanded 
of him by his wile); Diutkpry, where he is 
under the impulse of angor. The expres- 
sions of implication are also ot three kinds :-— 
rust, those which cqually beur a construc- 
tion cither of denial or assent ,—SEconpLy, 
* That is to say, although divorce take 
place in point of law from the judicial decree, 
yet in foro conseientit. the man must con- 
tinue to hold himself married, insomuch that 
he cannot, without sin, marry aavther wo- 
man, in lien of her who is thus divorced. 
This is the distinction between law gnd reli- 
gion in divorce throughout. : 


the tirst of these situations, divorce does not 


i take place from any of those expressions, but 
‘by intention; and if the husband declare 


that he had no such intention, his deelara- 


er mean ‘veil yourself | tion is to be eredited, because they all bear a 
or, ‘veil | double construction, and hence the intention 


is neeessary to establish the effect; and, in 
the second situation, divorce takes place in- 
dependent of the intention in a legal view, 
and the deelaration of the husband is not to 
be credited, where he has used expressions 
bearing a construction of assent only; which 
are us follow :— 

You are disengaged !” 

* You are separated |” 

You are cut off!” 

* You are prohibited 

“Count 1” 

Your business is in your own hands!” 
‘Choose ~~ 
The reason of whieh is, that the evident 
meaning of the husband, in using them in 
reply to a requisition of divoree, is divorce, 
as they do not bear a construction of denial ; 
but af, in this situation, the husband use any 
of these expressions whieh may be construed 
yually into denial or assent, divorce does 
are but by intention; and the 
declaration of the husband, with respect to 
his intention is to be credited. The expres- 
sions alluded to are as follow :— 

66 (io ! ”) 

Get upt” 

Veil yourself!” 

“et out!” and so forth ; 
beeause these words may all be construed 
mito denial of the request: and as the denial 
of arequest is a cireumstance less forcible 
than the act of divoree, they are rather to be 
taken in the former sense; but yet, as they 
al€o bear a construction of assent, they oeca- 
sion divorce, where such is the intention. 
Those expressions may be construed into a 
denial of the rcouest, on account that, “Gol” 
may mean, ‘quit thus speaking ;’’ and, in 
like manner, ‘‘Get up!” may mean, “ Be 
gone! and do not telk thus;”’ and the same 
of “ Veil yourself!” as a direction to put 
on the veil sometimes implics an order to go 
away; wherefore it may imply on this occa- 
sion, ‘fgo away, and leave off speaking in 
this manner,” and the same also of, ‘ get 
out !’’—but, in the third situation, divorce 
does not take place without the intention of 
the spcaker, from the use of any expression 
of implication, except such as may be equally 
construed into assent, and into exclamations 
of contumcly and reproach; and those are 
the three folldwing :— 

OCT. 

** Choose !”’ 

“Your business is in your own hands!” * 
from ajl of which, when uged in anger, di- 
vorve takes place in point of law, indepen- 
dent of intention ; andgthe declaration of the 


1 


86 


husband, denying such intention, is not to 
be credited, because the circumstance of 
anger proves the intention to be divoree.—It 
isrecorded from Abvo Yoosaf that if the hus- 
band were, in anger, to say, “I have no 
property in you!” or, “I have no control 
over you!” or, ‘I give you your own way! 
or, “T have separated from you!” or ‘join 
yourself to your people!” Ths declaration 
is credited, even where he denies having 1n- 
tended divoree, because these expressions 
may all be construcd into cxelamations of 
gontumely or reproach, as well as of divoree ; 
as his words, ‘1 have no property in you !” 
may mean, ‘because you are so base that 
you are incapable of being considered as a 
property :” and, in the same manner, his 
words, “I have no control over you !”’? may 
mean, “beeause of the wickedness and stub- 
bornness of your disposition ;’? and so also, 
‘““f give you your own way!” may mean, 
“because I cannot direct you ;” and, in lik 
manner, ‘I have separated from you !’’ may 
mean, “ because of your vicious disposition.” 
Wat has just been stated, viz., that 
“where the husband says, you are separated! 
or, you are cut off! divorce irreversible takes 
ylace,’ is the opinion of our doctors.—Shafel 
ta said that the divoree occasioned by these 
words is reversible, because the reason why 
those expressions occasion divorcee is, that 
they are implications of divorce ; whence it 
is thatthe intention is a condition of their 
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to be completely effected on the instant, 
admitting a continuance of connexion with 
the subject ; and it is indispensably neces- 
sary that this last species of irreversible 
separation be also countenanced by the law, 
in order that the door of reparation may not 
be closed against the husband if he should 
repent (that is to say, that it may remain in 
bis power again to marry his wife, without 
her being previously married to another) ; 
and also, in order that the woman’s delicacy 
may be preserved from the effect of a divorce, 
by the man taking her back without the 
intervention of marriage with another ; and 
such being the case, divorce irreversible 
ensues from those expressions. In rep)y to 
the assertion of Shafei, we observe that those 
expressions are not positively implications, 
since each of them may be used in‘its own 
literal sense ;—and as to what he further 
alleges, that ‘‘ the intention is a condition of 
their effect’’ (thence inferring that they are 
undoubtedly implications of divorce), the 
inference is not admitted, because the inten- 
tion is made a condition for the purpose of 
ascertaining one of two species of separation, 
and it is thus made a condition for the 
purpose of ascertaining one of two sorts of 
a separation, which is a separation from 
marriage, and not for the purpose of divorce 
taking place: with respect to what Shafei 
further advanecs, that ‘‘the divoree occa- 
* ied by any of those expressions 1s Incom- 


effect, and also, that the divorce oecasioncd plete in point of number” (thence inferring 
by them is complete in part of number, the that they are implications of divorcee), we 


sume as in an eapress divorce, where the 
husband is authorized to pronounce thice 
divorces, and having given one, his autho- 
rity remains with respect to two other ;-- 
and also, that if he intend three divorces, 
three take place accordingly ; and such being 
the case, reversal is lawtul here in the same 
manner asin an express divorcee, the thing 
which is implied. ‘The argument of our 
ductors on this point is, that the aet of ine- 
versible divoree has proeceded in this case 
from a competent person, and is exercised 
unon a fit subject of if, aveording to the 
power by law established over the wife, 
which enables her husband to put her away 
in such a manner as that she shall be dcei- 
sively and irreversibly separated from him ; 
and here the husband is compctent to the act 
of irreversible divorec, as being of sound 
mind and mature age; and the wife is a tit 
subject of it, as being lawfully lable to 
irreversible divoree before cohabitation (and 
also after it where her husband pronounces 
it for a compensation) ; and this power, like 
many others, is instituted by the law with a 
view to the convenience of the individual, 
which sometimes requires a decisive sepa- 
ration to be cftected slowly and delibcratel+ 
(us in divorce reversible), whereas, at other 
tymes, 1t requires that such a separation 
«should take place on the instant, without 
any continuance,of connexion with the sub- 
ject of it (as in the triple form of divorce), 
and at other times it glso requires separation 
© 


reply that the paucity of the number of 
divorecs 1s not on account of those expres- 
sions being implications of divoree, but 
because divoree is established on account of 
the eonnexion of marriage becoming dis- 
solved; thatis to say, on account of those 
expressions the tie is dissolved, and divorce 
signifies the dissolution of a tic, wherefore 
divorcee is necessarily establis'sed; the inte- 
renee, therefore, Is that the taking place of 
divorce, is involved; but not that the afore- 
said capressions arc implications of divorce : 
~and with respect to what he further says, 
that “if the husband intend three divorces 
from the use of any of those expressions, 
three take place accordingly ” (inferring that 
they are’ implications of divoree), we reply 
that the intention of three divorcees from 
those expressions is approved only as three 
divorces 1s one species of separation (for 
separation is of two specics,—the mild and 
the rigorous*), and, where there is no inten- 


* By the mild separation 1s meant that 
species of complete divorce which admits of 
the husband re-marrying his repudiated wife 
without the necessity of her intermediate 
marriage with another. By the rigorous 
separation is meant that sort of complete 
divorce which does not admit of the man 
re-marrying his repudiated wife until she 
shall have been marricd to, enjoyed, and 
repudiated by another man. ‘hey have 
been already fully explained. 
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tifn, the least forcible is established. It is say to his wife, ‘‘ chuose!”’ (thereby meaning 
to be observed that an intention of two divorce), or ‘ divorce yourself !’’ the woman 
divorces is not approved with our doctors: has a power to divorce herself so long as she 
coutfary to the opinion of Ziffer: but this remains in the precise situation* in which 
has already been treated of. she received it; but if she remove, or turn 

Ir a man say to his wile, “‘count!—count! her attention to anything else, the power 
—count!” and atterwards deelare that by thus vested in her 1s done away, and her 
the first of these words he meant divorce, | option no longer remains, because the exercise 
and by the others the repetition of the /of the optional power thus committed to the 


woman’s courses [requisite to its completion | 
his declaration is credited in point of law, as 
he appears to have intended these last words 
in their true sense, it being customary for 
a husband, where he divorces his wife, to 
desire her to count the courses necessary to 
the gompletion of her Edit ; and hence 
appdrent circumstances bear evidence to Ins 
intention: but if he were to confess that in 
these last words he had no particular inten- 
tion, three divorees take place, because, 
trom his intending divorcee by the first word, 
it follows that he repeated it a second and 
third time, in a situation where divorce is 
the subject of discourse, and this situation 
proves his intention in these ré&petitions to 
be divorcee also; wherefore, it he were to 
deny this intention, yet he is not eredited, 
circumstances bearing evidence against him : 
contrary to where he declares that he had no 
intention of divoree in any of the three 
words, for there divorcee docs not take place » 
atall, because cireumstances do not tend to 
disprove his declaration : aud contrary, also, 
to where he declares divorcee to be his inten- 
tion in the third word, but not in cither of 
the two preceding, In which case no more 
than one divorce takes place, because, as he 
does not put the construction of divorce wpon 


r 


woman is held, by all the companions, to be 
restricted to the precise situation in which it 
is received: and also, because this species of 
delegation is a transfer of power, not a com- 
mission of ageney, and to give effect to the 
former, the reply is required on the spot of 
declaration, the same as in sale, since all the 
moments of one situation are accounted as a 
single moment; but a situation may be 
altered, sometimes by change of place, at 
other times by chanee of employment, because 
a situation of cating and drinking (for in- 
stance) is not that of disputation; and a 
situation of business, on the other hand, is 
neither a situation of cating or drinking, 
nor pf disputation, 

~(ad..gs dunulled by her removal.—Tur 
right of option of the woman is annulled 
upon the instant of her rising from her scat, 
as that circumstanee proves her rejection of 


‘it: contrary to the case of a Sillim or a Sirf 


sale, which docs not become null upon the 
instant of rising or removing, the cause of in- 
validity there being removal without seisin. 
Intention, ou. the.part of the husband, ts 
requisite to constitute a delegation. —ANp 
where the husband thus addresses his wife, 
an intention of divorce is a condition requi- 
site to the effect (as mentioned in the preeed- 


° * {oe 
the two preceding words, it does not appear ing chapter) because the word ‘ choose ! 


that divorce was the subject of discourse at 
the pertod of Lis speaking the last. It 


iis one of the implications of divorce, as it 


ix capable of two construetions, by one it 


to be observed that the declaration of the desires the woman to choose herself, and by 
speaker in demal of his intention is not to another to choose her clothes, and so forth: 
be credited, waless It be given upon oath, and if she choose hersclf,f a diverce irrever- 
because he relates what, having passed solely sibke takes pleec. Analogy would snggest, 
in his own mind, cannot be known to any in this case, that from choosing herself 
other person, —and henee he is the Ameen, nothing whatever should ensue, although 
or Inquisitor, with respect to the intelligence divorce be the intention of the husband, be- 
he gives; and the declaration of an inquisitor cause he cannot himsclf effect divorce by 
is credited upon oath. the use of such words; that is to say, if he 
were to say to his wife, “I have chosen my- 
self from you,” nothing whatever would 
CHAPTER II. follow, and consequently how can he give a 
doles ati ’ this cB re di 

OF DELEGATION OF DIVORCR. gation of this nature }—-But here divorce 
et Be takes place upon a more favourable construe- 
Definition of the phrase,—TAFWEEZ AL tion, for two reasons ;—F irs, all the eom- 
TALAK, or delegation of divorec, is where the panions agree that. divorce takes place from 
husband delegates or commits the promounc- the use of this eX pression ;——SECONDLY, the 
ing of divorce to his wife, desiring her to husband hasitat his option cither to continue 
ive the effective sentence, aud itis compre- the marriage with his wife, or to put her 
ended under three different heads, termed away, and hence it follows that he may con- 
Option, Liberty, and Will. stitute licr his substitute with respect to that 


Section I, 


Qf Thhiwar, 07 Qptyate * Arab. Majlis.—This term is treated of 
Delegatign by. Qptiwu. confers. gn the wife at large elsewhere. : 
a ower.of divorcing herself ; but this right + This is an idomatica phrase in the 
of option ts restrici¢d to the precise. place er Arabic, signifying that she chooses her 
situation th which she receives tie aman liberty from the matrimpnial tie. 
3 
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rule; and where the woman is thus left to) And_diworce. takes -place,. although..Rer 
her option, and says ‘I choose myself,” | option.of a be expressed.in the Mozaree-or 
divorce irreversible takes place, because the | connon tense.—IF a husband say tg, his 
woman’s choosing of herself cannot be estab- | wife, “‘ choose!”” and she reply to hima in 
lished but by her becoming sole and inde-|the Mozaree tense [which, in the Arabic, 
endent, which can only be the case in jis common to the present and future], saying 
irreversible divorce, as, where it is reversible, | “ Ido (or will) choose myself,” divorce takes 
the husband is at lberty to take her back pace on a favourable construction.—Ana- 
without her consent ut any time during the | logy would suggest in this case that no di- 
continuance of her Edit, and thus she would | voree takes place, becduse, if the woman’s 
not become sole and independent on the} reply be taken only in the futur¢, it stands as 
instant, which the nature of the case requires. | a promise, and bears that construction also, if 
Under this form a single divorce only tukes|taken in the present; and henee divorce 
plact; whatever may be the intentwn,—Ir is|does not take place, from her answer 
to be observed that, in the ease at present | amounting only to a promise in the former 
under consideration, one divorce only canj sense, and from its ambiguity in the lptter ; 
take place, and not three, although the | as if a man were to say to his wife, ‘ diforce 
husband should actually have intended the | yourself,” and she were to reply, Atliko 
latter option not being of different descrip-| Nafsce [‘‘]1 do (or will) divorce myself”’ |, 
tions :--contrary to complete separation, for} in which case divorce docs not take place, 
if the husband were to say, ‘‘ you are com- | and so in this case likewise: but the reasons 
pletely separated,” intending three divorces, | for the more favourable construction are 
the three take place accordingly, where such | twofold ;- First, it is recorded that, upon 
is his intention, because this complete sepa-|the descent of the passage of the Koran 
ration is of two descriptions, the mild.and | relating to option, viz. “‘O, MY SON! SAY 
the rigorous, and it follows that intention |‘ro your wives, If you desire the life of this 
with respect to one of these holds good. world ” (to the end),--the prophet said to 
And, to fect divorce, tt 1s requisite that} Aysha, “1 have something to mention to 
the personal pronoun be mentioned by one or | you, but do not reply to it until sach time as 
other of the parties.—I1 is also to be observed you consult your parents,” after which he 
that, where the husband uses the expression | read to her the above passage, and then gave 
* choose !”’ itis requisite that. the personal | her an option; and Aysha said, ‘in such a 
prenoun self be mentioned cither by the matter as this | shall not consult my father 
husband or the wife, insumuch that if the {or mother, but will (or do) choose Gop and 
husband were to say, ‘Schoose!’? and the | his prophet,’’ which words the prophet con- 
wife answer, “T have chosen,’’ divorce does | sidered as a reply, inporting, “1 do choose; ” 
not take place, because the effect of divorce |—Srconpiy, the word Akhtarto [“1 do (or 
is established by all the doctors upon the} will) choose myself ’’], expresses the present 
condition of the mention of the personal | literally, and the future figuratively, the 
pronoun by one of the partics; and also, | same as the word Ashado {1 do (or will) 
because the pronoun cannot be understood testify], 1 civing evidence before a mMavis- 
under any circumstances of ambiguity, andj trate: contrary to where a woman answers 
these words of the woman bear two con-| Atliko Nafsee [I do (or will) divoree mysel! ], 
structions: one, that she chooses her husband | tor here it is impossible to rygeive her words 
(which would not occasion divorce) ; end | in a present sense, as they do not relate to a 
another, that she chooses her self (which | thing now caisting ; whereas the expression 
would occasion irreversible divorce) 3 divorce, | Akhtarto [Ll do (or will choose myself], on 
therefore, docs not take placc in defect of the | the contrary, relates to a thing ‘now present, 
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pronoun, on account. of its ambiguity. 
vy is . . . 
Lhat is, cither by the husband, tn his 


to wit, the woman choosing herself. 
Where the husband gives a power of op- 


° > 6 . x6 nti bee, py = = » 
declaration.—|¥ a man say to wife, “ choose | tion thrice repeated, and the wife make only 


yourself,” and she answer, ‘‘ I have chosen,” 
a divorce irreversible takes place, because 
the word self here occurs in the words of the 
husband, and the words of the woman are 
in reply to him; und hence her words vir- 
tually comprehend herself. And, in the 
same manner, if the husband were to say, 
** choose an option,’’ and she reply, “1 have 
chosen,’ a divorce irreversible takes place : 
the proofs here are drawn from the Arabic. 

Or hy the wife in her reply.—I¥ a 
say to his wife, ‘‘ choose !”’ and she reply, “1 
have chosen myself,” divorce takes place, 
Where such was the husband’s intention, 
Because the word se/f here occurs, in the 
reply given by fee woman, and the expres- 
sion of the hustand bears the construction 
of that which he intended. 


Ca 


a single reply, yet three divorces take place 
Jrom it, independent of the husbands in- 
tention.—1¥ a man say to his wife, ‘ choose ! 
— choose !—choose !” and she reply, ‘fl have 
chosen the first,” or ‘the second,’ or ‘ the 
third,” three divorces take place, according 
to the doctrine of Hanecfa, and the in- 
tention of the husband is not requisite, 
although the word here used be an implicd 
expression, because his repetition of the 


man | word ‘choose !’’ proves his intention to be 


divorec, as the option given to the woman 
is repeated only with that.view.*—The two 
disciples say that..only one divorce takes 
oS esa dy 





“ Some grammatical reasoning, incapable 
f translation, is omitted in this part. 


lace in either case; but they agree with 
Faneefa, that the intention is not essential, 
for ghe reason above assigned.—And, in the 
same manner, if the woman were only to 
reply, ‘“‘I have chosen,” it is effective of 
three divorees. And so also, if she were to 
reply, ‘‘1 have chosen a choice.”—This is 
admitted by all the doctors; because, where 
she only says, ‘fT have chosen,” it is pro- 
ductive of three divorcees; and, consequently, 
when she sfeaks in a way to give this ad- 
ditional force, 1t produces the same a fortiori. 
—And if she were to reply, “ LT have divorced 
myself,” or “I have chosen myself with 
respect to one divorce,” one divoree rever- 
sible takes place. 
There the word divorce ts mentioned by 
the Nishand, the Qitorce-ahich follows ts 
reversible,—Ir a man say to his wife, “ one 
ivoree 1s at your option,” or ** choose with 
respect to a single divorce,” and she reply, 
‘*T have chosen mysclf,” one divoree re- 
versible takes placc, because the man has 
given the woman an option sg far as one 
divoree, and expressing it in direet terms 
(as above)* the divorce proceeding from it 1s 


reversible. 
Section I, 


Of sAmir-ba- Ved, or Liberty.+ 

In a delegation of Uberty, divorce takes 
place according to the niamber mentioned by 
the wife, tndependent of the husband's in- 
tention: and the divorce arhich follows v9 
irrecersible,--lv a man say to his wife, 
your business is in your own hands,” 
intending three divorces, and the woman 
answer, “I have chosen myself with one 
chvice,’” three divorces take plaee. The 
proof of this is drawn from the nature of 

these expressions in their original idiom. 
Berit the woman were to reply, “fl have 
*divorecd mysclf with one divorce,” or “ I 
1ave chosen myself by one divorcee,” one 
divorce only WwEes place ; and this divorce is 
irreversible, although the reply be delivered 
in ¢xpress and not in ambiguous terins, 
because ite bears relation to the words of 
the busband, which being an implication, 
amount to a delegation of irreversible di- 
voree, and not of reversible.—The reason 
why an intention of three divorces is ad- 
initted in the present instance, Is that the 
words, ‘‘ your business 1s In your own hands,”’ 
are capable of both a restrictive and an ex- 
tensive construction, and henee may imply 
three divorces, as well as one; an intention 
to that effect thercfore holds good, since that 
is one of the senscs in which the words may 
be taken: contrary to the cxpression con- 
sidered in the preceding section, to wit, 
“choose !”? that being incapable of bear- 








* Because an express divorce is uniformly 
reversible, unless otherwise speciticd. 

+ This is a contraction of Amir-ke-ba- 
Yed-ke, literally, ‘‘ your busincgs is in your 
own hands, 7.e., ‘‘ you are at liberty to do as 
you please.”—The word liberty ig adopted 
singly, fur the sake of brevity. 





ing an extensive construction, as was there 
demonstrated. 

Delegation of hberty may be restricted to 
a particu ae, or. to sereral different 
spectfied periods 9 time.—Ir a man say to 
his wife, “‘ your business 1s in your own 
hands this day, and after to-morrow,’’ the 
night is not included :—and if the woman 
reject the liberty thus given to her for this 
day, it is, with respect to this day, annulled ; 
but it still remains to her for the day after 
the morrow, because the husband has ex- 
pressly specified two particular periods, with 
the intervention of a similar period, to 
which the liberty does not extend (to wit, to- 
morrow); and hence it appears that those 
are two distinct liberties, and the rejection 
of one does not amount. to a rejection of the 
other. Zitker says that both amount only to 
a single liberty, this being analazous to a 
ease where a man says to his wife, “ you are 
divoreed this day and the day after to-mor- 
row,” which implics one divorce only, and 
not two (on the idea of one taking place 
thie day, and the other the day after the 
morrow); and henee, in like manner, one 
liberty only is implicd.—But to this it may 
be replied, that divorcee 1s not of a nature 
tu admit restriction to any particular time, 
whereas liberty 1s capable of such restriction ; 
and henee that which regards the first period 
mentioned is restricted to that period, and 
that which regards the sccond period com- 
mences de novo. 

I¥ a man say to his wife, ‘‘ your business 
is in your'uwn hands to-day and to-morrow,” 
the night is comprehended in it: and, if the 
woman should reject the liberty on the in- 
stant, it is totally annulled, and does not: 
return on the morrow (according to the 
Aahir Rawayct), as this amounts only to one 
Hiberty, beeause that between the two periods 
speeficd no similar period intervenes to 
which the hberty does not extend. 

®OpsecTION.-Although a period similar 
to the two speciticd docs not intervene, yet 
might intervenes, from which it would follow 
that the liberty given for to-day and to- 
morrow is not a single liberty. 

Rerny.—Two distinct liberties are not 
occasioned by this cireumstance, because the 
intervention of night, althougl: it may inter- 
rupt or suspend a matter, does nut divide 
or terminate it, as in a public court, for 
instance, Which may, on account of the night 
coming on, be adjourned, without any actual 
breach in the series of its proceedings ; thus 

it is the same as if the man where to say, 
your business is in your own hands for two 
days, in which case a single liberty only is 
understood. 

And it is not annulled by the wife's rejec- 
eos » & en ° ne my gpeteer ay ae semen we gill 
Hon Hy it u@til the time ar times. mentioned 
be fully ecpired.—It is recorded, from Aboo 
Hanecta, that although the woman shoyld 
reject the lhberty on the instant, yet it stil: 
remains with her for thegfvllowing day, as 
she is not empowered to reject it (that is to 
say, she cannot refusegher assent to receiving 
e 
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it), it becoming established in her upon the 
husband saying, “ your business is in your 
own hands,’ independent of her consent 
{as in the direct execution of divorce, for 
instance, where, if the husband were to say, 
“you are divorced,” divorce takes place in- 
dependent of the consent of the wife); and 
such being the case, liberty remains still 
with her for the morrow, when she may 
lawfully make use of it by choosing divorce. 
The ground upon which Zahir Rawayct 

rocecds, is that as, if she were to choose 
L cee as this day, no liberty remains with 
her for to-morrow, so if she reject the liberty 
this day, no right of choice remains with her 
for to-morrow, because a person who has a 
choice of two things is not authorized to 
choose more than one of them. 

Ir is recorded, from Aboo Yoosaf, that if a 
husband say to his wife, “* your business is in 
your own hands for this day, and the same 
for to-morrow,”’ this amounts to two liberties, 
because here the delegation applics to two 
portions of time, distinctly and separately 
xxpressed: contrary to the preeeding cxse, 
where the times are not thus discriminated, 
but are both mentioned under one head. 

Lhe time of & may be fixed for the occur- 
rente of any specrfied cvent.—\PF a Man say 
to his wife, “your business is in your owi 
hands on “the day on which such an one 
arrives,” and the person mentioned arrive, 
but his arrival be not known to the wife 
until night, her right of choiee no longer 
remains, because liberty is a thing of con- 
tinuance, and henee the word day, with 
which it is associated, is restricted to the 
day time, and that having passed away, it 
discontinues. 

It isnot annulled by delay (where there ts 
no speerfication of time), nor until the aise 
rises from her seat, &ce.—I¥ a man say to his 
wile, ** your business is In your own hands,” 
or ‘‘ choose!” and she delay answering the 
whole day, and do not rise from her seat, her 
right of option remains to her so Jong as she 
does not employ herself in any other matter, 
because a delegation of divorce by the forms 
of liberty or option is a transfer of power to 
exceute divorce (that is, the husband by 
that delegation empowers his wife to give 
divorce, as persons are termed empowered 
who act for themselves, and the act of the 
woman here is pronouncing divoree upon 
herseif, wherefore this property 1s supposed 
to reside in her),—and in transfer of power 
a privilege of reply continues to the end of 
the situation of on as has been de- 
monstrated in the beginning of this chapter. 
And if the woman hear the declaration, 
respect is had to the situation in which 
she hears it; but if she should not hear it, 
respect is, in that ease, had to ¢he situation, 
in which she is informed of it, because, 
although Amir-ba-Yed, or liberty, be a 
¢ransfer of power to execute divorce, yet the 
property of suspension is also allowed to 
exist in it, as it 18 a suspension of the event 
of divorce upon the agt of the wife in pro- 
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nouncing it, and hence it comprehends two 
things, a transfor of power, and a suspen- 
sion;—in the sense of a suspension, it con- 
tinues in force beyond the Majlis, or continu- 
ance of the situation of jodlar non: to the 
Mujlis or situation in which the woman 
understands or is informed of it, where she 
is absent, or in the sense of a transfer of 
power, it is annulled, on her rising from her 
seat, where she is prescut; but the situation 
of the husband is not regarded, ‘because the 
suspension is absolute with respect to him: 
contrary to a case of sale, as in that the de- 
elaration of sale docs not remain in force 
beyond the Majlis of declaration, since in a 
sale the Majlis or situation of the seller is 
regardcd as well as that of the purchaser : 
and the retraction of the seller, at any time 
previous to the consent of the purchaser, is 
admitted, as sale is merely a transfer of 
property, in which suspension is not at all 
understood; now siuce it appears that the 
situation of the wife alone is regarded, and 
not that of her husband, we must recollect 
that her situation may be altered in various 
ways, sometimes by removal from one place 
to another, and sometimes by her employing 
herselfin any other mattcr, as was previously 
stated. 

; _ annulled on the instant of her 
rising from her seat.—Tan option of a 
woman who is left at liberty to choose is 
annulled on the instant of her rising from 
her seat, as this act proves rejection, be- 
vause by getting up the attention is deranged 
and withdrawn from the present subject: 
contrary to a case where she delays answer- 
ing for a whole day, for instance, and does 
not rise from her scat, nor employ herself 
in anything else; for here her option re- 
mains to her, as a Majlis or situation is some- 
times of a short and sometimes of a long 
duration, wherefore her right of option con-' 
tinues until such time as sonysing appears 
suflicient to terminate the Majlis, or to prove 
rejection. And here it 1s to be observed, 
that by employing hersclf in anything else 
is to be understood such a thing ds is, in its 
nature, terminative of her situation, and not 
any gencral thine. 

Lt_is not annulled by a change of posture 


from a mere active to a mere quiescent posi- 
| tion. Ik the woman be 


standing, at the 
period of recciving the liberty of option 
from her husband, and afterwards sit down, 
her option remains, and is not annulled, as 
her sitting docs not imply rejection, but 
rather the contrary, since her attention is 
thereby more collected.—And the rule is 
the same where the woman, being scated, 
leans upon a pillow, or having leaned upon 
her pillow (at the time the husband speaks), 
sits up without a pillow, because these are 
no more than changes from one mode of 
sitting to another, and do not import rejec- 
tion any mere than where a person sitting 
upon one part changes and sits upon another. 
—Our author remarks that this is the doc- 
trine of fue Jama Sagheer, and is most ap- 


ws 
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proved.—It is elsewhere said, that where the 
woman is sitting up without a pillow, and 
then leans upon a pillow, option no longer 
remains, as this shows an indifference re- 
specting 1f amounting to a rejection. 

OO Oe eu 2) CUR 
her friends, without prejudice to her right _ 
option, Te the woman, on receiving a liberty 
0 


option, say that she wishes to see her, 
father, in order to c&nsult him, or to get! 


Witnesses, In“rder to have their evidence, 
her option remains, because counsel is ex- 
pedient in every business, and witnesses are 
requisite to controvert the husband’s denial 
of the facet; and henee neither of these 
wisheg expressed on her part is a proof of 
rejection. 

Ty the woman be riding upon a quadruped, 
or ina camel-litter, and stop the al ou 
her husband ’s offer of liberty, still the right 
of option is not annulled: but if she pro- 
eccd upon her journey, it is annulled, be- 
cause th 
is the same with those acts in the woman, 
since its motions depend upon the rider. 

A BOAT or ship is the same as a house, as 
by the going on of the vessel the woman’s 


option 1s not annulled, because its motion 
docs not always depend upon the person 


whom it carries, 
Section ITT. 


Wherea man empowers his wife to divorce 


herself in express terms, the divorce which 


follows is rerersible.—Iv a man say to his 
wife, ‘divorce yourself,” not having any 


particular intention, or intending one divoree, 
and the woman reply, “1 have divorced my- 
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here) tosay, ‘‘ I have separated myself,” and 
her husband reply, ‘“‘I have consented 
thereto,’ she becomes irreversibly divorced ; 
and hence the expression of the woman, “ I 
have irreversibly separated myself,” stands 
the same as the husband’s delegation, which 
is of simple divorce: but here the description 
of irreversibility which the woman has added 
to the simple divorce is held to be nugatory ; 
and the simple divorce only takes place; as 
if she had replied, ‘‘ I have repudiated my- 
self by one irreversible divorce,’ in which 
case a divorce reversible only would take 
place: contrary to a reply of option, for if 
she were to answer, ‘‘ I have chosen myself,” 
no divoree whatever would take place, as 
these words arc not of the same nature with 
divoree, for which reason it is that if a man 
were to say to his wile, ‘I have chosen you,” 
or ‘choose !”’ intending divorce, no divorce 
whatever takes place; and in like manner, 
if the woman were to speak first, saying, 
‘*]T have chosen myself,” and her husband 
reply, ‘‘ | have consented,” no divorce what- 
everetakes place: yet it is an universally 
received doctrine, that if the woman say, ‘I 
have chosen myself,” in reply to a delegation 
of option, divorec takes place; but the words 
of the husband in the present case, namely, 
‘(divorce yourself,” is not a delegation of 
option, and hence the reply of the woman, 
as above stated, ‘‘ 1 have chosen myself,’’ is 


nugatory. 


lr ts recorded, as an opinion of Haneefa, 
that in the present case divorce does not take 
place from the reply of the wife, ‘SI have 
separated myself,” because the woman acts 
contrary to the power vestcd in her, by 
taking upon her to pronounce a thing diffe- 


self,” a single divorce reversible takes place: | rent trom that delegated to her by her hus~ 


and if she were to say, ‘‘I have e¢iven three 
divorces,’ three accordingly take place, 
where such is the intention of the husband : 
the reason Sf kis is that divorcee, being a 
general expression, takes place in the lowest 
aes ; but as, hke other gencrie nouns, it 
also applicsgto the whole, an intention of 
three divorees is admitted: and, where there 
is no particular intention, a single divorce 
reversible takes place, because the power of 
divorce 1s delegated to the wife in express 
terms, and express divorcee occasions a divorce 
reversible.—If the husband should in this 
case intend two divorces it is not admitted, 
because a generic noun does not bear that 
construction, where the woman is free ; but, 
if she be a slave, an intention of two divorces 
is admitted, that being considered as the 
whole, with respect to her. 

Although her reply be expressed in the form 
of an irreversible divorce.—l¥ aman say tohis 
wite, ‘‘ divorce yoursclf,’’-—-and she reply, ‘“ I 
have separated myself,”’ a divorce reversible 
takes place, because separation 1s of the same 
nature with divorcee, since, if a husband 
were to say to his wife, ‘‘I have igreversibly 
separated you [from me], intending divorce, 
a divorce irreversible takes place :—gnd, in 
the same manner, if the woman were (ag 


‘band, 1e@° expression arated’’ is 
band, as the ssion ‘‘separated’”’ is 


different from divorce, the one being implica- 
tive and the other cxpress ; and the husband 
delegated express divorce only. 

7 , when thus granted, cannat be 

ee Irv a husband say to his wife, 
“divorce yourself,” he is not at liberty to 
retract, as his expression involves a vow,* 
because he bas, in this instance, suspended 
divorce upon the exccution of it by his wife, 
and a vow is an obligatory act, for which 
reason a man is not allowed to recede from 
it. Lf, however, the woman rise from her 
seat, or remove from the place, the words of 
the husband, as above, transferring the power 
of divorce to her, are annulled, their force 
being confined to the situation where the 
offer is made :—contrary to where he says to 
her, ‘‘divoree your Zirra [fellow-wife],’”’ as 








* Literally, ‘his words express (or amount 
to) a Yamecn,” that is to say, suspend the 
metter spoken ef upon the occurrence of some 
condition on the event of which that matter 
takes place, independent of any further 
volition on the part of the speaker ; and it i¢ 
therctore, with respect to higa, absolute and 
unretractable. Yameen is here translated 
yow, as the above is onegdefinition of vow. 
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this is a commission of agency, which is not three divorces take place, because he has 
restricted to place, and may be therefore pronounced that to which he is empowered 
retracted by the constituent whenever he along with that to which he is not empowered ; 


pleases. 

a acwancce ncaa bE granted generally.— Ir 
a husband say to his wile, ‘divorce yourself 
when you please,” she is at liberty to divorce 
herself cither upon the spot or at any future 
period, because the word arhen extends to 
all times; and hence it is the same as if he 
were to say, ‘divorce yourself atewhatever 
time you like.” ats Gag 

Jvaman say to another, ‘‘divoree my wile,’ 
the person thus addressed may divorcee her 
either upon the spot or at any other time, 
and the husband may also retract, because 
this is a commission of agency, and thercfore 
is not absolute, nor restricted in point. of 
place : contrary to where he says to his wife, 
‘divorce yoursel!,” this being a transfer of 
power, not a commission of agency,* as the 
woman thus addressed acts from herself and 
not from another. Dut if a man say to 
another, “divorce such an one my wile,” 
(adding) ‘if you please,’” the man ig em- 
powered to divorcee the wife upon the spot 
ouly ; and here the husband cannot retract. 
-—Zitler says that this and the preceeding 
case are alike, the addition of “if you please” 
in the one instance, or the gmission of it. in 
the other, making no difference, because the 

erson so commissioned afterwards ucts from 

is own will, like an agent in sale, to whomd 
it may have been said, ‘‘scll this thine, if | 
rou please.’—The argument. of our doctors 
1s that the words of the husband are a transfer 
of power, as he suspends the divorcee upon 
the will of the person whom he addresses, 
and he is the prineipal who acts from his 
own will; divorcee, morcover, admits of sus- 
pension, whereas sale does not. 

A wife canpewcred.to gure herself three 
divorces may give herself ane divorce -- IP a 
man say to his wite, “eive yoursel! three 
divorces,” and she give herself! one divorce 
only, it takes place accordingly, because, 
having been empowered so far as three 
divorces, it necessarily follows that she is 
enabled to give a single one, 

But, when empowered to give herself one 
divorce only, she cannot give herself three,— 
l¥ a man say to his wife, “divorcee yourself 
onee,”” and she give herself three divorces, 
nothing whatever takes place, according to 
IHanceta. -- The two disciples say that a single 
divorce takes place, because the woman has 
done that to which she was empowered, 
together with that to which she was not em- 
powered ; and hence it is analogous to a case 
in which a husband says to his wife, “1 re- 
pudiate you by a thousand divorces’? where 


* That is to say, after being thus em- 
owered, she stands as a principal in the 
exccution of divorce, and not as an agent; 
and a commissiqn of agency may be annulled 
at pleasure, whercas the power devolved to 
another to act as a pyincipal cannot be so. 
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consequently the former takes effect, but the 
latter is nugatory; and so likewise in the 
present case.—The argument of Haneefa is 
that the wife has, in this casc, attempted to 
do an act, the power of doing which has not 
been delegated to her by her husband, and 
henee she appears to divorce herself, first, 
and notin reply to the desire expressed by 
him, as he has empowered her so far as one 
divorce only, and between three divorees and 
onc there is a contradiction, the word three 
expressing a compound number, and one a 
single unit: contrary to where a@ mar pro- 
nounces a thousand divorces upon his wife, 
as here three take place, because he acts in 
consequence of the desire of another +—and 
contrary also to the preeeding case (viz. 
where the husband desires his wife to re- 
pudiate herself by three divorces, and she 
declares one only), for here one divorcee takes 
place on acgount of her being empowered so 
tar as three; whereas, in the present case, 
she 1s not empowcred so far as three, and 
having acted contrary to the power vested in 
her, what she docs is nugatory. 

Where the wife's reply disagrees with the 
husbands declaration in respect to the nature 
of the divorce, it takes place accordiny to his 
declaration, not according to her reply.—I\P 
a aan desire his wife to repudiate herself by 
azeverstble divorce, and she divorce herself 
irreversibly, or the contrary, that mode of 
divorce takes place which was desired by the 
husband: thus, if a man say to his wife, 
‘oive yourself one divorce reversible,” and 
she reply, “Thave given myself a divoree irre- 
versible,” a divorce reversible takes place, 
because the woman has declared a divorce in 
express terms, but with an additional deseriz - 
tion, and the latter is nugatory, as being 
contrary to the desire eysressed by the 
husband; but the former (which is in its 
nature reversible) takes place, as being in 
conformity to the husband’s desire :—and, 
on the other hand, if the husband say to his 
wile, ‘give yourself onc divoreeirreversible,” 
aud she reply, “I have given myself a 
divorce reversible,’ a divorce irreversible 
takes place, because the description of rever- 
sibihty attached to the divoree by the wife is 
nugatory, since the husband, having himself 
afiacd a deseription to it, does not require 
more of his wife than simply divorcee, without 
any deseription ; hence it is the same as if 
she had pronounced the divorce itself in a 
defective way : thus the divorce takes place 
under whatever description may have been 
affixed to it by the husband, whether re- 
versible or irreversible. 

Where the power ts conditional upon the 
pleasure of the wife, tt is annulled by her 
reply disaccording with the huband’s declura- 
tion.—IF t man say to his wife, “ divorce 

ourself thrice, if you please,” and she give 
1erself one divorce, no effect whatever fol- 
lows, because the mcaning of his words is 
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‘if you desire three divorces, repudiate 
yourself,” and the woman giving one only, 
it appears that she does not desire three, and 
hence, the condition not being fulfilled, the 
divorce does not take place. 

Tr a man say to his wife, “‘ divorce yourself 
once, if you please,”? and she give herself 
three, no divorce whatever ensues, according 
to Haneefa, because a desire of one divorce 
only is essentially different. from a desire of 
three, this Being analogous to a case of 
execution as before mentioned, that 1s to 
say, as the exceution of three divorces 1 
that instance was demonstrated to be a sen- 
sible contradiction to that of one ; so, in the 
presant instance, a wish for three 1s con- 
tradiectory to a wish for one; and, from 
the woman pronouncing upon herself three 
divorcees, it appears that she was not destrous 
of one; and hence the condition is not 
fultilled.—The two disciples say that one 
divorcee takes place on this occasion, beeause 
a desire for one divorcee is comprehended in 
a desire for three, on the same gprinciple as 
the execution of three divorces comprehends 
that of one (agrecably to their doctrine before 
mentioned); and henee the condition is 
virtually fulfilled. 

duhwe also, by her suspending her will 
upon that of her hushand.—Lr a man make a 
delegation of divorce to his wife, by saying 
to her, “ you are divorced if you be desirous 
of it,” and she reply, ‘it am desirous, if you 
desire it,” and he reply, in return, “fT am 
desirous’? Gntending divorce), the delega- 
tion is void, beeause the husband lias sus- 
pended the divoree upon the will of the 
women where that is unrestricted, that is to 
say, Independent of anything else; but, from 
the conversation, 16 appears that she sus- 
pends her will upon that of her husband, 
and hence the condition of divoree, namcly, 
the independent will of the woman, is not 
fulfilled ; ff®qyhe docs not act from option ; 
and the delegation is void of course.—The 
words of the husband, in the last reply, 
namely, “‘Igam desirous,” are not effective 
of divoree, although such be his intention, 
because there is no mention whatever of 
divoree in the words of the woman, from 
which the husband’s wish to that effect 
might be inferred in his answer, and the 
intention alone docs not suffice, as it has no 
operation with respect to a thing not men- 
tioned; whereas, ff he were to say, ‘‘ Iam 
desirous of your divorce,” it takes place if 
he so intend it, because he in this case 
appears to give divorce de novo, as a desire 
expressed with respect to any thing implies 
the existence of that thing, and hence his 
expression, ‘‘] am desirous of your divorce,”’ 
is as if he were to say, ‘‘I cause your divorce,” 
which accordingly takes place: contrary to 
what would follow, if he were to say, “1 
intend your divorec,” in which case divorce 
would not take place, because ar intention 
expressed does not imply the existence of the 
thing intended.—If, moreover, in the case 
now recited, the woman were to reply, ‘‘] am 
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desirous if my father be so,” or, ‘‘if such 
a circumstance happen’’ (meaning a circum- 
stance which does not yet exist), and the 
father afterwards signify his desire, or the 
circumstance upon which she has suspended 
the divorce come to pass, yet divorce dues not 
take place, and the delegation is void :—but 
if she, in saying, ‘‘if such a thing happen,” 
mean a thing which has already passed, 
divoree takes place, because suspension upon 
a condition already fultilled amounts to im- 
mediate or unsuspended divorce. 

Whe » power is expressed with an Un- 
restricted purticle {an Fespect to time), w ts 
perp tual, eatending to all times and laces, 
—I aman say to his wife, “you are divorce 
when you please,” or, “ whenever you please,” 
and she reject his offer, saying, ‘IT am not 
desirous of it,” her rejection is not final, for 
here the power vested in her is not contined 
to the place or situation where it is delegated, 
on which account she is at liberty to use it 
either there or clsewhere, because the terms 
when and whenever are uscd with referenee 
to abl times, and extend to every time indis- 
eruninately, and hence the sense of the ex- 
pressions, ‘‘ when you please,” and ‘f when- 
ever you please,” 1s “at whatever time you 
please,” and they are, thercfore, not confined 
to place. And if the woman reject at pre- 
sent, still it is not a final rejeetion, because 
her husband has empowered her to divorce 
herself at whatever time she pleases, where- 
fore the power docs not apply to the time 
when she does not please.-—But it is to be 
observed that the woman is not in this case 
authorized to pronounee upon herself more 
than one divorcee, because the words when 
and whenever apply to all times, but not to 
more than a single divoree; thus she is 
authorized to divorcee herself at whatever 
time she pleascs, but not to pronounce divorce 
as often as she pleases. 

Iv a man say to his wife, ‘ you are divoreed 
as @ten as you please,” she 1s at liberty to 
divorce herself time after time, until three 
divorces, because the expression ‘tas often ”’ 
admits a repetition of the aet :—but it is to 
be observed that this suspension of divorce 
upon the woman’s will is restricted solely to 
the marriage at present existing, and does 
not extend to that which may afterwards 
oceur; and henee, if the woman give herself 
three divorces, and be aguin marricd to the 
same man, after being rendered lawful to 
him, and then pronounce divorce upon her- 
self, it does not take place, because a mar- 
riage has then occurred de novo ;—~and it is 
also to be remarked that the woman is not at 
liberty to pronounce the three divorces upon 
herself in one sentence, because the expres- 
sion ‘fas often us,” implies unity, and does 
net admit of tke circumstances to which it 
relates being taken collectively, and hence it 
is lawful for the women to pronounce three, 
divorces upon herself at three separate times, 
but. not at onec, ”? 

Bul not when vt is expressed with an unre- 


stricled particte ry yespent to place tra man 
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say to his wife, ‘‘ youare divorced wherever 

ou please,” yet the woman cannot divorce 

erself but in that place; and if she rise from 
her place before she pronounce it, her will is 
not regarded afterwards, because the words 
wherever, or wheresvever, are adverbs of 
place, and divorce has no connexion with 
place; the word wherever is therefore nuga- 
tory, and the will only remains, which 1s 
contined to the precise place: contrary to the 
case of time (that is, where the husband says, 
‘when you please”’), to which divorcee has a 
relation, as it may take place at one time and 
not at another, and hence the mention of 
time in divorce is regarded, whether it be 
particular, as ‘‘you are divorced to-morrow ;”’ 
or general, as ‘‘ you are divorced when you 
please.”’ 

Ir a man say to his wife, ‘‘ youare divorced 
how you please,” and she remain silent, a 
divorce reversible takes place, whether she 
be desirous or not: or, if she break silence, 
and say, ‘‘I am desirous of one divoree re~ 
versible,’”’ and the husband reply, ‘ such also 
is my desire,” divorce takes place accord- 
inely, because a conformity is established 
between the will of the wife and the inten- 
tion of the husband; but where the wite 
desires thrce divorcees, and the husband only 
one divorce irreversible, or the contrary, a 
divorcee reversible takes place, beeause her 
act is rendered nugatory by the non-con- 
formity of her will with that of her husband, 
and his words (viz. ‘f you are divorced’), re- 
main, which are effective of a divorce rever- 
sible: but if the husband have no particular 
iutention, the will of the wife alone is re- 

arded, insomuch that, whether she desire three 
divorees, or only one irreversible divorce, it 
takes place accordingly, in the opinion of our 
modern doctors, as this is what a richt of 
option requires.—'The compiler of the Hedaya 
observes that Mohammed, in the Mabsoot, 
says that the taking place of one divorce in- 
dependent of the will of the wile, as abové, is 
the doctrine of Hanecta; but that, with the 
two disciples, divorce docs not take place so 
long as the womun does not divorcee herself ; 
thus she has her option of cither one divorce 
reversible or irreversible, or of three divorces : 
and the same difference of opinion subsists 
with respect to manumission ; that is to say, 
uf a master say to his slave, ‘ you are emanci- 
pated how you please,”’ the slave is {ree upon 
the instant, according to Hanecfa ; whereas, 
according to the two disciples, he is not free, 
so long as he is not desirous of being so.—The 
argument of the latter is that the husband 
has delegated to his wife a power to cflect 
divorce upon herself under whatever descrip- 
tion she pleases, whether a single divorce re- 
versible or irreversible, or three divorces ; 
and hence it is indispensibly requisite that 
the divorce itself be also suspended upon her 
will, so that a will shall be confirmed to her 
in all circumstances, that is, both before 
carnal connexitn and after it; for, if the 
divorce itself were not suspended upon the 


will of the wife, it would follow that the wite 
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could have no will with respect to "the 
description of the divorce before carnal con- 
nexion, as before consummation she gannot 
give herself three divorces, since in such case 
the wife becomes irreversibly repudiated by 
a single divorce before the passing of her 
Edit, and no longer remains a subject of 
divorce.—The argument of Hanecfa 1s that 
the word ‘‘how’’ implies a requisition of 
description; now delegation of the descrip 

tion of a thing requircs the exlstence of the 
subject of it, and divorce cannot have 
existence but by taking place. 

Ir a man say to his wife, ‘‘ you are divorced 
by as many as you please,” or “* by what you 
please,” she is empowered to divorce korself 
by whatever number she pleases, as the ex- 
pression as many as and what are uscd with 
relatiun to number; and hence the husband 
appears to have delegated a power to the 
woman with respeet to whatever number she 
may approve. If, however, she rise from her 
place before pronouncing any divorce the 
delegation is void; or if she reject, her rejec- 
tion is final, because this sort of singular 
delegation does not. argue or admit a repeti- 
tion of the act; and the address implying a 
thing required to be immediately determined 
upon, consequently demands an immediate 
answer. 

Ir a man say to his wife, “ divorce yourself 
what you please, out of three,’ she is em- 
powered to give herself one or two divorees, 
but not three, according to Hancefa.—The 
two disciples, on the contrary, maintain that 
she may give herself three divorces, 1f so in- 
clined.—The argumeuts on both sides are 
drawn from the Arabic. 


CHAPTER IV. . 


at: 
OF DIVORCE BY YAMEEN, OR CONDITIONAL 
Vow. 


Definition of the term Yamee« with respect 
to dirorce.—By Yameen is here understood 
the suspension of divorce upon a circumstance 
which bears the property of a condition, and 
this suspension 1s termed Yameen, because 
Yameen, in its primitive sense, significs 
strength or power; and the suspension is a 
motive to the suspender to be strong in the 
avoidance of the condition, in such a manner 
that he may not be subjected to the conse- 
quence or penalty, which is divorce or manu- 
Mission. 

Invorce, pronounced with a reference to a 
Suture marriage, takes place upon the occur- 
rence of such marriage.— WHERE a man re- 
fers or annexes divorce to marriage (that is, 
suspends it upon marriage), by saying to any 
strange woman, ‘‘if I marry you, you are 
divorced,” or by declaring “any woman 
whom I muy marry is divorced,” in this case 
divorce takes place on the event of such mar- 
riuge.—-Shafei maintains that divorce does 
aot take place, the prophet having said that 
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The argument of our doctors is that the 
annexing of divorce to marriage 1s a Yameen, 
or suspension, as appears from its containing 
a condition and a consequence, and present 
authority is not requisite to its propricty, 
because the divorce does not take place until 


‘the occurrence of the condition, at which 


time the authority necessarily takes place ; 
and the end which ft answers, before the 
occurrence of the condition, is, that it re- 
strains the vower from marrying that woman, 
as his meaning in the expression is, ‘I will 
not marry you, or, if I de, you are divoreed.”’ 
With respect to the saying of the prophet 
cited dy Shatei, it goes to the prohibition of 
immediate divorce only, and not of that 
which is suspended upon the oecurrence of a 


_ future possible event. 


Or upon the occurrence of any other cir- 
cumstance on which tt may be conditionally 
suspended.— Ire a man annex divoree to a 
condition specified, by saying to his wife, “if 
you enter this house you are undyr divoree,” 
the divorce takes place upon the occurrence 
of the condition, ‘This 1s universally ad- 
mitted by the learned, beeause of the exis- 
tence of the matrimonial authority, at the 
time of the husband’s deelaration ; and it 1s 
evident that this declaration remains in force 
until the condition be accomplished. 

Provided tt be pronounced during an actual, 
or with reference lo an erentual, possession 
of authority.— Bur the annexing of divorce 
to marriage is not lawful, unless the voewer 
be cither authorized at the time, or annex 
divorcee to a future possession of authority ; 
as if 1s indispensably requisite that the 

enalty be a thing of probabl) occurrence, 


in order that the apprehension of it may | 


operate upon the fears of the vower, and that 
thus the property of Yameen Ss restraint 
from the apprehension of penalty), do really 
exist at tit. of declaring the condition, 
in virtue cither of present authority, or of a 
reference to a future authority. 

Onsiction.-—What is now said appears to 
contradict thé doctrine advanced in the prc- 
ecding case, of @ man annexing divorce to 
marriage, by sayingto a strange woman, ‘if 
Tmarry you, you are divorced,” for in that 
case he 1s neither In present authority, nor 
docs he annex divorce to the future pousses- 
sion of it. 

.—Although he dees not. annex the 
divorce to an existing right, yet he annexes 
it to the cause of a right which may exist, 
(namely, marriage *), and annexation to the 
cause 1s the same as tu the right itself, be- 
cause in the former the Jatter is involved.—- 
But if a man say to a strange woman, ‘if 
you enter such an house you are divorced,” 
and he afterwards marry her, and she then 
enter the said house, divoree does not take 
place, because in this case he is neither in- 
vested with any present right, nex does he 


_ Marriage being the cause of the right to 
divorce. 
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'. thefe is no divorce antecedent to marriage.— annex the divorce either to a future right or 


to the cause thereof. 
Five conditional particles of various effect. 


—THE conditional particles are as follows,. 
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viz.: ‘‘if,”’ “when,” ‘‘ whenever,” ‘‘ when- 
soever,” and ‘‘as often as.’’—Of these the 
particle ‘‘if” is solely conditional; in the 
use of the others condition is implied.—And 
under the four first of these expressions, 
upon the condition being fulfilled, the Ya- 
meen, or vow, is completed, and no longer 
exists; that is to say, 1f the condition should 
again oecur, the penalty is not incurred a 
second time, because the words above men- 
tioned do not involve all future acts of the 
kind expressed in the condition, nor do the 
demand a repetition of the penalty; an 
henee, where the act which constitutes the 
condition is once found to oecur, the condition 
is fulfilled, and no longer remains; and the 
vow does not continue in force without the 
condition; but from this rule must be ex- 
cepted the expression ‘as often as,’’ which 
applics universally, and such being the case, 
it Is requisite that the penalty be repeatedly 
incurred ;—in every case, therefore, where 
divoree is the penalty derived from the use 
of ‘fas often as,” it repeatedly takes place 
upon the reeurrence of the condition. 

1) a man say to his wife, “you are divoreed 
as often as you enter the house,” and she 
enter it three times, and then marry another 
man, and afterwards again marry her first 
husbarid, and the condition should then 
oceur, divorce dves not take place, as no 
penalty remains on account of its having 
been completely incurred in the three 
divorees which followed the repetition of 
this act in the first marriage; and as the 
continuance of a Yameen, or conditional 
vow, depends upon the continuance of the 
condition and the penalty, when these no 
longer remain the vow discontinues also. 

Ir the words ‘‘as often as’’ be introduced 
in reference to marriage, by a man saying, 
‘fas often as I marry any woman she is 
divoreed,’” divorce takes place upon every 
instance of his marrying afterwards, though 
he should marry the woman a second time, 
after her having been in the interim married 
to another, because here the penalty is re- 
ferred to the power he possesses of divorce, 
which is a consequence of marriage; and as 
this power is not restricted to any particular 
instance, but invariably accompanies every 
marriage, it follows that the penalty must 
take place upon every oecurrence of the con- 
dition. 

A conditional row of divorce 7s not an- 
nulied by the extinction of property.—A 
CONDITIONAL vow of divorce is not annulled 


| by the extinetion of the right; that is, if a 


an say to hr wife, ‘you are divorced, 
when you enter this house,” and he after- 
wards vive her one or two divorces, and her 
Edit be completed, the force of the vow still 
continues under the extinctiyn of right oc- 
casioned by such divorce; beeause the con- 
dition specified, namely » her entrance into 
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the house, has not yet been accomplished, 
and therefore still continues to exist; and 
the penalty remains, because of the continu- 
ance of its subject; wherefore the vow also 
continues: thus, if the condition take place 
during the existence of right, the vow Is ac- 
complished, and divorce takes place, because 
of the oceurrence of the condition, and_ be- 
cause the subject is liable to the penalty ; 
and if it oceur under the extinction of right, 
us above, the vow is donc away, on account 
of the condition having occurred: but no 
divorce takes place, because in this case the 
woman is nut a subject of divorce ; for a sub- 
ject of divoree is « woman who is a property 
according to the right of marriage. 

Case of a dispute between the parties con- 
cerning the oecurrence of the condition.—Ir 
a husband and wife differ concerning the 
condition, the former asserting that it had not 
yet oceurred, and the latter that it had, the 
declaration of the husband is to be credited, 
unless the woman produce proof in support 
of her allegation, because the husband is as 
the defendant, denying the existence ef di- 
voree, and the consequent extinction of his 
right; whereas the wite is as the plaintiff, 
affirming it. This relatcs to a vase where 
the condition 1s of such a nature that its oc- 
currence may be ascertained by other means 
than by the testimony of the wite herscl! ; 
but if it be of such nature that no evidence 
but her own is competent to the ascertaining 
of the condition, ie declaration is to be 
ercdited in preference to that of her husband. 
This, however, holds with respeet to herself 
only, and not with respect to any other 
woman ; fori! aman say to lis wile, ‘S upon 
the coming on of your courses you are 
divoreed, and also such an once my Zother 
wife,” and the woman afterwards declare her 
menstruation to have commenced, divoree 
takes place upon her only, and not upon the 
other wife. This proeceds upona favourable 
construction. Analogy would suggest that 
divorcee docs not take place upon her either, 
beeuuse she is In this case in the charaeter 
of plaintiff, afirming the occurrence of the 
condition, and the consequent diy orce, and 
the husband is as the defendant, denying ; 
and the declaration of a plaintiffis not to be 
eredited but upon proof; but the reason for 
the more favourable construction of the law 
in this mstance, is that the woman is in- 
quisitor with respect to herself, as the oc- 
currence of her courses cannot be known but 
through her; and hence her declaration is 
credited on this occasion as well as in cases 
of Kdit, or of carnal conjunction ; that is to 
say,ifa woman, having been divoreed, should 
declare that “her Edit having passed, she 
had then been married to a man, who hay- 
ing duly consummated, hat then divorced 
her, and that her Edit from that husband 
chad also elapsed,” this her declaration is 
eredited, so as to render her lawful in mar- 
riage to her fist husband ; and in the same 
manner the declaration of the wife is credited 
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but it is not so with respect to the other wife, 
because this one is only in the character of a 
witness with respect to the other, and the 
declaration of a single witness is not to be 
credited, especially where she is liable to 
suspicion, which must be the case in the 
present instance, on account of the enmity 
subsisting between her and the other, from 
the latter being her Zirra, or fellow-wite; 
whence her declaration respecting such an 
one is not credited. 

In the same manner, if a man say to his 
wifc, ‘‘if you be desirous that Gop should 
torment you with hell fire, you are divorced, 
and this my slave is free,’’ and she reply, ‘‘ I 
am desirous of such torment,” or if he should 
say, “if you love me you are under divoree, 
and this my other wife along with you,” and 
she reply, “‘ love you,” in both cases divorce 
tukes place upon the woman who is addressed 
in these terms; but the slave is not eman- 
eipated in the former instance, nor is the 
fellow-wife repudiated in the latter, for the 
reasons mentioned in the preceding case, 

OnsEcTion.—It would appear that divoree 
ought not to take place in the former of these 
instances, as the falsehood of the woman’s 
reply is evident, since no one canbe supposed 
desirous of hell fire. 

Rerry. -The falschood is not certain, as 
it is possible that her hatred of her husband 
may be sufliciently violent to induce her to 
wish for a release from him at the expense 
even of infernal torments. But notwith- 
standing that the penalty (to wit, divorce) 
be annexed to her reply, with respect to this 
woman, although she speak falsely; yet 
with respect to the other person who is 
named, fe SiGe or manumission are not so 
annexed, and consequently that person is 
unaffected by it. 

Rule in case of divorce suspended upon the 
courses,—Le ahusband suspend divorce upon 
the coming of his wife’sy-“.usds, saying, 
“upon the coming of your courses you are 
divorced,” and she afterwards perceive the 
signs of the menstrual discharge, the divorce 

’ ¢ 
docs not take place until the discharge shall 
have continucd for three days, as that which 
terminates within a less time is not a regular 
discharge; but where the discharge has con- 
tinued for three days, divorce 1s decreed 
from the period of its commencement. 

Bur if a man say to his wife, ‘you are 
divorced upon one term of your courses,’ 
she is not repudiated until she become clean 
from hcr next succeeding courses, and her 
Tohr, or term of purity, arrive ; because 
by one term of the courses is to be under- 
stood a complete menstruation, and men- 
struation is not completed until the return 
of the term of purity. 

Ann if he say to her, “you are divorced 
when you fast a day,” she becomes divorced 
on the sunset of the first day on which she 
fasts: bupif he only say, ‘* you are divorced 
when you fast,” her divorce takes place from 
the fiyst time that she begins a fast. The 


with respect to hersvlf in the presentinstance }4 proois are drawn on this vccasion from the 
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term of those expressions in the original 
idiom. ; ; 

Ir aman say tohis pregnant wife, ‘if you 
brirnfg forth a male child you are divorced 
once, and if a female, twice,’ and she should 
happen to produce twins, ason and a daughter, 
and it be unknown which of them was first 
born, the Kazee is here to decrce a single 
divorce; but caution dictates that it be 
regarded as two diyorees.—In this case the 
woman’s Talit, or term of probation, is 
accomplished by her delivery; for if she 
brought forth the son first, a single divorce 
would take place, and her Edit would be ac- 
complished by the birth of the daughter, 
aftey which no other divorcee could take place 
on account of the birth of the latter, as the 
accomplishment of the mother’s Edit includes 
a complete dissolution of her marriage, under 
which divoree cannot take place ; and, on 
the other hand, if she brought forth the 
daughter first, two divorces take place, and 
her Edit is accomplished by the birth of the 
son, after which no other divorce could take 

lace, for the same reason; h@nee, in the 

fast instanee, one divorce only would take 
place, and in the second two divorces ; but 
in the present case the second divoree 1s 
not deereed, on account of the doubt ‘in 
which the matter is involved; yet (as was 
already observed) caution dictates that 
this be considered as amounting to two 
divorces, 

Cases of divorce suspended upon acts 
which admit of frequent repetition.—* Tp 
aman say to his wife, ‘Sif you converse with 
Zeyd and Amroo, you are under three di- 
vorees,” and he afterwards give her a single 
divorce, and she become separated by the 
accomplishment of her Edit, and she then 
converse with Zeyd, and afterwards again 
marry her former husband, and then converse 
again with Amroo, she falls under two di- 
vorces tomec!-or with the first.—I[n all three 
divorces, Ziffer maintains that on this oc- 
casion no divorce whatever takes placo.— 
This case may be considered in four different 
views :-—F rast, where both the conditions 
appear, to wit, converse with both Zeyd and 
Amroo within marriage, in which case di- 
vorce would follow evidently ;—Srconpiy, 
where both conditions appear without mar- 
riage, in which case divorce does not take 

lace, the reason of which is also evident ;— 
“HIRDLY, where the first condition exists 





* Inthis andthe succeeding passagesamat- 
ter must be adverted to which it is necessary 
to understand, in order that their sense may 
be fully comprehended. When a man pro- 
nounces two or three conditional divorces, 
these remain so far in force that they recur 
upon the recurrence of the condition, even 
after an intervening marriage; but any di- 
vorce by which that marriage may have been 
dissolved is then counted in with that which 
thus recurs upon the recurrence of the con- 
dition. e 
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within marriage and the second without,* 
in which case likewise divorce does not take 
place, asthat penalty cannot follow without the 
existence of the marriage ;—and, FourTHLy, 
where the first condition exists without the 
marriage, and the second within it +;—and 
this is the case concerning which Ziffer differs 
from our doctors.—The argument of Ziffer is, 
that as the existence of marriage is condi- 
tional to the divorce taking place at the time 
of the occurrence of the last condition, so it 
is in the same manner conditional at the time 
of the oceurrence of the first condition, be- 
cause they are both (with respect to the rule 
of divurce) as one aes since that divorce 
cannot possibly take place without the con- 
currence of both of them. To this our doctors 
reply that the case now under consideration 
is a vow, which, being an act affecting the 
maker of it, rests upon his competency ; now 
the existence of marriage, at the period of 
suspension (that is, of making the vow), is 
made conditional, in order that the penalty 
may to a certainty ensue at the peaicd of the 
condjtions specified taking place: and, in the 
prescnt case, marriage actually existing at 
the period of suspension, the vow holds good : 
and the existence of marriage is also rendered 
conditional at the time of the condition being 
completely fulfilled, in order that the penalty 
may take place within marriage ; Boones 
this penalty is divorce, which cannot take 
place but within marriage: but, in the pre- 
sent case, the time of the occurrence of the 
first condition is neither a period within 
which the vow has any force, nor in which 
the penalty can take placc; wherefore that 
interval is considered merely as the time 
of the continuance of the vow, to which 
the existence of marriage is not abso- 
lutely necessary, as it depends upon the 
vower, a vow being an act peculiarly 
affecting the maker of it, as was already 
remarked. 

@use of aman first procuring a conditional 
divorce, and then repudiating his wife by two 
express dirorces.—tIf{ aman say to his wife, 
‘‘ if you enter this house you are under three 
divorces,” ard he afterwards repudiate her 
by two express divorces, and her Edit be 
fulfilled, and she be afterwards married to 
another man, and he have carnal connexion 
with her, and divoree her, and she be then 


* That is to say, where the first occurs 
within the first marriage and the second in- 
termediately between the dissolution of that 
and the commencement of the second mar- 
riage. 

+ That is to say, where the first occurs 
intermediatelyebetween tho dissolution of the 
first marriage, and the commencement of the 
second, and the second within the second 
marriage. : 

{ This and the following gre termed cases 
of obliteration. They are more fully treated 
of under the article Ailg, 
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married to her first husband, and after 
that enter the said house, three divorces 
take place upon her, according to the two 
Elders.*—Mohammed says that no more can 
take effect upon her than the one divorce 
remaining after the two which she had 
already received, as above; and such also 
is the opinion of Ziffer. The foundation of 
this difference, in point of doctrine, is that the 
two divorces are held, by the Hiders, to have 
been entircly annihilated by the circum- 
stances of the intervening marriage, and 
hence the first husband still continues em- 
powered with respect to the three divorces 
[conditionally acilined as above] upon the 
woman returning to him; contrary to Mo- 
hammed and Ziffer, who hold that they are 
not annihilated, and therefore that in such 
event he continues empowered only with 
respect to the remainder of the three (as 
shall be hereafter explained). ‘The cftect of 
this difference of opinion appears in a case 
where a husband, having suspended one 
divorce upon the circumstance of his wife’s 
entering a certain house, afterwards repu- 
diates her by two divorecs, and the woman, 
after having married another man, returns 
to her first husband, and then enters the 
house, in which case she falls under the rigor- 
ous prohibition, according to Mohainmed, the 
two former divorcees not having been annihi- 
:tted by the intermediate marriage; but, in 
the opinion of the two Elders, she does not 
fall under the rigorous prohibition, as they 
conceive the two former divorcees to have 
been annihilated. 

Or by three express dirorces.—ly a man 
say to his wife, “you are under three divorces 
if you enter this house,” and he afterwards 
repudiate her by three express divorcees, and 
she marry another man upon the expiration 
of her Iidit, and, after being divoreed by him, 
be again married to her former husband, 
and then enter the said house, no effect what- 
ever ensues. —Zifler says that three divorm es 
take place, because three divorees are sus- 
pended generally upon the condition, whether 
in virtue of the right from the present exist- 
ing marriage, or of that which recurs atter 
the intervening marriage with another; and 
the expression 1s general, and not restrictive: 
hence, therefore, the occurrence of the three 
suspended divorces may still be conceived 
possible after the three divorces before given ; 
for which reason the vow also continues in 
force, as the permanence of that is implied 
in the possibility of such occurrence. The 
argument of our doctors is that the penalty 
does not consist of three divorces generally, 
but of the three suspended divorces, with 
respect to which the aba is authorized, 
In virtue of the present existence of marriaze, 
because he has imposed the -ow upon him - 
self for the purpose of determent, and it 1s 
only the three divorces therein mentioned 
which can operate in that way, not those 


Hancefa and Aboo Yoosaf. 
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| with respect to which he may be authorized 
by a subsequent marriage, an event the oc- 
currence of which is not probable, the chances 
being so much against it; and the penalty 
consisting of those three particular divorces 
being done away by the threc divorees (in 
consequence of which the subject of divorce 
no longer remains), the vow is also done 
away: but it would be otherwise if, after a 
vow expressed as above, the husband were 
to repudiate his wife by a single*irreversible 
divorce, for there the vow remains in force, 
because of the permanence of its subject.* 
Case of divorce suspended upon carnal 
connection with the wife.—IF a man say to 
his wife, “‘ when I have carnal connexion 
with you, you are under three divorces,” und 
he afterwards have carnal knowledge of 
her, divorcee takes place upon the instant of 
such carnal connexion taking place’; and 
here, althongh he should not immediately 
ecase such connexion, yet he does not be- 
come liable for cither a tinet or a proper 
dower; but the finc or dower becomes obliga- 
tory upon him if, after the shortest cessation, 
he should again have carnal connexion with 
her. This is analogous to a vow made with 
respect to a female slave; for if a master say 
to his female slave, “‘ when I have carnal 
connexion with you, you are free,” and he 
afterwards have carnal knowledge of her, 
she is emancipated on the instant of such 
connexion; yet she has no claim to a fine, 
although he should not immediately cease ; 
but if, after a cessation, he again renew the 
connexion, she has then a claim to a fine. 
This is the doctrine of the Zahir Rawayet.— 
It. isreeorded from Aboo Yoosaf that a fine 
is due where he delays, although he should 
not entirely retreat and again renew the 
connexion, because this amounts to carnal 
conjunction after divorce or emancipation, on, 
account of lis continuing the aet; but 
punishment is not due, sinegr... ‘whole 18 
only one act, in which, as the commencement 
affords no cause for punishnent, so neither 
is punishment incurred by the accomplish- 
meut of it; but yet the tine is‘ incumbent, 
as the commission of the carnal act upon a 
prohibited subject cannot be tree from both 
punishment and tinc. The grounds on which 
the Zahir Kawayet. determines in this case, 
is that by Jama [the carnal act] is under- 
stood the commencement of the act; and 
continuation is not commencement; where- 
fore carnal connexion de nove is not im- 
plied; contrary to a case of ecssation and 
renewal, because in that case the connexion 
takes place after divorce; but yet, even in 
this instance, punishment is not incurred, 
on account of the doubt occasioned by the 
unity of place and of passion; but such 


* The subject still remains, because, after 
a single djvoree, a wife continucs a legal 
subject of ee other divorces, until the ex- 
piration of her Edit. 

_ + Mebning the Akir, or fine of trespass. 
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béing the case, the fine is incumbent, as the 
commission of the carnal act upon a pro- 
hibited subject cannot be free both from 
punishment and fine. 

IF, moreover, in the case now recited, the 
husbind had suspended a reversible decree 
upon his commission of the carnal act, the 
divorce is virtually reversed by his delay, 
agreeably to Aboo Yoosat; but if he ccase 
and again renew, it is then reversed, accord- 
ing to all th® doctors. 

Section, 
Of Istisna; that es, Reservation or Exception, 

Divorce, with a reservation of the aill of 
Gow does not take pluce.—Ir a man say to 
his wife, “you are divorced (adding) if it 
please God,” without any stop between, di- 
voree does not take place, because the pro- 
phet has said, ‘where @ man makes a vow 
of divorce or manumission, saying, IF 1T 
PLEASE Gop, he cannot be torsworn 3’ and 
also, beeause the husband has here iutro- 
duced the words, ‘fif it please Gon,” in the 
form of a condition, and henec the divorce 1s 
suspended upon the will of Gop, and does not. 
take place until the occurrence of the condi- 
tion: but the will of Gop not being known, 
nothing can be deerced which is suspended 
upon it.--And here, as the suspension de- 
stroys the cilect of the preceding words, It 1s 
a condition that the same follow them con- 
nectedly, and without pause, as in other 
siinilar cases: and the words, “Cif it please 
Gop,” arc here said to be introdueed in the 
form of a condition, because they are not 
actually conditional, as by a condition is un- 
derstood a thing not at present existing, bat 
the future occurrence of which is conceciv- 
able; wherefore a thing now existing cannot 
be termed a condition ; nor a thing the exis- 


fence of which is impossible; and the will of 


(gop is of one or other of these deseriptions. 

CnlesS™ar 72 pronounced with a pause 
between the direrce and the reservation.— 
Wut is here said proceeds upon a supposi- 
tion that the words, ‘if it please Gop,” fol- 
low the pecbeding words immediately, and 
without separation, by a pause; but if the 
man should first say, “you are divorced,” 
and remain a moment or two silent, and then 
say, “if it please Gon,” the virtue of the 
former words is established, because in that 
ease the additional words come in as a 
retraction trom the tirst words which is not 
held legal. 

Ir a man say to his wife, “you are di- 
voreed, if it please Gop,” and she die before 
the utterance of the latter words, divorce 
does not take place, becavse on aecount of 
the reservation, “if it please Gop,” the 
words preecding do not stand or operate as a 
desire expressed. 

Onssection.—As death prevents divorce, 
that is to say, as it is on account of death 
that divorcee cannot take place, it fgllows that 
the same circumstance in the present case 
precludes the words, ‘‘ if it please Gop,” and 
thercby prevents them from operating to 
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annul the first words in their effect, and thus 
it would appear that on account of the 
woman’s dying as above, the divorce should 
take place upon her, she not having expired 
until after the words, ‘‘ you are divorced,” 
and before the utterance of the reservation, 
‘‘it it please Gon.” 
her.y. —Death operates to the prevention 
of divorce on account of its cutting off the 
subject of it; but it does not prevent the 
effect of the reservation in the present case, 
as the validity of reservation depends upon 
that of the declaration, which rests upon the 
husband, who is still hiving : but it would be 
otherwise if he should die before having 
uttered the reservation, a8 in that case it 1s 
not added to the preceeding words. 

Divorce pronounced with an exception in 
point of number, takes place deciding — 
lr aman say to his wife, ‘you arc under three 
divorecs all but one,” two divorces take place ; 
and if he say, ‘‘all but two,’ one divorce 
takes place; tor it is a rule that this figure 
of speech termed Istisna, is expressive of a 
rememder from the whole of a given number 
from which an exception is made; and this 
is approved, because there is no difference 
whatever between a man’s saying (for ex- 
ample), “Lowe such an one nine Dirms,” or, 
“TL owe such an one ten Dirms all but one;”’ 
wherefore this mode of speaking by the ex- 
ception of a part from the whole 1s approved, 
because it amounts to a mention, simply, of 
what remains after the exception is made, as 
im the present instance. 

Bur the exception of the whole from the 
whole is disapproved, sinee, after cxccption 
of the whole, nothing whatever remains, the 
mention of which might be established ; and 
henee, if a man say to his wife, ‘you are 
under three divorecs all but three, the three 
divorees take place upon her, because the 
exception of a whole trom a whole is nuga- 
tory, and thercfore not admitted to have any 
ottect. 

An» here, as in the preceding cases, the 
exception is of no effect, unless it be in- 
mediately connected with what goes before, 
namcly, the sentence of divorce. 


CHAPTER V. 
OF THE DIVORCE OF THE SICK.* 


A wife dworced by a dying husband in- 
herits of he die before the expiration of her 
4dsdit.—\¥ a man, lying on his death-bed, re- 


* By the Mussulman law, a woman, on the 
death of her husband, is entitled to an in- 
hgritance fromehis estate ; but it is possible 
that the husband may sometimes be induced, 
from personal dishke, or other motive, where 
he finds himself dying, to repudiate his wite® 
in order to exclude her from ger right of in- 
heritunce, in the event of his death; an in- 
justice which the ruleg and cautions laid 
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pudiate his wife either by one irreversible 
divorce, or by three divorces, and die before 


the expiration of her Edit, she is still en-| versible divorce, and he accordingly 


titled to her inheritance from his estate : but 
if he should not die until after the accom- 
plishment of her Edit, she has no claim. 
Shafei maintains that she is not an inheri- 
tress in either case, as the matrimonial con- 
nexion, which was the cause of her inheri- 
tance, is dissolved by the divorce; whence it 
is that if this man were to repudiate his wife 
by an irreversible divorce, and she were to die 
within her Edit, before the decease of her 
husband, the husband does not inherit of her, 
the matrimonial connexion which was the 
cause of that relationship which entitled ‘to 
inheritance no longer remaining. To this 
our doctors reply that the matrimonial con- 
nexion at a time of a mortal illness is a cause 
of inheritance with respect to the wife: but 
where the husband is desirous of defeating 
this right by giving an irreversible divorce, 
his intention is resisted, by postponing the 
effect of his sentence of divorce to the expi- 
ration of his wife’s Edit, in order to shield 
her from injury; and such procrastination is 
possible, as a marriage is accounted still to 
subsist during the Edit, with respect to vari- 
ous of its effects, such as the obligations of 
alimony, residence, and so forth: and hence 
it may lawfully be accounted to continue in 
force with respect to the woman’s inheritance: 
but, as soon as the Edit is accomplished, a 
further procrastination is impossible, becausn 
the marriage does not then continue in any 
shape whatever. The casc, however, 1s very 
different where the wife happens to dic be- 
fore her husband (as mentioned by Shafei), 
for in this instance the connubial connexion 
is not. a cause of inheritance in the husband 
(in virtue of his right as connected with her 
roperty), because she was not sick but in 
hea th at the time of his pronouncing divorce 
and the connexion is dissolved with respect 
to his right, especially where he himeelf 
manifests his desire that it should be so, by 
pronouncing upon her an irreversible di- 
voree ; since as the connexion would be dis- 
solved though he were not desirous of the 
annulment. of his right, it follows that it is 
so where he is desirous, a fortior1. The 
mode in which the connexion may be dis- 
solved without the consent of the husband is 
by the wife, upon her death-bed, admitting 
the son of her husband to carnal connexion 
and dying within her Edit, in which case the 
husband would not inherit of her, the matri- 
monial connexion with respect to him becom- 
ing null, notwithstanding he does not consent 
to such annulment. 
Unless she be divorced at her own request, 
or by her own option, or for a compensa- 
« 
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cdown in this chapter are intended to coun- 
teract and guard against; some of them are 
also designed to counteract any frandulent 
collusion between the wife eel her dying 
husband, to the pre‘udice of his heirs. 
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tion.—IF a woman require her husband, 
who is sick, to repudiate her by an irre- 
ro- 
nounce the same upon her,—or, if he desire 
her to choose, and she choose herself,—or, if 
she procure divorce of him in the manner of 
Khoola, that is, for a compensation, and he 
afterwards die before the expiration of her 
Kdit,—she does not inherit of him, because 
the only reason for postponing the effect of 
the divorce is a regard for her vight, to the 
destruction of which she in this case con- 
sents. Butif she require him to repudiate 
her by a reversible divorce, and he_pro- 
nounce three divorces upon her, she inherits, 
because a reversible divorce does not,dis- 
solve the marriage; and hence her reauisi- 
tion of such a divorce does not imply her 
consent to the destruction of her right. 

In case of any possible collusion between 
the parties, by the husband, after a declared 
divorce, acknowledging himself indebted to 
her, or bequeathing her a legacy, she receives 
whatever may be of least value, inheritance, 
debt, or legacy.—Ir a man, upon his dcath- 
bed, declare that he had repudiated his wife 
by three divorces, at such a time, during 
health, that her Edit had passed, and she 
confirm this, and he afterwards make an ac- 
knowlcdgment of his being indebted to her 
in a certain sum, or bequeath her a legacy, 
she will, in the event of his decease, be en- 
titled to that sum of the three which is the 
least, the legacy, the debt, or her proper in- 
heritanee ; that is to say, if her inheritance 
be of smaller amount than the debt or the 
legacy, it goes to her, and so of the others. 
This is the doctrine of Hancefa. The two 
disciples say that the acknowledgment or be- 

ucst are either of them legal, and therefore 
that. the woman is entitled either to the 
whole of the acknowledged debt, or to the 
entire leeacy (provided that does not exceed 
the third, or devisable prake. uot of his 
property) as the case may be. Andif the 
husband, in conformity with the requisition 
of his wife, pronounce three divorces upon 
her on his death-bed, and afterwirds acknow- 
ledge himself indebted to her in a certain 
sum, or bequcath her a legacy, she is in this 
case entitled to whatever is of least value, 
the debt, the legacy, or the inheritance, ac- 
cording to all, except Ziffer, who says that 
she is entitled to the whole bequest (not 
exceeding the third of his property), or to 
the whole of the debt acknowledged, because 
her right to inheritance being annulled by 
her requisition of divorcee, the obstruction 
to the legality of the acknowlegment or 
bequest (namely, the matrimonial con- 
nexion), is removed. ‘The argument of the 
disciples, with respect to the former case, is 
that when the hushand and wife agree re- 
specting his having divorced her, and her 





7 
* This, which is termed Sils Mal, is fully 


explained in the Book of Wills, Vol. LV. 
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Edit having passed, she from that period be- 
comes a stranger to him, and he no longer 
renfains liable to suspicion (that is to say, 
in the persent case, suspicion of his prefer- 
ring her before his other heirs, and giving 
her more than her right, which is inheri- 
tance), whence it is that his evidence to her 
advantage is credited; and it is also lawful 
for him to pay her his Zakat, or to marry 
her sister, er for her to marry another man : 
contrary to the second case, as there the Edit 
still remains unaccomplished, and the con- 
tinuance of that affords ground for such 
suspicion : now the subject of suspicion is a 
cirgumstance as yet concealed and unknown. 
wherefore the ground for suspicion is re- 
garded, and not the actual fact suspeeted or 
apprchengled ; and as the continuance of the 
Edit affords ground of suspicion, the effect 
of suspicion is established, namely, the in- 
validity ofacknowledgment, or bequest ; and 
hence also is established the incredibility of 
the evidence of husband or wife respecting 
each other: as well as the inétedibility of 
evidence, in respect to relations either by 
blood or by marriage: since marriage and 
affinity are grounds of suspicion. ‘The argu- 
ment of Hancefa is that suspicion cxists in 
cither instance; in the sceond, because a 
woman may choose divorce, in order to open 
to her the door of acknowledgment, or be- 
quest, so that she may receive more than her 
proper inheritance ; and in the first, because 
it may happen that the husband and wife 
may form a collusion, and agree to hold 
forth their separation and the completion of 
her Edit, in order that he may be enabled 
to favour her, by giving her more than her 
just inheritance; and the suspicion is con- 
tirmed where the subsequent acknowlede- 
ment or bequest appears to be of more value 
‘than the inheritance, on which account it is 
that sume eveess is rejected, and the rule 
dictates that she shall reecive the smallest of 
the three, the debt, the bequest, or the in- 
heritance.—It is here to be observed that 
‘no susplcio& exists respecting the proper 
amount of the woman’s inheritance, that 
being adjusted in proportion to the whole 
property inherited, according to established 
rules.—Neither are Zakat or evidence sub- 
jects of suspicion, asa husband and wife are 
never known to form a collusion for the 
purpose of enabling him to give her the 
Zakat upon his property, to be bear evidence 
in any matter affecting her. 

Divorce pronounced in a situation o 
danger cuts off the wife from her inheri- 
tance, unless the danger be imminent or 
certain.—I¥ a husband being in a besieged 
town, or in an ariny, repudiate his wife by 
three divorces, she does not iuherit of him 
in the event of his death, although that 
should happen within her dit :-—but if a 
man engaged in tight, or a criminal carrying 
to execution, were in such situaffon to pro- 
nounce three divorces upon his wife, she 
inherits where he dies in that was’, or is 
slain; for itis a rule that the wife of a Faar 
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(or Evader*), inherits of him, upon a favour- 
able construction of the law; and his eva. 
sion cannot be established but where her 
right is inseparably connected with his pro- 
perty, age) is not the case, unless he be [at 
the time of pronouncing divorce] sick of a 
dangerous illness (appearing from his being 
contined to his bed, and other symptoms), or 
in such other situation as affords room to 
apprehend his death: but it is not estab- 
lished where he pronounces divorce in a 
situation in which his safety is more probable 
that his destruction :—thus, a man who is in 
a fort or town besieged, or one who resides 
in an army, cannot be said to bein any immi- 
nent danger, the former of these situations 
being designed for security against the 
enemy, and the latter to repel his attacks; 
—whereas one engaged in fight, or carrying 
to execution, is in circumstances of immi- 
nent danger; and consequently the evasion 
is established in the latter circumstance, but 
not in the former.— There are various cases 
recdrded corresponding with these at present 
recited, and which proceed upon the same 
rules.—It is to be observed, however, that 
what is here said, viz. ‘‘ where he dies that 
way, or is ‘slain,’ shows that there is no 
essential difference between the two cases, 
where he dies in the way mentioned, or in 
any other way, the same asa husband con- 
fined to a sick bed, who happens to be 
slain. 

A conditional divorce pronounced tn sick- 
ness, does not cut off the wife from her tn- 
heritance, untess the condition be her own act. 
—Ir a man, being in health, say to lis wife, 
“when the first of sueh a month arrives” 
—(or)—"* when you enter this house ’’— (or) — 
“when such an one repeats evening prayers’ 
—(or)—" when such an one enters this 
house,” —‘‘ you are under divorce,” and the 
thing mentioned take place at a time when 
heis sick, she does not inherit of him :— 
but if he were to make such a condition 
upon his death-bed, she inherits in all these 
cuses exccpt one, namely, ‘‘ when you enter 
this house.’—It is to be observed that the 
suspensions now treated of are of four dif- 
ferent kinds ;—First, where divorce is sus- 
pended upon the arrival of a specified time ; 
—SECONDLY, where it is suspended upon the 
act of a stranger ;—TnirpDLy, where it is 
suspended upon the act of the husband him- 
self; —and FourriHty, where it is suspended 
upon the act of the woman; and each of 
these aguin are of two descriptions; one, 
where the suspension is declared in health, 
and the condition occurs in sickness; the 
other, where both take place in sickness. 
In the two first instances, namely where the 


pasa 





* Meaning one who endeavours unjustly to 
defraud his wife of her right, or by some 
means to deprive her of gaa is (accom- 
modating the explanation t& the term used 
in the text), one who flies from or evades 
rendering his wife her rfght. 
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husband suspends the divorce upon the 
arrival of a specified time, by saying, “ when 
the first of such a month arrives you arc 
under divorce,” or where he suspends it 
upon the act of astranger, by saying, “* when 
such an one enters the house,” (or) “ when 
such an one repeats evening prayers,” if the 
suspension and the condition both occur mn 
sickness, the woman is entitled to inherit of 
her husband, because his intention here ap- 

ears to be cvasion, trom the circumstance of 
lis suspending divorce at a time when the 
wite’s right is inseparably connected with 
his property : but if the suspension take 
place in men tin and the condition in sickness, 
the woman docs not inherit of him.—Ziffer 
says that in this last case also she inherits, 
because whatever is suspended upon a con- 
dition takes place on the oecurrenee of that 
condition, and is then like the fulfilment of a 
promise ; and also, because in this case di- 
vorce occursduring sickness.—The argument, 
of our doetors is that the antecedent sus- 
pension induces divoree at the time of the 
occurrence of the condition consequentially, 
but not designedly, and injury is not ¢s- 
tablished but from design; the aet of the 
husband, thercfore, 1s not to be set aside by 
the annulment of its cffect, namely, non-in- 
heritanee.-- And, in the third instance (that 
is where the husband suspends the divorce 
upon his own act), he is considered as an 
Evader, and the woman inherits of hin, 
whether the suspension take place in health, 
and the condition in sickness, or both oecur 
in sickness; and also, whether the act be of 
an avoidable or an unavoidable nature ; the 
reason of which is, that the husband on thi: 
oceasion evidently designs to defeat hi: 
wile’s right, whether by the suspension, or 
by producing the condition during a mortal 
illness. 

Onsecrion.—It would seem that the hus- 
band is not an evadcr where the conditigh Is 
an act of an unavoidable nature. 

Repty.—In the case now under conside- 
ration, although the act of condition be un- 
avoidable by him, yet it is in his power to 
avoid the suspension of divoree upon that 
act, and hence his act is sct aside, in order 
that the woman mav not be injured. 

Provided that act be of an avoidable nature, 
—AND in the fourth instance (that 1s, where 
the husband suspends divorce wpon an act of 
the wite), if the suspension and condition 
both occur in sickness, and the act be of 
such a nature as may be avoided by the 
Woman (such as speaking to Zeyd, for in- 
stance), she does not inherit, as she in this 
case consents to a divorce; but if the act be 
of anature unavoidable by her (such as cat- 
ing and drinking, or prayet, or conversing 
with her poe) she is entitled to inherit 

of her husband, as she is compelled to the per- 
formance of such acts, since, if she were not 
to perform them, there is fear of her perish- 
ing cither in this world or the next; and 
consent cannot exist where she acts from 
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take place in health, and the condition in 
sickness, and the act be of a nature avoid- 
able by the woman, she does not inherit, for 
evident reasons. And where the act is of an 
unavoidable nature, the rule is the same, 
with Mohammed and Ziffer (that is, she does 
not inherit), because, on this oceasion, no 
act appears on the part of the husband, after 
the connexion of the wife’s right with his 
property.— With the two Eldersfon the con- 
trary, she docs inherit, hecause the husband 
in this case obliges her to the commission of 
that act, and for that reason the act becomes 
his own, she being only as his instrument ; 
as ina case of compulsion, a compellec heing 
one who is straitened between two things, in 
which predicament the wife here stands, 
since, if she perform the act of eondition, 
she sustains the injury of divorce, and if she 
refrain she is in danger of perishing cither 
here or hereatter. 

Where recovery intervenes between a sick- 
bed divorce and the death of the husband, the 
wife is cutoff from inheritance.—I a man 
pronounee upon his wile three divorces in 
sickness, and afterwards recover his health, 
but happen to die before the expiration of 
her Kit, she does not inherit.—-Ziticr says 
that she inherits, because the husband in 
this case appears to have intended evasion ; 
but to this our doctors reply that the sick- 
ness in which divorce was pronounced having 
been removed by the itermediate recovery 
of health, the last sickuess which follows, 
is the same as health, whence it appears that 
her right 1s not. connceeted with his property, 
and therefore the husband 1s not an evader 
in davereing her. 

-Ind so also where her apostacy intervenes, 
—ra sick person pronounce three divorces 
upon Ins wife, and she afterwards aposta- 
tize from the faith, and again return. to if, 
and the husband then dic bgt. .*ne expi- 
ration of her Edit, she docs not inherit of 
him. ; 

But not where her incest interrenes.— Ip, 
however, she were not. to apostatize, but 
should admit the son of her husband to ear- 
nal connexion, she inherits.—The difference 
between those two cases 1s, that by apostacy 
her capacity of inheritance is Neat red 3 
whercas, by admitting the son of her hic 
band to the commussion of the carnal act it 
is not so, for although this renders her pro- 
hibited to her husband, yet it docs not for- 
bid her competency of inheritance, since pro- 
hibition a inheritance may be united In 
the same person (as, for instanee, in a mother 
or a sister), wherefore she inherits in this 
ase: but it would be dittercnt if she were 
to adinit the son of her husband to carnal 
connexion during the existence of mar- 
riage, because separation is the consequence, 
whence it appears that she consents to the 
destruction of the matrimonial connexion, 
Which is the occasion of her inheritance, 
whereas, if she admit the son of her husband 
to cartal connexion after the latter having 


unavoidable necessity ; but if the suspension jQronounced three divorces upon her, pro- 
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hibition is not established by that act as it | 


had been already established by divorce. 

Bivorce occasioned by the slander of a 
dying husband does not cut off his wife from 
her inheritance.—l¥ a man, being in health, 
slander his wife, that is, aceuse her of 
adultery, and atterwards make asseveration 
respecting the same on his death-bed, she 
inherits of him.—Mohammed says that she 
does not inherit: but if the slander be also 
declared upon his death-bed, she inherits, 
according to all our ductors.—The reason of 
thisis that the slander amounts to the sus- 
yension of divorce upon a thing unavoidable 

y the woman, as it constrains her to oppo- 
siti8n,* that she may remove from herself 
the svandal of the imputation. 

And so also of «a lobe divorce occa- 
stoned by an Aila—le a man make an 
Aila,t or vow of abstinence, from lis wife, 
during health, and she become divorced, in 
consequence of it when he is upon his death- 
bed, she does not inherit of him; because 
Aila is a vow of abstinence trom carnal con- 
nexion with heg for the space of four months, 
which at the end of that period occasions 
divorce, and hence it) amounts to a suspen- 
sion of divorce upon the arrival of a specitied 
time, being the same as if he had said to her, 
“upon the lapse of four months, if J have 
not carnal connexion with you within that 
period, you are divorced ;”? which was al- 
ready explained. 

Where a death-bed divorce is reversible, the 
wife inherits in every case,—l¥ aman upon 
his death-bed repudiate his wife by a rever- 
sible divoree, she inherits of him in all the 
eases here recited, because the marriage is 
not finally dissolved, since it continucs law- 
ful for him to have carnal connexion with 
her; and such being the case, the principle 
upon which she inherits stands call ullim- 


‘peachud, . 





Norr.—In all these cases where it is said 
that the wife inherits, it means, “in case of 
the deceas@ of the husband, before the cx- 
piration of her Edit,” -the reason of which 
has been already mentioned, 


CHAPTER VI, 


OF RIJAAT, OR RETURNING TO A DIVORCED 


WILE, 


Definition of Rijaat.—Rus rat in its primi- 
tive sense means restitution, In law it sig- 
nities a husband returning to, or recciving 


* That is to say, forces her to require her 
husband to verity his accusation by a Laan, 
or solemn asseveration, before the magis- 
trate, which, if he docs so, occusigns divorce. 
—For a full explanation of this, see Chap. X. 
treating of Laan. 


t+ Sec Chap. VII. 
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back, his wife after divorce, and restoring 
her to her former situation, in which she was 
not liable to separation from the passing of 
her courses, or of the space of time cor- 
responding with their periods, and which 
she recovers by Rijaat; this is the defini- 
tion of it in the Jama Ramooz; from what 
occurs respecting itin the present work, it 
appears simply to mean the continuance of 
marriage, 

af man may return to a wife repudiated by 
one or two reversible divorces.—IF aman give 
his wite one or two divorces reversible, he 
may take her back any time before the ex- 
piration of her Kdit, whether she be desirous 
or not, Gop having said in the Koran, ‘ YE 
MAY RETAIN THEM WITIL HUMANITY,’ where 
no distinction is made with respect to the 
wile’s pleasure, or otherwise; and by the 
wotd retain is here understood Rijaat, or 
returning to, according to all the commen- 
tators. 

Provided he do so before the expiration of 
herdidit,—Tnk existence of the Mdit is a con- 
dition of KRijaat, because by Rijaat is under- 
stood a continuance of the marriage (whence 
the term retain is applied to it}, and the 
this cannot be established but during tho 
Kdit since after that is past the marriage no 
longer remains. 

Rijaat is of two kinds, express and implied. 
—RKisaar is of two species; the First is 
termed express, where the husband says, for 
example, ‘ 1 have returned to (or taken 
back) my wife, or addresses the same to her 
persunally | and the Srconp implied, where 

1e has carnal ‘connexion, or takes conjugal 
hberties with her, such as viewing those parts 
of her which are usually concealed, and so 
forth. This second description of Rijaat is 
according to our doctors. Shatei says that 
the Rijaat is not approved, or regular, but 
where it Is expressly pronounced by the hus- 
band (provided he be able to speak), because 
RYjaat stands as a marriage de novo, and 
(according to him) carnal connexion with the 
wile 38 in this case prohibited, on account of 
its legality having been annulicd by the 
divorce, which is a dissolver of marriage, for 
it would appear that the marriage is itself 
dissulved by a divorcee, although it be of the 
reversible kind, were it not that the law there 
Icaves to the husband an option of Rijaat, 
wliuch is the sole reason why he confines its 
effect to the prohibition of carnal connexion, 
and does not extend it to a dissolution of 
the mariage itself. The argument of our 
doctors is that that by Rijaat is understood a 
continuance of the marriage, as was before 
cxplained ; and this may be shown by an act, 
as well as by words, for acts somctimes 
evince continuance, as in the case of abolish- 
me the option®f a seller; that is to say, in the 
same manner as the abolition of the option of 
a seller (which is the continuance of property) 
is proved by an act, so algo in the present 
case; now acts peculiar to nmrriage are sigus 
of the continuance of it; and the carnal 
connexion, or other acts, as before stated, are 
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peculiar to marriage, especially in the case 
of free women, since, with respect to them, 
they cannot be lawful but through marriage, 
and, with respect to female slaves, they are 
sometimes lawful by right of marriage, and 
sometimes by right of possession: contrary 
to touching, or looking at the pudenda of a 
woman, without lust, because that is some- 
times lawful without marriage, as in the case 
of a physician or midwife; and the sight of 
other parts than the pudenda sometimes hap- 
pens to people who reside together; and if 
a wife resides with her husband during her 
Edit, if such an accident were to imply 
Rijaat, he might then give her another divorce 
to her injury, as it would protract her Edit. 

The evidence of witnesses to Rijaat laud- 
able, but not incumbent.—It is laudable that 
the husband have two witnesses to bear 
evidence to his Rijaat; yet if he have no 
witnesses the Rijaat is nevertheless legal. 
according to one opinion of Shafei.—Malik 
holds that it is not lawful without witnesses, 
Gop having so commanded, saying, in the 
Koran, ‘‘ RETAIN THEM WITH TIUMAWITY, 
OR DISMISS TIKEM WITH KINDNESS, AND 
TAKE THE EVIDENCE OF TWO WITNESSES OF 
YOUR OWN PEOPLE, AND SUCH AS ARF OF 
JUST REPUTE;”’ where, the imperative being 
of injunctive import, the taking of evidence 
appears to be incumbent. To this our doc- 
tors reply, that in all the texts which occur 
concerning Rijaat, it is mentioned generally, 
and not under any restriction of being wit- 
nessed; moreover, by Rijaat is to be under- 
stood (as was before stated) the continuance 
of marriage, to which evidence is not a 
necessary condition; as in acase of Aula, for 
instance, where it (the Aila or vow of absti- 
nence) is done away by the earnal aet, to 
which there are no witnesses: but yet the 
taking evidence to Rijaat is laudable, for the 
greater caution, so as to put it out of the 
power of any person to contradict 1t. With 
respect to the sacred text quoted by Matik, 
the imperative is to be taken, not in an in- 
junctive, but in a recommendatory sense; 
for in this instance retaining them, and 
separating from them, are connected by the 
intermediate particle ‘ or,’’ the text saying, 
‘RETAIN THEM, OF DISMISS THEM, AND 
TAKE TWO WITNESSES,” &e., from which it 
appears that the calling witnesses is laudable 
only, and not injunctive, in the present case, 
because, in separation, it is held to be laud- 
able only by all the doctors. 

The wife should have due notice of it.—It 
is also laudable that the husband give his 
wife previous information of his intention of 
Rijaat, lest she fall into sin; for, if she be 
not aware of his intention, it is possible that 
she may marry another husband after the 
accomplishment of her Edit, and that ke 
may have carnal connexion with her by an 
invalid marriage, which is prohibited. 

A declaration of previous Rijaat, made 
hide the expiration of the Edit, ts to be cre- 

tted where both parties agree in tt.—I¥, after 
the accomplishment -f the woman’s Edit, her 
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husband were to declare that he had taken 
her back before the expiration of it, and she 
confirm this, Rijaat is established; but ef she 
deny the fact, her declaration is credited, 
because the husband in this case pretends to 
have performed an act which is not at pre- 
sent in his power, and his declaration is 
therefore liable to suspicion, and is not to be 
credited unless that be removed by the 
woman’s confirmation. Itis tq, be observed 
that the oath of the woman accord: to 
Haneefa) is not necessary. This is one of 
the six cases of Isthillaf,* which are dis- 
cussed at large in the Book of Marriage. 

But not when they disagree.—I¥ a man, 
having repudiated his wife by a revefsible 
divorce, afterwards say to her, ‘“‘ I take you 
back,” and she reply, ‘‘my Edit is past,” 
the Rijaat is not valid, according to Haneefa. 
The two disciples say that it is valid, be- 
cause it occurs within the Edit, that being 
accounted to continue until the woman gives 
notice of its completion; and in this case 
the Rijaat <akes place before such notice ; 
hence also it is that if the husband say to 
her, ‘‘ 1 have divoreed you,’ and she reply, 
‘“my Edit is passed,” still divorce takes 
place. The argument of Haneefa is that 
that the Rijaat appears to occur after the 
completion of the Hdit, because the wife is 
trustee with respect to her declaration of her 
Edit being completed: and as to the case of 
divorec cited by the two disciples, it is not 
admitted by I[aneefa, for divorce in such 
a circumstance, according to his opinion, 
would not take place: admitting, however, 
that it did take place, it may be replied that 
divorce takes place from the declaration of 
the husband, after the completion of the 
Kdit (by his saying ‘‘ that he had divorced her 
during her Edit’), because this is a severity+ 
upon himself, and may therefore be allowed 
ercdit; contrary to returning tous svife, as 
that cannot be established by” a declaration 
made after the expiration of the Edit, since 
such declaration affects another person, 

The declaration of a wife who ts a slave 
must be credited respecting the termination 
of her Edit.—Ir the husband of a female 
sluve, after her Edit is past, declare that 
he had taken her back during her Edit, and 
her owner confirm his declaration, but she 
herself deny it, she is to be credited, accord- 
ing to Heneefa. The two disciples say that 
the confirmation of her owner 1s to be cre- 
dited, because her person is his property, 
and hence he makes a declaration in favour 
of the husband, respecting a thing which is 
his particular right; this, therefore, is ana- 
logous to a case where a master makes a 











* Cases treating of the necessity of a wife’s 
confirming any question respecting her mar- 
riage by oath. 

+ Becaure (if she had been before under 
two sentences of divorce) this is a third sen- 
tence, which repudiates her from him by the 
rigorous prohibition. 
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declaration concerning his slave’s marriage ; 
that is to say, if a man assert that he had 
married the female slave of such an one after 
the expiration of her Edit, she denying and 
her master confirming his assertion, the de- 
claration of the master is to be credited in 
preference to that of the slave; and so like- 
wise in the case in question. To this our 
doctors reply that the efficiency of Rijaat is 
founded upog the Edit, because, if that still 
exist, the former is good and valid, but not 
otherwise; and as the declaration of the 
female slave is to be regarded concerning her 
Edit, it must in the same manner be regarded 
with respect to what is founded upon it. 
Bat if the above case be reversed,—that is, 
if the slave confirm and the owner deny the 
husband’s assertion, —the denial of the owner 
is to be credited, according to the two dis- 
ciples (and also according to Hancefa, in the 
Rawayet Sahech), because her Hdit no longer 
remaing, and the right to the Matat, or pre- 
sent,* rests with her owner; wherefore her 
assertion is not to be eredited tosthe preju- 
dice of her master’s right, as she is in this 
case liable to suspicion: contrary to the for- 
mer case, in which the owner, by confirming 
the assertion of the husband, acknowledges 
the continuance of KEdit at the period of 
Rijaat; and supposing this to be the ease, 
his [the Beier | aaliotley disappears ; his 
right, therefore, is not injured by her denial, 
and hence that is to be credited. If, how- 
ever, in this case the female slave assert that 
her dit is past, and the husband and owner 
unite in saying that it is not past, her asser- 
tion 1s to be credited, she being trustee with 
respect to what she says, as having sole in- 
formation upon the peint in dispute. 

At what time the power of Rijaat termi. 
natfes.—WHun the menstrual discharge, in 
the third courses after divorce, continues for 
ten dayse.; upwards, the power of Rijaat 
terminates upon the stoppage, although the 
woman should not yet have performed her 
customary ablutions: but if 1¢ stop within 
less than ten days, the power of Rijaat does 
not terminate till such time as the ablutions 
are performed, or the hour of prayer is past. 
The reason of this is that a menstruation 
is not accounted to exseed the space of ten 
days, and hence the woman’s purification is 
understood on the instant of the stoppage, at 
any time beyond that period; and the power 
of Rijaat consequently terminates ; whereas, 
when it stops within that period, it is pos- 
sible that it may still return, and hence her 
purification cannot be finally determined 
until the customary ceremonies of ablution 
&e., are performed. What is now advanced 
applies to the case of Mussulman women 
only; but with Kitabees the power of Rijaat 
terminates on the instant of stoppage of the 
menstrual discharge in the third courses 
after divorce, although it should happen 
within ten days, because with suc# women 


See Book II. Chap. III. 
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no other sign is requisite to establish purifi- 
cation than the simple cessation, as they are 
not held, by our doctors, to be subject to the 
injunction of the law in this particular. 

Tue power of Rijaat terminates where the 
woman performs the teyummim,* and re- 
peats the usual prayers, according to Haneefa 
and Aboo Yoosaf. ‘This proceeds upon a 
favourable construction of the law. Moham- 
med says that it terminates immediatel 
upon the performance of teyummim; an 
this opinion is conformable to analogy, be- 
cause the teyummim, where water 1s not to 
be had, stands as a purification, having the 
same virtue with ablution, as being @ sub- 
stitute fur it.—The argument of Haneefa 
and Abvoo Yoosaf is that sand or dust is 
rather a defiler than a purifier, as it soils the 
body, and the lattcr even adheres to it; and 
rubbing the body therewith is admitted to 
be a purification from necessity only; but 
this necessity docs not absolutely exist until 
the proper hour of prayer arrives; and that 
Which is established through necessity is 
restrifted in its virtue to the particular 
ae which occasions the necessity; and 
ience the teyummim is regarded with re- 
spect to prayer only, and not with respect to 
the termination of the Edit. Some doctors 
have delivered it as the opinion of the two 
Kiders, that the power of Rijaat terminates 
upon the commencement of prayer: others 
say thit it does not terminate until the con- 
clusion, in order that the rule respecting the 
repetition of prayer may be fulfilled. 

Wikre the woman, in performing ablu- 
tion, omits any part of her person, if it be a 
complete limb (such as the hand or foot, for 
instance), or more, the power of Rijaat does 
not terminate: ¢ but if the part omitted be 
less than a limb (a finger, for instance) it 
terminates. The compiler of the Hedaya 
observes that this rule proceeds upon a 
favourable construetion of the law; for ana- 
logy*would dictate, in this case, that if u 


* According to the Mussulman law, no 
religious act can be performed without a pre- 
vious purification, by ablution, where water 
is to be had, or, in defect of water, by teyum- 
mim, thatis, rubbing the hands, face, and 
other parts of the body, with sand or dust. 
A woman, while in a state of impurity, is 
incapable of any religious act; and hence 
this formal purification is requisite upon the 
stoppage of the menstrual discharge. The 
point upon which the case here considered 
turns is whether, as the teyummim is only a 
substitute for ablution, the power of Kijaat 
continues until her repetition of prayer, or 
whether it terminates immediately upon the 
perprmance of that act. 

+ That is, as the ablution is in this case 
incomplete, the power of Rijaat does not 
terminate until prayer; but when that is 
repeated, it terminates of gcourse, — the 
woman's purification being then fully ascer- 
tained. - 
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complete limh be through forgetfulness 
omitted, the power of Rijaat disvontinues, 
because the woman has performed the ablu- 
tion upon the greatest number of her limbs, 
and the rule of the whole applies to the 
reatest number; whercas, on the other 
iand, in the omission of any part short of a 
complete limb, it would suggest that the 
ower of Rijaat still remains, because the 
ae respecting Junayat and the cuurses do 
not admit of division, and hence, where the 
power of Rijaat remains with respect to a 
part, it continucs with respect to the whole, 
asin the liberty of prayer, for instance; in 
short, analogy requires that the rule be the 
sume In both cases: but the reason for a 
more favourable construction is that there is 
un essential difference in the two cases, be- 
cause any part short of a complete limb soon 
becomes dry, especially in hot weather, and 
hence it is not certain but that part may 
have undergone ablution together with the 
rest, tor which reason it 1s here said that the 
uijaat terminates ; whereas a complete limb 
coves not quickly become dry; neither can 
the omission of so large a portion of the per- 
son, in ablution, be ascribed to forgcttulness. 
It is recorded frem Abvo Yoosaf hat the 
omission of ablution with respect to the 
Inouth or nostrus is the same, as with 
respect to a complete limb; but it is else- 
where recorded from hun that these stand 
the same as any purt short of a complete 
limb (and of this optnion ts Mohammicd), be- 
eause there is a tiene of opinion con- 
eerning the divine injunction dirceting the 
ablution of those parts. 

A husband may take back an unenjoyed 
divorced wife, provided she be delivered of a 
child acithin such a time as establishes its 
parentage in him.*—le aman divorce a wite 
who is pregnant, or who has brought forth 
a child, and declare that he has pever had 
carnal connexion with her, he is neverthe- 
less at liberty to take her back, bécause 
where the pregnaney appears within such 
time as renders wt possible to be derived from 
him, to him it is to be aseribed; and this cir- 
cumstanee proves his econneaion with her, 
whenee a rght of Lijaat is established in 
him, as the divorce thus appears to be rever- 
sible; and in the same manner, where the 
yarentage of the child born of her is estab- 
fished in him, his connexion with her is also 
established ; and it thus appcaring that she 





* To understand the scope of this case, it 
is requisite to advert to one of the funda- 
mental laws of divorce,—that a divorce pro- 
nounced upon a woman with whom the 
husband has not had carnal connexion is, n 
all cases, irreversible. The case here ¢on- 
sidered supposes the husband to have repu- 
diated his wife by a sentence of divorce 
undefined, _ that is, without specifying 
whether it isgreversible or irreversible; for if 
he were to declare it under the latter de- 
scription, it holds,so at all events. 
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has been enjoyed _by him, the divorce 1s con- 
sequently reversible ; and his declaration 1s 
in either case null, as the law deniesat, be- 
cause, by ascribing the woman’s pregnancy, 
or the birth of the child, to the carnal act of 
the husband, it establishes her marriage, and 
consequently his right of Rijaat, a fortiori. 
It is to be observed that by the husband di- 
vorcing a wife who has brought forth a child 
is here meant divorce after delivery ; for if 
the child were born after the divorce, the 
Edit would be thereby accomplished, and the 
power of lijaat would terminate of course. 
A man acknowledging that he had never 
consummated with his divorced wife has no 
power of Rijaat, although he have been in 
retirement with her.—ly a man retire with 
his wife in such a way as amounts to a Khal- 
wat Saheech, and afterwards divorce her, de- 
claring that he has not had carnal connexion, 
he has nopower of Lajaat, because that would 
have been confirmed to him by his commis- 
sion of the carnal act; but he acknowledges 
that this das not taken place, and hence his 
declaration is eredited, as it opcrates to the 
prejudice of his right; and the law does not 
on this occasion deny his declaration, because 
a woman's right to her stipulated dower is 
founded upon her making delivery of her 
person, and not upon her husband’s seisin of 
it: contrary to the former case, as there the 
law is repugnantto the husband’s declaration. 
Ik a man divoree his wife after a retire- 
ment, and avain take her back, and after- 
wards assert that he has not had carnal con- 
necxon With her, and she should be delivered 
of a child within a day short of two years 
alter divoree, the Rijaat is valid notwith- 
standing his assertion, because the parentage 
of the child is established in him, as the 
woman had not declared the completion of 
her Edit, and a child may be supposed to 
continue so Jong in the wou wahence the 
husband is considered as having had carnal 
connexion with her before divorec, because 
if her pregnancy were ascribed to such con- 
nexion after divorcee, the merriage stands 
dissolved on the instant of divorce, on ac- 
count of its not having been then consum- 
mated ; and of course the subsequent carnal 
connexion is unlawful ; and Mussulmans are 
not supposed to commit any unlawful acts. 
Rijaat may be established by the birth of a 
child,—IF a man suspend the divorce of his 
wife upon the circumstance of her producing 
a child, and she be delivered of a child, and 
again of another within not less than six 
months after, although it were more than 
two years, Lijaat is cstablished,* provided the 
woman haye not declared the completion of 
her Edit, because diverce taking place upun 
the woman in consequence of her first de- 
livery, Edit was incumbent upen her; and 
her second child must be supposed to pro- 





& 

* That is to say, the man is considered as 
having taken back his wife. (See the begin- 
ning of this chapter.) 
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ceed from an embrace of the husband dur- 
ing the Edit, which act on his part amounts 
to a f@rmal reversal of the divorce. 

Iv a man say to his wife, ‘ every time that 
you produce a child you are under divorcee,” 
and she be delivered of three children at 
three separate births, that is, within not less 
than six months of each other, Rijaat is estab- 
lished by the birth of the second child, and 
in the same neanner by that of the third, be- 
cause, upon the birth of the first, divorce 
takes place, and Edit is incumbent, and upon 
that of the second Lijaatis established, for 
the reason before observed, that it must be 
supposed to procecd trom an embrace of the 
husband during the Edit; and a second di- 
vorce takes place, because the husband has 
suspended divorce upon childbirth with the 
expression, “every time that,” and Kdit is 
iucumbent in consequence of this divorec ; 
and by the birth of the third, Majaat is again 
established, for the same reason as above, 
and a third divorce takes place in the same 
manner as the sceond: and in tis case the 
Indit is to be counted by the courses, because 
the woman is not pregnant, but subject to 
courses, at the period of each divorce taking 
place upon her. 

ad woman under reversible divorce may 
adorn herself.—lv is allowed to a woman 
under reversible divorce to adorn hersclf, as 


she is lawful to her husband on aecount of 


their marriage still holding; and as Rajaat 
Is laudable, and her adorning of her person 
may excite him to it, the action is therefore 
permitted by the law. 

«lman must not approach a reversibly di- 
rorced wife without gieing her trtimation-— 
Iv is not proper for a man, having a wife 
under reversible divoree, to approach her 
witout previous intimation, or letting her 
htar his footsteps :—this is where he has no 
INtentioremme) aat; because a2 woman 1s 
sometimes undressed, and it might happen 
that ufo he were to come upon her unawares 
be would sce parts of her, the sight of which 
occasions Rij@at; and this not being his in- 
tention, he would give ler another divorce, 
which would protract her Edit. 

al divorced wife cannot be carried upon a 
journey unttl Bijaat be established,—A MAN 
cannot carry with hin, upon wa journey, a 
wife whom he has repudiated by a reversible 
divorec, until he have called witnesses to bear 
evidence to his Lojuat. —Ziffer says that the 
husband has such a power, because their 
marriage still holds; which is the reason 
why he may lawfully have carnal connexion 
with her, according to Hauccfa.x—The argu- 
ments of ont doctors are twofold ;—F inst, the 
word of Gop, who las said, “TAKE THEM 
NOT FORTH FROM THELR DWELLINGS,” where 
the text applies to the women underreversible 
divorce, thie carrying of whom upon a journey 
is the removal of them frum their dwel- 
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tention or wish of the husband to take back 
his wife; but where he does not do so before 
the Edit is accomplished, it appears that ho 
had no such wish or intention, in which caso 
it would be evident that the sentence'took 
effect upon the instant of his pronouncing it, 
and that the wife was consequently sepa- 
rated from that period; for it the effeet of 
the sentence were in reality restricted to the 
completion of the Kdit, another Edit would 
then always be requisite after the first; and 
henee, as it appears that the wife is, in effect, 
as astranger to her husband, from the time 
of the sentence of divoree, it follows that he 
has no authority to earry her forth ; whence 
itis here said that he cannot carry her upon 
a journey until he has called witnesses to bear 
evidence to his Rijaat;—in which case the Edit 
is annulled, and his authority re-established. 

Cohabitation is not made illegal by a re- 
rersthle divorce, CARNAL connexion with a 
wife is not rendered illegal by a reversible 
divorec, aceording to our doctors. Shafei 
mainttins that it is rendered illegal thereby, 
since Vhe connubial connexion 1s dissolved, 
beeause of the appearance of that which ter- 
minates marriage, namcly, his sentence of 
divorce. The argument of our doctors is that 
the connubial tic still continues, insomuch 
that the husband is at liberty to take back 
his wife, even against her will, because a 
neht of ijaat is reserved to him out of ten- 
derness, in order that he may be enabled to 
recover his wife when he becomes ashamed 
of having divoreed her; and this necessarily 
implying that he 1s empowered to recover 
her, his being so proves that lijaat is a con- 
tinuance of the marriage, and not a marriage 


lde novo, as & man cannot marry a woman 


against her will. With respeet to what 
Shafer advanees, that “the connubial con- 
nerion is dissolved on account of the ap- 
pearance of that which terminates marriage, 
nangly, his sentence of divorce,” it may be 
rephed that the effect. of the terminator is 
postponed to the completion of the Edit, ac- 
cording to all the doctors, out of tendcrucss to 
the husband, us above. 
Section, 
Of Corermestances which render a divoreed 
Wofe lawful to her Husband. 

Amanmay marry arwife repudiated from 
him by one or two irreversible divorces.—In 
a case of irreversible divorec, short of three 
divarees, the husband is at liberty to marry 
his wife again, cither during her Edit, or 
after its compiction, as the legality of the 
subjcct still continues, since the utter ex- 
tinction of such legality depends upon a 
third divorce ; and accordingly until a third 
divorce take plage, the legality of the subject 
coinucs. 

Onrnctron.—I¥ the legality of the subject 
continue, 1t follows that it is lawful for any 


lings, and is therefore illegal,—S®conb xy, | other person besides the husband to marry 


the only reason why the cttect of a sentence ' 


of reversible divorcee is postponed to tdic ac- 


complishment of the dit is, the possible in- > 


the wife during her Edit. ° 
terLy.—Her marriage with any other 
during hcr Edit is forbidtien, on account of 
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a doubtful parentage; but if 


its inducin 
4 marry her, this objection can 


the husban 
not exist. 

But if by three divorces he cannot marry 
her until she be previously married to another 
man.—IF a man pronounce three divorces 
upon a wife who is free, or two upon one 
who is a slave, she is not lawful to him until 
she ghall first have been regularly espoused 
by another man; who, having duly consum- 
mated, afterwards divorces her, or dies, and 
her Edit from him be accomplished, because 
Gop has said, ‘SIF HE DIVORCE HER, SHE IS 
NOT, APTER THAT, LAWFUL TO WIM” (that 
is after a third divorce) ‘‘' UNTIL SHE MARRY 
ANOTHER HUSBAND.” And here two divorces 
to a slave arc the same as three to a free 
woman, because the legality of the subject 
has only half its force in a slave, on account 
of her state of bondage; and hence it would 
follow that, to such an one, a divorce and a 
half stands the same as three divorces tu a 
free woman, but as divorcee is ineapable of 
subdivision, two divorees are allowetl As 
to what is said, that the sccond husband 
duly consummating is a condition, it is 
founded on the text here quoted, in which 
the word Nikkah eaareans | implies carnal 
connexion, as it bears two meanings, by one 
of which it significs carnal conjunction, and 
by the other the legal union of the sexes, 
and it is on this occasion taken in the former 
sense; but even admitting that the word 
Nikkah, in the text, meant simply the mar- 
riage contract, yet the condition is estab- 
lished upon a well-known tradition of the 
prophet, who being qestioned concerning a 
person’s power of marrying again a wife 
who, after he had repudiated her by three 
divorees, had been marricd to another man, 
and whom, after retiring with her, and lift- 
ing her veil, that man had divoreed, rephed, 
“the woman is not lawful to her first hus- 
band until she has tasted the embrace of the 
other ;” but the condition requires only the 
entrance of the penis into the vagina, and 
not the emission of seed, as the above tradi- 
tion implies the entrance generally, whence 
that only is understood. 

Nature af the consummation in the second 
marriage which renders a divorced wife again 
lawful to her first husband,—A yvourn under 
puberty is the same as a full grown-man 
with respect to legalizing ; that is to say, if 
aman give his wife three divorces, and she, 
after her Edit, marry with a youth wnder 
maturity, and he perform the carnal act with 
her, she then [in case of his decease or 
divorce] becomes lawful to her tirst husband, 
because the condition, namely, entrance, in 
virtue of a regular marriage, is necessarily 
supposed to be fulfilled. ,Mulik says that 
the carnal act of a full-grown man is‘ the 
condition, because unless he be arrived at 
maturity the woman’s tasting (that is, en- 
joying pleasure from) his embrace, which is 
the condition, is not fulfilled: but the cases 
before recited in the book of marriage dis- 
prove this distinution of Malik. It 1s to be 
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observed, that it is recorded in the Jama 
Sagheer, that a boy under puberty, but who 
is such as to be able to perform the®carnal 
embrace, is termed a Moorahick ; and where 
such an one has carnal knowledge of his wife, 
ablution is incumbent upon her, and she is 
thereby rendered lawful to a former husband. 
if he should have repudiated her by three 
divorces ; and the carnal embrace of such an 
one is implicd from the circuyastance of his 
having a priapism and desire. It is also to 
be observed that ablution is made incumbent 
upon the woman, in the present case, only on 
account of the entrance of the boy’s penis 
into her vagina exciting an emissio seminis 
on her part, the necessity thereof with re- 
spect to her being solely in consequence of 
her full puberty; butit is not incumbent 
upon the boy, he not being subject to the 
necessity of such observance; but yet it is 
required of him, that he may be habituated 
to a laudable custom. 

A FEMALE slave, whom her husband has 
repudiate€ by two divorces, is not rendered 
lawful to him by the carnal embrace of her 
master, because that which is essential to her 
legality (namely, marriage) docs not exist 
here. 

The second marriage, when eontracted 
under a legalizing condition, ts disapproved ; 
hit yet the woman is rendered legal by it to 
her first husband.—1v a man marry a woman 
whose husband had repudiated her by three 
divorees, under a condition of rendering her 
lawful to her former husband, as if he were 
to declare to her—“] marry you under a 
condition of rendering you anal to your 
former husband,” or, as if she were to say to 
him--‘] marry with you under the condi- 
tion of my becoming lawful to my former 
husband,’’—this is an abominable marie, 
beeause the second husband is here termed 
a Mohullil, or legalizer, and theer-nphet has 
aid, ‘let the curse of Gop fall upon the 
Mohullil and the Mohallal-le-hoo:* but 
nevertheless, if the parties contract a mar- 
riage under this condition, and the man 
divorce the woman after carnal connexion, 
she, upon the completion of her Edit, be- 
comes lawful to her former husband, as 
there undoubtedly exists a consummation 
in a regular marriage, which is the cause of 
legality, and the marriage is not invalidated 
by the condition. It is recorded from Aboo 
Yoosaf that such a marriage is null, as it 
falls under the description of a Nikkah 
Mowokket, or temporary marriage, because 
the words of the husband, ‘‘I marry you 
under a condition of rendering you lawful 
to your former husband,” imply, ‘I marry 
you until the time of our having carnal con- 
nexion, and not for an indefinite time, and 
is therefore the same as where a man says to 
a woman, ‘‘] marry you for a month,” and so 
forth; and the marriage being invalid, the 

* The thing rendered legal. It means, on 
this eccasion, a thing rendered legal by some 
indirect and unapproved expedient. 
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wonfan cannot by that means be rendered 
lawful to her former husband: but in reply 
to thig our doctors urge that the restriction 
of the marriage to any specified time is not 
expressly mentioned by the parties, nor does 
the man here marry the woman under any 
other condition than that of doing by her as 
marriage requires; and hence it does not 
come under the description of a temporary 
marriage. It is recorded from Mohammed 
that the marrfage is legal and valid, for the 
reasons before mentioned; but yet the woman 
is not thereby made lawful to her first hus- 
band, because the second husband here en- 
deavours to precipitate a thing which the 
law postpones (for the law postpones her 
legality to her former husband to the 
death of her present), and therefore meets a 
due return in the defeat of his design (to wit, 
legalizing the woman to her former hus- 
band); in the same manner asin the murder 
of an inheritee ; that is to say, if any person 
slay his inheritee, he is thereby cut off from 
inheritance, as having attempted go precipi-~ 
tatc that which the law has postponed, and 
thus mects his punishment in the defeat of 
his design (to wit, immediate inheritance) ; 
and so also in the present case. 

The first husband, recovering his wife by 
an tnterventent marriage, recovers his full 
power of divorce over her lea man repu- 
diate his wife by one or by two divorces, and, 
her Edit being completed, she be married to 
another man, and afterwards return to her 
former husband, he becomes again autho- 
rized so far as three divorces, the one or the 
two divorces formerly pronounced upon her 
by him having been cancelled and obliterated 
by her marriage with the second husband, 
in the same manner as three divorces would 
have been.* This is the doctrine of the two 
E]ders. Mohammed says that marriage with 
a second_husband does not obliterate any 
thing sh f three divorces. The proofs 
on either side are drawn from the Arabir. 

The wife’s declaration of her having been 
legalized is to be credited.—IF a man pro- 
nounce three fivorces upon his wife, and she 
afterwards declare that ‘Sher Edit. having 
been duly accomplished, she has been mar- 
ricd to another man, and enjoyed and 
divorced by him, and that her Edit from 
him is elapsed,’’—her former husband may 


* That is to say, one or two divorces are 
obliterated, the same as three would be, had 
that been the number formerly pronounced 
by him. It is necessary to observe that this 
case involves a principle in divorce which is 
nowhere expressly mentioned ; namely, that 
the same woman is not a legal subject of 
more than three divorces to any one man, 
and consequently, that a man who repudi- 
ates his wife by two divorces (for instance), 
if he marry her again, unless the interven- 
tion of another husband obliterate Rese two, 
has no power beyond one divorce in the 
second marriage. 8 
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lawfully admit her asseveration, and marry 
her, provided that from the period of his 
divorcing her such a space of time have 
elapsed as affords a possibility of this having 
been the case, and that he actually believe 
her assertion to be‘true; because the sub- 
stance of the woman’s assertion is either 
amatter of mere temporal concern (as not 
comprehending) any merit or demerit before 
Gon, or it is a matter of religion (on ac- 
count of legality being suspended upon it), 
und the declaration of a single person, either 
in matters of a temporal or spiritual nature, 
is worthy of credit; and the confirmation of 
her assertion is not forbidden or reprobated, 
where the space of time which has inter- 
vened admits the possibility of its truth.— 
The learned differ concerning the shortest 
period which admits of this possibility, as 
shall be fully explained in treating of Edit. 


, CHAPTER VIL. 
OF ALLA. 
Definition Of thke...Levae—AILA, in. its 


primitive sense, significs a vow.—In law, it 
unplics a husband swearing to abstain from 
carnal knowledge of his wife for any time 
above four months, if she be a free woman, 
or two months, if she be a slave. 

The mode tin achich Aila is established.—Ip 
aman swear that he will not have carnal 
connexion with his wife,—or, that he will 
not have such connexion with her within 
four months,~—an Aila is established; be-~ 
cause Gop has said, ‘* WITERE A MAN MAKES 
A vow [Aila] wiTll RESPECT TO HIS WIFE, 
Ik MUST STAY FOUR MONTHS,’ ’—to the end 
of the verse, 

In breach of Atla erpiation is incumbent, 
—I¥rg. man, in a case of Aila, have carnal 
knowledge of his wife within four months 
after, he is forsworn in his vow, and expia- 
tion is incumbent upon him, this being in- 
curred by the breach of his vow; and the 
Aila drops, as his vow is cancelled by the 
breach of it. 

But uf et be observed, a divorce irreversible 
ensues at its termination.—But if he have 
not carnal knowledge of her for the space 
of four months, a divorce irreversible takes 
place, independent of any decree of separa- 
tion from the magistrate.—Shafci says that 
a decree of the magistrate is requisite, be- 
cause the husband here withholds her right 
(namely carnal connexion) from his wife, 
and hence the magistrate acts as his substi- 
tute, in effecting a separation ; as in the case 
of cunuchs andgimpotent persons, in short, 
acc®rding to Shatei, a Tight to demand 
separation rests with the woman, in the 
same manner as in the case of her marriage 
to one who is impotent or an eunuch; and in 
consequence of a decree of fhe magistrate 
she becomcs repudiated by a divorce irrever- 
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sible.—The arguments of our doctors are two- 
fold: —Frrst, the husband, in abstaining 
from carnal connexion for the space of four 
months, acts unjustly towards his wife, by 
withholding from her that which is her right, 
for which the law makes hima duc return, 
in depriving him of the benefit of marriage 
upon the expiration of that term; and this 
is an opinion recorded from Othman, and 
Alee, and Abdoola-Ibn-Mussaood, and Ab- 
doola-Ibn-Abbaas, and Abdoola-[bn-Aumroo, 
and “eyd-lbn-Sabit :—SECONDLY, in_ times 
of ignorance* and Aila stood as a divoree, 
and the law afterwards constituted it a di- 
voree postponed to the period of four months: 
—Now, if a man swear to abstain for four 
months, his vow drops at the expiration of 
that term; that is, if the same man should 
afterwards marry and cohabit with the same 
woman, he is not forsworn, because the vow 
was temporary ; but if he should have sworn 
to abstain for ever, his vow continues in 
forec, because it is general (that is to say, is 
not restricted to four months), and no viola- 
ticn appears by which it might be caneelled : 
yet divorce does not take place upon it re- 
yeatedly, unless where marriage is repeated, 
ean after separation, the withholding of 
the woman’s right eannot be supposed to 
exist; but if, after separation, i vower 
were to marry her again, the Aila returns ; 
and consequently, upon carnal cohabitation 
in this marriage, he would be forsworn ; or, 
if he abstain, an irreversible divorec again 
takes place upon her, at the expiration of fonr 
months, as before, because the obligation of 
the vow continues, on account of its being 
general, and in eonsequence of the man 
marrying her again her nght to carnal con- 
nexion is established, and ef course his m- 
justice in withholding it from her.—- And here 
itis to be observed that the reeommencement. 
of the Aila is to be counted trom the date of 
the second marriage; and if this man were 
again a third time to marry her, theeAila 
returns, and occasions an irreversible divorce 
at the expiration of four months, m case of 
the husband refraining from carnal connexion 
for that term, for the reasons already stated. 
—What is now advaneed proceeds upon a 
suppositi onof the vower marrying the woman 
again without the intervention of her marriage 
with another man; but if, in the interim, 
she had been married to another man, divorce 
would not take place in consequence of the 
vower abstaining from carnal connexion tor 
the space of four months, in the second mar- 
riage, because the vow is contined, in its 
effcet, to divorce in the first vr original pro- 
priety, * the Aila in the present case, being 


* That is, before the estawlishment of the 
Mussulman faith. 
+ When a man marries a woman, his milk 


(which is here and clsewhere rendered | 


propriety, orgright; that is, peculiarity of 
possession) continues with respect to her, 


notwithstanding ¢ivorce, until it be abro- 
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the same as if the husband were to suspend 
divorce upon his abstaining from carnal co- 
habitation for the space of four months, 
where the effect is restricted to the propricty 
then existing, and so in this case likewise.— 
This case is grafted on the case of oblitcra- 
tion, coneerning which there is a difference 
of opinion between Zitfer and our doctors ; 
and that case is where a man, having said to 
his wife, “if you entcr this house you are 
under three divorees,” afterwat'ds repudiates 
her by an express sentence of three diated 
and she is again married to him, and then 
enters the said house, from which no divorcee 
takes place, according to our doctors, whereas 
Zitfer holds that divorce takes place ; 48 was 
recited at large in a former chapter.—-But 
observe that, in the case now under consider- 
ation, although divorce do not take place, 
yet the obligation of the vow remains, as it 
was general, and continues uncancelled by 
any breach of it; and hence, if the man 
should ever have carnal connexion with the 
wife at anv subsequent period, expiation is 
incumbent upon him, on account of this 
breach of his vow. 

A vow of abstinence for a term short of 


four months does not constitute Lila—Iv i 


man make a vow to abstain from carnal 
knowledge of his wife for less than four 
mouths (as if he were to restrict it to two 
or to three mouths), itis not an Atla, because 
Ibn Abbas has said that Aila is not occa- 
stoned by a vow of abstinence from carnal 
connexion with a wife for a period short of 
four months; and also, because a husband 
who abstains from the embrace of his wife 
for the space of four months or upwards, 
has no obstruction to plead, that beine the 
longest space during which any obstruction 
is suppused to exist;* but an obstruction 
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gated by her marriage with #fther. In 
short, the propriety, or peculiar right, of 
a husband isa principle which is alive in 
the actual existence of marriage, and is not 
wuuhilgted, but remains dornfant, or quics- 
cent, under a termination of it by divorce ; 
and hence it is that, where @ man marrics a 
woman, after having repudiated her, he is 
said to attain a revival of propricty, not a 
propricty de novo. Many of the most iin- 
portant and (apparently) unaccountable laws 
of divorce are to be traced to this souree. In 
the present case the Aila is said to have becn 
restricted in its effect to the vower's original 
propriety, and consequently, in its effect, 
recurs upon every revival of that propricty 
by marriage ; but it being abrogated by the 
woman’s intervening marriage with another, 
the vower’s subsequent marriage with her is 
an attainment of propriety de novo, in which 
the vow cannot operate. 

* Ly the obstruction here mentioned is to 
be understood pregnancy for the last four 
months, during which it is not deemed lawful 
for a husband to have carnal connexion with 
his wife. 
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mayecontinue for a time short of four months, 
and consequently divorce will not take place 
from a vow of abstinence for that time. 

Ir aman make a vow, saying to his wife, 
“by Gon I will not have carnal connexion 
with you for two months, nor for two months 
after that,’’ Aila is established. The proofs 
of this arc drawn from the Arabic. But if 
aman swear that ‘he will not have carnal 
connexion with his wife for two months,” 
and then ren@rin silent for a day, and the 
next day again swear that “he will not have 
arnal connexion with her for two months 
after the other two,” Alia is not established, 
because the second vow is distinet and sepa- 
rate fyym the tormer, the husband, upen jis 
making his first vow, being prohibited from 
carnal connexion for two months, and upon 
making the second, for four months, erecept- 
ing the day on which he remained silent, 
whence the term of four months complete 
(being the space of time requisite to consti- 
tute Aila) is not included in this vow. 

le a man vow that “he will,not have 
carnal connexion with his wife Mr iu year, 
excepting a day,” Aila is not established. 
This is contrary to the opinion of Zifler, who 
plaees the excepted day at the end of the 
year, conceiving this to be analogous to a 
vase of hire; that 1s to say, 1f a man agree 
to let or hire a house to another for a year 
excepting a day, the day excepted is trans- 
ferred to the end of the year, and so in this 
ease hkewise; and the exeeption being trans- 
ferred to the end of the four months, the 
complete term of an Aila is involved in the 
vow. ‘The argument of our doctors is that 
the term Mawalee fmaker of an Aila] is 
applied only to one who cannot have carnal 
connexion with his wife for the space of four 
months without meurring w penalty, such as 
explation for instance; but m the present 
cut the husband may have carnal connex- 
ion with™us, wife without incurring any 
penalty, because the day excepted is not par- 
ticularly specified, contrary to a case of hire, 
where the excepted day is transferred to the 
end of the yed, from necessity, as the con- 
tract, or engagement of hire, would without 
that be void, on account of ignorance; 
whereas this is not the case ina vow. But 
if, after this vow, the man were on any par- 
ticular day to have carnal connexion with 
his wife, and four months or upwards of the 
year still remain, Aila is established, as the 
exception then drops. 

Ir a man, being in Basra, and his wife in 
Koofa, swear that he wiil not go to Koofa, 
Aila is not established, becanse he ean still 
have carnal connexion with his wife, with- 
out incurring any penalty,* by bringing her 
from Koofa to the place of his residence, and 
there enjoying her. 

A vow of abstinence, under a penalty an- 


* That is, without subjecting himself to 
any obligation of performing expiation for 
the breach of his vow. e 
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nexed, constitutes an Aila.—\¥F a man make 
a vow, annexing to his breach of it pilgri- 
mage, fast, alms-gift, manumission, or di- 
vorce, by saying to his wife, “if I have 
carnal connexion with you, I am under an 
obligation to fast,’’—or ‘‘to give alms,” —or 
‘to perform a pilgrimage,’’—or “‘such an 
one, my slave, 1s frec,”’—or “‘ you are di- 
vorced,’—or “such an one, my wife, 1s di- 
voreed,”—Aila is established, as in this case 
an obstacle is opposed to the commission of 
the carnal act from tho.terms of the vow, 
in the mention of the condition and the 
penalty, the several penalties above men- 
tioned amounting to prohibition, as the in- 
curring of any of them is attended with 
trouble or injury. Aboo Yoosaf objects 
that suspending the manumission of a slave 
upon the commission of the carnal act does 
not amonnt to an Aila, as it is possible for 
the husband to evade the penalty, by first 
sclling the slave, in which case he might 
commit the act without incurring any 


pty To this Waneefa and Mohammed 
reply shat the sale of the slave is not a 


matter of certainty, as a purchaser is not 
always found, and hence this objection is of 
no weight. 

Ala holds respecting a wife wnder re- 
rerstble divorce,—l¥ a man make an Aila 
with respect to a wife under reversible 
divorce, the Aila is established ; but if, with 
respect.to one under irreversible divorce, 
it is not established, because the connubial 
union still subsists in the former case, but 
not in the latter; and in the sacred writings 
she alone is declared to be a subject of a vow 
of abstinence who is the wife of the vower. 

But drops on the accomplishment of her 
idit.—le aman make an Aila with respect 
to a wife under reversible divoree, and her 
Edit. be accomplished before the expiration 
of the term of Aila, the Aila then drops, as 
the woman (becoming totally separated by 
the completion of her Edit) no longer remains 
a subjcet of it. 

aly Ada made respecting a womar before 
marriage is nugatory.— le a man suy to a 
strange woman, ‘‘ By Gop I will never have 
carnal connexion with you,’’—or ‘‘ you are 
to me hke the back of my mother,” * and he 
afterwards marry her, neither Aila nor Zihar 
are cstablished, as these expressions are ipso 
facto null, the woman, at the time of his 
addressing her in these terms, not being a 
sulbjcet of cither one or the other, since none 
are so but wives: but yet if a man marry a 
woman after having vowed in this manner, 
and have carnal knowledge of her, he must 
perform expiation on account of breach of his 
vow, which is still binding upon him. 


**A species of abuse, by which, in times of 
ignorance, the wife stood virtually divorced. 
Since the propeEabon of the faith, it only 
occasions the wife to be prohgbited to her 
liusband until such time as he shall perform 
an expiation. See article Zihar. 
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Tue term of Aila, with respect to a slave, 
is two months, this being the space of time 
fixed for her final separation ; thus the term 
of Ailaof a slave is half that of a free woman, 
as well as her Edit. . 

An Aila made respecting a wife ata dis- 
tance may be orally rescinded.—Iy, at the 
tine of making an Aila vow, there should 
exist any natural or accidental impediment 
to gencration on the part of either the man 
or tle woman (such as the former being sick, 
or the latter being impervia cocunti, or an 
infant, incapable of the carnal act,—or their 
being at such a distance from each other as 
does not admit of their meeting during its 
term), it is, in this case, in the man’s power 
to rescind his Aila, by saying ‘‘ I have re- 
turned to that woman,” upon which the Aila 
drops.—Shafel says that Aila cannot be re- 
scinded but by the carnal act (and such is 
likewise the opinion of Tchavee), because, 
if the above dcclaration of the husband 
amounted to a rescindment, it would follow 
that a breach of the vow is therein estab- 
lished, and consequently that expiation is 
incumbent; whereas this is not the &ase.— 
The argument of our doctors is that, the 
Mawalec, having wronged his wife by a vow 
prohibiting his carnal connexion with her, 
1t remains with him to make her such satis- 
faction us circumstances admit of, by a ver- 
bal acknowledgment; and the wrong being 
thereby removed, he is no longer subject to 
the penalty annexed to it, namely, divorcee. 
—It is to be observed that if the obstruction 
to generation, in the case under considcra- 
tion, be removed during Aila, and after the 
Mawalee’s oral rescindment as above, such 
rescindment is null, and his commission of 
the carnal act is then requisite to rescind it, 
as he is here enabled to employ the actual 
means, whilst the end remains as yet un- 
attained. 

An equivocal expression of divorce, takes 
effect according to the husband's interpretation 
of his intention.—IF a man say to his wife, 
‘*you are prohibited to me,” let him be asked 
concerning the intention of these words ; and 
if he say, ‘‘my design, in those words, was to 
express a falsehood,” his declaration is to be 
credited, as his intention coincides with their 
actual tenor. (Some have said that his 
declaration is not to be ercdited before the 
Kazee,* as his speech is apparently a vow, 
since the rendcring prohibited that which is 
lawful amounts to a vow.) And if he say, 
‘*T intended divorce,’’ a single divorce irre- 
versible takes place, exccptwhere he designed 
three divorces, in which case three divorces 
take place, as was stated in treating of Talak 
Kinayat, or divorced by implication: and if 
he say, ‘‘I intended Zihar,” Zihar is accord- 
ingly established with the two Elders. 
Mohammed says that this is not Zifar, 
because it is essential to Zihar that the hus- 
band compare his wife to his own relation 
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within the prohibited degrees, which ig not 
the case in this instance.—The argument of 
the two Elders is that he has declared prohi- 
bition generally ; and Zihar also invelves a 
sort of prohibition (namely, the prohibition 
of carnal connexion, until after expiation), 
and a circumstance generally expressed 1s 
capable of bearing a restricted construction. 
—And if he say, ‘‘ I intended prohibition,’— 
or “‘] had no particular intention,” his speech 
amounts to a vow, and consequently an Aila 
is established from it, because a vow is the 
original thing (with our aera in rendering 
prohibited that which is lawful, as shall be 
demonstrated in treating of vows. Some doc- 
tors construe any expression of prohibition 
into a divorce, where there is no particular 
intention, as being agreeable to custom. 


CHAPTER VIII. 
- OF KILOOLA. 


Definition of the term.—Knooua, in its 
rimitive sense, means to draw off or dig up. 
n law it signifies an agreement entered into 

for the purpose of dissolving a connubial 
connexion, in lieu of a compensation paid by 
the wife to her husband out of her property. 
—This is the definition of it in the Jama 
Ramooz. 

Reasons which justify Khoola, or divorce 
for @ compensation, — WHENEVER cnmity 
takes place between husband and wife, and 
they both see reason to apprehend that the 
ends of marriage are not likely to be answered 
by a continuance of their union, the woman 
need not scruple to release herself from the 
power of her husband, by offering such a 
compensation as may induce him to liberate 
her, because the word of Gop says, ‘No cRIME 
IS IMPUTED TO THE WIFE OR Hwz. AUSBAND 
RESPECTING THE MATTER IN LIEU OF WHICH 
SHE MATH RELEASED HERSELF ;” that is to 
say, there is no crime in the husband’s 
accepting such compensatior, nor in the 
wife's giving it. 

Which occasions a_ single trreversible 
divorce.—AND where the compensation is 
thus offered and accepted, a single divorce 
irreversible takes place, in virtue of Khoola; 
and the woman is answerable for the amount 
of it, because the prophet has said that 
Khoola effects an irreversible divorce: and 
also, because the word Khoola bears the 
sense of divorec, whence it is that it is 
classed with the implied expressions of it, 
and from an implied divorce a divorce irre- 
versible takes place;—but intention is not 
essential to Khoola, because by the mention 
of a compensation, the act is made indepen- 
dent of it ;—and also, because it is not to be 
imagined that the woman would relinquish 
any part of her property but with a view to 
her own‘safety and ease, which is not to be 
obtained but by a total separation. What is 
now .dyanced proceeds upon a supposition 
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of the aversion being on the part of the wife, 
and not on that of the husband; but if it be 
on tke pare of the husband, it would be 
abominable in him to take any thing from 
her, because the sacred text says, ‘IF YE BE 
DESIROUS OF CHANGING (that is, repudiating 
one wife and marrying another), TAKE NOT 
FROM HER ANY THING ;’—and also, because 
a man, by divorcing his wife from such a 
desire of change, involves her in distress ; 
and it behov€s him not to increase that dis- 
tress by taking her property. If, moreover, 
the aversion be on the part of the woman, 1t 
is abominable in the husband to take from 
her more than what he had given or settled 
uponeher, namely, her dower. (According to 
the Jama Sagheer, if the husband take trom 
her more than the dower, it is strictly legal, 
as the text of the Koran already quoted. 1s 
expressed generally : but the former opinion 
is founded on a tradition of the prophet, to 
whom a woman having mentioned her hatred 
of her husband, he advised her to give up 
her dower, as a compensation, te induce the 
husband to divorce her, to which she replied, 
‘*T will give that and more!” but the prophet 
answered, ‘not more !”—and here the aver- 
sion was on the part of the woman).—But 

et if the husband should take more than the 
aac: it is approved in point of law ;—and 
so also, if he were to take any compensation, 
where the aversion is on his part, beeause 
the sacred text goes to establish two points ; 
one, the lawfulness of Khoola in a judicial 
view; and the other, its admissibility 
between the parties and Gop Almighty ; 
now, from the tradition which has been 
recited, 1t appears that where the aversion 1s 
on the part of the wife, a Khoola for more 
than the dower 1s disappreved ; and, on the 
other hand, the text betoure quoted shows that 
if the aversion be on the part of the husband, 
he pOONLE nul take any thing, and consc- 
quently not more than the dower a fortiori ; 
wherefore the ground of admissibility is 
abandoned, on account of the contradiction 
between the tradition and the text; and 
practice is established upon the other re- 
maining ground, namcly, the lawfulness of 
Khoola in a judicial view. 

Lhe wife is responsible for the compensa- 
tion.—I¥ a husband otter to divorce his wife 
for a compensation, and she consent, divorce 
takes place, and she becomes answerable for 
the compensation; because the husband is 
empowered, of himself, to pronounce either 
an immediate or a suspended divorce, and he 
here suspends the divorce upon the assent of 
the woman, who is at liberty to agree to the 
compensation, as she has authority over her 
own person, and the matrimonial authority, 
like retaliation, is one of those things for 
which a compensation is lawful, although it 
do not consist of property ; and the divorce is 
irreversible for the reasons already assigned, 
and also because Khoola is undergtood to be 
an exchange of property for the person ; and 
upon the husband being vested with a right 
in the property, the woman, in ret&rn, is, 
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vested with a right in her own person, in 
order that an equality may be established. 
Difference between a wife requiring Khoola 
in lieu of an unlawful article, and requiring 
divorce in lieu of the same in express terms.— 
Ir the thing offered to the husband in return 
for Khoola be not lawful property (as if the 
woman were to desire fai to grant her 
Khoola in lieu of wine or a hog, and he con- 
sent, saying, ‘‘I agree to a Khoola in lieu of 
such wine,” or so forth), a divorce irreversible 
takes place, but nothing is due to the hus- 
band : but if a compensation for divorce con- 
sist of a thing not lawful property (as if the 
woman were to desire her husband to divorce 
her for a cask of wine, and he consent, saying, 
“‘] divorce you in consideration of suc 
wine,” and so forth), a reversible divorce 
takes place.—The reason for divorce takin 
lace in both instances is that the husban 
as suspended it upon the consent of the 
woman, which is already testified ; and the 
difference between the ease of Khoola and 
that of divorce is that, in the former, the 
compensation being null, the word used by the 
husband [Khoola] remains, and that, as being 
a Kinayat, or implied sentence, is effective of 
irreversible divorce ; whereas, In the latter, 
the word divorce is express, and conse- 
quently occasions reversible divorce only.— 
And the husband has here no elaim upon his 
wife, because she has not named any appre- 
clable article, which might be the means of 
deceiving him ; and also, because if the thing 
named be particularly specitied by her, it 
cannot be lawfully made incumbent upon 
her in favour of her husband, on account of 
his being a Mussulman; and in the same 
manner, it cannot be made incumbent if it 
be not particularly speciticd, as in that case 
she does not charge herself with it :—but it 
is otherwise where she specifies a thing under 
a false denomination (as if, for instance, she 
were to make a proposal of Khoola to her 
husand, by saying, ‘‘divorce me for this 
cask of vinegar,’’ and he agree, aud the cask 
afterwards appear to contain wine), for in 
this case he has a claim upon her for an 
equal quantity of vinegar of the medium 
standard, because her naming an appreciable 
article has been the means of deceiving him: 
—and it is also contrary to a case in which 
a master emancipates his slave, or constitutes 
him a Mokatib, in return for a cask of wine; 
tor then the emancipated person is responsi- 
ble to his emancipator for the amount of his 
estimated value as a slave, because the 
owner's property in his slave is a thin 
which bears a certain estimable value, and 
which he therefore cannot be supposed 
willing to relinquish gratuitously ; whereas 
the property in the wife’s person is not of 
ary estimable alue in the circumstance of 
the dissolution of the connubial right, as the 
only reason for its being so, in the attain- 
ment of such right, is its importance, an 
consequent title to respect ; yahence it is that 
the attainment of that right without a return 
is not countenanced byg the law; but the 
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relinquishment of that right being in itself 
a manifestation of such respect, there is then 
nO oecasion to Impose upon any one an 
obligation of property for the purpose of 
manifesting it. 

The compensation for Khoola may consist 
of anything which 1 lawful im dower. — 

HATEVER is capable of being accepted as 
4. dower, is also capable of being accepted as 
a compensation for Khoola, since whatever 
is capable of being a proper return for that 
which is appreciable (namely, the woman’s 
person at the time of its coming into pro- 
riety), must, in a superior degree, be capable 
of being a compensation for a thing not ap- 
preciable (namely, the woman’s person at 
the time of the destruction of propriety). 

Case of Khoola required in heu of pro- 

erty unspecified,—ly a woman say to her 
tachand: ‘*Grant me Khoola for what is in 
my hand,” and he agree, and it should after- 
wards appear that she had nothing in her 
hand, divorce takes place ; but nothing re- 
mains incumbent upon the woman, as she 
has not deceived her husband by any specific 
mention of property: but if she were to say, 
‘‘erant me Khoola for the property in my 
hand,’ and he agree accordingly, and it 
should appear that she had nothing in her 
hand, she must in this case return to him her 
dower, because she has deceived him by a 
specification of property which did not cxist ; 
and hence he does not appear to consent to a 
relinquishment of the connubial propricty 
without a return, and the woman cannot be 
legally bound to give the thing specitied, or 
its value, as its kind or species is unknown : 
neither can she be laid under any legal 
obligation to render the estimated value of 
her person, that is, her proper dower), be- 
cause, in the circumstance of the destruction 
of the connubial propriety, that is not appre- 
ciable ; 1t 1s thercfore fixed that there remain 
incumbent upon her whatever the husband 
may have given in lieu of his attainment of 
the propricty, in order that thus he may 
be shielded from injury.—If, moreover, a 
woman say to her husband, “ grant me Khovla 
for the Dirms in my hand,” and he agree, 
and it afterwards appear that she had nothing 
in her hand, he has a claim upon her for 
three Dirms.— The proofs are here taken from 
the Arabic. 

Case of Khoola in heu of an absconded 
slave,—I¥F a man enter into an agreement of 
Khoola with his wife, in lieu of an absconded 
slave, on the condition that, if the slave be 
recovered, she shall make him over to the 
husband, but if not, she shall not be answer- 
able; yet she is not released from responsi- 
bility, and it remains incumbent upon her 
either to make delivery of the slave or of his 
value, because an agreement of Khoola is of 
a reciprocal nature (whence it is requisite 
, that the recompence be reccived on the part 
of the husband); and the condition of release 
from respons? >ility agreed to by the parties 
‘is disapproved, and consequently void ; but 
yet the Khoola is r ot so, as it is not rendered | 
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void by involving an invalid condition. 
Analogous to this is a case of marriage ;— 
for if a man marry a woman, agreemg to 
give, as her dower, an absconded slave, on 
the condition that if he be recovered he shall 
be made over to her—but if not, that the 
husband is not to be answerable; yet the 
husband is not released from responsibility, 
and it remains incumbent upon him either 
to deliver to his wife the slave specified, 
when able so to do, or to pay her his price. 

Cases of Khoola granted for a specified sum. 
—I¥ a woman say to her husband, ‘‘ divorce 
me thrice for one thousand Dirms,” and he 

ronounce a single divorce, there remains 
mcumbent upon her one third of the thou- 
sand Dirms, because, in requiring three 
divorces for the whole sum, she has required 
cach divorce, scparately, for the third of that 
sum.—It is however to be observed that the 
single divoree pronouneed in this case 18 
irreversible, as being given in licu of pro- 
perty. 

Ir a wor.an say to her hushand, ‘‘ divorce 
me thrice, upon my paying you one thousand 
Dirms,”’ A the husband give her one di- 
voree, nothing is ineumbent upon the woman, 
according to Haneefa, and the husband is at 
liberty to take her back. The two disciples 
say that a divoree irreversible takes place mm 
return for one third of the thousand Dirms, 
because the expression ‘ upon payment of”’ 
is the same as the word “for” in contracts 
of exchange. The argument of Haneecfa is 
that the expression “upon payment” is a 
condition, and the thing conditioned cannot 
be divided according to the parts of the con- 
dition itself: contrary to the word “‘ for,’’ as 
that is uscd to express a return, and as the 
property is not due, divorce express (and 
consequently reversible) remains. 

Ir a man say to his wife, ‘‘ divorce yoursalf 
thrice, for (or upon payment of} .¢ne_ thou- 
sand Dirms,” and she pronounce upon herself 
one divorcee, no effect whatever takes place, 
because the husband is not desirous that she 
should become separated for ary thing short 
of the whole sum specified: contrary to a 
case where the proposal comes from the wife 
(as in the preceding instance), because, as 
she there appears to be desirous of procuring 
separation from her husband at the whole 
expense specified, it follows that she is wil- 
ling to procure it, at the third of that expense 
only, a fortiori. 

Iva man say to his wife, ‘‘ you are divorced 
upon payment of one thousand Dirms,” and 
she agree, divorce takes place upon her, and 
the husband has a claim upon her for the 
thousand Dirms, in the same manner as 
where a man says, ‘‘ you are divorced for a 
thousand Dirms,” and the wife consents, In 
which case divorce takes place, and one thou- 
sand Dirms are incumbent upon her :—but 
it is to be observed that in both cases the 
Wwoman’s‘assent is a condition, because the 
words of the husband, ‘‘ you are divorced for 
one thousand Dirms,” mean, “‘ you are under 
divorce in return for one thousand Dirms 
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dut from you to me,”—and his words, ‘‘ you 
are divorced upon payment of one thousand 
Dirms,’’ mean, ‘‘ you are under divorce on 
condition that one thousand Dirms be due 
from you to me,” and the return cannot 
be made incumbent upon her without her 
assent; moreover, a circumstance suspended 
upon a condition cannot take place until the 
condition be previously fulfilled, wherefore 
the effect in this case depends upon her 
agreeing to What is proposed. And here the 
divorce 1s Peeenable, or the reason already 
stated. 

Ir a man say to his wife, ‘‘you are 
divorced, and there is against you a thou- 
sand Dirms,” and she consent,—or, if a man 
say to his slave, ‘‘ you are free, and there is 
against you a thousand Dirms,” and the 
slave assent,—the slave is free, and divorce 
takes place upon the wife, but nothing 
remains incumbent upon either, according 
to Haneefa:—the rule is also the same uf 
they were not to assent.—The two disciples 
say that the sum specified is incambent upon 
them, where they assent; but that, if they 
do not assent, neither divorce nor emanci- 
pevkes take place; for they argue that the 
atter part of the husband’s address is such 
as is used in bargains of exchange; and a 
contract of Khoola, or of Kitabat, being a 
contract of exchange, is therefore to be con- 
sidered as such ;—as in hire, for instance, 
where if a man say to another, “carry this 
burthen, and there is a Dirm for you,” it is 
the same as if he were to say, ‘‘carry this 
burthen for a Dirm.’’—To this Hancefa re- 
plies that the latter part of the sentence has 
a separate and detached sensc, and there- 
fore 1s not to be connected with the preceding 
part, unless there be something to show that 
it is so;-—hut here nothing exists to evince 
guch connexion, because divorce and manu- 
missiongire frequently produced without any 
substantial return :—contrary to cases of sale, 
or ot hire, as neither of these are to be 
conceived without a substantial compensa- 
tion. 

A proposal of Khoola made to the wife, 
with ua reserve of option to the husband, ts 
mvralid,—IF a man say to his wife, ‘‘you are 
divorced for a thousand Dirms, on a con- 
dition of option to me (or, to you) for three 
days,”’ and she consent, the option is invalid, 
where it is reserved to him, but valid where 
it is reserved to her ; andif she reject his pro- 
posal within the three days, the Khoola is 
null; but if she do nut rcject it within that 
time, the divorce takes place, and the sum 
specified by the husband econ: incumbent 
upon her.—This is the dovtrine of Haneefia. 
The two disciples say that the option is null 
in either case, and that divorce takes place 
upon the woman, and the sum specitied 
becomes incumbent upon her, because option 
is used for the purpose of dissolving a con- 
tract, or other agrecment, after ig has been 
concluded, and not for preventing the execu- 
tion of it; and the act of the man, or of the 
woman, implying proposal on the hart of 
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the former, and acceptance on that of the 
latter, does not carry with it dissolution on 
either part; his proposal does not, as itis a 
Yameen, or suspending vow, on account of 
its involving a condition and a consequence 
(namely, the suspension of divorce upon the 
woman's consent); and a vow is in itself 
incapable of effecting dissolution; nor does 
her acceptance, as that is the condition of 
the vow, and as the vow is in itself inca- 
able of effecting dissolution, so is the con- 
ition; and such being the case, the reserve 
of option on either part is null.—The argu- 
ment of Hancefa is that Khoola on the part 
of the woman stands as a sale, since 1t 18 a 
transfer of property for a return, and accord- 
ingly, if it proceed first from the wife, by 
her saying to her husband, ‘‘ divorce me in 
return for one thousand Dirms, on a con- 
dition of option to me (or, to you) for three 
days,” and she afterwards retract before her 
husband signifies his consent, her retractation 
is approved, on which account it is restricted 
to that Majlis, or situation, and does not 
extegd beyond it,—that is, if she rise from 
her seat before her husband signifies his 
assent, it becomes null; the condition of 
option in it therefore, when procceding from 
the wife, is "approved; but when it proceeds 
from the hu Eads the condition of option 
is not approved, because itis then a vow, 
wherefore his retractation of it is not ap- 
proved, and it continues in force beyond the 
Majlis ; and as it is a vow on the part of the 
husband, he ean have no option, since a vow 
does not admit of option. Let it be also 
observed that the case of a slave, with 
respect to manumission, is the same as that 
of a wife, with respect to divorce ;—that is 
to say, manumission for a consideration is 
un exchange, on the part of a slave, the 
same as divoree for a return, on the part of 
a wife, 

The assertion of the husband respecting 
Khoola is to be eredited.—I¥ a man say to 
his wife, ‘‘I yesterday divorced you for a 
thousand Dirms, but you did not consent,” 
—and the woman reply that she did con- 
sent, the assertion of the husband is to be 
ercdited: but if a man say to another, ‘I 

esterday sold you this slave for a thousand 

irms, but you did not consent,” and the 
other reply that he did consent, the asser- 
tion of the purchaser is to be credited. —The 
reason. of the difference between these two 
cascs is that divorce for a compensation is 
a vow, when procecding from the husband, 
and his acknowledgment of his having made 
the propusal does not necessarily imply an 
acknowledgment of the condition having 
taken place, as the vow holds good indepen- 
dent of that circumstance, whereas sale 
cannot be effueted without the consent of 
the purchaser, and hence an acknowledg- 
ment of sale necessarily implies an acknow- 
ledgment. of that circumstance without 
which sale cannot exist, ngmely, consent, 
and the seller’s denial of that circumstance 
is a contradiction to hig previous acknow- 
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ledgment, and consequently not to be 
credited. 

A mutual discharge leaves each party with- 
out any claim upon the other.—A MOBARAT, 
or mutual discharge (signified by a man 
saying to his wife, ‘‘Il am discharged from 
the marriage between you and me,”’ and her 
consenting to it), is the same as Khoola,— 
that is to say, in consequence of the declara- 
tion of both, every claim which cach had 
upon the other drops, so far as those claims 
are connected withtheir marriage. This isthe 
doctrine of Hanecfa. Mohammed says that 
nothing is done away by either except what 
is particularly mention ed by both the husband 
and the wife. Aboo Yoosaf unites with Mo- 
hammed, as to the Khoola, but with Hanecfa 
as to the mutual discharge.—The argument 
of Mohammed is that mutual discharge and 
Khoola are contracts of exchange, in which 
the circumstances specifically stipulated are 
alone regarded, and not those which are not 
stipulated. The argument of Aboo Yoosat 
is that the word Mobarat, from its gramma- 
tical form bears a reciprocal sense)? and 
therefore requires that the discharge be 
equally established on both sides; and this 
is general; yet the discharge is in this case 
restricted to those rights connected with 
marriage, as the design proves it to be so; 
but Khoola only requires that the woman be 
freed from the restraint of her husband ; and 
as that is obtained by the dissolution of the 
marriage, it does not require that all its 
effects be terminated. The argument of 
Haneefa is that Khoola bears the sense of 
separation, and that is general, the same as 
a mutuul discharge, and consequently mar- 
riage is thereby terminated, together with all 
its rights and effects, the same as by a mutual 
discharge. 


Khoola entered into by a father on behalf 


of his infant daughter ts invalid.—I¥ a tather 
transact a Khoola with the husband of his 
infant daughter, agreeing to pay the don- 
sideration out of her property, the Khoola is 
not valid with respect to her, because this 
exhibits no regard for her interest, as her 
person is not appreciable in the dissolution 
of a marriage, whereas the consideration is 
so: contrary to marriage (as where a man 
contracts his infant daughter to another) for 
that is valid, because the woman’s person, on 
entering into a marriage, is appreciable :— 
and the woman's person not being appreciable 
in the dissolution of a marriage, the Khoola of 
a wife sick of a mortal illness is considered 
as proceeding from the third of her property; 
but being appreciable upon entrance into a 
marriage, if a man sick of a mortal illness 
were to marry a woman ona proper dower, it 
1s considered as coming from the whole of his 
property.—The Khoola, therefore, being ilze- 
gal, the dower of the infant does not drop, 
nor does the husband acquire any right to 
her property.—'Lhere are two traditions with 
respect to thetact of the father occasioning 
divorce in this instance; according to one, 
divorce does take ptace ; but according to the 
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other it does not; the former, how ver, 1s the 
better opinion, because the Khoola is a sus- 

ension of divorce upon the consent af the 
father, which is the same as upon any other 
condition. 

Unless he engage to hold himself responsible 
Sor the compensation.—IF a father transact a 
Khoola on the part of his infant daughter for 
a certain sum, engaging to hold himself 
responsible for the payment, the Khoola 1s 
valid, and the sum specified becomes ineum- 
bent upon him, because the engagement even 
of a stranger for the consideration of Khoola 
is valid, and consequently that of a father in 
a superior degrve: in this instance also the 
infant’s dower does not drop, as tue father 
has no authority with respect to the relin- 
quishment of it. 

Or refer tt to his daughter's consent.— 
Anp if the father were to stipulate that his 
daughter is to be responsible for the sum 
specified, this will depend upon her con- 
sent where she is competent {that is, capable 
of comprehending the nature of her situation, 
and that of the present transaction, and pro- 
nouncing upon them); and if she consent, 
divorce takes place, on account of the con- 
ditton being fultilled upon which it is sus- 
pended : but the sum specified (or considera~ 
tion) is not incumbent upon her, as an infant 
is incapable of undertaking the discharge of 
any pecuniary obligation; and if the father 
consent on his daughter’s behalf, there are 
two traditions concerning it;—aecording to 
one, divorce does not take place until she 
shall eventually express her consent; and 
according to another, divorce takes place 
independent of it; but here the compensa- 
tion agreed for is not incumbent upon her at 
all events.—And in the same manner, if a 
father, transacting a Khoola on the part of 
his infant daught:r, agree that the compen- 
sation shall consist of her dower,,eand he 
happen not to be surety for the same,* the 
validity of the Khoola depends upon the 
daughter’s consent, which if she declare, 
divorce takes place; but yet har dower does 
not drop : and ee also, if the father consent 
on his daughters behalf, there are two_tra- 
ditions concerning it, as already stated: if, 
however, he be surety for the dower, amount- 
ing to one thousand Dirms (for instance), 
divorcee takes place, because the condition 
(namely consent) is existing ; and five hun- 
dred Dirms only are incumbent upvn him, 
according to a favourable construction of the 
law. Analogy would suggest that he is liable 
for the whole thousand, upon this ground, 
that where an adult woman transacts Khoola 
on her own behalf, before consummation of 
marriage, for any specified sum (say one 
thousand Dirms), and her dower be also one 
thousand, the whole sum is incumbent upon 
her, and is discharged by five hundred drop- 
ping from her dower, and her paying the 

‘a 





= * See Book of Marriage, Chap. III. 
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otlfer five hundred out of her own property : 
—but according to the more favourable con- 
strugtion of the law, nothing whatever is 
incumbent upon her, because the intent of 
the husband, in the transaction, 1s merely 
to free himself from the obligation of her 
dower ; and this end being obtained, nothing 
beyond that remains incumbent upon her. 


CHAPTER IX. 
OF ZIHAR. 


Definition of the term.—TuHE word Zihar 
is derived from Zinr, the back.—In the lan- 
uage of the law it signifies a man comparing 
hie wife to any of his female relations within 
such prohibited degree of kindred, whether 
by blood, by fosterage, or by marriage, as 
renders marriage with them invariably un- 
lawful,—-as if he were to say te her [by a 
peculiarity in the Arabic idiom], ‘‘ you are to 
me like the back [Zihr] of my mother.” It, 
is essential to Zihar that. the person compared 
be the wife of the speaker, insomuch that 
Zihar does not apply to a female slave; and 
competency to pronounce Zihar appertains 
only to one who is a Mussulman, of sound 
mind, and mature age, that pronounced by a 
Zimmee or an infant being nugatory ; and its 
effect is to prohibit the person who pronounces 
it from carnal connexion with his wife, until 
he shall have performed an expiation. 

Zihar prohibits carnal connection until ex- 
piation.—l]F a man say to his wife, ‘vou 
are tome like the back of my mother,” she 
{the wife] becomes prohibited to him, and his 
carnal connexion with her 1s unlawful, as 
well as every other conjugal familiarity, 
until he perform expiation for the same, as 
is enjoined in the sacred writings. 

Nature and duration of Zihar.—In times 
of ignorance (that is, before the establish- 
ment of the ussulman faith), Zihar stood 
as a divorce; and the law afterwards pre- 
served its nature (which is prohibition), but 
altered its effect to a temporary prohibition, 
which holds until the performance of expia- 
tion, but without dissolving the marriage.— 
The reason for this is that Zihar is an offence, 
as being a declaration founded upon a false- 
hood, and which amounts to a disowning or 
denying of the wife; and therefore finds its 
prope punishment in her being rendered un- 

awful to him who pronounces it, by a pro- 
hibition which cannot be removed but by his 
performing expiation: and as carnal con- 
nexion becomes prohibited by Zihar, so do 
all its accompanying privileges, such as 
kissing, touching, and other familiarity, lest 
the husband be tempted to the commission of 
the carnal act; in the same manner as is the 
rule with respect to relations within the 
prohibited degrees, with whom not only the 
carnal act itself, but also every familarity 
which leads to the commission of it, are pro- 
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hibited : contrary to that respecting women 
fasting, or in their courses, with whom 
although the commission of the carnal act 
itself be prohibited, yet other liberties are 
not so, as those situations are perpetually 
recurring to them, and if such a rule were 
to hold, it would operate as an almost con- 
tinual restraint upon them; whereas, with 
respect to women under Zihar, or within the 
prohibited degrees, this is not the case. 

If the prohibition occasioned by Zihar be 
violated, yet no additional penalty ws wn- 
curred.—Ie aman, having prodouced Zihar 
upon his wife, have carnal connexion with 
her before he makes expiation, it behoves 
him to repent and pray forgiveness from 
Gop; but nothing is incumbent upon him, 
except the expiation on account of his Zihar, 
as before, and that he refrain from any re- 
petition of the carnal act with her until he 
prem such expiation, because it is re- 
ated of the prophet that he thus commanded 
one who had committed the carnal act with 
his wife after Zihar, and before expiation ; 
from which tradition it appears that nothing 
more is incumbent (in consequence of the 
commission of the carnal act before expia- 
tion), for if it were so, the prophet would 
somewhere have mentioned it. 

Zihar cannot occasion divorce.—LEt it be 
observed that fromthe words of the husband 

you are to me like the back of se mother,’ 
nothing but Zihar is established, because 
the term employed expressly signifies Zihar ; 
and if he should intend divorce by it, yet 
that does not take place, as the law of di- 
vorce ‘is broken through in this particular,* 
and consequently Zihar does not admit of 
divorce being intended by it. 

thar ts established by a comparison with 
any part of the body which rmplies the whole 
pe) sen.—IF a man say to his wife. ‘* you are 
to me like the belly of my mother,” or ‘‘ the 
thigh,’ or ‘‘the pudendum,’—Zihar is 
ther®by established, as Zihar signifies the 
likening of a woman to a kinswoman within 
the prohibited degrees, which interpretation 
is found in the comparison being applied to 
any of the parts or members improper to 
be seen.—And Zihar is in the same manner 
established, by the likening of the wife to 
any other kinswoman within such prohibited 
degree as that marriage with them is at all 
times unlawful, such as sisters, and aunts, 
and foster-mothers, who are invariably pro- 
hibited, a8 well as a natural mother. And 
so also if a man say to his wife, ‘‘ your head 
is to me like the back of my mother,’ or 
‘‘your pudendum,” or ‘‘ your waist,’’—be- 
cause by these the whole person is figura- 
tively expressed ; and so also if he were to 
say, ‘‘your half or your third,” because 
in ¢his case th® effect is established in a 


* That is to say, Zihar has been made, by 
the law, a thing distinct and @eparate from 
divorce, and subject to a rule peculiarly ap- 
sblicable to itself. ® 
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diffusive portion “ and consequently extends 
to the whole person, because, as the diffusive 
portion of any thing is a proper subject of 
all other acts, such as purchase, sale, and 
so forth, so is it of divorce; but divorce 
being incapable of division, is necessarily 
established in the whole person; and as 
Zihar resembles divorce, it therefore, like 
divorce, extends to the whole also. 

A general comparison takes effect accord- 
ing to the husband's explanation.— WHERE a 
man says to his wife, ‘‘ you are to me like 
my mother,’’ it is requisite that his intention 
be examined into, so as to discover the true 

redicament in which the wife stands; and 
if he declare that his meaning was only to 
show respect to his wife, it is to be received 
according to his explanation, because in 
speech respect may be expressed by a gencral 
comparison; or, if he declare his intention 
to have been Zihar, that is accordingly estab- 
lished, for here appears a comparison with 
the whole person of his mother, in which her 
back is included ; but as that is not expressly 
mentioned, the speaker’s intention is 1equi- 
site to establish it; and if he declare his 
intention to be divorce, a divorce irreversible 
takes place, as his comparing his wife with 
his mother is likening her to one who is pro- 
hibited to him, and 1s therefore the same as 
if he were to say, ‘‘you are prohibited to 
me,” thereby intending divorce ;—but if he 
declare that he had no positive intention, 
neither Zihar nor divorcee are established 
(according to Hanecfa and Aboo Yoosaf), 
because the address bearing the construction 
of respect, must here be taken in that sense, 
as being of less importance than any other. 
Mohammed says that Zihar is established 
independent of intention, becausc, a com- 
parison of the wife with a limb or member 
of the mother oceasioning Zihar, it follows 
that, where it is made with the whole, Zihar 
19 established 3 fortiori.— With Abvo Yoosaf, 
if the intention of the husband be mé@rel 
prom en yan Aila only is established, 

ecause the.prohibition by Aila is less rigo- 
rous than by Zihar.— With Mohammed, on 
the contrary, Zihar is established: his argu- 
ment is taken from the Arabic. 

And the same of a@ comparison in point of 
prohibition.—IF a man say to his wite, ‘ you 
are to me prohibited, like my mother,” in- 
tending cither Zihar or divorce, it takes effect 
according to his intention, as this address 
may be taken in either sense,—in that 
of Zihar, as being a comparison,—and in 
that of divorce, as expressing prohibition, 
eens by the comparison. In this 
case, however, if he have no intention, accord~- 
ing to Aboo Yoosaf, Aila is established,— 
and, according to Mohammed, Zihar,—as in 
the preceding case.—And if he say, ‘@you 
are to me prohibited like the back of my 





* Joozoo SHae is here rendered a diffusive 
portion, in opposition to Joozoo Mayeen a 
particular or specified portion. 
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mother,”’ and thereby intend divorce or Aila, 
yet nothing but Zihar is established, accord- 
ing to Haneefa.—The two disciples say, that 
whatever he may intend is established, as 
probiition equally implies either Aila or 

vorce: according to Mohammed, however, 
where divorcee is the intention, no Zihar 
is established ; whereas, according to Aboo 
Yoosaf, divorce and Zihar are both estab- 
lished together (that is, divorce is estab- 
lished on account of the intention, and Zihar 
on account of the term Zihr [back] being 
expressly mentioned, as was stated in its 
proper place).—The argument of Hanecfa 
is that the words above recited expressly 
signify Zihar, and therefore do not bear any 
other sense ; and the word prohibited, which 
is introduced there, relates solely to the pro~ 
hibition by Zihar, as prohibition is of various 
kinds, of which that by Zihar is one, and is 
on this occasion preferred, on account of the 
accompanying comparison with the back of 
the mother; and all other kinds of prohibi- 
tion beingoonly constructive, and that by 
Zihar positive, the prohibition to which the 
word ‘* prohibited’’ alludes, is to be taken as 
relating to the Zihar only. 

Zihar has no effect upon any but a wife.— 
ZIWAR 1s not established with respect to any 
but the wife of the speaker, insomuch that if 
a man pronounce a Zihar upon his female 
slave, it has no cffect, for various reasons :— 
First, Gop has said,—‘‘ MEN WHO PRO- 
NOUNCE AIHAR UPON THETR WOMEN,’ — 
where, by women is understood wives; 
SECONDLY, the legality of a female slave is 
of a secondary or dependant nature, and 
that of a wite of a primary or original 
nature, and hence those two persons must 
not be confounded; THirp.Ly, Zihar is an 
imitation of divoree, and divoree does not 
take place upon a slave. 

lf a man marry a woman witkout her 
consent, and pronounce a Zihar upon her 
before that be obtained, and she afterwards 
signify her consent, the Zihar is void, 
because the husband, in making the com- 
parison, said no more than what was at that 
time strictly true, and hence what he says 
does not amount to a disowning or denying 
of her. 

OnrEcTion. — It would here appear that 
the validity of the Zihar remains suspended 
upon the woman’s consent to the marriage, 
in the same manner as the manumission of 
the purchaser of a slave from an usurper 
rests upon the consent of the proprietor (that 
is to say, where a person purchascs a slave 
of the usurper of him, and emancipates him, 
the validity of his emancipation depends 
upon the proprictor’s assenting to the sale), 
because Zihar is a right of possession by 
marriage, in the same manner as manu- 
Mission is aright of possession by right of 
property. 

Repii.—The validity of the Zihar is not 
suspended upon her consent to the marriage, 
becarse Zihar is not one of the rights of 


| marriage, as it has no place in the ordinances 
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of ghe law,* whereas matrimony has a place 
in them, and that which is not of the law is 
incapable of appertaining as a right to that 
which is one of its ordinances; contrary to 
the case of manumission proceeding from the 
purchaser of a slave out of the hands of his 
usurper, a8 manumission is a right of pro- 
perty. 

Lihar collectively pranounced takes place 
upon every individual to whom it is addressed. 
— WHERE aenan addresses all his wives col- 
lectively, saying, “‘ ye are to me as the back 
of my mother,” Zihar is established with 
respect to every one of them, he having on 
this occasion applied the Zihar to them all 
indiy'riminately, as in divorce, where if a 
man direct a sentence of divorce to the whole 
of his wives collectively, it takes place upon 
the whole. And here an expiation is incum- 
bent upon him, on account of cach wife 
respectively, because prohibition has been 
established with respect to each ; and expia- 
tion is ordained for the purpose of terminating 
and abolishing the prohibition g and where 
that is numerous the cxpiation "must be so 
likewise, according to ic number of pro- 
hibitions: contrary to a case where a man 
pronounces an Alla (or vow of four months 
abstinence from carnal connexion) upon all 
his wives collectively, and breaks his vow 
by having carnal knowledge of them within 
the four months, for here a single expiation 
only is incumbent upon him, because in this 
case explation is incumbent upon him, out 
of respect to the honour and greatness of the 
name of Gon; and his name, in a vow of 
Ali, is mentioned once only, as it is pro- 
nounced by the man saying to all his wives, 
‘by Gop \ will not have carnal connexion 
with you.” 

Section. 

Of Lxrpiation. 

°A Zidir may be cxrpiated by the emanct- 
pation of a slave, &e.—VHE expiation of a 
Aihar may be effected by the emancipation of 
a slave; or if, from not being possessed of 
such slave, ¢lis mode be impracticable, it 
may be effected by a fast of two months 
successively ;+ or if the state of the health 
do not admit of such fast, by the distribu- 
tion of victuals to sixty poor men; because 
a passage which occurs in the Koran, re- 
specting expiation, demonstrates the obliga- 
tion of performing it in one or other of those 
ways: but the expiation is supposed to pre- 
cede a man’s touching his wife, after having 
pronounced a Zihar upon :—-in expiation by 
manumission or tasting this is evident, be- 
cause the text relates to that; and so also 


* That is, there are no particular rules 
instituted for it in the Koran, the laws re- 
specting it being taken from the Sonna. 

+ By Sawm, or fasting, is here and else- 
where understood an abstinence aon food 
and every carnal enjoyment from the rising 
to the setting sun of each day, within the 
prescribed term. e 
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in expiation by the distribution of victuals 
to the poor ;—because by expiation prohibi- 
tion is terminated, wherefore it 1s necessary 
that the expiation be first made, in order 
that carnal connexion may be lawful. _ 
The emancipation of a slave ofany descrip- 
tion suffices.—It suffices for an expiation that 
a slave be released, whether that slave be an 
infidel ora Mussulman, an infant or an adult, 
a male or a female, because the word Rakba, 
in the Koran, applies equally to all of these, 
as it signifies one who is possessed, in right 
of property, by another, under any descrip- 
tion whatever.—Shafei says that the eman- 
cipation of an infidel does not suffice as an 
expiation, because this is a right of Gop, 
which cannot lawfully be expended upon 
one who, as being an infidel, is his enemy ; 
like Zakat, which is a right of Gop, and the 
disbursement of which upon infidels, as being 
the enemies ef Gon, is therefore illegal.— 
To this our doctors reply, that the emancipa- 
tion of a slave [Rakba} is what is mentioned 
in the text, and that is fulfilled by the manu- 
wissipn of an infidel: aud as to what Shafei 
advances, of expiation being a right of Gop, 
and therefore not to be expended upon his 
encmies, it may be replied that the intention 
of the expiation is to render the slave equal 
to the fulfilment of such duties as relate to 
Gov, that is to say, of Zakat, pilgrimage, 
bearing evidence, fighting for the faith, 
magistracy, and so forth; and if the slave 
be not a Mussulman, and continue an infidel 
after manumission, thereby enhancing his 
crime of infidelity, and precluding himself 
from receiving those advantages which he 
was qualificd to enjoy through his freedom, 
it. is to be attributed to the error of his choice, 
and not to any defect in the act of the 
explator. 
Unless such slave be defective an one of his 
facultces.—1T isnot sufficient, as an expiation, 
to emancipate a slave who is blind, or maimed 
of both the fellow-members, whether hands 
or feet, because here such a slave is utterly 
deprived of one of his bodily cndowments 
cither of seeing, athlon | or walking, and 
the payee of any one advantage ina slave 
renders the manumission of him insufticient 
as au explation, since a person in such a 
state is accounted dead: but where the 
privation is not entire it does not forbid the 
validity of the expiation, and hence it suf- 
fices for that purpose to emancipate a slave 
who is blind of. one eye, or maimed of one hand 
or foot, or of a hand and foot, from opposite 
sides, as this amounts not to an absolute pri- 
vation of one of the advantages, but only to a 
defect : the case, however, is otherwise where 
he is maimed of a hand and foot upon the same 
side, for in this case his emaneipation would 
ngt suffice, as this amounts to a privation of 
the advantage of walking, since, without 
the assistance of the hand upon the lame 
side, that is impracticable. e 
The emancipation of a deaf glave suffices.— 
Ir suffices, as al explation, to emancipate a 
deaf slave. Analogy would suggest that this 
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is not sufficient, as the slave is here deprived 
of one faculty; but it is admitted as suf- 
ficient, upon a favourable construction of 
the law, as the radical faculty still continues, 
since one who is considered as deaf may yet 
be capable of hearing what is spoken aloud : 
if, however, he cannot hear at all (as where 
a person is born perfeetly deaf), his eman- 
cipation does not suflive. 

But not that of one who has lost both his 
thumbs.—It does not suffice, as an expiation, 
to emancipate a slave who has lost both his 
thumbs, as his power of carrying, which is 
one of his bodily cndowments, is in that case 
destroyed. 

Or who ts insane.—NFITHER does it suffice 
to emancipate a slave who is insane, because 
no use is to be derived from the members of 
the body unless they be informed with reason, 
and therefore a privation of reason amounts 
to a privation of all the corporal endowments. 

Unless it be an occasional insanity only.— 
Bor if the slave be one who is insane only 
at intervals, his freedom suffices for an ex pia- 
tion, as this circumstance is not an vutter 
privation of the faculty, but only a defect in 
it, which does not prevent the sufficiency. 

Nor of a Modabbir, or Am-Walhd, or 
Mokatib, who has paid part of his ransom.— 
Ir does not suflice, as an expiation, to 
emancipate a Moddabir, or Am-Walid, as 
such are eventually entitled to their freedom, 
and hence their bondage is incomplete ;—and 
so also of a Mokatib who has fulfilled his 
contract of Kitabat in part, because in this 
case his freedom must be accounted as in 
return for the part of his ransom already 
received, and consequently docs not suffice 
for an expiation, as that 1s an act of piety, 
in which speciality isessential.—I1 is recorded 
as an opinion of Hanectfa that the release of 
this Mokatib is sufficient, as bondage is found 
to exist in him in every shape, and accord- 
ingly the contract of Kitabat admits of being 
annulled: contrary to Am-Walids and “fo- 
dabbirs, as a Tadbecr or Isteelad cannot be 
cancelled. 

IF a person who pronounces Zihar emauci- 
pate, for expiation, a Mokatib who has not 

aid any part of his ransom, it suffices.— 
Bhafei says that it does not suffice, because 
the Mokatib is a claimant of freedom, in 
virtue of the contract of Kitabat, and is 
therefore the same as a Modabbir.—The 
argument of our doctors is that bondage 
exists in a Mokatib in every shape, because 
the contract of Kitabat is capable of annul- 
ment; and also, because the prophet has 
declared ‘‘a MoKATIB is a slave as long as 
a single DrrmM remains due from him.” 

That procured for a parent or child suf- 
fices.—I¥ a man purchase his father or his son, 
intending expiation therebyy it sufficesy— 
Shafei says that it does not suffice ;—the 
same difference of opinion subsists in the case 
Uf expiation of a Yameen, as shall be recited 
at large in treating of vows. 

But not that of a share in a coparcenary 

~~-,—-IF a man, being rich, emancipate his 
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half of a coparcenary slave, and then indem- 
nity his partner for the value of theremainder, 
this docs not suffice for an expiation with 
Haneefa.—The two disciples hold that it 
suftices, because the expiator, becoming pos- 
sessed of his partner’s share by indemnifying 
him, docs in effect emancipate a slave who is 
entirely his own property :— but it were other- 
wise 1f the expiator be poor, as in this case 
it is Incumbent upon the slave to perform 
Siayet, or emancipatory labour,'ior the part- 
ners share; aid hence the emancipation 
is, so far, for a return. The argument of 
Haneefa is that in this case the emancipation 
is defective in the proportion of the partner’s 
share, until the transition of the property 
in it to the emancipator be offected. by his 
indemnifying the other partner, and this 
circumstance forbids its sufficiency for an 
explation. 

The partial emancipation of a sole slave 
Cwhen followed by the emancipation of the 
remarnder) suffices.—IF a man emancipate 
half of his»wn slave, as an expiation, and 
afterwards cmancipate the remainder for the 
same purpose, it suffices, as this amounts to 
no more than cmancipating him by two sen- 
tences instead of one; and the defect which 
appears in the second half on account of the 
first half being already free is not regarded, 
since this defect has been induced upon the 
explator’s property, in consequence of his 
cmancipating it on account of expiation ; 
and a defect like this is not regarded; but is 
considered in the same light as when a man 
having thrown a goat on its side for the 
purpose of sacrifice, happens to direct his 
knife in the animal's eye, so as to render it 
defective, which is not regarded, the sacrifice 
of the goat being still lawful, as the defect 
has betallen the property on account of 
sacrifice: contrary to the preceding case, 
because there the defect appcarg, in the 
property of the other partner.— This proceeds 
upon the tenets of Haneefa.—With the two 
disciples manumission is indivisible, and con- 
sequently the emancipation of gn half is, in 
eftect, the emancipation of the whole slave, 
so that it is not considered in that instance 
as proceeding from two sentences. 

But not uf carnal connexion take place 
betiveen the two emancipations.—IF a man 
emancipate half his slave, as an expiation 
of Zihar, and then have carnal connexion 
with the wife upon whom he had pronounced 
the Zihar, and afterwards emancipate the 
other half, it is not valid as an explation, 
according to Haneefa, because he holds 
that manumission admits of division, and 
the condition of its sufficiency, in the sacred 
writings, is that it be performed before the 
man touch his wife; but here the emancipa- 
tion of one half takes place after touching.— 
With the two disciples, on the contrary, the 
emancipation of an half amounts to an 
emancipation of the whole, wherefore the 
emancipation in this case appears to take 
place upon the whole, before touching. 

_ Bhar may be expiated by fasting two months. 
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—I¢ the person pronouncing a Zihar be not 
possessed of a slave, his expiation may be 
made by fasting for two successive months, 
provided those do not include the Ramzan, 
nor the festival of Fittir,” nor the days of 
Nihr t or Tashreek.t The fast must be suc- 
cessive (that is, uninterrupted), because it 1s 
thus expressed in the text; and it is a 
condition that the Ramzan be not. included 

because the abstinence observed in that period 
is not count in expiation ; for if 1¢ were to 
be so counted, this would in cffect induce the 
annulment of 2 thing orduined by Gon; and 
it is also a condition that the festival of 
Fittir, and the days of Nihr and Tashreck 
be n@t included, as (these being ordaine 

festivals) any extraordinary abstinence in 
them is forbidden. 

But of carnal connecion take place during 
the fust, it must be commenced de novo,—lk 
the expiator, either wilfully or through for- 
getfulness, in the night, or, from the latter 
cause, in the day time, should during the 
term of expiation have carnal connexion with 
the wife upon whom he had pronounced the 
Zihar, he must again begin the fast anew, 
according to Hanecfa and Mohammed. Abvo 
Yoosaf says that it is not incumbent upon 
him to begin it again, as his connexion with 
the wife does not amount to an interruption 
of the fast, since that is not broken by it ; 
and if it be said that one condition of the 
fast is that it preecde touching, it may be 
replied that a compliance with that injunction 
is here rendered impossible; he therefore 
holds that it must in this ease suffice that a 
part of it precede touching, for if the fast be 
commenced anew (as in the doetrine of 
Hancefa and Mohammed), it follows that the 
whole would be subsequent to touching.— 
The argument of Hancefa and Mohammed is 
that the conditions of making expiation by 
fast arqtwofold ;—one, that the fast precede 
touching ;—another, that the two months be 
exempt from touching; and the second of 
these being vivlated by the connexion, the 
circumstancg with respect to which the con- 
dition was made is not fulfilled, and therefore 
the fast must be commenced anew, because 
though the observance of the first condition 
be nowrendered impossible, yet stillit remains 
in his powcr to perform the expiation in such 
a way as may fulfil the second condition of 


Ir the expiator wilfully break his fast in 
the day time, within the two months, either 
with or without excuse, he must commence 
it anew, according to all the doctors, as this 
is an interruption of the fast, a condition of 
which is that it be for two raonths succes- 





* The day of breaking Lent. 

+ The day of sacritice, being the tenth of 
the month Zooal Hidjee, when the pilgrims 
assemble at Mecca. & 

+ The true sense of Tashreek (as here ap- 
plieu) the translator has not been able to 

scover. ‘ 
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sively ; and this being still in his power it is 
therefore incumbent upon him. 

Fasting the only mode tn which a slave can 
expiate Zihar.—I¥ a slave pronounce a Zihar 
upon his wife, a fast of two months succes- 
sively is the only mode of expiation which is 
allowed him, because he is incapable of 
possessing any thing in his own right as a 
proprietor, and consequently cannot explate 
in any other way.— And here, if the owner 
of this person were to release another of his 
slaves, or to distribute victuals to sixty poor 
men, on his behalf, yet it does not sutiice, 
as a slave, being incapable of possessing 
property, cannot be regarded as a proprietor, 
from his master's consignment or transfer of 
if. 

Zihar may be expiated by the distribution 
of alms.—Ir the person pronouncing a Zihar 
be incapable of observing a fast (from the ill 
state of his health or other cause), it is in- 
cumbent upon him to give victuals to sixty 
poor men, Gon having said, ‘‘WHERE A 
MAN CANNOT FAST, LET HIS EXPIATION BE 
MAD BY DISTRIBUTING VICTUALS TO SIXTY 
poor MEN.’—By the term victuals is here 
understood half a Saa* of wheat, or one 
Saat of barley or dates, or the value thereof 
in money; because the prophet has said, 
“for each pauper there is half a Saa of 
WHEAT ;’”’—and also, because regard is here 
had to the removal of want from each for 
one day, and consequently the proportion to 
cach is determined by the Sadka Fitter, or 

alms given on the festival breaking Lent.— 
Observe that what is here said, ‘‘ or the value 
thereof in money,” is the opinion of our doc- 
tors, as has been related at large in the book 
of Zakat. And if the expiator bestow one 
Mant of wheat, or two Mans of Barley, or 
dates upon the poor, it suffices, since this 
fulfils the design, as wheat and barley are 
of one and the same genus or nature, in 
respect to food, and consequently to com- 
persate the defect in one grain by an addi- 
tion of the other is lawful: contrary to a 
caxe where a man fasts, and at the end of 
a month pecomes incapable of continuing 
the fast, on account of sickness, for here the 
expiation would not be effected by giving 
victuals to thirty paupers, because fasting 
and victuals are not homogeneous, and con- 
sequently the completion of one by means of 
the other is insuflicient. 

Ir the person pronouncing a Zihar desire 
another person to distribute the victuals for 
him as an expiation, and the latter do so, 
it suffices, as this amounts to borrowing so 
much; and the pauper to whom the person 
so commissioned gives the victuals appears 
first to make seisin of them in behalf of the 
expiator, and then to receive them on his 
own account; “hus the expiator is first 


* About four poundg. 
+ About eight pounds. 
+ About eighty,pounds. 
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seised of the property, and then makes it 
over to the pauper. : 

IF the pronouncer of a Zihar feed sixty 
paupers morning and evening, it suffices, 
where they are filled, whether they cat more 
or less.—-Shafei says that this does not 
suffice, as it is requisite that the victuals be 
regularly consigned to sixty poor men, the 
same asin Zakat and Sadka Fitter, because 
in consigning, their wants are more effect- 
ually relieved than by fecding, which is only 
an act of permission, and consequently can~ 
not stand for consignment.—The argument 
of our doctors is that the word Itaam, or feed- 
ing, is what is mentioned in the text, and the 
literal meaning of that 1s to give a power 
over food, which is found in permitting to cat, 
the samne as in consignment: but in Zakat 
and Sadka Fitter, consignment is essentially 
requisite, and mcre permission docs not 
sutfice, because there the gift is incumbent, 
and by gift, consignment 1s understood.—In 
short, with respect to whatever is mentioned 
in the sacred ordinances of the law under 
the term victuals, permission is suffigent ; 
but in what is mentioned under the terms of 
gift or payment, consignment is a condition. 

Ir among the sixty paupers thus fed 
morning and evening there be an infant 
newly weaned frum the breast, it does not 
suffice, as the expiation is not in that case 
completely performed, a child of this de- 
scription not being yet able to cat a full pro- 
portion of victuals. 

Wirn barley-bread it is requisite that some 
provision be bestowed such as it is usual to 
cat with bread, as the appctite cannot be 
satisfied with that alone; but with wheaten- 
bread this is unnecessary. 

Ir victuals be given to one pauper for 
sixty days, it suffices, because the relief of 
want is what is required, and want recurs 
every day, wherefore giving it to the same 
person a second day amounts to giving it to 
asecond pauper.—Butif the victuals for sixty 
be given at once to a single pauper, it does 
not suffice :—yetif they be given to him at 
sixty separate times within the day it suf- 
fices, according to some; but others allege 
that it does not suffice. 

Carnal connexion during expiration by alms 
does not require that the alms be distributed 
anew.—IrF the person pronouncing a Zihar 
have carnal connexion with his wife within 
the time of his performance of expiation by 
alms, as above, still it is not necessary that 
he should recommence, as it is not set forth 
as a condition in the word of Gop that this 
species of expiation should precede touching: 
but it nevertheless behoves him not to touch 
her until he shall have made expiation, as 
it is possible that in the interim he may be 
enabled to perform that by tke manumissjon 
of a slave, or by fasting tor two months, in 
which case this would induce expiation by 
‘those methods after touching, contrary to the 
injunction of the text. 

Ir a man, as an expiation for two Zihars, 
distribute to each gf sixty paupers a double 
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proportion of victuals (suppose one Saa of 
wheat to each), yet this does not suffice for 
more than one Zihar, according to the two 
Elders.—Mohammed says it suffices for poth. 
—But if the victuais be bestowed in this way 
upon sixty paupers, as an expiation for the 
breach of a fast, and for Zihar, it suffices for 
both.—The argument of Mohammed is that 
what is bestowed upon the paupers aforesaid 
suffices for the performance of both expia- 
tions, and the persons upon*whom it is 
bestowed are also proper subjects of both 
expiations, and consequently the act is eflec- 
tual for two expiations, in the same manner 
as where the occasions of explation are dif- 
ferent (as in the case of expiation for a 
breach of fast and a Zihar),—or where the 
expiations are separately performed. The 
argument of the two Elders is that the inten- 
tion, where things ure of one and the same 
nature, is nugatory : but regard is had to it, 
when things ure different in nature, because 
a respect to intention is ordained, for the 
sake of distinguishing between different 
things; and hence, if atonement were due 
from a person for the neglect or omission of 
two days’ fast, in the month of Ramzan (a 
Thursday and a Friday for instance), and 
the person by fasting afterwards two days 
intend atoncment, it suflices, although the 
days on which he thus fasts be not the same 
with the days of omission, beeause the thing 
is essentially the same ; contrary to whcre a 
person owes onc day’s fast for atonement, 
and another day’s fast in pursuance of a 
vow,~—for then a distinction is necessary, 
because ofthe difference between the things: 
now as the intention, where the things are 
of the same.nature, 1s nugatory, and as the 
thing bestowed is capable of constituting a 
single explation only (because half a Saa of 
wheat to each pauper is ordained as the 
smallest amount sufficicnt towards expiation, 
wherctore the expiation is vitiated ‘by being 
under, but not by exceeding, the prescribed 
quantity), it follows that the distribution of 
victuals as aforesaid is effectual towards one 
expiation one the same as where a single 
explation only is intended :—contrary to 
where the victuals are bestowed at separate 
times, because giving a second time is the 
same as giving to another pauper. 

Ir the man upon whom two expiations of 
two Zihars are thus incumbent emancipate 
two of his slaves, it suffices, although he 
have no specific intention as to either the 
slaves or the Zihars, respectively:—and in 
like manner, if he fast for four months, 
or distribute victuals to one hundred and 
twenty paupers, it suffices, because, as the 
thing is the same, specific intention is not 
requisite. 

F, moreover, this man emancipate a single 
slave in nd of expiation of two Zihars, it 
rests with him to specify to which of the two 
he intends the manumission of that slave to 
apply ; butif he were thus to emancipate a 
slave in part of eee of a Zihar, and of 


a Murtler, it is invalid with respect to either. 
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Ziffer says, that the emancipation of a single 
slave is totally ineffectual in either case.— 
Shafgi, on the other hand, maintains that it 
is equally efficient in both cases, the spect- 
fication resting with the expiator, because 
all expiations are of one and the same 
nature with respect to their end, which 1s 
the covering of criminality, but as intention 
with respect to things similar in nature, 18 
unavailable, the simple intention remains ; 
and as (if th&t were expiation) the expiator 
is at liberty to specify to which expiation 
the act is to apply, so here also.—The argu- 
ment of Ziffer is that the expiator in this 
case appears to have emancipated half his 
slav& onaccount of one Zihar, and the other 
half on account of the other Zihar, and con- 
sequently, that he is not at liberty after- 
wards to specify his emancipation as apply- 
ing to cither Zihar in particular, after having 
granted it as applying to both, since he then 
possesses no faethe option.—Our doctors 
argue (with Shafei) that specification, with 
respect to things similar in nature is unavail- 
able, and consequently nugatory, wherefore 
simple intention remains; but where things 
are different in nature (such as the eman- 
cipation of a slave, as an expiation for Zihar, 
and also for homicide), the specification of 
intention is available; and the intention 
being approved, the emancipation of the 
slave dovs not apply wholly either to the 
expiation for Zihar, or to the expiation for 
homicide. —As to what Shafei advances, 
that all expiations are of one and the same 
nature, in regard to their end, it may be 
replied that a difference of nature between 
the expiations, in the present case, subsists 
in regard to the different occasions of them, 
although in respect to their end they be of 
one and the same nature. 

. 

@, 


, CHAPTER X. 
OF LAAN, OR IMPRECATION. 


Definition of the term.—LAAN, in the lan- 
guage of the law, signifies testimonies con- 
firmed by oath, on the part of a husband 
and wife (where the testimony is strength- 
ened by an imprcecation of the curse of Gop, 
on the part of the husband, and of the wrath 
of Gop on the part of the wife), in case of 

the former accusing the latter of adultery. 
A man accusing his wife of whoredom must 
verify his charge by un imprecation—Iy a 
man slander his wife (that is to say, accuse 
her of whoredom), or deny the descent of a 
child born of her, by saying, ‘‘ this is not my 
child,” and she require him to produce the 
ground of his accusation, imprecation is 
incumbent upon him, provided both parties 
be competent in evidence—(that ig of sound 
mind, adults, free, and Mussulmans,) and 
that the woman be of a description to subject 
her slanderer to punishment (that if, mar- 
e@ 
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ried, *) for if she be not such (as if she have 
been, for instance, enjoyed under an invalid 
marriage, or delivered of a child whose father 
is unknown), the man is not under any ob- 
ligation to make an imprecation, although 
she be a person competent in evidence, 

Conditions under which the imprecation is 
incumbent.—LAAN, according to the tenets 
of our doctors, is a testimony confirmed by 
oath, as was before observed; and it in- 
volves, on the part of the husband, if his 
accusation be false, the cuRSE of Gop, which 
stands as a substitute of punishment for 
slander ;—or, on the part of the woman, the 
wrath of Gon, which stands in the place of 
punishment for whoredom, if it be true :— 
it is therefore requisite that the parties be 
both competent in evidence, as the ground 
thereof is testimony ; and it is also requisite 
that she be of a description to subject her 
slandercr to punishment, as the Laan, with 
respect to the husband, stands as a substi- 
tute of punishment for slander (whence the 
necessity of her being a married woman): 
and Quaan is incumbent on account of the 
denial of a child, because the husband, in 
denying the child's descent, accuses his wife 
by implication. 

OnsecTION.—The denial of the child’s 
descent does not positively imply an accu- 
sation of the wife, as if is naasible that the 
child may not have been begotten by the 
husband, and yet that the wife is not an 
adultress (as where a man, for instance, has 
had carnal connexion with her erroncously, 
and a child is produced from it, in which 
case the child is the undoubted progeny of 
another), and hence, in his denial of’ its 
descent from him, the husband speaks truly, 
without any accusation of adultery against, 
the wife being implied. 

Repty.—This possibility is of no weight, 
because a stranger, if he were to deny the 

escent of a child trom the known and re- 
puted father, is held to be a slanderer not- 
withstanding this possibility ; and so in this 
case only.—It is also a condition of impre- 
cation that the wife require her husband to 
produce the ground of his accusation, as this 
1s her right, the demand of which is neces- 
sary, as well as that of all other matters of 
right; and if he decline it, the magistrate 
must imprison him until he either make an 
imprecation, or acknowledge the falsity of 
his charge, by saying, “1 falsely attributed 
adultery to her,”—as this is a right due 
from him to his wife, and which it isin hig 
power to render her, wherefore he is to be 
imprisoned till such time as he does what ig 
incumbent, or acknowledges his falsity, so 
as that the occasion for the imprecation may 
be removed (that is, the condition of impre- 
cation, namely, the mutual charge of false. 
hood), because imprecation is not incumbent 
except where each charges the plea of the 

,, 
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* Arab.—Mahsana. For a full definition 
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other with falsehood. after the husband 
having produced against his wife an accu- 
sation of adultery. And the husband having 
made an imprecation, the same is then in- 
cumbent upon the wife, it being so ordained 
in the Koran (but imprecation commences 
with the husband, as he in this case appears 
as the plaintiff) ; and if she decline making 
imprecation, the magistrate is to imprison 
her till such time as she cither agrees to 
make it, or to acknowledge her husband’s 
veracity, this being his right incumbent upon 
her, and which she is able to render, where- 
fore she is to be imprisoned until she ren- 
ders it. 

Not incumbent upon slares or infidels. —T¥F 
a slave, or an infidel, or one who has suffered 
punishment as a slandercr, accuse his wife 
of whoredom, punishment for slander is due 
upon him, because here imprecation is impos- 
siblo,* and consequently its original is due, 
and this is punishment for slander, that 
being the original ordinance in this case, 
according to the word of Gon,—‘ Ir men 
ACCUSE MARRIED WOMEN OF WHOREDOM: AND 
PRODUCE NOT FOUR WITNESSES, SCOURGE 
THEM WITH EIGHTY STRIPES;’’ now impre- 
cation is the substitute of punishment for 
slander; and where the substitute cannot be 
had, the original is due. 

Nor, where the wife is a slare, an infidel, 
or a conricted slanderer.—Ir the accuscr be 
a person competent in evidence, and his wife 
be aslave, or an infidel, or a Kitabeea, or 
one who has suffered punishment as a slan- 
derer, or of the description of those whose 
accusers are not liable to punishment, as 
being an infant, or idiot, or adultress, 
punishment is not due, nor is imprecation 
mcumbent upon him, as in this instance 
neither competency in evidence nor marriage 
(in the sense which induces punishment) are 
attached to the accused. 

OxsJECTION.—It would appear that in this 
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ment for slander, punishment is due upon 
the former, because in this case a reason 18 
found against imprecation on the part of the 
accuser, he being incapable of making 1t. 

Form of imprecation and the manner of 
making it.—THE manner of imprecation 1s 
as follows:--The Kazee first applies to the 
husband, who is to give evidence four sever 
times, by saying, ‘‘I call Gop to witness to 
the truth of my testimony concerning the 
adultery with which I charge this woman ;’’ 
and again, a fifth time, ‘‘may the curse of 
Gop fall upon me if I have spoken falsely 
concerning the adultery with which I charge 
this woman;”’—after which the Kazce re- 
quires the woman to give evidence, four 
separate times, by saying ‘‘I call Gop to 
witness that my husband’s words are al- 
together false, respecting the adultery with 
which he charges me;” and again, a fifth 
time, ‘may the wrath of Gop hght upon 
me if my husband is just, in bringing a 
charge of adultery against me.” — Hasan 
records it a an opinion of Haneefa that the 
husband should, in making the imprecation, 
address himself in the second person, saying, 
“by Gon I speak truly concerning the 
adultery with which I charge you,” because 
the use of the second person does not admit 
the possibility of the address affecting any 
other. ‘The reason for the form, as above 
stated, is that the relative, when joined to 
the third person, removes doubt. 

When both parties hare made imprecation, 
a separation takes place.—AND on both 
making imprecation in this manner, a sepa- 
ration takes place between them; but not 
until the Kazee pronounces a decree to that 
effect.—Zifler says that scparation takes 
place upon the imprecation, independent of 
any judicial decree, because a perpetual pro- 
hibition is established by it, the prophet 
having said, ‘‘the two who make ij~mpreca- 
tion can never come together,’’ — which 


case punishment for slandcr is due upon'the| proves their separation, as the prophet’s 


husband, as imprecation is a substitute for 
that, and where the substitute cannot be 
had, it follows that the original is due. 

RepLy.—Punishment is not due upon the 
husband, us he is capable of imprecation, 
the obstacle to which exists in this case on 
the part of the wife, and this circumstance 
precludes punishment, in the same manncr 
as where she acknowledges the truth of the 
accusation.—The foundation of this is a say- 
ing of the prophet, namely, ‘‘ There are four 
descriptions of women with respect to whom 
imprecation is not incumbent, Jews and 
Christians married to MussutmMaNs, and 
slaves married to freemen, and free women 
married to slaves.” 

Nor where both parties are convicted slan- 
derers.—I¥ the accuser and his wife be per- 
sons who have both already suffered punish- 


nn 


* As infidels*and slaves, not being compe- 
tent to give evidence, are incapable of im- 
precation. t 
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forbidding their ever coming together after 
imprecation expressly declares this. The 
argument of our doctors is that as, in conse- 
quence of the establishment of a prohibition 
between them, the retaining of the woman 
with humanity* is impossible, it 1s incum- 
bent upon the husband to divorce her on a 
principle of benevolence; but if he decline 
so doing, it then behoves the Kazee to issue 
a decree of divorce, as the Kazee is the sub- 
stitute of the husband in this matter for the 
purpose of removing injustice: and a proof 
of this is that Aweemar divorced his wife 
after imprecation, in the presence of the 
prophet, which shows that the marriage still 
continued, and was not virtually dissolved 
by the imprecation, otherwise the prophet 
would have prevented him from pronouncing 
divorce.—Observe that the separation here 





* Alluding to the words of Koran,—“ Rr- 
TAIN THEM WITH HUMANITY, OR DISMISS 
THEM WITH KINDNESS. (See Rijat.) 
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_merftioned is an irreversible divorce, accord- 
-ing to Haneefa and Mohammed, because the 
‘ act ofthe Kazee must be referred to the hus- 
. band, as in cases of impotence. 

The husband, on receding from his tmpre- 
' eation, may again marry his wife.—Ie, after 
*imprecation, the husband should acknow- 
edge that his accusation was false, by say- 
“ing, ‘I falsely laid adultery to her charge,” 
he becomes yivileged with respect to her, 
that is to say, it is lawful for him to marry 
her as well as any other person.* This is 
according to Haneefa and Mohammed.— 
Aboo Yousaf says that she is for ever pro- 
hibited to him, and that he cannot marry 
her,—the prophet having said, ‘two who 
make imprecation can never come together,” 
which shows the separation established be- 
tween them to be perpetual; wherefore his 
marriage with her is illegal. —The argument 
of Hanecfa and Mohammed is that the hus- 
band’s acknowledgment is a retraction trom 
his evidence (that is, from his imprecation), 
and evidence is by subsequent eretraction 
rendered null and of no effect: and as to the 
saying of the prophet above cited, it means 
that the parties cannot come together as 
long as they both persevere in their impreca- 
tion; but after the husband’s acknowledg- 
ment, the impreeation no longer remains 
either in substance or in effect, and conse- 
quently they may then come together. 

Inprecation occasions a deeree of bas- 
tardy.—I¥ a husband accuse his wife, by 
denying her child, it is requisite that the 
Kazee issue a decrce denying the descent of 
the child from him and affixing it upon the 
mother; + and the manner of the impreca- 
tion here is that the Kazee first makes the 
husband give evidence, saying, “I testify in 
the sight of Gop that I speak truly concern- 
ing the matter I have brought against her, 
in denyime the child;” after which he makes 
the wife give evidence in the same manner, 
saying, ‘I call Gop to witness that he speaks 
falscly concerning the matter he has brought 
against me, inedenying the child.” 

Irahusband aceust his wife, both by bring- 
ing a charge of adultery against her, and also 
by denying achild born of her, it is necessary 
that both these circumstances be mentioned 
in the imprecation, after which the Kazee is 
to issue a decree, denying the descent of the 
child from the husband, and fixing it upon 
the mother, because the prophet once so 
decreed upon such an occasion, and also, be- 
cause the design of the imprecation in this 
case is to bastardize the child, wherefore a 
decree must be passed agreeably to the 
design of it. 

A DECREE of separation between the parties 
comprehends a ieee of bastardy in respect 
to the child.—It is recorded as an opinion of 
Aboo Yoosaf that, in a decree of separa- 
tion, a decree of bastardy is not compre- 
Bee Sse ee eee ea ee ee 


“ That is, without her being previously 
married to another. e 
+ That is, bastardizing it. 
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hended, but that it is requisite that the 
magistrate first effect the separation, and 
then say, “throw the child upon the mother 

and remove it from the father’s house;’ 

because separation may sometimes take place 
without affecting the descent of children, as 
where a man accuses of adultery a wife who 
has children,* in which case a separation 1s 
established by imprecation, but bastardy is 
not induced upon the children; the Kazee’s 
mention of bastardy is therefore requisite. 

A husband receding from imprecation must 
be punished for slander.—Ir a husband, after 
imprecation, contradict himself, by acknow- 
ledging that he had accused his wife falsely, 
let the magistrate punish him, because he 
then acknowledges himself liable to punish- 
ment: and it is afterwards lawful for the 
husband to marry ber again (according to 
Hanecta and Mohammed), because, having 
once suffered punishment for slander, com- 
petency to make imprecation no longer ap- 
pertains to him; and the prohibition which 
is theeeffect of the imprccation is removed. 
In the*same manner, if the husband and wife 
make imprecation, and the husband after- 
wards accuse of adultery a strange woman, 
who is married, and suffer punishment on 
that account, it then becomes lawful for him 
to marry his wife again, for the reason afore- 
said. And so also, if the wife, after divorce 
in consequence of imprecation, be found in 
adultery, and suffer correction from the Kazee 
on that account, it then becomes lawful for 
the husband to marry her again, as a com- 
petency to make imprecation no longer 
appertains to her. 

Imprecation not incumbent where the hus- 
band or wife ts an infant, or an idiot.—lE a 
man accuse his wife, she being an infant or 
an idiot, imprecation is nut incumbent upon 
the parties, because the accuser of nich a 
person is not Hable to punishment for slander 
unless he be a stranger; imprecation, there- 
fore,is not incumbent in the accusation of 
such wives by their husbands, as it is the 
substitute of punishment for slander. And 
the rule is the same where the husband is 
insanc, or an idiot, because such an one is 
not competent In evidence. 

Or where the husband is dumb.--Ir a dumb 

erson accuse his wife, imprecation is not 
incumbent, because imprecation is not in- 
cumbent unless the accusation be expressed, 
in terms, as is the case in slander, where 
punishment is not incurred unless the ac- 
cusation has been expressly made.—Shatet 
opposes this; for he holds that punishment 
is due upon the accusation of a dumb person, 
and consequently, that imprecation is in- 
cumbent, because his signs are the same as 
the words of one who has the power of speech; 
but®the argument of our doctors is that the 
signs of a dumb person are not altogether 
free from doubt, and punishment is removed 
by any circumstance of doubt. 

e 





* Meaning, children already born, before 
the period of the husband’§S accusation. 


126 


Or where the accusation is indirectly in- 
sinuated.—I¥F a man say to his wife, ‘* your 
pregnancy is not of me,” imprecation is not 
Incumbent.—This is the opinion of Haneefa 
and Ziffer; and the reason upon which they 
found it is, that the circumstance of preg- 
nancy does not udmit of being positively 
certified, wherefore the husband’s words do 
not convey an immediate accusation.—The 
two disciples say that imprecation is incum- 
bent in this case, provided the woman be 
delivered of a child within six months ; and 
it is this which is meant by what is said in 
the Mabscot that ‘‘the existence of preg- 
nancy at the time of accusation may be 
certitied ;”’ but to this we reply that where 
the accusation cannot be immediately es- 
tablished, it must remain suspended upon a 
eondition, in the same manner as if the hus- 
band were to say to his wife, ‘‘ if you produce 
a child it is not minc;”’ and the suspension 
of accusation upon a condition is nugatory. 

Bor if he were to say to her, ‘‘ you are an 
adulteress, and your pregnancy procecds from 
adultery,” imprccation is incumbent” upon 
both partics, as accusation is here established 
in the mention of adultery. Yet the Kazce 
is not in this case to issue any deerce affect- 
ing the deseent of the foctus.—Shafei says 
that a decree of bastardy must be pro- 
nounced, because the prophet deereed a 
bastardy in the instance of [lall, who had 
accused his pregnant wife.—The argument 
of our doctors is that the effect of a deerce 
of bastardy cannot take place until after de- 
livery, since before delivery there is a pos- 
sibility of doubt respecting the pregnancy ; 
the Kazee, therefore, is not to dcerce a bas- 
tardy.—As to the deeree of the prophet quoted 
by Shatei, it is possible that, the prophet may 
have been certified of the woman’s preg- 
nancy by inspiration. 

Imprecation made posterior to the birth of 
a child does not affect that child's descent.— 
Ira husband deny the descent of the thild 
upon the near approach of birth, or at the 
time when it 1s usual to reecive congratula- 
tions, and to purchase clothes and make 
preparations for it, his denial holds good, 
and impreecation is Incumbent upon him on 
account of it: butif he do not deny it until 
afterwards, although imprecation be lire 
also incumbent, yet the descent of the child 
remains established in him.—This is the 
doctrine of Haneefa.—The two disciples say 
that the denial is admitted during labour, as 
it is admitted within a little time, but not 
within a long time, and hence a distinction 
is made between the shorter period and the 
longer, by the time of labour, as the pains of 
labour are among the cffects of breeding.— 
The argument of Haneefa is, that it is im- 
possible to fix any time, because time is fixed 
for the purpose of consideration, and man- 
kind vary in the length of time nccessary 
for that purpose ; wherefore regard is had to 
a thing which shows the child to be his, 
namely, his receiving the usual congratula- 
tions, or remaining silent at the time of puch 
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congratulations, or purchasing things to pre- 
pare for the birth, or-letting that time pass 
without denying it.—This is where he is 
present; but if iis be absent, and ignorant 
of the birth of the child, and afterwards 
come, the time aforesaid is regarded, accord- 
ing to both authorities; that is to say, with 
Haneefa, it remains to him to deny the child 
within such space of time as congratulations 
are admitted—and with the two disciples, 
within the space of time which corresponds 
with a woman’s labour. 

Ir two children be produced at one birth, 
and the husband deny the descent of the 
first-born, and admit that of the second, in 
this case the parentage of both is estabfished 
in him, because they are both supposed to 
be begotten from one seed ; and punishment 
is due upon the husband, because he has 
contradicted himself in acknowledging the 
second child; and if he admit the first, and 
deny the second, the parentage of both is 
established in him for the same reason: and 
impreeatica is here incumbent, because his 
denial of the second child implies an accu- 
sation from which he docs not afterwards 
retract (as in the former instance), since his 
virtual declaration of his wife’s chastity, in 
acknowledging the parentage of one of the 
children, here precedes the accusation, being 
the same as if he were first to say, “she is 
chaste,’ and then to say, ‘‘she is an adul- 
teress,’’ in which case imprecation would be 
incumbent, and so here hkewise, 


CHAPTER XI. 
OF IMPOTENCE. on 


An unpotent husband must be allowed a 
year’s probation, after which separation 
takes place.—I¥F a husband be Inneen [im- 
potent], it is requisite that the Kazee appoint 
the term of one year from the period of liti- 
gation, within which if the accused have 
earnal connexion with his wife it is well; 
but if not, the NKazce must pronounce a sepa- 
ration, provided such be the desire of the 
wife, because the same is recorded from Alee, 
and Omar, and Ebn Musood,—and also, be- 
cause the woman is entitled to the carnal 
enjoyment, and it is possible that the hus- 
band may be incapacitated from the per- 
formance of that act, not only by a radie: ” 
infirmity, but also by some supervenient and 
accidental cause, whence it 1s necessary that 
some certain term be appointed, in order that 
the true reason of his inability may be ascer- 
tained ;—and this term is fixed at one year, 
because that contains four seasons, and dis- 
eases are principally occasioned by an excess 
either «f heat, cold, dryness, or humidity, 
qualities which are peculiar to each seasor 
respectively ; and it is probable that one o 
these four may particularly agree with thi 
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% man’s constitution, so as by its influence to 
». dissipate his disease; thus it may be ascer- 
: ae when a year has completely elapsed, 
. whether his inability proceeded from any 
_ radical infirmity, in which ease, 1t 1s 1mpos- 
‘ sible to retain the wife with humanity,* and 
hence it is incumbent upon the husband to 
«separate from her, upon a principal of bene- 
“volence: but if he should not do so, the 
Kazee is in that case to pronounce a separa- 
tion, as his’substitute; yet it is requisite 
that the woman desire such separation, as it 
is her right.—The separation here mentioned 
amounts to the execution of a single divorce 
irreversible, because the act of the Kazee is 
attrifuted to the husband, whence it is the 
same as if he had himself pronounced such 
a sentence upon her. Shatei alleges that. 
this separation is an annulment of the mar- 
riage; but with our doctors marriage is held 
to be incapable of being annulled of itself, 
although it may be annulled by ettect, in the 
‘game manner as in the case of a husband’s 
apostacy. And this separation amounts to 
an irreversible divorce, not a reversible, be- 
cause the intent of it is the woman’s relief 
from a hardship, which cannot be etfected but 
by complete divorce; for if it were not so, 
it would still remain in the husband’s power 
to reverse it, which would defeat the de- 
‘sign. 


And the wife retains her whole dower, if 


the husbond should erer hare been tn retire- 
gent ith her.—The wife, in the ease here 
mentioned, is entitled to her whole dower, if 
the hushand should ever have been in retire- 
ment with her, because retirement with an 
Inneen is accounted a Khalwat Saheeh, or 
‘complete retirement, as well as with any other 
‘person; and an Edit is incumbent upon her, 
as was mentioned in a former place.— What 
ba ig advanced proceeds upon a supposition 
‘of the @isband acknowledging that he has 
not performed the carnal act with his wife. 
But the wife's claim of separation may be 
here defeated by the husband swearing that 
he had enjoyed her.—Bor if he controvert 
her plea, asserting that he has copulated 
with her, and she have been marricd as a 
‘Biyeeba, his affirmation upon oath is to be 
eredited, because he is the defendant against 
her claim of separation, and the affirmation 
of a defendant must be eredited when given 
tapon oath: moreover, the instrument of 
‘gencration is originally created free from 
Ynability or discase, and it is natural that he 
ghould perform the curnal act where no 
ébstruction exists; and the declaration of a 
‘person is to be credited when apparent cir- 
‘gumstances bear testimony to his veracity, 
and where he rests bis cause upon the nature 
of things. If, therefore, the husband thus 
make oath, the wife’s right of separation is 
‘thereby defeated; but if he decline this, the 
‘term of a year is then to be appointed as 


* Alluding te the words of the Koran be- 
‘fore mentioned 
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aforesaid. Where she was married as a 
virgin, she is to be examined by some of her 
own sex, and if they declare her to be still a 
virgin, the term of a year is to be appointed, 
as above, because the husband’s falsehood is 
then evident: but if they declare her muli- 
ebrity,* the Kazee is in that case to require 
the husband to make oath, which if he do, 
her right to separation is defeated; but if 
he decline, decision is to be delayed for a 
year as above.—All that has here been said 
supposes the husband to be merely Inneen, or 
impotent: but if he be a Majboob, or com- 
plete eunuch (that is, one deprived both of 
yard and testicles, or of the former only), 
the Kazce is to pronounce an immediate 
separation (where such is the woman’s 
desire), because in this case the delay of a 
year can be attended with no advantage: 
if, however, he be only a Khasce, or simple 
eunuch (that is, castrated), decision is to be 
deferred for a year, as in a case of impotency, 
because there the yard still remains, with 
which it is possible that he may perform the 
act. ° 

Rules to be observed at the erpiration of the 

year of probation.—W TERE the termlof a year 
1s appointed for the trial of a man charged 
with impotence by a wite whom he had 
marricd as a virgin, and he declares, at the 
expiration thereof, that he has had carnal 
connexion with her within that interval, and 
she denies this, she is then to be examined 
by some of her own sex ; if they pronounce 
her to be still a virgin, she has it at her 
option either to separate from her husband, 
or to continue with him, because the testi- 
mony of the examiners is confirmed by her 
Ivirginity, that being the original state of 
every woman; but should they declare her 
mulebrity, the husband is then to be re- 
quired on the other hand to make oath, 
which if he decline, she has an option, as 
above, her plea being sinonethcned by the 
cireimstance of his declining to swear; but 
if he swear, she has no option. If. moreover, 
she was a Siyecba originally (that is at the 
time of marriage), and the husband declare 
that he has had carnal connexion with her 
within the year of probation, and she deny 
this, his declaration upon oath is to be cre- 
dited,—that is to say, the oath is to be ten- 
dercd to him, which, if he take, she has no 
option ; but if he decline it, she has then an 
le as already stated. And here, if she 
choose to continue with him, she has no sub- 
sequent option, as by so doing she manifests 
an assent to the relinquishment of her 
right. 

The year of probation to be calculated by 
the (unar calendar.—TuE year of probation 
appointed by the Kazce in cases of impotence 
is {» be counted by the lunar calendar; this 
is approved; and the days of the courses 
and of religious fasts (such as Ramzan), are 


et remeron o———__—. 


_" Meaning womanhood, as opposed to vir- 
Lginjty. ® 
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hold, as the husband who labours under &ny 
of those defects is still capable of generation, 
whence an evident difference appears befween 
the two cases. 
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therein included, as these occur in all years 
alike, nor can a year pass without them ; but 
the days of sickness of either party are not 
included, as a year may pass exempt from 
such an occurrence. 

A husband cannot annul the marriage, 
where the defect 1s on the part of the wife.— 
Ir the defect be on the part of the woman, 
the husband has no right to annul the mar- 
riage.*—Shafei maintains that he may annul 
it, and put her away, on account of any of 
the tive following defects, namely, leprosy, 
scrophula, madness, Ritk,+ or Karrn,+ be- 
cause some of these (such as the two latter) 
are obstructive of generation; and others 
(such as the three former) are causes of 
natural and insuperable aversion, as 1s con- 
firmed by a tradition of the prophet, who has | is rendered lawful. 
said, ‘‘flee from LEPERS as ye would from a} The Edit of divorce of a free woman 1s 
WILp BEAST.’ —The argument of our doctors | three menstruations.—W WEN a@ man repu- 
is that if the enjoyment of the wife’s person} diatcs his wife, being a free woman, either 
were to be totally precluded by any cireum- | by a reversible or an irreversible divorce, or 
stance (such as death, for instance, before | when separation takes place between a hus- 
retircment), yet the marriage is not annulled, | band and wile, without divorce, after carnal 
but is rather established and contirmed, inso- | connexion, the Hdit, or woman’s term of 
much that the whole dower remains due ; and | probation, consists of three terms of her 
hence, where such privation of the connubial ; courses, provided she be one who is subject 
enjovment is merely dubious, on account of! to the menstrual discharge, Gop having so 
its b: ug occasioned only by a defect in the; commanded in the Koran.—The separation 
subjurt, if remains unannulled, a fortiort,} which takes place between a married couple, 
upon this ground, that the design of metri-/ independent of divorec, bears the same 
mony is to legalize generation, and the, construction as divorce, because the Edit is 
connubial enjoyment is the advantage pro- | made incumbent in a case of divorce for the 
posed init; and the ability to perform the 
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Definition of the term—By Edit is under- 
stood the term of probation incumbent upon 
a woman in consequence of the dissolution 
of marriage after carnal connexion: the 
most approved definition of Edit is, the term 
by the completion of which a new marriage 





; purpose of ascertaining whether the woman 
act, where any natural obstruction exists, ! be pregnant, and the same necessity oceurs 
may be obtained, as in a case of Ritk or; where separation takes place between a hus- 
Karrn (for instance), which are to be remedied , band and an enjoyed wife without divorce.— 


by chirurgical operations; and in all other 
cases the ability 1s evident. 

A wife cannot sue for a separation on 
the ground of her husband being leprous, 
scrophulous, or tnsane,—-le the husband be 
lunatic, leprous, or serophulous, yet his wite 
has no option, as in cases where he is an 
eunuch, or impotent. ‘This 1s aecordiny to 
Hanceta and Aboo Yoosaf. Mohammed says 
that she is entitled to an option, in order that 
she may remove an evil from herself: con- 
trary to the ease of a husband, he having 1% 
in his power, in similar circumstances, to 
relieve himself by divoree.- The argument 
of the two Elders is that in marriage no 
right of option originally eaists, for if this 
were allowed, it would operate to the destrue- 
tion of the husband's right; and it is ad- 
mitted in the case of cunuchs, or of persons 
naturally impotent, only because the cireum- 
stance of natural or accidental intirmity tends 
to defeat the end for which marriage was in- 
stituted ; but with persons of the descriptions 
now under consideration this reason does not 


* That is, to break it off, so as to destroy 
the woman’s claim to her dower, which could 
not be done by divorce. 

+ Vulva imdpervia cocunti. 

{ A bone, or other unnatural execrescence, 
vulva auterlore perte enascens. i 


The separation without divorve may be occa- 
sioned cither by a woman admitting the son 
of her husband to curnal connexion, or by 
her apostatizing from the faith. 

And of one not subject to courses, three 
months; and of one who is pregpant, the 
term of her travail,—Tunk Edit of a woman 
who, on account of extreme youth or age, 
is not subject to the menstrual discharge, 
is three months, because Gop has so ordained 
in the sacred writings.—The kdit of a preg- 
nant woman is accomplished by her delivery, 
whether she be a slave or free, because Gon, 
in the sacred writings, has so ordained re- 
specting woman in that situation. 

Lhat of a slare is tivo menstruations.—THE 
Edit of a female slave is two terms of her 
courses, because it is thus mentioned in the 
traditions, and also, because bondage is re- 
strictive to the half, whence it would appear 
that the Kdit of a slave should be only one 
term and ahalf of her courses, but the men- 
strual discharge being incapable of subdivi- 
sion, the half 1s, of necessity, made a whole 
term, and hence the dit of such an one is two 
terms; and itis to this that Omar adverts, 
where he says, ‘‘I would if possible tix the 
Edit of a female slave at one and an half of 
her cour.es.”’ 

And of one not subject to courses a month 
and an half.—WHEXF the female slave is 
one who from extreme youth or age is not 
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subject to the menstrual discharge, her Edit 
is one month and an half, because time being 
capable of subdivision, the term is fixed at 
the Half on account of her bondage. 

Edit of widowhood.—Tue Edit of a free 
woman upon the decease of her husband is 
four months and ten days, such being the 
term mentioned in the Koran ;—and that of 
a female slave in the like circumstance is two 
months and five days, bondage being restric- 
tive to the half. 

Case of Edit of widowhood after divarce. 
—IrF aman divorce his wife upon his deathbed, 
so as that she still inherits of him,* Hancefa 
and Mohammed say that her Edit, in conse- 
quence of his decease, is four months and 
ten days, if she complete three terms of her 
courses within that period ; but if the three 
terms be not accomplished, as requiring a 
longer time (five months forinstance), her Mdit 
isin that casethree terns of her courses, what- 
ever time those may require. In short, here 
are two terms; onc, that of four months and 
ten days; aud the other, that of three men- 
struations; and whichever of these 1s the 
longest, the same is the term of Kdit.—A boo 
Yoosaf says that the Hdit. of this woman 
is three menstruations.—This difference of 
doctrine obtains where the sick person has 
repudiated his wife by one divorce irre- 
versible, or by three divorces :—but where 
the divorcee is reversible, the Edit is four 
months and ten days, according to all the 
doctors. The argument of boo Yoosaf, im 
support of this doctrine, as above, is that the 
marriage had been dissolyed and terminated 
by the divorce, previous to the decease of the 
husband, and the Idit of divorce is three 
terms of the courses, Whenee such is the Hdit 
incumbent in the present ease, as that of four 
months and ten days (being the Edit of 
widowhood), is required only where the mar- 
rence Wgs dissolved by the husband’s deccase ; 
but in the present case it was dissolved 
before his death, by divorcee. To this indecd 
it may be objected that, if the marriage he 
dissolved betore the husband’s decease, it 
would follow%hat the wife cannot inherit :— 
but the marriage is accounted to hold in 
respect to inheritance only, and not so as to 
alter or affect the dit :—contrary to where 
a dying husband repudiates his wife by a 
reversible divorce ; ne dit in that case 
being universally held to be strictly an dit 
of widowhood, since the mariage then 
actually continues In every shape.—The 
areument of Haneefa and Mohammed is that 
the marriage being here accounted to con- 
tinue with respect to inheritance, is also 
accounted to continue with respect to Edit ; 
and hence the longest of the two 1s regarded. 
—It a man be put to death for apostasy, so as 
that his wife inherits of him, the same diffe- 
rence of opinion obtains respecting her Mdit 
as 1s above recited. —Some commentators 
allege that her Edit is held to be thgee terms 
of her courses by all the doctors, as her 
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marriage is not accounted to continue to the 
time of her husband’s decease with respect 
to inheritance, since a Mussulman woman 
cannot inherit of an infidel: but yet the 
wife does here inherit, because her claim to 
inheritance is established upon the instant of 
her husband’s apostasy ;—her Edit, therefore, 
is three terms of her courses. 

A female slave, emanctpated during Edit, 
must observe the Edit of a free woman,—IrF 
a master emancipate his female slave, whilst 
in her Edit from a reversible divorce, she 
is in that case under Edit as a free woman, 
and must count it accordingly: because, in 
reversible divorce, sv long as the Edit is 
un iccomplished, marriage continues in every 
shape:—but if a master emancipate his 
female sluve, whilst in her Edit from a di- 
vorce irreversible, or from the decease of her 
husband, her Edit is not affected or altered 
by such emancipation :~ that is, it does not 
heeome the dit of a free woman, because 
her marriaze has been completely dissolved 
by the irreversible divorce, or by the hus- 
band’S death. 

Rule of Ldit of aacoman past bearing.— 
Ir an Ayeesa* be in her Edit, counting it b 
months, and the menstrual discharge shoule 
chance to appear upon her, in this case all 
regard to that portion of the Kdit which has 
been counted by months drops, and her Edit 
commences de novo, to be countcd by the 
terms of her eourses.—-The compiler of this 
work observes that this is where the Ayces. 
had been subject to the courses before she 
became hopeless of children, as in this case 
her despair is done away; and this is ap- 
proved, because it 1s evident that months, 
with respect to such a woman, are not 
the absolute substitutes of Edit: but if an 
Ayeesa be one to whom the menstrual dis- 
charge had never occurred before, and be in 
her dit, eounting it by months, and see 
the appearance of the sanguinary discharge, 
regard to the term of the Edit which has 
been counted by months does not drop, be- 
cause the counting by months 1s the original 
rule with respect to such a woman, and uot 
merely the substitute for her courses. 

Ir a woman be in her Edit, counting it 
by the term of her courses, and after two of 
those they should stop, andl she become an 
Aycesa, her Kdit commences de novo, to be 
counted by months, and all regard to the 


jcourses drops, so as that the substitute 


(which is months) and the original (which is 
the eourses) may not be confounded. 

Rule of Edit in an trratid marriage.— 
Tnx Edit of a woman wedded by an invalid 
murriage is Counted by her courses, both in 
case of her husband’s death, and also of a 
separation taking place between them; and 
so gikewise tha: of a woman with whom a 
man has had carnal connexion erroneously ; 
because, in those cases, the Edit is incumbent , 
* Literally, a despairer, thag is, a woman 
whose courses are stopped, and who is con- 
seanently supposed to be nast child-bearine, 
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merely for the purpose of ascertaining whe- 
ther the woman be pregnant, and not as a 
right of marriage; and as the courses are 
the means of asccrtaining the state of the 
womb, the Edit of those women is to be 
counted by their returns. 

Edit of an Am-Walid.—Ir the master of 
an Am-Walid should die, or emancipate her, 
her Edit is three terms of her courses.— 
Shafei says that her Edit is only one term, 
as it is incumbent upon her on account only 
of the extinction of the owner's propriety, 
and consequently no more is requisite to 
effect it than what may suffice to cleanse her 
womb.—The argument of our doctors is, 
that Edit is incumbent upon her, on account 
of the extinction of Firash* (for she is the 
partner of her master’s bed), and 1s, therefore, 
the same as that used in the dissolution of 
marriage :—morcover, Omar has said, ‘‘ the 
prt of an AM-Wauip is three terms of her 
courses.’ —If the Am-Walid be not subjeet. 
to the menstrual discharge, her Mdit is three 
months, the same as that of a married 
woman. t 

Edit of the widow of an infant.—IF an 
infant die, leaving a wile pregnant, her Edit 
is accomplished by her delivery, according 
to Honcefa and Mohammed. Abou Yoosaf 
says that it is four months and ten days 
(and such also is the opinion of Shatci), be- 
cause the pregnancy cannot be attributed to 


the infant, and is, therefore. with respect to” 


him, the same as if it had taken place pos- 
terior to his deecase.~ The arguments of 
Jlancefa and Mohammed herein wre twotold : 
FIRST, the word of Gop, who has said in the 
Koran, “A WOMAN, IF SHE BE PREGNANT, 
MUST WALL UNTIL HER DELIVERY, —-which is 


generally expressed, and therefore applies tr | 


the woman here treated of : SECONDLY, the 
Edit of a woman whose husband dies ts (1 
case of her Diy aay) fixed at the remain- 
ing term of her travail, whether that be short 
or long; now the Edit of a widow 1s€not 
designed for the purpose of ascertaining the 
state of her womb; for if it were so, it would 
not be determimed by the lapse of time 
(supposing her to be one who is subject 
to the menstrual discharge), but by three 
terms of her courses; whereas we see that 
the law fiaesit at feur months and ten days, 
although she be a woman of that description ; 
but itis made incumbent mercly as a fultil- 
ment of one of the rights of marriage: and 
the same reasoning applics to the wife of the 
infant in question, although her pregnancy 
be not attributed to him: contrary to where 
pregnancy takes place, subsequent to the 
intunt’s decease; for here her Edit of four 
months and ten days having commenccd, 


: 4 

* Firash literally means a bed, whence it 
is metaphorically used to express a right of 
cohabitation or concubinage: it is so used 
in the sense o a wife or a concubine, whence 
it is here and elsewhere translated partner of 


his bed. 
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is not afterwards to be altered by her swb- 
sequent pregnancy; but in the case now 
under consideration, the Edit of the term of 
travail was duc from the instant that Mdit 
became incumbent; hence there is an evil- 
dent difference between the two cases; and 
consequently there is no analogy between 
them. The pregnancy is determined to have 
taken place after the death of the husband, 
where the woman is not delivered within less 
than six months from the date of the hus- 
band’s decease.—Thisis the approved rule. 
Some have said that it is so judged only 
where she is delivered within not less than 
two years. But if a husband, being adult, 
should dic, and his wife be delivered sof a 
child at any time between six months and 
two years from the period of his decease, her 
Iidit is accomplished by her delivery, be- 
eause the pregnancy 1s in this case attributed 
to the husband, and hence is accounted the 
same as if it had existed at the period of his 
decease. —Observe that the parentage of a 
ehild born ef the wife of an infant caunot be 
established in the infant, whether her preg- 
naney had appeared during his life, or not 
until after his decease, because an mfant, 
not. being possessed of seed, cannot be con- 
eelved capable of Dnpreenating a woman ; 
and marriage is not held to be a substitute for 
sced,* execpting where the existence of seed 
on the part of the man may be supposed. 

Nidit of divorce of a menstruous woman, 
,> Tk aman divorcee his wife whilst in her 
courses, that term is not to be counted in her 
Mdut, because the Edit is fined at three com- 
plete menstruations, and if the above were to 
be counted, it would induce a deficiency, as 
part of that had passed previous to divorce, 
and therefore cannot be ineluded. 

Lidit. of a divorced woman who has con- 
nevion with a iman during the terme of her 
Ldit of divorce, ~le a man have 
carnal connexion with a woman who is in 
her Hdit from devoree, another Edit becomes 
Incumbent upon her, and the two are blended 
together,—that is to say, her eusuing courses 
are accounted in both Edits; and if the 
former Edit should be accomplished before 
the latter, the accomplishment of that still 
remains incumbent upon her. This is the 
opinion of our doetors.—Shafei maintains 
that two Edits cannot be blended together, 
because the HMdit is an act of piety (as it 
restrains from taking another husband, and 
so forth), and two acts of piety are not per- 
mutted to be united in one account; as in 
fasting for instanec, where no part of the 
abstinence of one day can be put to the ac- 
count of another.-- The argument of our doc- 
tors is that the design of the Idit is to ascer- 
tain the state of the womb, and as that is 
answered by asingle Edit, the two Edits may 
be counted together ; and piety is not the de- 
sign of the Edit, but rather a dependant on it; 


ee 


a i a 
* That is, cannot be held to amount toa 


| virtual establishment of parentage. 
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whénce it is that the Edit may be accon- 
plished, even without the knowledge of the 
vue) acrely by her refraining from going 
abroad, or from marrying another husband, 
or from consummating her murriage with 
him during the term of it 

Edit of a widow iho admits aman dur- 
ing her Ldit of widowhood.—I\r aman have 
carnal connexion with a woman who Is i 
her Edit fron the death of ler husband, she 
is to complete that of four months and ten 
days, being the Edit of widowhood ; at the 
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nature as carnal connexion, stand as a con- 
tinuance of it, and any other man who may 
be desirous to marry the woman will require 
to know the effect of the Edit; it is there- 
fore requisite that something known and 
visible be substituted for that which is con- 
cealed, so as that such visible circumstance 
may afford a standard whereby to determine. 

ft womans oath confirms the accomplish- 
ment of her dit.—lv a woman under Edit 


‘should declare that it is accomplished, and 


her husband deny this, her declaration upon 


same time counting such terms of her courses | oath is to be eredited, because she 1s confided 


as may occur within the remainder of that 


time, so as that the two Edits may be counted | 


together as far as is possible 


The Edt of averdoir, or a Meroreed wife, , 


may be accomplished without her knowledge, 

The Edit of divorcee commences Imie- 
diately upon divorce, and that of widowhood 
upon the decease of the husband; if, there- 
fore, a woman be not informed of her widow- 
hood or divorce until such time as the term 
of Edit be passed, her Editis then aecom- 
lished, because the occasion of Edit being 
Incumbent is widowhood or divoree, and it: 
is therefore held to commence upon the 
occurrence of the oeeasion.—Our modern 
doctors have decreed that the Edit of divorce 
should not be held to commence until the 
divorce be pubhely declared, in order to 
guard against collusion between the parties ; 
as it is possible that a husband and wife 
might privately agree to declare a divorce, 
and pretend that Edit had already past, so 
as that, by this means, the marriage being 
dissolved, he might be enabled to acknow- 
ledge a debt in her favour, or make her a 
bequest of more than her proper inhcritance. 

Edit from an tnealid marriage.—lN an 
invalid marriage the Edit commences imime- 
diately upon the Wazee'’s decree of separation, 
or uponWhe determination of the husband, 
expressly signified, to refrain from = carnal 
econnexion.—Zufer says 1¢ commences from 
the date of the last carnal connexion of the 
parties, becanec, 1n an ivalid marriage, it is 
the carnal connexion which gives occasion 
for it, and not the marriage.—The argu- 
ments of our doctcrs are twofold ;—F inst, 
every instance of carnal connexion occurring 
in an invalid marriage stands only as one 
single act, as they all proceed from, and origi- 
nate in, one contract (whence it is that one 
dower suffices tor the whole); wherefore, 
until the actual separation, or determination 
signified, as above, Edit cannot be estub- 
lished, for in every previous instance of 
carnal connexion it is possible that the same 
may be repeated; and hence, so long as the 
separation or dctermination do not exist, uo 
particular instance of the carnal act can be 
positively termed the last ;—SEcoNDLY, the 
last instance of carnal connexion cannot be 
ascertained to be the last, but by the hus- 
band’s signified determination to refrain for 
the future, since permission on the part of 
the woman, and ahiliey on that of the man, 
ina matter of so conccaled and doubttul a 


in in this point, and he has thrown an impu- 


tation upon her veracity ; she is therefore to 
swear in the manner of a plaintiff. 

Cuse of aewoman re-married after divoree, 
and again repudiated, —W WEN aman, having 


irepadiated hiswrfe by an irreversible divorce, 


marries her again during her Mdit, and after- 
wards divorces her before consummation, @ 
complete dower is in this case incumbent 
upon him, and upon the woman an Edit de 
noco, according to aneefa and Aboo Yoosatf. 
—MoMammed says that no more is incum- 
bent upon the man than an half dower, nor 
upon the woman than the accomplishment of 
her tirst Kdit, because the second divorce 1s a 
divorce before consummation, and therefore 
does not require either that he should pay a 
complete dower, or that he should observe a 
new Edit; nor does anything remain with 
respect to her, but that she complete the first 
Edit incumbent in consequence of the first 
divoree: for the obligation upon the woman 
{o complete her first Vdit disappeared upon 
the husband marrying her again; but this 
last marriage being dune away by his divore- 
ing her a second time, her obligation to the 
completion of her first Hdit recurs. The 
argument of Hanecfa and Aboo Yoosaf is 
that the second-divoree is, in fact, given after 
carnal connesion, since the woman is. still 
actuglly within the scisin of the man in 
consequence of such connexion formerly had 
with her, the effect of which remains, namely, 
the dit; and where he marries her again 
during her Edit, she being still within his 
selsin, such possession is the substitute of 
that which appertains to him in virtue of the 
sccond marriage; as In the case of an usurper, 
who if he make purchase of the article 
usurped whilst it 1s within his seisin, is held 
to be scised of the purchase on the instant of 
the execution of the contract of sale; it is 
therefore evident that the second divorce isa 
divorcee after carnal connexion.—Zifter says 
that no Hdit whatever is incumbent upon 
the woman, because the former Edit dropt 
in consequence of the second marriage, and 
thercfore cannot recur; and no Edit is due 
on account of the second divorce, as that isa 
div&ree before consummation : but the argu- 
ments of the two Elders, as above recited, are 
a suflicient reply to this. 

Ir a Zimmec, or infidel subject, repudiate 
his wife who is also au infidel subject, no 
Kdit is incumbent upon her: and the same 


~"~-~ lies to an alien wéman who, having 
‘ : 
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been converted to the faith, comes from the 
foreign into the Mussulman territory :* it is 
thercfore lawful for such women to marry 
before the expiration of the term of Hdit, 
unless they be pregnant. Tlus is the ae 
of Haneefa with respect to such infidel sub- 
jects as do not hold or believe inthe obhga- 
tion of Edit. The two disciples say that dit 
is incumbent upon women of cither deserip- 
tion ;—upun infidel subjects, because they 
have bound themselves to the observance of 
all such things as appertain to the temporal 
law ; and upon aliens who, having embraced 
the faith, come into the Mussulman territory, 
because it is so upon such women on other 
accounts, such as the death of their husbands, 
or their admitting the son of the husband to 
earnal connexion, and is therefore equally 
obligatory on account of ae of coun- 
try —contrary to the case where a man, being 
converted to the faith, comes from a forcign 
into a Mussulinan territory, and his wife 


remains in the foreign country, for upon her, 


no Edit is incumbent, as the obligation of it 
cannot reach or affect her in a forcign*land. 

~The argument of Hanecfa with respect. to 
infidel subjects is that they not being under 
any: obligation in respect tothe ordinanecs of 
the law, the obligation of the Edit, as a right 
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~ Mourning ts incumbent on the death of a 
husband,--Hipap, or mourning, is incum- 
bent upon a woman whose husband ,dies, 
where she is of mature age and a Musslima, 
Yecause the prophet has said, ‘‘ It is not law- 
ful for a woman who believes in Gop, and a 
future state, to observe Hrpap for more than 
three days on account of the death of any one 
except her HUSBAND; bat for him itis ineum- 
bent upon her to observe Hipav for the space 
of four months and ten days.” 

Although he die during the wifes Edit 
from irreversible dirorce.—~Ourk doctors say 
that it is equally incumbent upon a woman 
whose husband dics whilst she is under 
repudiation by irreversible divoree.—Shafei 
asserts that it is not ineumbent upon her, 
because the sole intention of its institution is 
tosienify grief for the decease of a husband 
who has faithfully adhered to the marriage 
contract until death; but there is no cause of 
erief for the demise of one who had, during 
life, thrown his wife into difliculty and per- 
plexity by divoree. The arguments of our 
doctors, in support of their opimion npon this 
point, are twofold; First, the prophet forbad 
women under Edit dying their hands with 
Hinna,* as it is a species of perfume ; 
SECONDLY, mourning isincumbent as a sign 


them nor can 11. be supposed to do SQ. OTL mony, which 8 not only thie means of her 


account of the right of the husband, as he | 
does not hold or believe in the obligation of | 


support, but also of the preservation of her 
chastity ; and an irreversible divorce 1s @ more 


it; and his arguments with respect. to alion | complete termination of those blessings than 


women are twofold :—Firsr, Gop lias 
manded Mussulmans, saying, “ve 


com= eyen death itself, since it is lawful for a 
MAY | woman to 


erform the last oflices of ablution, 


MARRY FOREIGN WOMEN, WHO BFING CON= | and so forth, to the corpse of a deecased hus- 
VERTED TO THE PATTH, COME INTO THE TER- | hand from whom she is not irreversibly 
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man is conneeted with it; but a Hirbee, 
alien, is not considered as man, but as mere 
matter (whenec it is that he is made a pro- 
perty or slave).—But where the woman is 
pregnant the Edit is incumbent, on account 
that the fetus of which she is pregnant is of 
established deseeut.--It is recorded from 
Haneefa that it is lawful to marry such 
women, being pregnant, but that the hus- 
band must refrain from carnal connexion 
until after delivery, in like manner as in the 
case of women pregnant and by whoredom.— 
The former, however, is the better opinion. 
Section, 
Of Hidad, or Mourning. 


Definition.—By lidad is understood a 
woman abstaining from the use of perfumes, 
such as scented or other oils; or of ornaments, 
such as dying the edge of the cyelids with 
antimony, and so forth, except on account of 
some particular pretext, or (as is said in the 
Juma Saghecr) on account df aches or peins 
which those applications may remedy. 


* This supposes a woman who, having been 
converted to the faith in a foreign land, 
deserts her infidel husband there, and comes 
into the Mussulmin territory. , 


See SECONDLY, | divoreed, whereas it is not lawful for her to 
wherever the Kdit is inewnbent, the right of | 


perform those ofliees to the corpse of one 


OY) from whom she is completely divorced ; 


wherefore in this ease also a mourning is 
incumbent.—It may here be ceaaecd tht 
mourning is incumbent for two reasons ; 
Finst, as it is a manifestation of grief (as 
was mentioned above); SeconpLy, because 
ornamenting or setting off the person by the 
use of the above articles 1s amcans of ex- 
citing the desires of men, and tbs a woman 
under Edit marriage is forbidden, wherefore 
she must refrain from the use of such things, 
lest she fall into that which is prohibited.-- 
It is reeorded, in the Nak] Sahech, that the 
prophet would not permit women under Edit 
to use antimony upon their eyelids, or to 
anoint themselves, as the former 1s an orna- 
ment, and the latter is one way of using per- 
fume.—By what is said in the definition of 
Hidad, in the beginning of this section, viz., 
“abstaining from perfumes, and so forth, 
except on account of some particular pre- 
text,” is to be understood that the use of 
those is lawful, where there is any sufficient 


*As&t of herb, the juice of which dyes 
the palins of the hands and soles of the feet 
of a,reddish colour. The herb cyprus, or 
privet. 
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reason for it, as they are then used of neces- 
sity; but it is requisite that the intention [of 
the fourncr] in the use of them be medicine, 
and not ornament. 

Tra woman be accustomed to the use of 
unctions, in such a manner that there might 
be an apprehension of her health suffering 
from the disuse, in this ease, provided the 
eause for apprehension he m her cenecption 
apparent and evident, it is lawful to continue 
the use of them, because things of which 
occurrence is stronely apprehended by her 
are considered as actually existing and estab- 
lished ; and inthe same manner, she may 

m furred or velvet garments, where 


there isa necessity; but itis inno wife law. | 


ful for her to use Hinna, beeause of the pre- 
cept of the prophet before recited; nor to 


wear cloth dyed with saffron, because that} 


eives a perfume. 

Mourning not lneanbent upon infidel 
women or ifants (bub dts tneumbent upon 
slaves).- MoOCRNENG Is not metunbent upon 
au infidel woman, as she is not found to the 
observanecs required by the law 5 neither is 
it Incumbent upon infants or girls under ave, 
for the same reason: but it is meumbent 
upon female slaves, they beme bound to the 
observanecs of the Jaw inall sueh points as 
do not affect the meht of their owner, which 
In the cuse with mourning; it 1s to be ob- 
served, however, that the mourine, with 
respect to fanale slaves, docs not include a 
prohibition from eoing abroad, since thas 


would be an infringement upon the pro-) 


prictor’s right, which precedes the right of 
Gop, as the individual is necessitous, Whereas 
Gop is not so. 

Nor upon Aine Walids, nor upon aedows 
from tnralid marriage.—-MOURNING Is not 
Incumbent upon an Am-Wald under Edit 
fyoim €ye decease of her proprictor ; nor upon 
awoman under dit who has been contracted 
no an wnvahd mariage, because, with re- 
spect to such women, the blessings of mar- 
riage cannot be said to perish so as to afford 
a reason for thc manifestation of grief; more- 
over, ornaments and the use of perfumes, 
aud so forth, are in their original nature 
allowable; and where no special reason 
appears tor the prohibition of them, they 
necessarily continue to be so. 

Praposimy for aaoman dauriag her Edit 
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irreversible, because the word of Gop in the 
Koran forbids them from appearing abroad : 
but a widow is at hberty to go forth during 
the whole day, and for a short scason of the 
night alsu; yet she must not pass the night 
anywhere but in hér own apartments. ‘The 
reason of this indulgence is that as a widow 
has no provision from her husband’s pro- 
perty, it may be necessary that she should go 
forth to seck for a subsistence, and it may 
sometinies happen that she is detained abroad 
a considerable time, perhaps till after night- 
ifall, whence the eatension of the liberty to a 
ipart of the night; but it is otherwise with 
la woman under divorcee, as she is entitled 
{during Rdit] toa subsistence from the hus- 
iband. Yet if a woman were to enter into 
hanengagement of Khoola with her husband, 
making the consideration for Khoola to con- 
sist of her subsistence during her Edit, some 
say that she is at liberty to go during the 
day, while others maintain that she has no 
liberty of gomg forth whatever, as the loss 





RN ages Pe ee er a axveewe oie ww ON Wee Np hewn VW hh 


. te aa 
Hher own voluntary act, wherefore the prohi- 
Hhition, whieh is rieht of the law, still con- 
tinues In foree. 

Lris inenmbent upon a woman under Edit 
{hat she observe and aceomplish the same in 
the place where she was resident at the period 
of divorcee taking place, or of the husband’s 

| decease, Whether that be her own aceustomed 
dwelling, ov a house where she may be upon 
i visit. (that of her parents, for instance), 
because this is so ordered in the Koran; and 
it also appears in the traditionary precepts 
of the prophet that he said to a woman 
Whose husband was slain, “stay in your own 
house until your Eprr be accomplished.” 
albacidow may remove from her husband's 
house, if ineonventently situated there,—Ir the 
apartment allotted to a widow, in the house 
of her deceased husband, be not. sufficiently 
spagious for her accommodation, and it 
should happen that the heirs of the defunet 
exelude her from the other parts of the 
house, it is then lawful for her to remove 
elsewhere, because she has here an excuse, 
and any good pretext suffices in all matters 
appertaining to the spiritual law, of which 
/description is dit; the ease is theretore the 
same here us where the woman has reason to 
fear thieves in her own house, or where 





ts disapproved, —11 is not decent many per- | there 1s an apprehension of its falling, or 
son publicly or expressly to solicit or seek | where she hulds it by hire, and is unable to 
connexion with a woman under Edit; but} pay the rent; all which circumstances are a 
it matters not if this be dene in an indirect | sufficient cause of removal, as well as in the 


and ambiguous manner: yet they should not 
pass,any secret. promise of marnage to cach 
other, this being forbidden in the Koran.— 
The ambiguous mode of proposal above men- 
tioned is described by kbn Abbas to be, that 
the manin the woman’s presence may de- 
clare his wish to marry. in general terms 
without any particular applicationg 

Rules for the behariour of women during 
Hdit.—1v is not lawful for a woman under 
divorce to go abroad, either in the n&rht or 


| present. Case. 


Aoife under wrrerersible dirorce must be 
accommodated with a separate apartment.— 
Wien ahushand and wife are separated by 
ing:versible or triplicate divorce, it is requi- 
site that there be a curtain or _ partition 
between them; and there is no objection to 
their continuing to reside in the same house,” 
provided this be attended to, gs the husband 
has himself declared her to be prohibited to 
him; but if he be a diggolute person, one 


day, whether the divorce be reversible of | who has no command of his passions, and of 


- 
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whom it may be apprehended that he will 
commit with her that which is unlawful, it 
is in this case expedient that she remove to 
another house (since there is evidently a 
sufficient excuse), and that she continue there 
until the accomplishment of her Hdit ;—1t 1s 
better, however, that the dissolute husband 
leave her in his house, and remove to 
another himsclf.—It is laudable in the par- 
ties, whether the husband be dissolute or 
otherwise, to engage a female friend to re- 
side in the house with them, who may be 
able to prevent any improper connexlon.— 
If the dwelling-house be so small as not to 
admit of their residing in it under these pre- 
‘autions, it is then necessary that the wite 
remove clsewhere ; but it is better that the 
husband remove, and leave her to reside in 
the house. All this proceeds upon a suppo- 
sition of the husband’s having no more than 
one house. 

Rule respecting a wife divorced upon a 
journey.—\F a woman accompany her hus- 
band upon a journey, or on a pilgrimage to 
Mecea, and he give her three divorecs upon 
the way, or dic, leaving her in an uninhabited 
place, she must return to her own eity, pro- 
vided the distance be within three days’ 
journey, because this is not to be considered 
as golg abroad, but rather as a consequence 
of her having before gone abroad ; but if the 
distance execed three days’ journey, she is 
then at liberty either to return home, or to 
proceed upon the pilgrimage, whether her 
guardian be with her or not.—The compiler 
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it is unlawful for a woman to go to any 
greater distance, unaccompanied by a rela- 
tion, 1t is so for one under Edit, a fortid¢i. 


CHAPTER XIII. 
OF THE ESTABLISHMENT OF PARENTAGE. 


“l child born after six months from the 
date of a marriage upon which is suspended 
a conditional divorce, ts the lawful offspring 
of such marriage.--I¥ a man make a deelaia- 
tion, saying, ‘‘if J marry such a wonagi she 
is divoreed,” aud he afterwards marry her, 
und she produce a child atter six months 
from the day of the marriage,* the parcntage 
of the child is established in him, and the 
dower Is Incumbent upon him; the former is 
established, because the wife is in this case 
considered as a partner of his bed at the 
period of conception, as having brought forth 
a child atthe expiration of six complete 
mouths from the date of the marrage, a 
time considerably posterior to the divorce, 
since that takes place immediately after the 
marrige, Wherefore the couception must be 
cousidered as having taken place prior to the 
divorcee, that is, within the marriage. 

Onsicrion.-~ It as not to be imaged that 
conveption should take place at the time of 
marrage, as 1b is a consequence of the carnal 
act, which happens posterlur to it; how, 
theretore, can it be established that the con- 


of this work observes that this is only where | ception took place before divorec, since the 
she is left within three days’ journey from | latter oecurs upon the mstant of the marriage? 


Mecca, where her stay would be more dan- 
gerous than her proceeding ; but her return 
to her own city is preferable, in— order 
that she may there accomplish her Edit in 
the house of her husband.—But if, im the 
case under consideration, the divoree or 
death ovcur in a city, or other inhabited 
place, the woman must not go forth from 
that place until her Edit be accomplished, 
after which she may leave it, provided she be 
accompanied by any male relation within the 
prohibited degrees.— What is here advanced 
is the doctrine of Hancefa.—The two dis- 
ciples say that, if the woman be accompanied 
by a relation within the prohibited degrees, 
she may leave the place before her Edit be 
past; for they argue that she ought to be 
allowed to return home, in order that she 
may relieve herself from the disagrecable 
circumstances attending her residence im a 
strange place, and also trom the derangement 
and trouble of a journey, because these are 
sufficient pretexts, and the impropricty of 
her travelling is removed by the cireum- 
stance of her relation aceompanving he. 
To this Wanecfa replies that Edit affords a 
stronger reason against removal than even 
the want of a relation’s protection, as a 
Woman may lawfully go to any distance 
within aday’s journey, without being accom- 
panicd by a relation, whereas this. is not 





Reriy. —Conception may be imagined upon 
the instant of the marriage, as it is possible 
that the man may marry the woman whilst in 
the commission of the earnal act, and conse- 
quently, that marriage aud conception may 
have taken place at the same inst&nt: aud 
as voncalogy 1s a matter the establishment of 
which is of great moment, this supposition 
has theretore been adopted: and the dower 
Is meumbent, because the descent of the 
child being established in him, he is vir- 
tually held to have cohabited with his wite ; 
and it is due on account of consummation. 

Lhe parentage of a child born two years 
after reversible divorce ts established in the 
derorcer.—1F a man repudiate his wife by 
a divorce reversible, and she bring forth a 
child at the end of two years, or more, trom 
the time of the divorce, the parentage of the 
child is established in him, and the divorce 
is reversed, provided she had not  betore 
declared the accomplishment of her Edi, 
because it is possible that her pregnancy 
may have taken place during Fdit, as the 
Tohar (or term ot purity) of some women 





* Thigmeans any time between six months 
and two years from the date of the marriage, 
us the former of these is held to be the 
shortCst, and the latter the longest possible 
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is much longer than that of others, which 
circumstance may have protracted its con- 
tinumnce: but if she be delivered of a child 
within less than two years from the time 
of divorce, she becomes completely separated 
trom her husband, on account of the com- 
pletion of her Edit by delivery ; and in this 
case also the parentage of the child is 
established in the husband, because it is as 
possible thag the conception may have taken 
place previous tu divorce (that is, within the 
marriage), as it is that it may have taken 
hea after divorce (that is, within the Mdit) : 
mut yet reversal is not established, because, 
as lf is possible that conception took place 
after divorce, so It is also possible that it took 
place before divorce; Wherefore reversal ean- 
not, be established, on account of the doubt 
Which exists on this point; but where the 
wonin is not delivered until after two years, 
reversal is established, as the conception is 
posterior to divorce, and must be attributed 
to the husband, since no charge of adultery 
has been advanced against the @vife, where- 
fore it is evident that he has had conneaion 
with her during Kdit, a circumstance by 
which reversal is established. 

afnd so also of a ehild born acithin tivo 
years after triplicate or trrecersible divorce, 


~ TF aman repudiate his wife either by three 
divorces, or by an irreversible divorce, and 
she be delivered of a child within less than 
two years from the period of the diyorec, the 
parentage is established in him, as it is posst- 
ble that the pregnancy may have caisted at 
that time; and the right of cohabitation docs 
not positively appear to have been dissolved 
previous to pregnancy, whence the parentage 
is established in this manner for the sake of 
cantion.-~Butif the delivery were not to take 
place until after the capiration of two years 


fromethe period of separation, the parentage 
of thethild is not established, as pregnancy 
In that case evidently appears to have taken 
place posterior to divorce, and consequently 
the child cannot be supposed to be be gotten 


by the man #1 question, since to him carnal 
connevion With the woman is unlawful: yet 


if he claw the child as lis own, the parentage 


Is established in bin, as he here takes it 


upon himsclt, and it may be accounted for 
by supposing him to have had connexion with 
the woman, crroncously, during her Edit. 
alnd so likewise of a cheld born of a wife 
under age within nine months after ether 
arrerersible or reversible divorce, Le wman 
repudiate, by an irreversible dovource, a wife 
who is under the age of puberty, but yet 
such an one as may admit of carnal con- 
nexlon, and she bring forth a child atter the 
expiration of nine months from the time 
of divorce, the parentage of the child is 
not established in him; but if the delivery 
be within less than mie months, it 1s 
established.—This is according tg Iancefa 
aud Mohammed.—Abvo Yoosaf Says that 
the parentage is established in the man, 
although the child should not be borngvithin 
less than two years from the period of diycrede 
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because she was under Edit, and it is possible 
that the pregnancy may have existed at the 
time of the divorce, and she not have declared 
the accomplishment of her Edit, wherefore 
this infant wife is the same as a full-grown 
woman,—Lhe argument of Ilancefa and 
Mohammed is that the Edit of the wife is 
in this case appointed to be counted by 
mouths, wherefore it 1s accomplished at the 
expiration of three months, by the rule of 
the law, independent of any declaration on 
her part ,—if, therefore, she be delivered of 
a child within less than six months from the 
end of that term which completes her Edit, 
the parentage of the child is established ; 
but, if she bring not forth until after that 
time, the parcntuge is not established, as it 
appcurs to have been begotten at the time 
when she was not a partner of the husband’s 
bed, for the case treats of a girl irreversibly 
divorced under puberty, and consequently 
not subject to the menstrual discharge, and 
whose Kdit is therefore completed by the 
lapse of time, namely, three months, where- 
fore4t is not possible that pregnancy should 
have cxisted at the time of divoree; and the 
night of cohabitation appears to have un- 
doubtedly expired before pregnaney, so that 
the deseent cannot be dele And if the 
wite under these circumstances be repudiated 
by a reversible divorcee, the rule is the same 
(with Hancefa and Mohammed) as before re- 
cited. Abod Yoosaf says that the parentage 
of the child is established in the husband if 
it be born within twenty-seven months trom 
the time of divorce, as if must be allowed 
that he may have had connexion with her at 
the latter end of the term ot three months, 
which constitutes her Edit, and she be deli- 
vered within the longest term of pregnancy 
admitted by the law, namely two years. But 
if the infant wile declare her pregnaney to 
have taken place during Idit, the rule is 
then the same as with respect to grown 
women ; that is to say, the parentage of the 
child is established in the husband, as her 
puberty is proved by her own affirmation. 
The parcntage of a child born of a reidow 
within tivo years after the decease of her 
husband ts established ti hin.—I¥ a widow 
bring forth a cluld, the parentage is estab- 
lished in her husband, provided the delivery 
happen within two years from the time of his 
deccase.- Ziffer says that if she be not de- 
livercd until after six months from the time 
of the completion of the dit of widowhood, 
In this case the parentage cannot be estab- 
lished, because her Edit, upon the lapse of 
four months and ten days, is completed by 
the ordinance of the law, as the edit is, by 
the law, fixed to that time, and is therefore 
the sume as if she were to declare the accom- 
pBshment of her Edit, as in the case of the 
infant before mentioned.—Our doctors, on 
the other hand, say that the Edit of the 
woman in question is not absolutely fixed 
at four months and ten day, but has also 
another mode of completion, namely, delivery, 
siace marriage with an a@ult woman is con- 
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sidered as a cause of pregnancy: contrary to 
the case of a girl under puberty, because the 
natural state of such an one is an incapacity 
to bear children, as an infant is not a subject 
of impregnation until she attain maturity, 
and concerning the maturity of the intant 
there is a doubt. aa 

And so also of a child born within six 
months after the wife declaring her Lit to 
have expired.—Iv a woman under Edit. de- 
elare the same to be accomplished, and be 
afterwards delivered of a child within. less 
than six months from the time of her declara- 
tion, the parentage of the child is established, 
as it is evident that her declaration wag an- 
founded, and is consequently null: but if 
she be delivered after six months from the 
time of her declaration, the parcntage is not 
established, because nothing appears in this 
ease to annul her declaration, as itis possible 
that her pregnancy may have occurred after 
that. 

Whaterer be the occasion of the Indit.— 
Tris reasoning applics to cvery woman 
under Edit, whatever the occasion may be, 
whether divorcee reversible or eee or 
the deccase of her husband; or of whatever 
description or nature, whether it be counted 
by months, or by the returns of the courses. 

The birth must be proved by eridence.— 
Wiis a woman under Edit is delivercd of 
a child, the parentage is not established, 
(according to Hancela), unless the birth be 
proved by the evidence of two mate witiicsses, 
or of one male and two female.—Thi * } 
where there is no apparcnt pregnancy, or 
where the same is not bre 
husband: but if the pregnancy be apparent, 
or the husband have acknowledged it, the 
parentage is established independent of the 
testimony of witnesses. The two disciples 
maintain that, in all cases, the parentage 
is established upon the testimony 
woman,—beeause the © 7 
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The parentage of a child born of a widow, 
when uncontroverted, is established tin her 
deceased husband, independent of evidente.— 
I¥ a woman under Edit from the death of her 
husband bring forth a child, and declare it 
to be his, and the heirs confirm her assertion, 
though no person bear evidence to the birth, 
the child is held to be deseended of the hus- 
hand, aveording to all our doctors.* This, 
with respect to inheritance, is evident, as 
inheritance is a sole right of the heirs, and 
consequently their testimony or acknowledg- 
ment 1s to be credited in every matter which 
affects it.—A question, however, may arise in 
this case whether the parentage of the ghild 
be by such testimony established with respect 
to others than those heirs: and upon this the 
learned in the law observe, thatif those heirs 
be persons of a description capable of being 
admitted as witnesses, the parentage is estab- 
lished with respect to all others as well as 
themselves, because their testunony amounts 
to proof, for which reason sume doctors re- 
quire that their confirmation of the woman's 
assertion be delivered in the form of evidence : 
but the necessity of this is denicd by others, 
because the establishment of parentage, with 
respceet to the rest of mankind, is a necessary 
consequenee of its establishment with respect 
to the immediate heirs of the deceased by 
their confirmation ; and where a matter is 
once fully established upon any particular 
heround, no necessity exists for any further 
conditions with respect to its establishment. 
a. child born within less than sive months 
vafler marriage is not the offspring of that 
marriage; but tf after sir months it is so, 
mdependent of the husband's achnowledy- 
ment: or upon the cetdence of one witness to 
lthe birth ohere he denis ft: end Luan 
meumbent, of he persist in his denial: and 
the irife’s testimony is lo be credited na, 
to the date of the marrviage,—Tv a maf marry 
ww woman, and she bring forth a child within 





habitation still continues during Edit, and | less than six months after the marriage, the 
it is this right which occasions the fixing of) parentage of the child is not estabhshed in 
the parentage of a child upon the husband, | the husband, as preenaney in chat case ap- 
wherefore nothing more isrequired than that | pears to have caisted previous to the mar- 
some person prove the birth, and the identity, riage, and consequently cannot be derived 
by testifying ‘This is the child of which fiom him; but if she be dehvered after six 
such a woman was dcehyered,’—~and thus months, itis established, whether he acknow- 


much may be sufficiently proved by the testi- 
mony of a single woman, in the same manner 
as it is during marriage, in a case where 
the husband disputes the ehild’s identity. 

Hanceta, on the other hand, argues that the 
Edit is accomplished by the woman’s decla- 
ration of delivery ; but the mere completion 
of Edit is not proof, and the descent still 
remains to be first established, for which 
reason it is that complete proof (that is, the 
testimony of two men, or of one nan and two 
women) 1s made a condition: but it would 


be otherwise if the pregnancy were apparent, | 


‘or acknowledged by the husband, as in this 
case the pareytage is established prior to the 
birth; and the child’s identity is there ascer- 
tained by the identityof one woman,—the 
midwife, for instafice. 


ledge it or not, because then the marriage 
appears to have caisted at the time of im- 
pregnation, and the term of pregnaney 1s 
complete. If, moreover, the husbaud deny 
the birth, it may be proved by the*%evidence 
of one woman, after which the parentage 1s 
established in virtuclof the marriage; and 
such being the ease, if he persist in denying 
the child, imprecation beeomes Ineumbent, 
because his denial then amounts to an im- 
-putation on his wife’s chastity, since it im- 
;plics a charge of adultery against her. And 
if, upon the birth of a child, a dispute were 
to arise between the husband and wife, he 


* This means, at whatever time the child 
‘born, after the husband’s decease. 
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asserting that he had married her only four 
months before, and she maintaining that 
they Rad been married six months, the de- 
claration of the wife is to be credited, and 
the child belongs to the husband, because 
apparent circumstances testify for the wife, 
as it appears that her pregnancy has been a 
consequence of marriage and not of whore- 
dom.—A question has arisen among our 
doctors whet®er the woman’s assertion is to 
be credited without being contirmed by oath? 
The two disciples hold that it requires her 
oath; but Haneefa maintains the contrary 
opinion. 

Divorce suspended upon the birth of a child 
eennot take place on the evidence of one | 
oman to the birth—le a man suspend 
divorcee upon the cireumstanee of his wite’s 


bearing a child, by saying to her, “upon | 


being delivered of this child you are di- 
vorced,’—and a woman afterwards give 
testimony to her being delivered, yet divorce 
does not take place, according tp Lancefa. 
The two disciples maintain that divorce takes 
place, because the evidence of asingle woman 
suffices inal] such matters as are improper 
to be beheld by men; and the evidence of 
one woman to a birth bemg admitted, if is 
also to be admitted with respect to whatever 
proceeds from the birth, which im the pre- 
sent instance is divoree.—-The argument of 
Tlanerfa is that the woman, in this case, 
stands as a plaintiff for penalty against her 
husband, and he appears as the defendant, 
wherefore her claim eannot be established 
but by complete proof.-—The foundation of 
this is that the evidenee of a woman 1s 
admitted with respeet to child-birth from 
necessity only, and has therefore no effet 
with respect te divorce, since that is a matter 
altogether distinet trom ehild-birth, and un- 
cénnected with it, although such connesron 
appear to cxist from the peculiar circum- 
stances of the present case.—But if the 
husband acknowledge the proguaney, divorce 
takes place ypon the woman independent of 
the evidence of others, according to Hanec fa. 
—The two disciples hold that in this case also 
the testimony of the midwife 1s sa 
because preotisindispensable to the establish- 
ment of a Dawee Hains, or claim of penalty, 
and the evidence of the midwite amounts to 
proof, according to what was before said.— 
The arguments of Hanecfa are twofold ;-~ 
First, the acknowledgment of pregnancy 
amounts to an acknowledgment of that which 
pregnancy induces, and extends thereto, and 
that thing is child-birth; Srconpiy, the) 
husband, in acknowledging the pregnancy, | 
declares his wife a trustee, as the child is a 
deposit in her possession, aud consequently 
her word is to be credited in the surrender 
of the deposit, as much as that of any other 
trustee. 

The term of pregnancy ts from ser months 
to two’ years.—Tir longest term of preg- 
nancy is two years, because of the declaration 


of Aysha, “the child does not remain fu tha 
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mother’s womb beyond two years:” and the 
shortest term is six months, because the 
sacred text says, ‘THE WHOLE TERM oF 
PREGNANCY AND WEANING IS THIRTY 
montHs;’ and Ibn Abbas has said that 
the term of suckling is two years, wherefore 
six months remain for the pregnancy.— 
Shafei has said that the longest term of 
pregnancy extends to four years; but the 
text here quoted, and the opinion of Ibn 
Abbas as above, testify against him.—It is 
probable that Shafei may have delivered 
this opinion upon hearsay, as this is a 


matter which does not admit of reasoning. 


Case of aman divorcing a wife who iw @ 
slure, and then purchasing her.—-I¥ a man 
marry ademale slave, and afterwards divorce 
her, and then purehase her, and she be 
delivered of a child within less than six 
months from the day of purehase, the 
parentage is established in him; but if she 
be delivered after six months, the parentage 
Is not established: because, in the first 
instaifee, the child is considered as born of a 
woman under Edit, conception appearing to 
have taken place before purchase; but, in 


| the second instanee, it is regarded as slave- 


born, as the Jeneth of the term of pregnancy 
here admits of conception being referred to 
i time subsequent to purchase; and the 
child thus appearing to be born (not of a 
wife, but) of a slave, his acknowledgment is 
requisite to the establishment, of its parent. 
ave.— What is now advanced proceeds wpon 
the supposition of the slave being repudiated 
by asinele divorec, reversible or irreversible, 
or by Khoola: but if she be repudiated by 
two divorcees, the parentage of the child is 
established, if it be born within two years 
from the date of the divorce, beeausc in this 
case she is rendered unlawful to her husband 
by the rigorous prohibition, whence the 
pregnancy can be referred only to a time 
prewlous to divoree, since, under sueh a 
cireumstance, she is not rendcred lawful to 
the man by his subsequent purchase of her, 

Miscellancous cases,—lv a man say to his 
female slave, “if there be a child in your 
womb if is mine,” upon a woman afterwards 
bearing testimony to the birth, the slave 
becomes Am-Walid to that man, because 
here al] that is requisite is to prove the 
clild’s identity, by showing that ‘such a 
woman has been delivered of such a ehild,” 
—and this is sulliciently ascertained by the 
testimony of the midwife, according to all 
our doctors. 

{rv a man say of a boy, ‘this is my son,” 
and afterwards dic, and the mother come 
declaring kersclf to be the wife of the 
deccased, she must be considered as such, 
ang the boy as his child, and they both 
inherit. of him. It is recorded in the Na- 
wadir that this rule proceeds upon a favour- 
able construction of the law, for analogy« 
requires that the woman should not inherit, 
since descent 18 established not only in 
vintue of a valid marriage, but also of an 
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invalid marriage, or of crroneous carnal 
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ference to the paternal, because it originates 


connexion, or of possession by right of|in, and 1s derived from, the mother; but if 


property, and therefore the man’s dcclara- 
tion that ‘‘this is his son’’ does not amount 
to an acknowledgment of his having mar- 
ried the mother: but the reason for a more 
favourable construction of the law here is, 
that the case supposes the woman to be one 
whose freedom and maternal right in the 
child are matters of public notoriety, and 
the validity of a marriage is ascertained 
by circumstances. But if the woman be 
not known to be free, and the heirs of the 
husband maintain that she is only an Am- 
Walid, she is not entitled to any inherit- 
ance, because the mere appearance of freedom 
(supposing this case to occur in a Mussulman 
territory), although it defend the party 
from slavery, is not sufficient to establish a 
claim of inheritance. 


CHAPTER XIV. 


OF WIZANIT, OR TUE CARE OF INFANTE 
CHILDREN, 


Tn case of separation, the care of the infant 
hd "ren belongs to the wife.—lv a separation 
take place between a husband and wile, who 
are possessed of an infant child, the right 
of nursing and keeping it rests with the 
mother, because itis recorded that a woman 
once applied to the prophet, saying, "0, 
prophet of Gov! this is my son, the fruit 
of my womb, eherished in my bosom and 
suckled at my breast, and his father is de- 
sirous of taking hin away from me into his 
own care ;’?’—to which the prophet rephed, 
“thou hast aright iu the child poor to that 
of thy husband, so long as thou dost not 
marry with astranger 7"--morcover, a mother 
is naturally not only more tender, but, also 
better qualified to cherish a child during in- 
fancy, so that committing the care to her is 
of advantage to the child: and Siddeck 
alluded to this, when he addressed Omar on 
w similar eceasicn, saying, ‘S the spittle of the 
mother is better for thy chud than honey, O 
Omar!” which was said at a time when 
separation had taken place between Omar 
and his wife, the mother of Assun, the latter 
being then an infant at the breast, and Omar 
desirous of taking hin from the mother ; and 
these words were spoken in the presence of 
many of the companions, none of whom 
contradicted him :--but the Nifka or sub- 
sistence of the child is incumbent upon the 
father, as shall be hereafter explained. It 
is to be observed, however, that if the 
mother refuse to keep the child, therg is 
no constraint upon ee as a varicty of 
causes may operate to render her incapable 
of the charge. 

Order of qrecedence in Tlizanit, after the 
mother.—|v the mother of an infant die, 


the right of Hizanit (or infant education) |, 





she be not living, the paternal grandmother 
has then a right prior to any other relation, 
she being as one of the child’s mothers (whence 
it is that she is entitled to a sixth of the 
effects of a ehild of her son, which is the 
mother’s share *); and she must, moreover, be 
considered as having a more tender interest 
in her own offspring than eny collateral 
relation. If there be no grandmother living, 
in this case a sister is preferable to cither 
a maternal or paternal aunt, as she is the 
daughter of the father and mother, or of one 
of them, whence it is that she would take 
place of the aunts in inheritance—(according 
to one tradition, the maternal aunt is pre- 
{erable toa half-sister by the father’s side, the 
prophet having said, “the maternal aunt is 
asa mother’’).—A full sister, also, has pre- 
fercnce toan half-sister, maternal or paternal ; 
and a maternal sister to a paternal sister ; 
beeause the right of Hizamit is derived to 
them throtigh the mother. ‘The maternal aunt 
has preference to the paternal, because pre- 
cedence 1s given, in this point, to the mater- 
nal relation. The same distinction also pre- 
vals among the aunts as among the sisters ; 
—that is, she who is doubly related has a 
preference to her who is eaely rolated ; thus 
the maternal aunt, who is full sister to the 
mother, preeedes an half-sister, maternal or 
paternal; and, in the samme manner, @ mater- 
nal sister preeedes a paternal sister; and so 
also of the paternal aunts, If; however, any 
of these women, having the right of Hizanit, 
should marry a strange, her right is thereby 
annulled, on account of the tradition before 
quoted, and also beeause, where the husband 
is a stranger, itis to be apprehended that he 
may treat the child unkindly; where the 
woman, therefore, who has chargesof an 
Infant marrics, it is neither advafutageous 
nor advisable that the infant remam with 
her, unless the person she marries be a 
relation,~-as where the mother, for instance, 
having charge, marries the child’s paternal 
unele, or the maternal grandmother marrics 
the paternal grandfather,—bceause these 
men, being as parcnts, it is to be expected 
that they will behave with tenderness :— 
and so also of any other relation within the 
prohibited degrees, for the same reason. 

ANY woman whose right of Hizanit is an. 
nulled by her warrying a stranger recovers 
the right by the dissolution of the marriage, 
the objection to her exercise of it being 
thereby removed. 

In defect of the maternal, it rests with the 
nearest paternal relation.—I¥ there be no 
woman to whom the right of Hizanit apper- 
tains, and the men of the family dispute it, 
in this case the nearest paternal relation has 
the preference, he being the one to whom 
the authority of guardian belongs (the de- 





* This must mean, in case of the mother’s 
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rests with the mafernal grandmother, in presttdeath. 
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grees of paternal relationship are treated of 
in their proper place): but it is to be ob- 
servl that the child must not be entrusted 
to any relation beyond the prvhibited degrees, 
such as the Mawla or emaneipator of a slave, 
or the son of the paternal uncle, as in this 
there may be apprehension of treachery. 

Length of the term of Hizanit.—Tur right 
of Hizanit, with respect to a male child, ap- 
pertains to the mother, crandmother, or so 
torth, until he become independent of it him- 
sag, that is to say, become capable of shitt- 
ing, eating, drinking. and performing the 
other natural functions without assistance 3 
afte whieh the charge devolves upon the 
father, or next paternal relation entitled to 
the office of guardian, because, when thus 
far advanced, it then becomes necessary to 
attend to his edueation in all branches of 
useful and ornamental sqienee, and to ini- 
tiate him into a knowledge of men and man- 
ners, to cfleet which the father or paternal 
relations are best qualificd—-(Nasaf says that 
the Hizanit, with respeet to a b&, ceases at 
the end of seven years, as in general a child 
at thut age is capable of performing all the 
necessary offices for himself, without assist- 
ane). - Butthe right of Hizanit with respect 
to a gil appertains to the mother, @rand- 
mother, al su forth, until the first. appear- 
ance of the menstrual discharge (that is to 
say, until she attain the age of puberty), 
because a girl has occasion to dear such 
mannersandaccomplishmentsas are proper to 
women, to the teaching of which the female 
relations are most competent ; but after that 
period the charge of her properly belongs to 
the father, because a girl, after maturity, 
requires some person to supermtend her 
conduct, and to this the father is most 
completely qualified. It 1s reeorded: from 

Lluha@gmed that the eare of a female child 

evelyes upon the father as soon as she 
begins to feel the earnal appetite,*® as she 
then requires a superintendence over her 
conduct . and it is universally admitted that 
the right of Glizanit of girls is restricted t¢ 
that period, with respect to all the female 
relations cacept the mother and grandmother. 
It is written in the Jama Sagheer, that the 
right of Hizauit, with any except the mother 
or grandmother, discontinuces upon the girl 
becoming capable of performing the natural 
offices without assistance, because no other 
is entithd to require any service of her 
(whence it Is that they cannot hire her as ¢ 
servant to others), and such being the case 
the end (namely, the girl’s education) cannot ; 
be obtained: but it is ctherwite with the | 
mother or grandmother, as they are invested 
with a legal right to require her services. 

af slave has the right upon obtaining her 
Sreedom.—I¥ a man contract jis fanale slave 


* This is supposed by the Mussfilmans to 
commence sume time before the appearance 
of the menstrual discharge, at between 
eleven and twelve years of age. 
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or Am- Walid, in marriage to any person, and 
she bear a child to her husband, and the 
master afterwards Smenoi pale her, she then 
becomes (with respect to the child) as a free 
woman; that is, upon becoming free she 
obtains her right of Hizanit which had not 
existed while she wasa slave, beeause her 
service, as a slave, would necessarily inter- 
fere with the proper discharge of the dutics 
of Hizanit. 

alnd also an infidel mother the wife of a 
Massulman, -A ZIMMEEA, or female infidel 
subject, married to a Mussulman, is entitled 
tothe Hizanit of her child, although he be 
a Mussulman like the father; but this only 
so long as the child is incapable of forming 
any judement with respect to religion, and 
whilst there is no apprehension of his m- 
bibine an attachment. to infidelity ; but when 
this is the ease, he must be taken from the 
mother, because, although it be for the eluld’s 
advantage to be under her eare until that 
period, his remaining longer with her might 
provg injurious. 

Childron, after the term of Mreanit, re- 
main solely under the care of the fathern—A 
Boy or girl, having passed the period of 
Ilizanit, have no option to be with one 
parent In preference to the other, but) must 
necessarily thenceforth remain in charee of 
the father, Shafci maintains that they have 
wn option to remain with either parent, be- 
cause of a tradition of the prophet to this 
cflect.. The argument of our doctors is, that 
young persons, from want of judgment, will 
naturally wish to stay with the parent who 
treats them with most indulgence, and lays 
them under least restraint, wherefore giving 
them a chore m this matter would not be 
tenderness, but rather the reverse, as beime 
contrary to their truce interest; and it ap- 
pears Inthe Nakl Sabech that the companions 
Withheld this option from children. With 
respect to the tradition cited by Shafci, it 
may be observed that, in the instance there 
alluded to, where the prophet gave a boy his 
choice, he first prayed to Gop to direct liu 
therein, and the boy then chose, under the 
influcnee of the prophct’s prayer. 


Section, 

A mother cannot remove with her child to 
a strange place.—It a divorecd woman be 
desirous of removing with her child out of 
a city, she is not at liberty to do it; but yet 
if she remove with her child out of a city, 
and go to her native place, where the con- 
tract of her marriage was exccuted, in this 
case her removal is lawful, because the father 
is considered as having also undertaken to 
reside in that placc, both in the eye of the 
lugy, and according to common usage, for the 
prophet has said, ‘ Whoever marries a 
woman of any «ity is thereby rendered a 
Dintzen of that city;”? and henee it is 
that if an alien woman were ty come into the 
Mussulman territory, and there tu marry an 
infidel subject, she also becomes an infidel 
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this rule does not apply to an alien man, 
that is to say, if an alien man were to come 
into the Mussulman territory, and there to 
marry a female subject, he is not thereby 
rendered a subject ; tor if he choose, he may 
divoree this wife and return to his own 
country. 

I¥ a divorced woman be desirous of remoy- 
ing with her child to a place which 1s not 
the place of her nativity, but in which her 
marriage contract was executed, she is not 
at liberty to do it. This is demonstrated by 
Kadoorce in his compendium, and also ac- 
cords with what is related in the Mabsoot. 
The Jama Sagheer says that she may take 
her child thither, because where a marriage 
contract is executed in any place, it occasions 
all the ordinances thereof to exist and have 
foree in that place, in the same manner as 
sale amounts to a delivery of the article sold 
in the place of sale ; and a woman’s right to 
the eare of her children is one of the ordi- 
nanevs of marriage, wherefore she is entitled 
to keep her child in the place where she was 
marricd, aithough she be not a native of 
that place. The principle upon which the 
Mabsosot procceds in this ease is, that the 
exceution of a contract of marriage ina 
place mercly of casual residence (such as the 
stare of a journcy, does not constitute it a 
hone, according to general usage, and this 
is the better opinion. In short, to the pro- 
pricty of the woman carrying her child from 
one place to another, two potnts are essen- 


tially requisite, one, that she be a native of 


the place to which she goes ; and the other, 
that her marriage contract has been there 


exceuted; this, however, means only where 
the places are considerably distant; but if 


they be sv near that the father may go to sce 
his child and return the same night, there 1s 
no objection to the wife going to the othe 
place with the child, and there remaining ; 


and this, whatever be the size or degree of 


the places, whether cities or villages ; nor is 
there any objection to her removing from 
the village to the city or chief town of a dis- 
trict, as this is in no respect ljurious to the 
father, and is advantageous to the child, 
since he will thereby become known and ac- 
quainted with the people of the place, but 
the reverse [that Js, her removal trom the 
city to a village], would be injurious to the 
child, as he would thereby be liable to ac- 
quire the low manners and mean scntinents 
of villagers; wherefore a woinan is not at 
liberty to carry her child from a city to a 
village. 


CHAPTER AY. R 
OF NIFKA, OR MAINTENANCE. 


Definition of the term.—NirKa, in the 
language of tke law, signities all those things 
which are necessary to the support of life, 
such as food, clothes, and lodging : many con- 
fine it solely to fuod. \ 
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e 
Section I. 


Of the Nifha, of the Wife. 


The subsistence of awife is incumbent upon 
her husband,—Witex a woman surrenders 
herself into the custody of her husband, it is 
incuinbent upon him thenecforth to supply 
her with food, clothing, and lodging, whether 
she be a Mussulman or an intidel, beeause 
such is the preeept both in thu Koran and 
in the traditions; and also, because main- 
tenance Is a recompense for the matrimogeal 
restraint; whence it is that where a person 
is in eustody of another on account of any 
demand, or so forth, his subsistenee is in- 
cumbent upon that other,—as when a public 
magistrate, for imstanee, Is nprisoned on 
account of any mal-administration in his 
oflice, In which case his subsistence must 
be provided from the public treasury ; and as 
the authorities upon which this proceeds 
make no distinctions between a Mussulman 


6 


respect to cither mm the present case. 

dn proportion tothe rank and efreamstances 
of the parties.—Ix adjusting the obheation of 
the Nitka, or maintenance of a wite, regard is 
to be had to the rank and condition both of her 
and her husband: thus if the parties be both 
wealthy, he must support her in an opulent 
manner; if they be both poor, he is requircd 
only to provide for her accordingly ; and if 
he be rich, and she poor, he is to afford her 
a moderate subsistence, sueh as is below the 
former and above the latter —The compiler 
of this work says that this is the opinion 
adopted by NKhasaf; and that decrees pass 
paceordimely. Noorokhee is of opinion that 
ithe rank and condition of the husband alone 
Is to be regarded (and such also 1s the doe- 
trine of Shafer), because the sacred text says, 
“EEE HIM SUPPORT HER ACCORDING ©O TLS 
ABILITy.”’-—-The ground of Ithasat’s “opinion 
is a tradition respecting the prophet, who, 
on a woman applying to lim for his judg- 
ment upon this point, said to her, ‘Stake 
from the property of your husband what- 
ever may suffice for the subsistenee of your- 
self and your clild in the customary way 3” 
from Which it appears that the cireumstances 
of the woman are to be regarded as well as 
those of the man, for maintenanee is eum. 
bent only so far as may suflice for the pur- 
pose intended by it, and as a woman in mean 
circumstances has no occasion for the same 
subsistence as one who is accustumed to live 
in affluence, such is (with respect to her) 
unnecessary; and as to the text above 
quoted by Shafei, it means no more than 
that if the woman be in affluent cireum- 
stances, and her husband otherwise, he shall 
support her according to his ability, and 
the remainder, or difference, shall be a debt 
upon him. By the expression “ customary 
way,” in the tradition quoted by Shatei, is 
to be understood a middling or moderate 
way, that is, a medium between the circum- 
stanews of the wifc, and those of the hus- 


.’band where the former happens to be rich 
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rophet in| infant wife, the dower is due but not main- 


his decision left this to the miienicnt of ' tenance. 


the parties themselves, the proportion is not 
specifically determined by the law.—Shatei 
has so detertnined it, saying that the Nitka 
or maintenance incumbent upon a husband 
in behalf of his wife, if he be opulent, is two 
Mids, or about one thousand Dirms* an- 
nually,—if he be poor, one Mid: and if 
in middling circumstances, one and a half: 
this, howeveé#, is not admitted, because a 
thing declared to be incumbent ‘ so far as 
may suflice”” cannot be legally fixed at any 
specitie rate, as the proportion must neces- 
sarily vary aevording to circumstances. 

alad this, although she withhold herself 
on aceount of her dower.—Iv a woman re~ 
fuse to surrender herself to her husband, on 
account of her dower (that 1s, on aceount of 
its not having been paid to her), her main- 
tenance docs not drop, but is meumbent 
upon the husband, although she be not yet 
Within his custody, since her refusal 1s only 
in pursuance of her right, and cgnsequently 
the objection to the matrimonial custody 
originates with the husband. 

Bat not of she be refractory.— ¥ a wife be 
disobedient or refraetory, and go abroad with- 
out her husband’s consent, she is not entitled 
tu any support from him, until she return 
and make submission, because the rejection 
of the matrimonial restraint im this instance 
originates with her; but when she returns 
home, she is then subject to it, for which rea- 
son she again becomes entitled to her support 
as before. Tt is otherwise where a woman, 
residing in the house of her husband, refuses 
toadmithim to the conjugal cmmbrace, as she is 
entitled to maintenance, notwithstanding her 
opposition, beeause bee then in his power, 
he may, if he please, enjoy her by force. 

Or an infant trecpuble of generation, —Tr 
Wmate wife be so young as to be incapable 
of generation, her maintenance is not in- 
eumbent upon han, beeause although she 
should be within his custody, yet as an 
obstacle exists in her to the carnal embrace, 
this is not the custody which cutitles te 
maitenance, that being deseribed © custody, 
for the purpose of enjoyment,” which docs 
not apply to the case of one incapable of the 
act :~ contrary to the ease of the sick woman 
to whom maintenance is due, although she 
be in«apable, as shall be hereafter demon- 
strated.—Shafer says that maintenance is dw 
to an infant wife, because he holds it to he : 
return for the matrimonial propriety, in th 
same manner as it 18 with respect to a slave 
for the propricty in lus personal service, Ti 
this, however, our doctcrs reply that the 
dower is the return for the matrimonial pro 
priety, and one thing does not legally adini’ 
of two returns; wherefore, in the case of ar 


* Dirms have varicd in their value 
different times, from twenty to twenty-fiv 
passing current for a Deenar. The sum her 
mentioned is from about eighteen to twenty 
two pounds sterling. ‘ 


But it is due to an adult wife from an 
tenn eevee += Burif the husband be an 
infant incapable of generation, and the wife 
an adult, she is entitled to her maintenance 
at his expense, because in this case delivery 
of the person has been performed on her 
part, and the obstacle to the matrimonial 
enjoyment exists on the part of the husband. 
dt is not due where the wife is impri- 
soned for debt.—I¥ a woman be imprisoned 
for debt, her husband is not required to sup- 
port her, becruse the objection to the matri- 
momial custody docs not in this case originate 
vith him, whether her imprisonment be 
wing to herself (as ina case of wilful delay 
nd contumacy) or otherwise (as where she 
s poor and unable to discharge the debt). 
Or forcibly carried off.-AND, in the same 
nner, If a woman be forcibly seized and 
arricd off by any person, she has no claim 
miaimtenance from her husband; and so 
uso, if a Woman go upon a pilgrimage, under 
of a relation within the prohibited 
legrees,—beeause she is not then in eustody 
of her husband, and her not being so is oeca- 
sioned by her own voluntary act. 

Or goes upon a pilgrimayge.—Lv is recorded 

mm Aboo Yousaf that a woman upon a pil- 
erimage is entitled to a maintenanee from 
her husband, as her undertaking the indispen- 
sable pilerimage* is a suflicient pretext for her 
- — ..g him; but he allows her only a Nifka- 
Hizr, or support asin a settled place; and 
not a Nifka-Silr, or support as upon a jour- 
ney; asx the former only is incumbent upon 
the husband, not the latter. 

Unless she be aceompanied by the husband. 
--Bur aif the husband accompany his wife 
upon her pilgrimage, her maintenance is then 
Incumbent upon him aceording to all our 
doctors, because in this case she continues in 
hiseustody; but she is entitled toa Nifka-Hizv 
enl¥, not toa Nifka-Sifr, as he is not the oeca - 
sion of her travelling, whence it is that he is 
not obliged to furnish her with a conveyance. 

Lt continues during her sickness.—lp a 
woman fall sick in her hushand’s house, 
_, 8 still entitled to a maintenance. 
This is upon a principle of benevolence, as 
analovy would suggest that she is not entitled 
to maintenance where she falls sick so far as 
to be incapable of admitting her husband to 
the conjugal embrace, since in this case she 
cannot be deemed in custody for the purpose 
of enjoyment; but the reason for a more 
favourable coustruction of the law in this 
case 1s, that she still remaing in eustody, as 
her husband may associate and indulge in 
dalliance with her, and she may continue to 
superintend his dumestic concerns, and the 
obatacle to carnal enjoyment is (like the mon- 


* Arab, Widj-Farz. — Itis incumbent upop 
all Moslamites to perform at least one pil- 
grimage to Mecea, and this one is reckoned 
among the Firayez, or sacred ordinances 
whence the above epithets : 
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strual discharge) an accidental occurrence.— 
It is recorded from Aboo Yoosaf that if a 
woman deliver herself into the custody of 
her husband, and then fall sick, she is still 
titled to maintenance; but if she fall sick 
first, and then deliver herself to him, she has 
no ¢laim to maintenance until her recovery, 
as the surrender of her person is not in this 
case complete; and the learncd in the law 
admit this to be a proper distinction. 

A husband must maintain his wes ser- 
wants.—THE maintenance of the wife's ser- 
vants is incumbent upon her husband, as well 
as that of the wife hersclf, provided he be in 
opulent circumstanccs, bi cause he is obliged 
tu provide his wife’s maintenance, “so far as 
may suffice” (as aforesaid), and it is not suffi- 
ecient, unless her servants also be supported, 
they being essential to her case and comfort ; 
but itis not absolutely Incumbent upon him 
to provide a maintcnance for more than one 
servant, according to Hancefa and Mo- 
hammed. Abvo Yoosaf says he must pro- 
vide maintenance for two servants, as one is 
required for service within the housd, and 
the other out of doors.- -The arguments of 
Uancefa and Mohammed on this point are 
twofold: —Finstr, one servant Imay answer 
both purposes, whence two are unnecessary ; 
SecoNDLY, if the husband were himselt to 
undertake all the services required by the 
wife, it would suffice, and a servant would 
be unnecessary ; and, In the same manner, 
it suflices if he constitute any single servant 
his substitute therein; wherefore a second 
servant is not requisite. The ‘learned in the 
Jaw say that the rate of maintenance due 
trom an opulent husband to his wife's ser- 
vants is the same as that due from a poor 
husband to his wite,—namely, the lowest 


. NY ° i { 
that can be admitted as suffivient.—ITLaneefa 


says that a husband who Is poor is not re- 
quired to find maintenance for his wife’s ser- 
vants; and this is an approved doctrine, as 
itis to be supposed that the wife of a poor 
man will serve herself. Mohammed holds 
that it is due from a poor husband, in the 
same manner as from one more opulent. 
Tf the husband be poor, the magistrate 
empower the wife to raise subsistence 
upon his credit-— Te a husband become poor, 
to such adegree as to be unable tu provide 
his wife her maintenance, still they are not 
to be separated on this account, but the 
Kazee shall direct the woman to procure ne- 
cessaries for herself upon her husband's 
credit, the amount remaining a debt upon 
him.—Shafei says that they must be sepa- 
rated, because whenever ‘i husband be- 
comes incapable of providing his wite’s main- 
tenance, he cannot ‘retain her with hu- 
manity”’ . is required in the sacred writ- 
ings), and such being the case, it behowes 
him to divoree her; and if he decline so to 
do, the Kazee is then to effect the separation 
‘as his substitute, in the sume manner as in 
cases of cmascylation or impotence: nay, the 
necessity for this is more urgent in the pre- 
scot instance than, in cither of those 
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as the maintenance is indispensable. *To 
this our doctors reply that if a separation 
take place the right of the husband ig de- 
stroyed in toto, which is a grievous injury 
to him; whereas, if the wife be desired to 
prvcure maintenance for herself upon his 
credit, his right is by this means preserved 
with the smallest possible injury; wherefore 
they are not to be separated, but the wife 
shall be directed to take up the articles ne- 
cvssary for her subsistence upd his eredit, 
as was already stated:—but the wife is in 
this case restricted in her expences to a rate 
which must be determined by the Kazee. 

lt a certain specified rate,-—THE Kazee 

cannot act as the substitute of the husband 
in effecting a separation here, as in cases of 
emasculation or unpotence, because property 
In marriage is only a dependant, or second- 
ary consideration, the primary object being 
proercation, and that which is a dependant 
merely cannot be put in competition with 
the original intent, upon which principle it 
18 that the,kazee is empowered to eftect a 
separation in cither of the other two in- 
stanecs, as there the original intent is de- 
feated; but it is not so in the present case. 
The advantuge of the Kazee desiring the 
woman to procure a maintenance upon her 
husband’s eredit, and of his fixing the rate 
thercof, is that she is thereby cnabled to 
make hor husband responsible for the 
amount; for if she contract any debt with- 
out this authority, the ercditor’s claim hes 
against her, and not against her husband. 

Zo be varied according to any change in his 
eircinstances.-~Ie the husband were in 
indigent. circumstances at the time of the 
Kazee authorizing the wife as aforesaid, and 

ihe have consequently determined her main- 
tenance at the rate of poverty, and the hus- 
band afterwards beeome rich, and she sue 
for a proportionable addition to hew fhairt 
tenance, a deerce must be given in her 
favour, as the rate of the maintenance differs 
according to the poverty or opulence of the 
husband. : 

Arrears of maintenance not due untess the 
naimtenanee hare been decreed by the Kazee 
or the rate of tt previously determined on be- 
tircen the parties,—-Ip a length of time should 
clapse during which the wife has not re- 
eelved any maintenance from her husband, 
she is not entitled to demand any for that 
time, execpt when the Kazev had before de- 
termined and decreed it to her, or where she 
had entered into a composition with the hus- 
band respecting it, in either of which cases 
she is to be decreed her maintenance for the 
time past, because maintenance 1s an obliga- 
tion in the manner of a gratuity,* as by a 
gratuity is understood a thing due without 
wreturn, and maintenance is of this descrip- 
tion, it not being held (according to our 
doctors) to be as a return for the matrimonial 








ae 
* Arab. Sillit. By this is to be here under- 


stood a present or gratuity promised but not 
vet pafd. 
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propriety; and the obligation of it is not 
valid but through a decree of the Kazee, 
like a gift, which does not convey a right to 
ossesSion but through seisin, which estab- 
ishes possession: but a composition is of 
equal effect with a decree of the Nazee, in 
the present case, as the husband, by such 
composition, makes himself responsible, and 
his power over his own person 1s supertor to 
that of the magistrate.—This reasoning does 
not apply to @he case of dower, as that is 
considered to be a return for the use of the 
wife’s person. 

Arrears of a decreed maintenance drop tm 
case of the death of either party. \¥ the 
Kaze@deeree a wife her maintenance, and a 
length of time clapse without her reeciving 
any, and the husband should die, her main- 
tenanee drops; and the rule is the same if 
she should die; beeause maintenance is a 
gratuity, respecting which the rule is that it 
drops in consequence of death, hke a gift, 
which is annulled by the decease of cither 
the donor or donec before scisin being made 
by the latter.—Shafe1 says that the main- 
tenance is In all circumstances to be consi- 
dered as a debt. upon the husband, in contor- 
mity with his tenct, that it 1s not a gratuity 
but a return, wherefore it cannot drop lke 
demands of the tormer deseription.—This 
was before replied to. 

Advances of maintenance cannot be re- 
claimed.~-Iea man give his wife one year’s 
maintenance in advanee, and then dic before 
the expiration of the year, no claim lics 
against the woman for restitution of any 
part of it.—This is the doctrine of Hanccta 
and Aboo Yousaf.--Mohammnied says that she 
is entitled only to the proportion due for the 
term past, from the beginning of the year 
till the husband’s decease, the remainder 
berng the right of his heirs; if, thercfore, the 
digtere@ge remain with her in substance, she 
must restore it; or. 1f it do not remain, she 
1s responsible for the value (and this also 1s 
the doctrine of Shafei, and the same differ- 
ence of opinion obtains in respect to clothes 
and apparel), ®ecause the wile in this case 
has received in advance the return for the 
matrimonial confinement, to which she has a 
claim, in virtue of such confinement, but her 
claim is annulled by the husband’s decease, 
since she no longer remains confined, and 
consequently the return is annuiled in pro- 
portion to the annulment of her claim, in the 
same manner us the stipend of a Kazee.—The 
argument of the two Elders is that the main- 
tenance 18 a gratuity, of which the elaimant 
has already taken possession ; and restitution 
of a gratuity cannot be demanded after 
death, the virtue of it being completed by 
that event, as in a case of itt; whence it Is 
that if the maintenance were to perish in the 
woman's possession, without her consuming 
it, no part of it can be demanded of her, ac- 
cording to all thy doctors, whereas, 1g it were 
a return, it might be demanded in a ease of 
destruction, as well as in one of consump- 
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tween the two.—Itis recorded from Moham- 
med that if the proportion advanced do not 
exceed that of one month, no restitution is 
required, as this proportion is inconsiderable, 
ad stands as an allowance for present use. 

A slave may be sold for the maintenance of 
his wife, if the latter be free.—Ir a slave 
marry a free woman, her maintenance is a 
debt. upon him, for the discharge of which he 
may he sold; but this is only provided the 
marriage was with his owner’s consent, as 
her maintenance being due from the slave, 
the obligation to it must ultimately offect 
his owner; the debt is therefore charged to 
the slave, in the same manner as one con- 
tracted in trade by a Mazoon, or privileged 
slave; but his owneris at liberty to redeem 
him by discharging the debt, beeause the 
woman’s right extends to her maintenance 
only, not to the slave’s person: and if the 
slave die, her right to any arrear of main- 
tenance drops (and so also where he is killed), 
since it} isa gratuity, as was already stated. 

al husband must maintain his acife, being 
a slarg, were she resides with him.—Ir oa 
man marry the female slave of another, and 
her owner give her permission to reside in 
her husband’s house, her maintenance is in- 
eambent upon the husband, because she is 
then within his custody: but if she have not 
permission to reside with her husband, he is 
not respousible for her maintenance, as in 
this case her custody is not established.—- 
The term here ‘applied to the permission 
granted by the master [tabowecat] means 
not only liberty to reside in the husband’s 
habitation, but also an exemption from all 
service; wherefore, if any service be after- 
wards required of her, the maintenance from 
the husband drops, as custody, which is the 
eround of her right to maintenance from 
him, necessarily ecases on such an occasion. 
—-It is lawful for the master to require the 
service of his female slave, although he have 
granged her leave to reside with her hus- 
band, because such leave is not binding upon 
him, as is demonstrated in 1ts proper place. 
-—~-But itis to be observed that 1f the female 
slave voluntarily perform her master’s ser- 
vice, Without his calling upon her, her right 
to maintenance trom her husband does not 
drop. 

zlnd the same of Am-Walids.—THEse 
rules apply equally to Am-Walids as to ab- 
solute slaves. 


Section IT. 

A wife must be accommodated with a sepa- 
rate apartment, —Ir is incumbent upon a 
husband to provide a separate apartment for 
his wife’s habitation, to be solely and exelu- 
sively appropriated to her use, so as that 
nong of the husband’s family, or others, 
may enter without her permission and de- 
sire, because this is essentially necessary to 
her, and is therefore her due the same as 
maintenance, for the word of @od appvints 
her a dwelling-house as well as a subsis- 


tion, nor would there be any difference be- “lenge : and us it is incumbent upon a hus- 
e 
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band to provide a habitation for his wife, so 
he is not at liberty to admit any person to a 
share in it, as this would be injurious to her, 
by endangering her property, and_obstruct- 
ing her enjoyment of his society; but if she 
desire it, the husband may then lawfully 
admit a partner in the habitation, as she by 
such a request, voluntarily relinquishes her 
right: neither is the husband at liberty to 
intrude upon his wife his child by another 
womun, for the same reason. 

Ir the hushand appoint lis wife an apart- 
ment within his own house, giving her the 
lock and key, it is sufficient, as the end is by 
this means fully obtained. 

But ander the control of her husband, with 
respect to visitors, §e-- A WUSBAND 1s_at 
liberty to prevent his wife’s parents, or other 
relations, or her children by a formcr mar- 
riage, from coming in* to her, as her apart- 
ment or habitation is his property, which he 
may lawfully prevent any person from cn- 
tering; but he cannot prohibit them from 
seeing and conversing with her whenever 
they please, for if he were to do so, 1t would 
induce Katta Rihm, or a breach of the tics 
of kindred, and their seeing or conversing 
with her isin no respect injurious to lim. 
Some have said that he cannot prohibit them 
from coming in to her, any more than from 
conve sing with or seeing her, but he may 
prevent them from residing with her, as this 
might cause disturbance and inconvenience. 
Others have said that he cannot prolubit his 
wile from going to visit her parents, nor 
wevent the parents from visiting her every 
Meas neither ean he forbid her other 
relations from visiting her once a year; and 
this is approved. 

Maintenance to the wife of an absentee is 
decreed out of his substance, - Lye a woman’s 
husband absent himself, leaving effeets in 
the hands of any person, and that person 
acknowledge the denouit and admit. the 
woman to be the wife of the absentcg, the 
Kazeoe must deeree a maintenance to her out 
of the said etfects; and the same to the 
infant children of the absentee, and also to 
his parents. And the rule is the same if the 
Kazee himself be acquainted with the above 
two circumstances, where the trustee denies 
both or either of them.—The argument upon 
which this proceeds is that where the above 
person acknowledges the woman to be the 
wile of the absentce, and also, that he has 
property of the latter in his lands, such 
acknowledgment amounts to an avowal of 
her being entitled to receive her right out of 
the said property, without the husband’s 
ee as a woman is authorized to it by 
aw. 


* Although, by the customs of the east, 
men are not permitted to enter into the 
women's apartments without especial per- 
mission, yet it is not uncommon to converse 
with a women through a curtain, or (as some 
part of this passage scems to imply) through 
a grate. 
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OssEcTIoN.—If a woman be decreed, her 
maintenance out of the effects of her absent 
husband, in consequence of the trustee's 
acknowledgment, this admits the judgment 
of a magistrate against an absentee, which 
is illegal. 

Repiy.-- The order of the Kazce is not in 
this case dircetly against an ubsentce, but 
only virtually, and by implication, because 
the above person is the Zoo-al-Yed, or 
immediate possessor of the property, and 
the acknowledgment of such an one is to be 
ercdited in anything affecting his trust, but 
more especially in the present case, since if 
he were to deny either the marriage or the 
deposit, 1 would not be in the weman’s 
power to sue lim, for if she do so, and pro- 
duce witnesses In support of her plea, thicit 
evidence could not be received, as a trustee 
rannot be sued on a plea of marriage; nor 
ean the woman appear as plaintiff against 
hin with respect to the property in his 
hands, since she is not the hushand’s agent: 
and the trustee’s acknowledgment being 
eredited, the Kazec, in consequenee of it, 
issucs a decree tor the wife’s maintenance, 
which must affect the husband of course ; 
and the deerec of a Kuazee, affecting an 
absentee in this way, 18 approved.—lf, more- 
over, the property of the absentee be in the 
hands of the person aforesaid in the way of 
Mozaribat, or as a debt, the rule holds the 
sane as if it were a deposit. 

Unless that be of a nature different from 
what is neerssary to her support.—WHar 1s 
now said supposes the property to be of the 
isame nature with the woman’s right, such ag 
money, grain, or cloth: but where it is 
otherwise, « maintenance must not be de- 
erecd out of i, because, in this case, it can- 
not. be furnished from it but by selling a 
part, and defraying the expense of it out of 
the amount; and all our doctors agyee tat 
the property of an absentee cannot be sold. 

Haneefa is of this opinion, because the 
Kazee cannot sell the effeets even of a 
person on the spot, but must require him to 
sell them, and discharge the maintenance 
with the amount; and consequently he is 
prohibited from selling the property of an 
absentee, a fortiori. The two disciples also 
are of the same opinion, because, although 
they hold that the Kazce may dispose of the 
property of a person on the spot, for the 
discharge of his wife’s maintenance, without 
his consent, yet this is only where he refuscs 
to do so; but the property of an absentee 
cannot be thus disposed of, as his refusal is 
not. known. 

But she must give security that she has not 
already received anything in advance.—When 
the Kazce dcerces a woman her maintenance 
out. of the effects of her absent husband, it 
behoves him to take sceurity from her for 
whatever she reccives for the indemnity of 
the absentee, as it 1s possible that she may 
already have reccived her maintenance in 
advance, or that she may have been divorced, 
and ner Edit be passed; and the Kazee must 
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alsg require her to make oath that she has 
not received any part of her maintenance in 
advance: contrary to a case where the Kazee 
muk@ a distribution of inheritance among 
present heirs, aveording to evidence, and 
they do not deny any knowledge of another 
heir, fur in this case he dues not require a 
similar security trom them in behalf ot 
another heir, who may hereafter appear, 
because the Makfool-le-hoo, or surety, is 
there unknegyn and undectined; but in the 
present case the surety is known, being the 
absent husband. 

Lt can be decreed only to the wife, infant 
children, or parents of the absentee.—A 
Kaze cannot decree maintenance, out of the 
effects of an absentee, in behalf of any but 
those already mentioned (namcly, the wife, 
Infant children, and parents of the absentee), 
as they alone are authorized to receive a 
Maintenance independent of any decree of 
the Kazce (that, m the present case, being 
only in aid of their right), whereas the other 
relations within the prohibited degrees are 
not entitled to any maintenanc® without a 
decrce of the Kazec previously obtained for 
that purpose, as the obligation of it with 
respect te them varies according to circum- 
stances, Wherefore the Kazee decreeing it to 
them would amount to a judgment agamost 
an absentee, which is not allowed. 

No decree can be issued against an ab- 
sentee’s properly upon the bare testimony of 
his wife — Lethe Kazee himsclf be not assured 
that the woman 1s the wife of the absentee 
and the trustee, factor, or debtor, do not 
acknowledge her to be so, and she should 
offer to produce witnesses to prove that she 
Is 60,—or, 1f the absentee should not have 
lett any effects, and she ofler to prove her 
marriage by evidence, with a view to obtaim 
a decree authorizing her to procure a muin- 
tenurace upon the absentce’s credit, still the 
Razec@eannot issue a decree accordingly, 
because this would be a judgment aguinst 
an absentee, which is inadimuissible.—Zitler 
says that it 1s the duty of the Kuzee to hear 
the proofs, amd (although he cannot decree 
the marriage to be thereby established) to 
order her a milantenance, as this is a tender- 
ness duc to her, and no 1njury to the absentee, 
hecause, if he should afterwards appear and 
confirm her assertion, she has only taken 
what was her right,—or, if he should deny 
the marriage, an oath will be tendered to 
her (in case of her having no witnesses), 


* 


and if she decline swearing, his assertion . 


remains established; but if she prove her 
assertion by evidence, her right is established; 
and if she cannot produce any proof, and 
he swear, she or her bail then remain re- 
sponsible.—‘The «author of this work says that 
it is the duty of the Kazec, in the present 
instance, tu decree mulutenunce to the absen- 
tee’s wife, trum necessity. 


Section IIT. e 


A divorced wife is entitled to maintenance 
during her Edit.—WuskeE a man 


Py 
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his wife, her subsistence and lodging are 
incumbent upon him during the term of her 
Edit, whether the divorce be of the reversible 
or irreversible kind.—Shafei says that no 
maintenance is due to a woman repudiated by 
irreversible divorce, unless she be pregnunt. 
—The reason for maintenance being due to 
a woman under reversible divorce is that 
the marriage in such a ease is still held to 
continue in force, especially according to our 
doctors, who on this principle maintain that 
itis lawful for a man to have carnal connex- 
ion with a wife sorepudiated.— W ith respect 
to a case of irreversible divoree, the argu- 
ments of Shafci are twofold ; First, Kattima 
Bint Kays has said, ‘*‘ My husband repudiated 
me by three divorces, and the prophet did 
not appoint to me either a place of residence 
or a subsistence ;’’-—SrcoNpuLY, the matri- 
monial propriety is thereby terminated, and 
the maintenance is held, by Shafei, to be a 
return for such propricty (whence it is that 
a woman’s right to maintenance drops upon 
the death of her husband, as the matrimonial 
propmety is dissolved by that event) ;~but 
it would be otherwise if a woman repudiated 
by irreversible divorcee be pregnant at the 
time of divorce, as in this case the obligation 
of maintenance appears, in the sacred writ- 
ings, which expressly direct it to a woman 
under such a circumstance. The arguimcut 
of our doctors is that maintenance Is a return 
for custody (us was before observed), and 
custody still oontinues, on account of that 
which is the chief cnd of marriage, namely, 
offspring (as the intent of Mdit is to ascertain 
whether the woman be pregnant or a 
wherefore subsistence is due to her, as well 
as lodging, which last is adinitted by all to 
be her right ; thus the case is the same as if 
she were actually pregnant ; morcover, Omar 
has recorded a precept of the prophet, to the 
effeet that ‘ maintenance Is due to a WOMAN 
‘divorced thrice during her Edit :”’—there 
are glso a variety of traditions to the same 
purpose. 

No maintenance due to a widow.—MAin- 
TENANCE Is not due toa woman after her hus- 
band’s deecase, because her subsequent con- 
finement [during the term of Edit, in conse- 
quence of that event] is not on account of the 
right of her husband, but of the law, the Edit 
of widowhvud being mercly a religious obser- 
vance, whence it is that the design of ascer- 
taining the state of her womb is not in this 
instance regarded, and accordingly the Edit 
is not counted by the menstrual terms, but 
by time; maintenance is moreover due to a 
woman from day to day, and the husband’s 
right in his property ceasing upon his decease 
it is impossible that any maintenance shoul 
be made due from what is, after that event, 
the property of his heirs. 

‘ur to a_wife in whom the separation 
originates.— W WEN the separation originates 
with the woman, from anything which can be 
imputed to her as a crime, suchas apostatizing 
from the faith,,or having cafnal connexion 
or dalliance with the son of her husband, she 
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on account of extreme youth or tender habit), 
the owner must then be compelled either to 
pone their maintenance, or to sell them, 
ecause slaves are claimants of right not- 
withstanding their bondage, and by sale 
their right is obtained, at the same time 
that the owner's right is also preserved to 
him by his acquisition of an equivalent in 
the price for which he disposes of them.— 
This rule does not hold with respect to other 
living property (such as horses, and so forth), 
because cattle are not claimants of right, 
and consequently the owner is not compelled 
to an alternative with respect to them, as in 
the ease of slaves: but yet men are directed 
to furnish their cattle with subsistence on 
a principle of piety, as the negleet of this is 
eruclty towards the ereaturc, and at the 
sain time destructive of property, which is 
forbidden by the prophet.- Aboo Yoosat is 
of opinion that the owner of cattle may be 
compelled to furnish them a proper and, 
stdlicient subsistence: but it is the more 
approved doctrine that he is not liable to any 
compulsion on that head. 


BOOK V. 


TTAK, OR THE MANUMISSION OF 
SLAVES. 


OFr 


[Phis book has been omitted, in consequence 
of the abolition of stacery by wtet WV. of 
1818, so that the learning upon the sub- 
ject has become obsolete, and of no utility 
ercepl to the antiquarian, who can con- 
sult the early didition., | 


BOOK V1, 
OF KIMAN, OR VOWS. 
Definition of Liman —Vim an is the plural 
of Yameen. - Yameen, nits primitive sense, 


means strength or power; also the right 
band: -in the Tanguase of the law it sie- 


nifies an obhgation by means of which the | Ger 
resolution of a Vvower is strengthened in the | COU 


performanee or the avoidance of any thing ; 
and the man who swears or vows is termed 
the Haliff, and the thing sworn to or vowed 
the Mahloof-al-hee. 


Chap. 1.—Introductory, 
Chap. J1.—Of what. constitutes an Oath 


VOWS. 


[Vou. I. 
Chap. VII.—Of Vows in speaking 4nd 


conversing. 

Chap. VIII.—Of Vows in manumission 
and Livorce. 

Chap. 1X.—Of Vows in Buying, Selling, 
Marriage, &e. 

Chap. X.—Of Vows respecting Pilgri- 
mage, Fasting, and Prayer. 

Chap. XI.—Of Vows in Clothing and 
Ornaments. 

Chap. X1J.—Of Vows in Striking, Kil- 
ling, and so forth. 

Chap. Xl1].—Of Vows respecting the 
Payment of Money. 

Chap. X1V.—O!f Miscellaneous Cases. 

CHAPTER I. 

Oaths [of a sinful natere| are of three 
kinds.—Oatus are of three ditterent kinds :-- 
First, Ghamoos;- Seconp, Moonakid (which 
is also. termed Makoodat);--and THixp, 
Lighoo. =, 

Perjury--A. YAMEEN Gnamoos* signifies 
an oath taken concerning a thing already 
past, in which is conveyed an intentional 
falschood on the part of the swearer :~and 
such ap oath is highly sinful; the prophet 
having declared -- *f whesoever  swearcth 
falsely, the sane shall Gop condemn to hell.” 

Karaka, or explation, is not Incumbent 
(that is to say, is of no avail) In a Yamecn 
Ghamoos; but a repentence and depreeation 
of the anecr of heaven are incumbent. - 
i Shatei alleges that expiation is Incumbent, 

beeause that was ordained for the purpose of 
doing away any disrespect shown to the 
name of Gop, Which is sinful; and this dis- 
respect is evident ina Yameen Ghamoos, as 
it is calling Gop to witness to a falschood ; a 
Yameen Ghamoos is therefore the same as ¢ 
Yameen Moonakid ; and as, in tha: expia- 
tion is incumbent, so im this hkewise. The 
argument of our doctors is that a Yamoee. 
Ghamoos is a erime of great magnitude (or 
deadly sin),-- and explation is an act of piety 
(whenee it may be fulfilled By fasting, anc 
mtention is a condition of it); but there 
isnoeaplation for a deadly sin, and conse- 
thy there is none fora Yameen Ghamoos: 
trary to the case of a Yamecn Moonakid, 
as that falls under the class of Mobah, or 
thines indifferent 

Opsection, ~The description of Mobah, or 
indiflerent, applics to things in which there 
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* Literally, a false oath, or perjury.—lt is 


or Vow, and what docs not consti-| here proper to observe that the distinctions 


tute it. 
Chap. HL—Of Kafara, or Expiation. 


explained in this chapter relate solely te 
such oaths or vows as, being false or broken. 


Chap. 1V.—Of Vows with respect tojare sinful, and consequently supposed te 
entrance Into, or residence in, a par-| excite the divine anger, which must be ap- 


ticular Place, 
Chap. \ 
Actus, such as 
riding, and so forth, 
Chap. VI—Of Vows in eating or drink-. 
ing. 


Of Vows respecting various] or to ywws 
going, coming, | these are frequently requircd for the sake o’ 


peased by ope : contrary to true oaths 
uly fulfilled, as the former o' 


justice, and the latter are permitted, whence 
neit! cr an oath nor vow, simply as such, car 


“| be supposed to require expiation. 
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is Ro offence; now as a Yameen Moonakid is 
of an offensive nature, how can it be Mobah ? 

Rwrity.— The offence, in a Yameen Moo- 
nakid, eecurs subsequently to the declaration 
of it, and is oceasioned by a disrespect shown 
by the vower to the name of Gop, of his 
own free option; whereas the offenee, ma 
Yameen Ghamoos, exists from the tirst ; and 
such being the ease,a Yameen Ghamoos is 
not tobe cagifounded with a Yamecn Moo- 
nakid. 

Contracted cows Cvhen not fulfilled).— A 
YamMern Moonanip* signities an oath taken 
conecrning a matter which isto come. ‘Thus 
& mau swears that he will do such a thing, 
or H® will not do such a thing and where 
the pronouncer fails in this- (that is, where 
he does not act aceording to the obligation 
of his oath),—expiation is incumbent upon 
him: and this is established upon the au- 
thority of the sacred writings. 

wfnd tneonsiderate oaths, ~ A YAMWEN 
Lianoof is an oath taken coneerning an m- 
cident or transaction already past, where the 
swearer believes that the matter to which he 
thus bears testimony accords with what he 
swears, and it should happen to be actually 
otherwise: and from the divine merey it 
may be hoped that the swearcr wall not be 
condemned for sueh an oath, since Gop has 
declared, in the Jxeran, ‘SL wiln Nor cain 
You TO ACCOUNT FOR AN INCONSIDERATE 
oaTH.”” An instance of Yameen Lighoo is 


Where a person sees Amroo passing at a! 


distanee, and supposing him to be Zcyd, 
says, “by Gop that is Zcyd !”’ 

Livpiation is imcumbent, whether the row 
be ariifud or compulsatory, or although the 
path be tahen under a deception of the 
memory.--A WILEKLL vow, and a compul- 
satory vow, and an vath taken under a de- 
egptiqn of the memory, are all the same, aud 
oh aecMunt of cach expiation is incumbent,t 
beeause the prophet bas said, “there are 
three pomts of scrious import, the sporting 
with which ts also serious, to Wit, MARRIAGE, 
DIVORCE, and a Vow.’—Shafel, controverts 
this doctrme. [his arguments will be here- 
after recited at laree under the head of 
Ikrah, or compulsatory process 

The violation of a row, whether by com- 
pulsion or through forgetfulness, requires ir 
notion. —iP a man doa thine which breaks 
fee vow, either by compulsion, or through 
forgetfulness, these are both the same, and 
expiation is incumbent upon him in either 
case, because the specified act whach is the 
condition of expiation is not made yoid by 
the circumstances of compulsion or forget- 
fulness :--and so also, f the thing should be 
done by a maniac or an idiot, — because there 
likewise the condition is actually fulfilled. 
OpJECTION.--Eapiation is not incumbent 


* Literally, a contracted vath, orvow. 
+ Literally, a nugatory oath, (some- 
times) a rash oath. 


t That is, if the thing sworn to begfalse,| and (in imitation thereof 
4 of tvery Mussulman book. 


or the vow be violated. 


VOWS. 


T5¥ 


but for the aie ed of obliterating a sin 
now no sin can be imputed to maniacs or 
idiots, as such are not made answerable ; it 
would therefore follow that expiation 1s not 
incumbent upon them. 

Rrr.ty.—Although expiation be intended 
for the purpose of expunging sin, yet the 
obligation of it in this ease rests upon the 
argument of asin (namely, the breach of a 
vow), and not upon the actual sin itself, so 
that, wherever the breach of a Vow appears, 
explation is incumbent. 


CHAPTER JT. 


OF WHAT CONSTITUTES AN OATH OR VOW, 

AND WHAT DOES NOT CONSTITUTE IT. 

An oath may be expressed by using the 
neane of Gad, or any of his customary at- 
fributes.—YAMEEN (that is, an vath or vow) 
is constituted by the use of the name of 
Almighty Gop, or of any of those appella- 
tions *by which the Deity is generally known 
and urderstood, such as Rahman and ki- 
heem.* An oath may also be expressed by 
such attributes of the Deity as are commonly 
uscd in swearing, such as the power, or the 
‘ory, or the night of Gop, because an oath 
is usually capressed under one or other of 
those qualities; and the scuse of Yameen, 
namely, strength, is by this means obtained, 
since as the swearcr believes in the power, 
olory, might, and other attributes of the 
Deity, it follows that the mention of these 
attributes only 1s suthcient to strengthen the 
resolution in the performance of the act 
vowed, or the avoidance thereof. 

Tercepling his knowledge, wrath, or mercy. 
~ TF aman swear “by the knowledge of 
Gop,” it does not constitute an oath, because 
an oath expressed by the knowledge of Gop 
Ix Hot In use: moreover, by knowledge is 
frequently amplted) merely that which is 
known; and in this sense the word know- 
ledge 1s nof expressive cither of the name 
of Gop, or of any of his attributes.— In the 
same manner, should a person swear ‘by 
the wrath of Gop,” or ‘by the merey of 
Gop,” it does not constitute an vath, because 
an Gath is not conumonly expressed by any of 
these attributes: moreover, by the word 
lahmat rey) Is sometimes understood 
rain, and heaven is also occasionally ex- 
pressed by that term; and by the word 
Ghazb [wrath] is understood punishment; 
and none of these are either appcllations or 
attributes of the Deity. 

It is not constituted by using any other 
name. LF a person swear by any other name 
than that of Gop, -such as the prophet, or 
thfholy temple, this does not constitute an 








* Anglice, the mereiful, and the bencficent. 
Those uttributcs are affixed tg the name of 
the Deity, at the beginning of the Koran, 
) at the beginning 
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oath,—as the prophet has said, ‘‘if any man 
among ye take an oath, he must swear b 
the name of Gop, or else his oath is void.” 
If a person also swear by the Koran, it does 
not constitute an outh, although the Koran 
be the word of Gop, because men do not 
swear by the Koran. ‘The compiler of the 
Hedaya observes that this is where the 
swearer only says “ by the prophet,” or “ by 
the temple,” or “by the Koran ;’’ butif the 
swearer say, “if L act contrary to what | 
now say, may I be deprived of the prophet,” 
or “of the temple,” or ‘of the Koran ;”’ 
this constitutes an oath, because such priva- 
tion would reduee the swearer to the state 
of an infidel, and the suspension of infidelity 
upon a condition amounts to Yameen. 
Particles of swearing.—AN oath is con- 
firmed by the use of the particles of swear- 
ing; and these (in the Arabic) are three, 
namcly, the letters, waw, and be, and te,* as 
vaths are commonly repeated and under- 
stood under this form; and in this sense 
these particles occtir in the Koran. Let it 
be also observed that the particles of sWear- 
ing are sometimes understood, though not 
expressed, that 1s, are omitted in the expres- 
sion, although implied in the sense; and 
this coustitutes an onuth; as if a man were 
tosay “Gop, | will not do this :’’ beeause 
fin the Arabic] it is common to reject the 
particle for the sake of brevity + sometimes 
indeed the letter lam is used tor the swear- 
ing particle, as it is eapable (according to 
Mooktart) of being substituted tor be 
Seeearing by the truth of Gad is not an 
oath —HaANEEEA alleges that if a man should 
swear “by the truth of Gon,’’ this does not 
constitute an oath, and in this Imam Mo. 
hammed coincides. There are two opinions 
of Aboo Yoosaf recorded on this point: 
according to one if is not an oath; bit. 
according to the other it is an oath, because 
truth is one of the attributes of the Dyity, 
signifying the certainty of the divine exist- 
ence, and hence it is the same as if the 
swearer were to say, “by God, the truth !” 
and as oaths are common under this mode of 
expression, so an oath is here constituted. 
The argument of Mohammed and Hancefa 
is that the term ‘“‘the truth,” as here ex- 
pressed, relates mercly to the identity of 
the godhead as the object. of obedience, and 
hence an oath thus expressed appears to be 
taken by that which is neither an appella- 
tion nor an attribute of Gop. The learned, 
however, say, that if a person express him- 
self thus, ‘* by the trata, I will do so and 
so,” this constitutes an oath, because the 
truth is one of the appellatives or proper 
names of Gop. But, if a person were to say, 
““T will do this truly,” it does not amount 
to an oath, because the word truly can daly 


* Each of these letters, prefixed to the 
name of Gob, 1s expressive of the English by. 

+ A celebrated Arabic grammarian and 
rhetorician. a 
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be taken, in this case, as a corroboration‘or 
contirmation of the promise contained in the 
speech, being the same as if he were toeay, 
‘** | shail do this indeed.” 

The expressions, “1 swear,” “ I vow,” or 
“TI testify,” constitute an oath, without the 
name of God.—\¥ a man say, ‘‘ I swear,” or 
‘““T vow,” or ‘‘testify,”’ whether the words 
“by Gop’’ be superadded or not, it consti- 
tutes an oath, because such worg's are com- 
monly used in swearing: the use of them in 
the present tense is undisputed; and they 
are also sometimes used in the future tense, 
where the context admits of a construction 
in the present; and attestation amounts to 
an oath, as in that sense it occurs in“ the 
sacred writings: now swearing by the name 
of Gop is both customary and conformable 
to the divine ordinances, but without the 
name of Gop it is forbidden; when it so 
occurs, therefore, it must be construcd into 
a lawful oath :* henec, some say, that inten- 
tion is nut requisite in it; others, however, 
allege that the intention is essential, because 
the words here recited bear the construction 
of a promisc,—that is, they admit of being 
received as applying to the future, and also 
of being taken as a vow without the name of 
Gov. 

Ir a person, speaking in the Persian lan- 
guage, were to say, “J swear by Gon,” it 
amounts fo an oath, because here the idiom 
confines the cxapression solely to the present 5 
but, 1f he were to say simply, “ 1 swear,” 
some allege that this does not constitute 
anoath., If he were to say, |] swear by the 
divorce of my wife,” this is not an oath, as 
an oath is net so expressed in practice. 

Seearing by the existence of God makes 
an oath Ly a man, Mm swearing, say, “ by 
the age,” or ‘the existence’? (of Gop), it 
constitutes an oath, because the age of exis- 
tence of Gop signifies his eternity, Watch us 
one of his attributes. [Several other forms 
of swearing are here recited, but of no con- 
sequence, as their validity or nullity depends 
altogether upon certain peculkaritics in the 
Arabic idiom. | 

al vow may be contracted by the impre- 
cdtion of a conditional penalty.—iF a person 
should say, “if | do this may I be a Jew,” 
or ‘a Christian,” or ‘an infidel,” it consti- 
tutes an oath; because, as the swearer hag 
made the condition a sign of infidelity, it 
fullows that he is conscious of his obligation 
to avoid the condition; and this oblhgation is 
possible, by his making if an oath, mm such a 
way as to render unlawful to himself that 
which is lawful.—And if the oath relate to 
any thing which he has done in the time 
past, as if he were to say, ‘‘if I have done so 





* That is, the superaddition of the expres- 
sion, ‘by Gop,” must be understood in it, 
so as to'make it appear an oath made con- 
formably to the divine ordinance, lest the 
speaker, by swearing in a way that is for- 
bidden, be found guilty of an offence. 
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may*l be a Jew,” or ‘‘an infidel,” and so 
forth, this 1s a Yameen Ghamoos, or perjury. 
The sgvearer is not, however, in this case 
made a Jew or an infidel, because the words, 
‘“‘may I be an infidel”’ (and so forth), relate 
to some future indefinite period.—Some, on 
the contrary, have alleged that he becomes 
actually as an infidel,* because the penalty 
which the swearer imprecates upon himself 
relates to the present instant uf his testimony, 
being the same as if he were to say, “lama 
Jew, &e.”’—But the fact is, the swearer does 
not become a Jew or intidel in either of the 
cases betore us (that is, in that of a vow with 
respect to the future, or an oath regarding 
the gast), provided he consider this merely 
as a form of swearing: t but if he believe 
that by thus swearing he fully subjects 
himself to the penalty expressed, he sufters 
accordingly, in either instance, beeause he 
appears consenting to infidelity, on aeeount 
ot Vevue ventured upon a thing by the com- 
mission of which he conecives that he may 
be rendered an infidel. ¢ e 

Iv a person say, “if I do thus, may the 
anger of Gop fall upon me,” this does not 
constitute a vow, as not bemeg a customary 
mode of expression for that purpose. And 
so, also, if a person were to say, ‘may | 
be an adulterer,” or 6a drunkard,” or ‘fan 
usurer,”” because these are not generally un- 
derstood or reccived as forms of swearing. 


CHAPTER IIT. 
OF KAFARA, OR EAXPLATION.§$ 


$A fee may be ecpiated by the emancipa- 
tionof a slave, the distribution of alms.— TIE 
explation of a vow |] is effected by the eman- 
cipation of a slave; and the emancipation 
of such aslaye as suffices in Zihar, suffices 
also in the case of a vow :-- or 1f the swearer 
choose, let him clothe ten paupers, giving to 


* That is, becomes subjceted to the penal- 
ties of actual apostasy from the faith. 

+ Where no other penalty than that of 
expiation can be incurred. 

t All these cases suppose the thing sworn 
to be talse. 

§ The term Kafara means not. only an 
expiatory atonement for the breach of an 
absolute vow, but also the substitution of an 
expiatory act for the penalty imposed by a 
vower upon himself in the case of a vow sus- 

ended upon a condition, by which he had 
Henencd to restrain himself from the com- 
mission of any particular act. 

|| Meaning expiation for the reach or 
violation of a vow,—or for any vther descrip- 
tion of Yameen which admits of expiation, 


such as a°Yameen Lighoo, &c. ¢ 
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each one piece of cloth, or more (the smallest 
quantity to each is as much as is necessary 
in prayer ges if he please, let him distri- 
bute victuals among ten paupers, the same 
as in the expiation of Zihar.—All these 
modes of effecting the explation of a vow ure 
authorized in the Koran, according to the 
words in the text, — ‘‘ THE EXPIATION 
JHEREOF MAY BE EFFECTED BY FEEDING 
TEN POOR FERSONS WITH SUCH FOOD AS IS 
USUALLY CONSUMED IN YOUR FAMILIES, OR 
BY CLOTHING TEN FOOR PERSONS, OR BY TILE 
RELEASE OF A SLAVE.’’—It ig manifest, there- 
fore, that, in the present instance, one of 
these three modes is indispensable. 

Or fastinge-Bur if the delinquent (from 
his poverty, or other cause) should not be 
able to effect his expiation in any of these 
three modes, he may do it by fasting three 
days suecessively.---Shafe1 says that he has 
an option; if be think proper, he may fast 
for three days successively, or for any three 
separate days,—because the words of the 
Koran are, “SIF HE BE UNABLE TO DO 'TILIS, 
LET IREM FAST FOR THREE DAYS,” which cx- 
pression is general.~"Lhe Haneetite doctors, 
in support of their opinion upon this point, 
quote the authority of the reading of Abdoola 
Ibn Massavod, who expounds the text to 
mean three days successively; and this 
accords with what oceurs in the ITadevs 
Masbhoor.t— With respect to what has been 
suid of the smallest quantity of cloth suffi- 
cient in expiation, 1t is recorded from Imam 
Mohammed. — Hanecfa and Aboo Yoosaf 
assert that the smallest quantity of cloth 
proper upon this oceasion 1s as much as may 
be sufi@ent to clothe nearly the whole body; 
for a mere Shilwar { is not sufficient; and 
this is the more authentic doctrme: because 
one who is only thus clothed is regarded 
as naked.—That portion of cloth, however, 
which may not suflice in regard to clothing, 
may be sufficient im eating, according to its 
vale; that is, fa person were to bestuw, as 
an explation, such a quantity of cloth ag, 
although 1t may not suffice tor the proper 
clothing, yetis equal im value tothe fecd- 
Ing of ten poor men, it suffices as a feeding 
explation, whether such may have been the 
intention or not.—Thus, if the person to 
make capiation were to give to each poor 
person the half of a proper dress (for 
instance), this would not be suflicient tor 
an explation by clothing ; but if the value of 
the cloth thus distmbuted to cach be equal 
to the price of three pounds of wheat, it 
suffices as an eapiation by feeding. 

Previous exrpiation docs uot suffice.—lv a 
person perform the expiation before the viola- 
tion of his vow, 16 does not suflice.—Shatei 
muintuins that it suflices, where the expiration 


*Mussulmans must be clothed in prayer 
at least from the waist downwards, 

+ A collection of traditions gp called. 

+ A spectes of drawers which are a suffi- 
cient clothing for prayer. | 
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is effected by means of property, and not by 
fasting, because the expiator makes his 
atonement posterior to the occasion of it, 
(namely, his vow), and hence the case is the 
same as that of a pilgrim performing c¢xpla- 
tion for wounding game,*—that 1s, if the 
pilgrim perform expiation after the act of 
wounding, it suffices ; and so also in the pre- 
sent case. The argument of our doctors is 
that expiation is ordained as an atonement 
for offenee; but in the case before us no 
offence has yet appeaicd.- -In reply to what 
is advanced by Shafei, they observe that the 
vow is not the vecasion of the offence, as 
nothing can be considered in any degree the 
oceasion of an offence, but what necessarily 
leads thereto, and a vow does not necessarily 
Jead to its own violation, but is rather pro- 
hibitory of it; hence the vow is not the cause 
of the offence in the present instance: con- 
trary to the ease of the pilgrim, adduced by 
Shate1, in which the wound inflicted upon 
the deer leads to its destruction, by ulti- 
matcly oceasioning its death; these therefore 
are not analogous Gases. —It is to be obeerved 
that whatever the expiator may have given 
to the poor before the violation of lis vow, 
he must. not take back again, beeause this is 
alms, and itis not lawful for a man to take 
back Jiis alms. 

A nful row must be broken and erpiated, 
—Jr a man bind himself, by a vow, to the 
commission of asin, as if he were to swear, 
“by Gop Twill not pray,” or ‘fT will not 
converse with my tather,” or “Twill murder 
such an one in such a month,” it is incumbent 
upon him to violate his vow, and perform an 
expiation, beeause ait is reeorded in the 
traditions, that if'a man vow a thing, know- 
ing that the negleet is preferable to the 
fulfilment, he ought to act accordingly, 


performing an expiation for the breach of 


his vow. 

Lhe vows of infidels, being nugatory, can- 
not he held as violated. -—\y an intidel should 
make a vow, and afterwards violate the 
same, cither as an infidel or as a Mussulman, 


up Pestle him to have been converted to the 


aith in the interim), still he is not forsworn, 
because he 


binding) by a reverence for the name of Gon, 
and the vower, whilst he was an infidel, 
eannot be supposed to have entertained any 
reverence for the name of Gop:—an infidel, 
moreover, 1s not competent to the perfor- 
mance of eapiation, as that is an act of piety. 

Vows of abstinence... T¥ a man make cer- 
tain articles unlawful to him,t which are in 
their own nature lawful, as if he were to 
say, ‘ T have made this cloth (or, this provi- 


* Pilgrims are forbidded to destroy 


3 
game 


of any kind within a certain distance of 


‘Mecca, termed the Ihram [forbidden ground] 
of pileri mage 

+ This is a phrase by which is understood a 
vow of abstinence from the thing expressed. 
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ras not competent to make a 
vow ; a8 a vow 1s contracted (that is, is made 
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sion) unlawful to me,’’* yet such article*does 
not actually become unlawful to him, but he 
must perform cxpiation when he happens to 
put on that cloth, or to eat that provision.— 
Shafei says that expiation is not incumbent 
upon him, because rendering unlawful that 


| . . ‘ 
which is law ful does not amount to a vow, as 


a vow is an act authorized by the law.—The 
argument of our doctors is that the words, 
‘“T have made unlawful,” evipee the estab- 
lishment of illegality in the thing: now 
there is a possibility of establishing illegality 
in a thing that is really otherwise, by sup- 
posing that the speaker had taken an oath 
that he would not wear the clothes, or eat 
the provisions; and this suppositida 1s 
adopted, in order to establish the illegality 
declared by the speaker; and it follows that 
whenever he does that thing which he has 
rendered illegal to himself, he becomes for- 
sworn, Whether the matter be great or small, 
because when unlawfulness 1s onee cstab- 
lished in a thing, the illegality pervades 
every partef it. 

Ira man were to say, ‘every thing lawful 
is unlawful to me,” every species of food and 
drink forthwith becomes unlawful to hin, 
unless where the intention or design of the 
vow has regarded something clse.—This 
procecds upon a favourable construction. 
Analogy would suvecst that the vower, as 
soon as he has uttered his vow, must become 
forsworn, as being unavoidably and contin- 
mally placed in the performance of some 
lawful act, sueh as breathing, moving, 
resting, or so forth; and such is the opiniow 
of Zulvy upon it; but the more favourable 
construetion Is that the design of the vow 1s 
to establish something, the commission of 
which shall be a erime; and as this cannot 
be ¢fleeted where the intention, from the 
words of the vow, appears to be ggneral, 
regard to its universality drops, ara suéh 
being the case, the vow will be construed =~ 
respecting meat and drink, for the sake of 
gencral appHeation, as 1t 1s In practice com- 
monly apphed to the articles,of customary 
subsistence, A vow of this nature does not 
include the use of women, unless by the 
intention of the vower; but in this case it 
constitutes an Aila, because the form otf 
words here recited is a vow, bearing the 
interpretation of ‘by Gop, I will not have 
carnal connexion with my wife: and it is 
to be observed that, where the vower, by 
the words, “every thing lawful,” intends 
woman, yet meat and drink are not excluded 
from the vow, but still remain and are to be 
eonsidered as constituting a part of it.— 
What is now advanced is taken from the 
Zahir-Rawayct.—Our modern doctors have 
said that divorce follows a vow of this form, 
independent of the intention, as the atorc- 
suid words are frequently used in divorce ; 








* In feciting these forms of vows, the 
address [‘* by Gop,” or “I swear,” &c.] is, 
for the sake of brevity, omitted; it is always, 
showe¥er, to be understood. 
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and “there are decrees upon record to this 
effect. It is also proper that the same rule 
should hold where the vow is pronounced in 
the Persian tongue, for the sake of general 
application. Let it be observed, however, 
that if a man were to say, “ whatsoever | 
have in my right hand is unlawful to me,” 
there is a dittrenee among casuists coneern- 
ing the effect of it; some doctors say that 
the intention is a condition, whilst others 
maintain that it is not so; it is evident, 
however, that divorcee takes place from 1, 
independent of the intention, on aecount of 
custom, 

A vow ts binding without any condition 
ant@red.—\F a person express @ Vow in 
general terms, that is, not suspended upon 
a condition, as if he were to say, “ST shall 
fast upon such a day tor the sake of Gop,” 
he is bound to the observance thereof, be- 
cause itis said, in the traditions, ‘‘ whoever 
makes a vow, and specifies it, he is bound to 
the vbservance of what he has so specified.” 

Ie a person suspend a vow on ® condition, 
and the condition afterwards occur, he 1s 
bound to the performanee of what he has 
vowed; and expiation is here of no avail, 
beeause the tradition above recited is gencral, 
—that is, applics to a suspended as well as 
an unsuspended vow; and also, because a 
vow suspended upon a condition becomes, 
upon the condition taking place, the same 
as one of immediate performance.—It is re- 
corded of Ilanecta, that he receded from this 
doctrine, alleging that if a man were to say 
(for instance), ‘tit 1 do so, L amunde = ~ 
ligation to perform a pilerimage,’” or 
fast a year,” or “ to bestow all my property 
in alins,” and then perform an cxplation for 
his vow, it suffices; and such is the opimion 
of Mohammed. Hf, however, the vower 
ae 1 not make an eapiation, but perform 

© tlfag which he had specified, he is dis- 
Charged from the obhgation of that also, 
provided the condition be of such a nature 
as that the vower had no intention it should 
ever tuke place. Phe reason of this is that, 
where the condition is of the deseription 
now mentioned, the speech of the vower, as 
aforesaid, bears the sense of a Yameen, or 
suspended vow, and also of a Nuzr, or 
absolute vow: -evidently of a Nuzr, be- 
cause such a form of words 1s commonly 
used to express a Nuzr; and also of a 
Yameen, because the design of the ae 
in so speaking, is to restrain himself from 
doing the act which constitutes the condi- 
tion: and such being the casc, it remams at 
his option cither to perform expiation, re- 
garding his words in the light of a Yamecn, 
or to perform the condition speched, regard- 
ing them in the heht of a Nuzr: it is other- 
wise, however, where the thing conditioned 
is not of the above-mentioned description, 
but is actually intended by the speaker,—as 
where a man (for instance) says# ‘if Gop 
grant me a recovery from this illness, I am 
under an obligation to perform a_pilgri- 
mage,” for here expiation does not sufifce, bu} 
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it is incumbent upon him to perform the 
actual thing specified, because in this case 
the words do not bear the sense merely of 
Yameen, but also of an absolute vow of per- 
formance :—and this distinction 1s approved. 

A vow pronounced, with a reservation of 
the will of God, 7s null-—I¥ a person make 
a vow of any thing, adding, ‘‘if it please 
Gop,” as if he were to say, ‘‘ by Gon I will 
do this, Gop willing,” he eannot be torsworn, 
because the prophet has said, ‘he who vows 
any thing, adding, ‘if it please Gon,’ cannot 
be forsworn.”’ —It is to be observed, however, 
that it is a condition that the words “ Gop 
willing,” do follow in immediate connexion 
with the words preceding, because if they be 
pronounced separately, after having uttered 
the vow, it is a retractation ; and a retracta- 
tion in Yameen is not lawful. 


- CHAPTER TY. 


OF VOWS WITII RESPECT TO ENTRANCE INTO, 
OR RESIDENCE IN, A PARTICULAR PLACK, 


al row against entering a house is not vio- 
lated by entering a mosque, church, Se—Iv 
a person make a vow, that “She will not 
enter any house,” and he should afterwards 
enter a mosque, or synagogue, or church, he 
is not forsworn, because a house is a place 
built for thepurpose of dwelling in (that is 
of sleeping, &e.), and buildings of the above 
deseription are not designed for this purpose : 
—the rule is also the same, if the swearer 
should enter a porch or portico before the 
door of a house for the same reason. Some 
have asserted that uf the portico be inelosed, 
mosuch a manner, that when the front door 
Is shut, a person may be said to be in the 
house, the swearer by entering such portico 
Violates his vow, it being customary for 
perons to reside aud sleep in such a place. 
If the swearcr also cuter an Lwan* he is for- 
sworn, because that is designed as an occa- 
slonal residence in the hot weather, and is a 
species of dwelling as much as a summer or 
wintcr residence. Some have conceived that 
this is the ease only where the Iwan has four 
walls rea 18, where it 1s a complete quad- 
rangle}: this distinetion is made, because 
those buildings in Koofa, and other parts 
of Arabia, are generally so constructed ; 
Whereas, with us [that is, in Hindostan and 
Persia! they have commonly three walls 


only, being: quite open in front, and there- 
fore are not to be cousidered as a house.-- 


Others, however, say that cntcring an Iwan 
Isa Violation of the vow, whether it be con- 
structed of three walls or of tour; and this 
issupproved. 


* An Iwan is an open gallery or balcony, 
on the top of, or adjoining to, an house, thé 
roof of which is generally supported by piers 
or pillars, for the benetit of the air in the 
het season. m 
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A vow against entering a Serai is no 
violated by entering a ruim.—I¥ a person 
swear that “he will not enter into a place,” 
that is, into a Serai, and he afterward: 
enter a place which is desolate and in ruins, 
he is not forsworn: but if a person swear 
that ‘he will not enter such a place,’’ the 
place being then in a good and habitable 
state, and he should enter it after it had 
fallen to ruin, and been laid level with the 
plain, he is forsworn, because the term Daar, 
among both the Arabs and Persians, means 
any particular place, as with them it 1s com- 
mon to say, “such a Daar is peopled,’ —or, 
“couch a Daar is desolate (that is, aban- 
doned) ;”’ now an edifice is the description 
of the term Daar, and this deseription is 
regarded in the first of the above cases, but 
not in the last. 

Tra man take an oath, saying, ‘‘ J will not 
entcr into this Daar;” and the said place 
should afterwards become ruined and deso- 
late, and should again be rebuilt, or repaired, 
and the swearer should after that enter it, he 
is forsworn, according to what was »efore 
observed, that the appellation Daar still 
continues to be applied to the place, after 
the destruction of the edifice which stood 
upon it:—but if this place, after having 
been ruined and desolate, should be rebuilt 
as a mosque, bath, or dwelling-house, and 
the swearer should, after that, enter it, he is 
not forsworn, because in any of these cases 
the term Daar is no longer applied to the 
place, as itis then called by another name, 
such as mosque, and so forth: and the same 
rule holds where this person enters that plac 
after the destruction of such mosque, bath, 
or other public building, as may in the 
interim have been erceted there, because 
the place will not recover its original namc 
after such destruction. 

A row against entering any particotlar 
house is not broken by entering itahen tn 
ruins—IP a man swear “he will not eater 
such a dwelling-house,’’ and he should enter 
therein after it had been destroyed or become 
desolate, he is not forsworn; beeause the 
term dwelling-house is abrogated, as no 
person then dwells in it; whereas, if the roof 
only should have fallen in, and the walls 
remain, and he were then to enter it, he 
would be forsworn, because it is still con- 
sidered as habitable, and the place does not 
lose its appellation of a dwelling-house 
[Bait] from that cireumstanee. In the same 
manner he is not forsworn where, the house 
having been destroyed and laid level with 
the plain, another house is built upon the 
sume spot, aud he then enters this house,— 
because the term dwelling-house, as applied 
to the former housc, was rendered inappli- 
cable by the circumstance of its ruin. , 

al vow against entering a house is not 
violated by going upon the roof, or entering 
‘the portico, §ec.—lIr a man swear that ‘ he 
will not enter< certain house,” and he after- 
wards goon the top of the house, from the 
outside, he is forsyjorn, because the roof iga | 
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part of the house. Some have said that, 
with us, he is not forsworn.—In the same 
manner, he is forsworn if he enter the por- 
tico only of the house specified in the vow. 
Ihe compiler of the Hedaya observes that 
this case admits of a distinction : thus, if the 
portico be such as that, if the door be shut 
it forms a part of the house, and it be covered 
in, he is forsworn, but if otherwise, he is not 
forsworn.—If he stand under the arch of the 
doorway he is also forsworn, provided the 
arch be so constructed as that when the door 
is shut it becomes included as a part of the 
house ; but if the arch be so situated as that, 
after shutting the door, it is not included 
as a part of the dwelling, he is not fors’ «rn, 
because the door is designed as a protection 
to the house ; so that whenever the archway 
is not, by shutting the door, included as a 
part of the house, but is without. the door, 
it is evident that it is not included in the 
house. 

Case of rows respecting abstinence from a 
thing in which the rower ts at present en- 
gaged.— 1 F a man should swear ** I wall not 
enter into this house,” and it should so be that 
he is in the said house at the time of swear- 
ing thus, he is not forsworn by sitting down 
in that house, nor unless he go out of the 
house, and again enter it. This is upon 
a favourable construction.—Analogy would 
sugeest that the vower is forsworn, because 
the etlect of the commencement of the act 
and of its continuance is one and the same ; 
and as he would be forsworn by the com- 
mencement, of the act, so he is by its con- 
tinuance: but the more favourable construc- 
tion is that, admitting the effeet of the 
commencement and the continuance to be 
the same, yet this ean only be where the act 
isof such a nature as to be capable of econ- 
tinuance, Which the cntranee mtu a place 
does not allow, as the word entrance mphy 
lplics passine from without to within. 

TF a person swear that ‘he will not put on 
a particular garment,’ and should happen 
to have the said garment upon him at the 
very time of his so swearing, and should 
forthwith take it off, he is not forsw orn. 
And so alsv a person riding upon a mule [or 
ther beast] if he takes au oath, saying, ‘1 
will not ride upon this animal,” and should 
forthwith alight, he is not forsworn. In the 
same manner, a person residing in a house, 
if he swear that ‘the will not live in this 
house,” and thereupon begin to remove out 
of it, he is not forsworn.--Ziffer malutains, 
jowever, that the swearer, In the last of 
hese instances, is forsworn, as the circum- 
tance upon which the violation of his vow 
s suspended (uamely, his residenee in the 
10usc), does already exist, however short the 
Ime may be. Our doctors argue that a vow 
s Imposed with a view to the fultilment of it, 
and therefore, that In the present instance, 
such a space of time as admits of the fulfil- 
ment must be excepted trom the vow; and 
rence, if the swearer make any delay, he 
is forsworn, because such acts as are here 
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meftioned are capable of continuance, as a 
man may, with propriety, say, ‘‘I rode a 
wholg day,” or ‘‘l wore such a robe tur a 
day :” contrary to the act of entrance: as a 
man could not say, ‘I entered tor a day :” 
and the possibility of continuance in such 
acts being thus proved, it follows that the 
effect of the commencement and the con- 
tinuance is one and the sanic :—but if the 
swearer shoyld here purely intend the com- 
mencement of the act, and say that his 
design was to vow that “She would not ride 
again” (for instance), his declaration is to 
be eredited, as his words admit of that con- 
struction. 

a man make a vow, saying, ‘I will not 
reside in this house,” and he should himself 
leave the house, his family and effeets still 
remaining in it, although he may have no 
intention of returning to reside there, yet 
he is torsworn, because he is still supposed 
to be an inhabitant of that house, from the 
circumstance of his family and etfects con- 
tinning therein; as merehants,who reside 
in the Bazaars (that is, have shops there], 
suy, notwithstanding, ‘they reside in such 
aostreet,’” meaning the residence of their 
families. 

al vow agalust residing tn a city is not 
broken by the vower’s family continuing 
there.--Ip a man make a vow, saying, “‘l 
will not reside in this city,” and he go forth 
from it, resolving not to return thither, 
although his family should still continue to 
reside there, yet he is not forsworn, and his 
observance of the vow does not depend upon 
his carrying his family and effects out of 
that city, according to what is recorded from 
Abvoo Yoosuf, because (contrary to* the pre- 
ceeding case) he is then no longer considered 
as an inhabitant thereof in the customary 
crf CEL a village is (in the Ra- 
wayelSahevh) declared to be the same as 
a city, with respect to this rule.—-Hancefa 
observes, upon the preceding case, that the 
removal of the whole of the cffcets from the 
house is necessary, insomuch that if even 
a single nail of the vower’s property be left 
therein, he is forsworn,---because, as his 
residence in that house was understood from 
the whole of his effects being there, so will 
it still be understood whilst any part of them 
remains therein. —Aboo Yoosat alleges that 
the removal of a principal part of them is 
sufficient, because the removal of the whole is 
sometimes impracticable. Mohammed says 
that the removal of such quantity only is 
necessary, as might be sufficient for house- 
keeping, because any thing beyond that is 
not of a residentiary nature ; and the learned 
have agrced that this is the most laudable 
distinction.—It is here requisite that the 
swearer remove to another house, without 
delay, in order that he may observe his vow; 
for if he should not remove into another 
house, but into the street or a mo@que, the 
learned in the law say that he does not fulfil 
his vow; the reason of which is that if a 
person were to remove out of a city with his 
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family, so long as he does not fix upon 
another place of abode, his first residence 
remains with respect to prayer ;* whence, 
if he return to his former abude, he is still 
accounted an inhabitant; and the same holds 
good in the present case. 


CHAPTER V. 


RESPECTING VARIOUS ACTIONS ; 
GOING, RIDING, AND 


OF VOWS 
SUCH AS COMING, 
so 


“fn evasion of a vow isa violation of it— 
Ira man swear that he will not go out of 
the mosque, and afterwards desire another 
to carry him forth from it, and the other do 
so, he is forsworn, because an act performed 
by the dircetion or any person is attributed 
to the director, and it is here, therefore, the 
same as if he had mounted a beast, and rode 
out upon it: but if another person were to 
sarry him out of the mosque iy cowpulsion, 
he is not torsworn, beeause the act of a 
person compelling cannot be attributed to 
the person who is forcibly compelled, as he 
cave no direetion in it.—If, moreover, a 
person should carry out the swearer with his 
will, but without his direction, he is not 
forsworn (according to the Rawayet Sahech), 
because his removal cannot here be estab- 
lished, as it ean only be so by the ecireum- 
stance of his directing or desiring it, and not 
by his will alone ; and his desire or direction 
do not appear. 

Ir aman swear that he will not go forth 
[froin his house] execpt to a funeral, and he 
afterwards go to attend the funcral, and some 
other business should then occur to him, and 
he go upon that business, he is not forsworn, 
beeause the act of going to the funeral was 
excepted from his vow, and his motions after 
that are not forthgoings, as by going forth is 
understood removing from the inside of a 
house to the outside. 

IF a man swear, saying, ‘I will not go 
forth towards Mecca,” and he afterwards go 
forth with a design of going to Mecca, and 
return, he is forsworn; because his goin 
forth with a design of going to Mecea cuhioli 
is the condition) is here found, since, by 
going forth 1s understood removal from the 
inside of the house to without, which has 
here occurred. Butif he should have sworn, 
saying, ‘‘I will not come to Mecca,” and 
he afterwards go towards Mccea, and return, 
he 1s not forsworn, nor until such time as he 
actually enters Mecca, because coming im- 
plies arriving, and that has not taken place. 
If man swear also, ‘‘that he will not go 


* That is, he is supposed to be included in“ 
the public prayers offered up ix the mosques 
for = welfare of that city and its inhabi- 
tants. o 
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towards Mecca,” some lawyers say that the 
case will be the same as this last recited, 
whilst others assert that it corresponds with 
the preevding case; this last, however, is the 
more approved doctrine, because going 1m- 
plies removal, and arrival is not neccessary to 
constitute removal, 

An undetermined vow of performance is 
not violated until the death of the vower,—-IF 
a man make a vow that ‘he will go to 
Mecea,” and he should not go to Mecca during 
his life, he is forsworn: but he will not be 
accounted forsworn until after his death, 
because whilst life remains there is a hope of 
his fulfilling his vow. 

Vous made with a view of prerention.—Ir 
aman make a vow, saying to his wife, ‘if 
you go out unless by my ee you are 
divorced,” and he should afterwards once 
erant such permission, and the woman go 
out accordingly, and she should ayain go 
out without her husband’s permission, the 
consequence of his vow is incurred (that is 
the woman becomes divoreed), because per- 
mission is requisite each time that shq goes 
out, as he excepted from his vow the act of 
her going out with his permission, and any 
other act of going out beyond that is included 
in the inhibition, wherefore the conseguence 
is induced by her going forth without his 
per.vission.--If the vower explain, saying, 
**T sntended one permission ale his decla- 
ration is to be credited in a religious view, 
but not in point of law, because, although 
his words, as above, are capable of this 
construction, yet it is contrary to their ap- 
parent tendency. 

Case of a vow expressed generally, but 
restricted, in ats sense, to some particular 
oceasion,--Ie a woman be desirous of going 
out, and her husband say, ‘if you go out, 
you are divoreed,” and she thereupon sit 
down, and afterwards go out, the conse- 
quence is not induced, —that is, divorce does 
not take place :—and so also, if a mae be 
desirous of beating lis slave, and another 
vow, ‘if you beat him, such an one my 
slave is free,’ and the man, desisting ouly 
for a momentary space, beat his slave, the 
slave of the other person does not become 
free. The reason of this is that the design 
of the speaker in what he vows is to prevent 
that going forth of the woman, or that which 
(according to what then appears) the woman 
or the master is intent upon doing, and of 
course the vow is restricted to that beating, 
or that going forth, as the foundation of the 
vow rests upon what appears at the particular 
crisis.—This species of vow 1s termed Yameen 
Fowr, or a sudden vow: and Haneefa is the 
first who makes any mention of this kind of 
vuWwW. LUI previvusiy VUWSD WEL ere a ao 
of two species, one general (as where a man 
says, “1 will not do so’”’)—and the other 
restricted (as where a man says, ‘* I will not 

‘do so this day’”’)—but Hanecta deduced from 
these a third,. saying, “‘ the third sort is that 


which is general with respect to the words, | 


but restricted with respect to the sense.” , 
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IF a man invite another to sit down and 
eat breakfast with him, and the other make 
a vow, saying, ‘“‘if I eat breakfast my slave 
is free,’ and he should then proceed to his 
own house, and there eat his breakfast, he 
doves not incur the penalty of his vow, because 
what he said, as being an answer, relates 
solely to the speech of the other person, and 
is therefore construed as regarding that 
hreakfast to which the other had invited 
him. But if the person thus invited were 
to answer, ‘if I cat breakfast this day my 
slave is free,’—upon his breakfasting either 
there or elsewhere at any time during that 
day the penalty is incurred, because here he 
has superadded to his reply the expretion 
this lige and hence what he has said is 
rendered a scparate sentence and nota reply. 

Tv aman swear that he will not ride upon 
the beast of any other person, and he should 
afterwards ride upon a horse, the property 
of one of his slaves, who is a Mazoon, he is 
not forsworn (according to Haneefa), whether 
such Mazoon be involved in debt or not.*— 
If the Mazoon, however, should be very 
much involved in debt, the vower is for- 
sworn, although he should not intend it, as 
the master, in such case, is not held (by 
Hancefa) to be possessed of any property in 
the animal. If, on the contrary, the debts 
of the Mazoon be of trifling consequence 
only, or if he should not be in debt at all, 
the master is not forsworn, wherc he does 
not. intend it, because in cither ease, he 
is himself the virtual proprictor of the 
animal :—but the animal is held to belong 
to the Mazoon, both in the eye of the law, 
and also by common usage, and hence con- 
cerning his belonging to the master there is 
nu doubt ; wherefore his intention in the act 
Is requisite. Aboo Yoosaf says that he is 
not forsworn in any of those cases, unless 
~ be so intentionally, becausc whethrr the 
animal be the property of the master or not 
is dubious. Mohammed, on the other hand, 
says that he is forsworn, although he be so 
unintentionally, since the animal is his pro- 
perty, as the two disciples hola that debt is 
in no respect repugnant to a slave being the 
property of his master. 


CHAPTER VI. 


OF VOWS WITH RESPECT TO EATING OR 
DRINKING. 


Vows with respect to eating dates.—IF a 
person swear that ‘She will not eat of such 
a date-tree,’” his vow relates to the fruit of 
that tree only, because he has referred his 





Ss Because all the effects of his slave are 
virtually his own property, provided the 


Slave Ye not involved in debt. 
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vow,to a thing which is not eatable, namely, 
the tree: wherefore his vow is metapho- 
rically taken to regard the article which is 
the pfoduct of the tree, namely, the dates ; 
and the subject admits the metaphor, as the 
date-tree 1s the cause of that article existing. 
But it is a condition that the dates do not 
undergo any change by a new operation 5 for 
if he were to drink a Nabbecza (or infusion) 
prepared from these dates, or juice expressed 
trom them, yet he would not be forsworn. 

{row of abstinence from anything ts not 
broken by eating that thing when tt has ac- 
quired a new deseription.—v a man swear 
that “he will not eat of those Boosrs’’ (half- 
ripe dates), and should afterwards eat of 
them when they have become ripe, he 1s not 
forsworn ; and so also, if he should swear 
that “he will not eat of those Riths” (ripe 
dates), “‘nor drink of this milk,’ and he 
afterwards cat of these mixed together, alter 
the Ritbs shall have beeome mellow and the 
milk coagulated ; because the description of 
half-ripe or of ripe is the motiye for the 
vow, and those descriptions are no longer 
applicable, and in the same manner, the 
milk beme in the state of milk is the motive 
of the vow, wherefore the vow is taken res 
specting it in that state; milk, moreover, 1s 
ranked among eatables, wherefore by milk 
is not understood any thing which may be 
produced from it. It is otherwise where a 
man vows that “he will not converse with 
such ar intant,” or ‘‘with sueh a youth,” 
and he converses with the infant after he 
becomes a man, or with the youth after he 
has become aged, - for here he is forsworn 3 
because refraining from eonverse with a 
Mussulman is forbidden by the law, whether 
such Mussulman be an infant or a youth; 
henee the deseriptions of infancy or adol- 
esecnee are not regarded, in the eye of the 
Jaw, Iq notives of the vow; consequently 
the vow ts understood to respect sueh a per- 
son; and the vower is aceordingly forsworn 
if he converse with that. person alter he 
arrives at years of maturity. 

Or denominMion.—1¥F a person swear that 
“he will not cat of such a kid,’ and he 
should eat thereof after the said kid shall 
have become a goat, he is forsworn, because 
the description of kid, in such an animal, 1s 
not the motive of the vow, since a pcron 
who avoids eating the flesh of kids, still 
more avoids eating the flesh of gouts. 

Ir a man make a vow that ‘‘ he will not 
éat Boosrs (unripe dates), and should after- 
wards eat Ritbs (ripe dates), he will not be 
forsworn, because Ritbs are not Bousrs. 

Ir a person make a vow that ‘he will not 
eat Ritbs or Boosrs,” and he should after- 
wards eat Mozennibs (dates which are begin- 
ning to ripen), he is forsworn, according to 
Haneefa. The two disciples say that he is 
not forsworn by eating Boosr- Mozennibs, in 
a case where he may have sworn nog to eat 
Rtuibts; neither does he violate his vow by 
eating Ritb-Mozennibs, in a case where he 
as made a vow against eating Boosrs ;*be- 
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cause Ritb-Mozennibs are termed Ritbs, and 
Boosr-Mozennibs are termed Boosrs. Thus 
it is the same as if a man were to make a 
vow with respect to buying ;—that is, if a 
man were to swear that he will not this day 
buy Ritbs (or ripe dates), and he should 
afterwards on that same day purchase 
Mozennibs (or half-ripe dates), he is not 
forsworn ; and so in this case likewise. The 
arvument of Haneefa on this point is that 
Ritb-Mozennibs are such as rather incline 
to Boosrs, and Boosr-Mozennibs are the re- 
verse—(that is, such as rather approach to 
Ritbs), wherefore eating cither of those is 
eating Boosrs or Ritbs, and the vow regards 
one or other of them :—contrary to the case 
of buying, as the buying relates to every 
specics, Wherefore the inferior species 18 a 
dependant of the superior. 

Iva man vow that ‘he will not buy any 
ripe dates,” and he should afterwards pur- 
chase a cluster of unripe dates, among which 
there may chance to be some ripe, he is not 
forsworn; beeause the purchase relates to 
the wKole, and the smaller quantity is a 
dependant of the greater; but, if the vow 
were nade with respect to cating, he is for- 
sworn, because the eating of them relates to 
from time to time, wherefore the vow regards 
every one of them. This case is therefore 
the same as if aman were to vow that he 
would not purchase any barley, and he should 
afterwards buy wheat, having among it some 
grains of barley, in which case he is not for- 
sworn; but if he should vow that he would 
pot eat any barley, and he should afterwards 
‘at wheat, among which are some grains of 
barley, he is forsworn, for the reason here 
stated. 

Tr a man vow that ‘‘ he will not eat flesh,” 
and he should afterwards eat the flesh of 
fish, he is not forsworn, on a favourable con- 
struction of the law. Analogy would sug- 
gest. that he is forsworn, because the meat 
of tisk is termed tlesh, and so it is denomi- 
nated in the Koran; but the reason for the 
more favourable construction of the law is 
that the meat of fish is only termed flesh 
metaphorically, as tlesh is produced from 
blood, and there is no blood in fish, on 
account of their inhabiting the water. If 
the vower, on the contrary, were to eat of 
the flesh of a hog or a man, he would be 
forsworn, because that is actually flesh, 
although the usc of it be forbidden, and a 
vow is sometimes made with respect to for- 
bidden things; and in like manner he is 
forsworn if he were to eat of the liver or 
the paunch of any animal, because that ig 
in reality flesh, as being produced from 
blood, and is, moreover, used in the same 
manner as flesh. Some say that, in our 
timce, the vower is not forsworn by eating 
of liver or paunch, as these articles are not 
among us accounted flesh. 

Ir a person swear that ‘‘ he will not eat or 
buy fat’ (that is tallow), he is wot forsworn 
by eating or purchasing fat, unless it be the 
fat ar tallow of the belly. » The two dis- 
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ciples allege that the swearer would violate 
his vow by purchasing or eating the fat of 
the back, because the peculiar quality of 
tallow, which is melting in the fire, exists 
in this specics, as well as in that of the 
belly. The argument of Hancefa is that 
the fat of the back is in reality flesh, as 
being produced from blood ; and 1t 18, more- 
over, used as flesh, and thence the tlesh 
derives its value and goodness; for which 
reason a person cating 1t would violate his 
vow, where he had sworn not to eat flesh, 
and is not forsworn by selling the fat of the 
back, where he had sworn that ‘‘ he would 
not sell fat.” Some allege that this difte- 
rence subsists only where the vower has 
sworn concerning fat, but not where he has 
sworn coneerning tallow, as that is never 
used in the way of flesh. 

[raman make avow that “he will neither 
eat nor buy flesh or fat,’’ and he should 
afterwards cither cat or purchase the fat 
tail of a sheep, yet he is not forsworn, be- 
cause this part is altogether distinct from 
both flesh and fat, as not being used for the 
saine purpose as cither of them. 

Tt a man swear that ‘he will not cat of 
this wheat,’ he does not violate his vow, 
unless he chew it; and if he should cat 
bread made of the wheat, he is not forsworn, 
according to Heneefa.—The two disciples 
maintain that by cating the said bread he ts 
forsworn, since by the terms of the vow is 
also waderstood wheaten bread, according to 
common usage.- The argument of Hancefa 
is that, the eating of wheat is a thing actu- 
ally practised, as men cat wheat boiled and 
dressed in other modes, and the literal 
acecption must. (according to its tenets) 
always be preferred to the metaphorical, 
although that be sanctioned by custom.— If 
the swearer should chew the wheat, the two 
disciples coincide in opinion with our doctors, 
that he is forsworn; and this is approved, 
since the cating of the wheat comprehends 
the chewing of it, in the common form of 
Mctonymy, as where a man vows that he 
will not set. his foot in the house of such a 
person, and afterwards enters that house, In 
which case he is forsworn, whether he rides 
into the house, or goes in on foot. 

Ir a man make a vow, saying, *'] will not 
eat of this flour,” and he should afterwards 
eat bread made thereof, he is forsworn: be- 
cause flour is not eaten in its simple state, 
and hence it is construed to mean such 
articles of food as are prepared from it.—If, 
on the contrary, he were to eat the actual 
flour, he is not forsworn; and this is ap- 
proved ; because here it is certain that the 
words were intended in their metonymical 
sense, and with that sense the eating of 
flour in its simple state does not accord.- 

Ir a person swear that “he will not eat 
bread,” by this is to be understood, such 
bread as is commonly eaten in that place ; 
and this iss in general, either wheaten or 
barley bread, one or other of which is almost 
universally ur-d. If, alsv, the swearer 
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should eat walnut or almond bread in Irak * 
he is not forsworn; because such bread is 
not common in that region ; whereas, if he 
were to eat such bread in Tabristant, ér any 
other place where it is the usual dict, he 
would violate his vow. 

Ira person swear that ‘“‘he will not eat 
Shawa” (or stew), then the oath relates to 
the flesh of the stew, and not to the vege- 
tables or eggs that may be mixed with it; 
because the term Shawa means the meat of 
the stew, and is therefore to be construed in 
its literal meaning, unless where the swearer 
may have intended by the word Shawa to 
express and include the above-mentioned 
articles also, when the abstinence ought to 
be conformable to the intention. 

IF a person swear that “he will not eat 
Tabbeekh ’’ (or boiled meat), his vow re- 
spects boiled flesh.t This proceeds upon a 
favourable construction of the law, accord- 
Ing to general usage; and the ground of it is, 
that the unrestricted sense of Tabbeekh can- 
not be admitted on account that this would 
preclude the vower from the use both of 
food and of medicine, which is not his 
design. The term Tabbeekh, therefore, is 
here construed to mean the particular 
thing usually understood by it (namely, 
flesh cooked in water), unless where the 
intention of the vowcr may have extended 
farther, us if he were to declare that he 
meant thereby every species of boiled pro- 
visions,—for here this declaration is to be 
credited, since this is a violence to himself, 
and aman is empowered to inflict penalties 
upon himself. If, moreover, in this case, 
the vower were to sup of the broth of flesh- 
meat he is forsworn, because it partakes of 
the quality of flesh, and broth is also termed 
Tabbeekh, wherefore he would be forsworn, 
‘as having eaten Tabbeckh.”’ 

Ira oo vow that “he will notat any 
tas” [head], by this is to be understood the 
head of an animal, as usually prepared for 
cookery, and exposed to sale.—It is written 
in the Jama Sagheer, that if a person swear 
that he will not eat Ras, by this is under- 
stood the heads of cows, bullocks, and goats, 
according to Haneefia;—but that the two 
disciples hold it restricted to the heads of 
goats.—This diversity of opinion, however, 
arises solely from the difference of times ; 
for in the time of Haneefa the word Ras was 
used to express the heads of both kinds ; but 
in the time of the two disciples, the heads of 





* A division of Persia: the ancient 
Chaldea. 

+ A province in upper Persia: the ancient 
Hyreania, 

t Tabbeekh literally means boiled; in 
common usage it signities boiled flesh ; but 
according to its literal meaning, the term 
might equally well be applied to any other 
food.—This whole case turns upon the 
express and generally accepted meaning of 
the word. 
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goats only ; and in our times, decrees are 
issued according to whatever may be cus- 
tomary in conformity with general usage, as 
is m€ntioned in the abridgment of Kadooree. 

Ir a person vow that ‘he will not eat 
Fakiha,”* and he should afterwards eat of 
oranges, citrons, dates, pomegranates, or 
cucumbers, he is ‘aut forsworn; but if he 
should eat apples, melons, or apricots, he 
violates his vow.—This is aceording to 
Haneefa.—'Bhe two disciples say that he is 
also forsworn if he eat oranges, dates, or 
citrons. In short, Fakiha isa term used to 
express things introdueed as a delicacy be- 
fore or after meals (that is, such things as 
arggudulged in as a delicacy over and above 
the common food); and it is the same 
whether the fruit of which it is composed 
be dried, or in the natural state, provided it 
be thus indulged in, in both ways (for the 
vower would not be forsworn by cating 
dried melons, which it is not common to use 
us a superfluous delicacy), and this is the 
‘ase with apples, melons, angl apricots, 
wherefore he would be forsworn by eating 
them ; but itis not the case with cucumbers 
and citrons, as these are considered merely 
as veectables in buying and selling, and also 
in cating ;—in buying and selling, as they 
are sold by green-scllers ;—and in cating, as 
they are, at the time of meals, set along with 
other vegetables; wherefore the vower is not 
forsworn by cating cucumbers or citrons. 
With respect, however, to oranges, dates, 
and citrons, there is a diffcrenee of opinion, 
as aLove mentioned ;—for the two disciples 
maintain that by cating of those the vower 
is forsworn, as the deseription of Fakiha is 
applicable to them, since they are the most 
rare of all delicacies, and a ligher treat thar 
any other: but he is not forsworn, according 
to Haneefa, because oranges and dates are 
catengis food, and men cat citrons also as 
a medicine; wherefore the description of 
Fakiha is inesmplete, since they are used 
for the support of life; and hence itis that 
when dried they are used in cookery. 

Ir a perso& vow that ‘he will not, cat 
Idain,”’ by this is to be understood any thing 
which is usually eaten in bread; thus 
Kabobs are not considered as Idam, whereas 
salt, is supposed to come under the denomi- 
nation.—This 1s according to Haneefa and 
Aboo Yoosat: but Imam Mohammed says 
that whatever 1s most commonly eaten along 
with bread is to be regarded as Idam (and 
there is also an opinion recorded trom Aboo 
Yoosaf to this effect), because Idam is 
derived from Mowademit, or congeniality, 
and such articles are usually eaten with 
bread as are agreeable and congenial thereto, 
such as simple flesh, fowls, and so forth.— 


* Fahiha is said, in the lexicons, to mean 
fruit; it in reality means any superfluous 
delicacy which does not come under the 
denomination of food, and this generally 


consists of fruit. e . 
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The argument of Haneefa herein is that 
Idam implies that which is eaten as a de- 
pendant, and dependancy is actually found 
in a case of admixture where it stands in 
the place of bread; and it virtually exists 
where the article used is of such a nature as 
never to beeaten alone. With respect to what 
Aboo Yoosaf alleges of Idam being derived 
from Mowademit, or congeniality, it may be 
replied that such congeniality is completely 
found in admixture :—und vinegar, or other 
similar fluids, are never eaten alone, but 
mixed with bread or other food; and salt, 
also, is not usually eaten alone; and it, 
moreover, is liable to melt; wherefore it is 
a dependant (contrary to the case of flesh, 
and other corresponding substances, which 
are frequently eaten ulonc):—and hence, by 
‘ating these, the vower is not forsworn, 
unless where he intends such articles in his 
vow, tor this is a violence to himself, anda 
man is cmpowered to intlict penalties upon 
himself. Jt is to be observed that oranges 
and dates are not considered as Idam: this 
is approved. 

lv a person make a vow that ‘he will not 
‘at Ghadd” [dinner], by this is understood 
cating at any time from daybreak till noon ; 
as by Asha [supper], is understood what 
is eaten between meridian prayer and 
midnight, because any time after the sun’s 
lechnation from the meridian is the time of 
Asha. Some assert that this was the distine- 
tion among the ancients; but that with the 
moderns the time of Asha is from afternoon 
prayer ; and‘the morning meal 1s that which 
may be caten between midnight and day- 
break, because the morning is from midyight 
until daybrcak.—It is to be observed that 
where a person makes a vow against eating 
dinner or supper, a full and entire meal is 
to be understood of either, such as 18 custo- 
mary: this will, of course, be regulated by 
the usual quantity of those meals in different 
cougtries respectively ; but, to violate the 
vow, more than half the usual quantity must 
be caten. 

lr a man make avow, saying, “‘if I clothe 
mysclf, or eat, or drink, my slave is free,” 
and he should explain his intention, in the 
first of these articles, to regard a particular 
kind of cloth only, his declaration is not to 
be credited either with respect to a decree of 
the Kazee, or in a religious view (and the 
same is to be observed with respect to the 
two other articles of eating and drinking ); 
because intention is not approved unless it 
be expressed, and the cloth, or so forth, are 
not mentioned in the vow.—If a man, also, 
were to make a vow, saying, ‘“‘if I put ona 
robe,” or ‘‘ eat food,” or ‘‘ drink wine,—my 
slave is free,” and he afterwards say that 
hegmeant this robe and not that robe, or so 
forth, his declaration is not to be credited in 
point of law: but it is credited in a religious 
view, because the words robe, food, and wine,« 
are here mentioned; but yet gn intention of 
discrimination with respect to them contra- 
digts appearances, wherefoge his decstanon 
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is not to be credited as far as regards a decree 
of the Kazee.* 

Vows respecting drinking out of a fountain 
or vessel.—I¥ a person were to make a vow 
that “he would not drink out of such a 
fountain,’’ and afterwards lift water out of 
the fountain ina cup, and drink, he is not 
forsworn,—nor unless he lift it with his 
mouth [that is, drink it without a vessel], 
in which case he would be forsworn.—The 
two disciples say he is forsworn if he drink 
it out of a cup, as this is the usual mode of 
drinking. Hancefa’s arguments are deduced 
from the Arabic. 

Ir a man make a vow, saying, ‘‘ I will not 
drink of the watcr of such a fountain,’ and 
afterwards drink the water of the fountain 
out of a vessel, he is forsworn, because the 
water of the fountain, after being taken up 
and drank, is still referred to the fountain, 
which is the condition, he is therefore for- 
sworn as much as if he were to drink water 
out of a stream which runs from the foun- 
tain. 

Ir a man make a vow, saying, “‘if I do not 
drink, this day, of the water which is in this 
vessel, my wife is divorced,” and it should so 
happen that there is no water in it, he is not 
forsworn; and so also (according to Hanecfa 
and Mohammed) if there be water mm the 
vessel, and it should chance to be spilled 
befo ¢ the night of that day, Aboo Yoosaf 
says that he is forsworn, in cither case, 
upon the close of that day sand the same 
difference of opinion subsists where a man 
makes a vow to Gop (that is, where he says, 
“by Gop I will drink of the water which is 
in this cup this day); for it is a rule with 
Aboo Yoosaf that the possibility of fulfill- 
ing the vow is not a condition, cither of the 
obligation of the vow, or of its continuance ; 
—whereas, according to IHaneeta and 
Mohammed, the possibility of tulfilment is a 
condition of the obligation of the vow, and 
also of its continuance, because a vow 1s 
taken with a view to its accomplishment, 
and itis therefore requisite that the accom- 
plishment be possible and conceivable, so as 
to be obligatory.—The argument of Aboo 
Yoosaf is, thatalthough the accomplishment 
of the vow be impossible, yet its substitute 
(namely, expiation) is possible, wherefore 
such a vow may be lawfully taken, inasmuch 
as it is the occasion of explation: but to this 
we reply that it is requisite that the original 
act be practicable, so as to render the taking 


a 





* That is, if a man, having made such a 
vow, were afterwards to perform any of the 
acts therein specified, pleading that he made 
his vow under a restrictive intention, and 
that the articles he has eaten or drank, or the 
robe he has put on, were meant as exceptiuns 
therefrom, the possibility of the truth of this 

«declaration is to be admitted; but yet the 
Kazee (who can judge only from appear- 
ae must decree the emancipation of the 

ave. 
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of the vow valid, since, if the original act be 
practicable, how can the vow be taken so as 
to give occasion for a substitute }—and hence 
it is that a Yameen Ghamoos 2 falsesoath 
made respecting a thing already past) can- 
not be taken in such a manner as to occasion 
explation.—If, moreover, in the case now 
under consideration, the words ‘this day” 
should not have been mentioned, but the 
vow be general, asif the man had said, ‘‘if I 
drink not of the water in this ve sel, my wife 
is divorced,” and there should happen to be 
no watcr in the vessel, he is not forsworn. 
according to Hanecfa and Mohammed: but 
with Aboo Yoosaf he is fursworn, upon the 
instant.—But if there be water in the cup at 
the time of speaking, and it be spilled berore 
night, the vower is forsworn, according to all 
our doctors.—Aboo Yoosaf makes a distine- 
tion between an unrestricted and a restricted 
case; forhe says that, in the restricted case, 
the voweris forsworn after the day is closed ; 
but, inthe unrestricted ease, he istorsworn the 
instant he ecases from speaking ; the reason 
of which distinction is that, as the specifi- 
‘ation of a time is made for the purpose of 
extention, the act does not become absolutely 
incumbent until the last instant of the time ; 
and hence the vower is not forsworn until 
then; but in the unrestricted case, the fultil- 
ment is incumbent on the instant the person 
eeases from speaking, which, being impos- 
sible, the vower is forsworn on the instant. 
—Haneefa and Imam Mohammed also make 
a distinction between the restricted and the 
unrestricted case; for they say that where 
the vow is general, and there is water in the 
vessel, and it happens to be spilled, the vower 
is forsworn; but not where the vow is re- 
stricted; the reason of which distinction is 
that, in the unrestrieted case, the fulfilment 
is Incumbent on the instant the person ceases 
from speaking; and the fufilment .being 
ete by the thing no longer remaining, 
respeeting which the vow was taken, the 
vower 1s torsworn, because the thing vowed 
isin this case defeated subsequently to the 
time when fulfilment was ineudibent; in the 
same manner as if the vower should happen 
tu die, and the water remain in the cup, in 
Which case he would be forsworn :—but, 
where the vow is restricted, the accomplish- 
ment is not absolutely incumbent, until the 
last instant of the time specified ; but the 
accomplishment is then impossible, because 
the water, which was the subject of it, no 
longer remains; and where the accomplish- 
ment is no longer possible, it is not incum- 
bent ; wherefore the vow becomes null, as 
much as if there were no water whatever in 
the vessel. 

A vow made respecting an absolute impos- 
sibility is held as violated upon the instant.— 
If a person make a vow, saying, ‘‘ I will, by 
some means or other, ascend to heaven,” or, 
‘IT will,, some how, convert this stone into 
gold,” tltis constitutes a vow,* and the vower 


* Axab. Yoonakido-al-Yameeno, the vow 
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is forthwith forsworn.—Ziffer says that this 
does not constitute a vow, since ascending to 
heaven, or turning stone into gold, are 1m- 
practicable, in the usual nature of things, 
and therefore are the same as things actually 
impossible.—The argument of our doctors is, 
that the fulfilment is here actually prac- 
ticable, because it certainly is le to 
ascend to heaven, as we know that the angels 
of Gop ascend the skies: and in the same 
manner it 1s possible that a stene may be 
converted into gold bythe Almighty exerting 
his power for that purpose: new the thing 
vowed being possibl., the vow is contracted 
so far as to give occasion for expiation; and 
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not speak to such an one without his per- 
mission,” and the person mentioned should 
permit him to speak accordingly, but the 
vower be not certified thereof until after he 
shall have spoken to him, he is forsworn ; 
because the term Izn [permission] is derived 
from the word Azan, which signifies indica- 
tion; or if it signifies a thing received by the 
ears, which can only be done by hearing, 
Aboo Yoosat says that he is not forsworn, 
beeause Izn signifies licence, which is fully 
understood by tacit consent alone; that is 
(ike the will), it does not depend upon any- 
thing else: for instance, if one were to swear 
that ‘‘he would not speak to such a person 


thevower is forthwith forsworn, because of | without his will,’ and the person should 


his inability,in the ordinary nature of things, 
to exceute the thing which he has under- 
taken; in the same manner as if a vower 
were to die before the accomplishment of his 
vow, in which ease he would be forsworn, 
although it be possible that he may yet 
be restored to life: contrary to the case 
of the vessel of water, because the drinking 
of the water undertaken to be drank is not 
possible in cither of those cases, and there- 
fore the vow is null. 


CHAPTER VI. 


OF VOWS WITH RESPECT 'TO SPEAKING 
CONVERSING, 

A vow against speaking to such a person 
as violated by speaking to him within hearing 
distance, although he be asleep.—Ik a person 
make a vow, saying, “SJ will not speak to 
such an one,’ and he should afterwards 
speak to that person wlule asleep, from 
satch dedistance as may be within his hearing, 
he is forsworn; because he has spoken to 
that person, and the words have reached 
his ears; although, in consequence of being 
asleep, he mgy not have heard them, and it 
is therefore the same as if he had called to 
that person from a place within his hearing, 
and the person be not sensible of his address- 
ing him through inattention. In some pas- 
sages of the Mabsvot it is said that it 
is conditional to the violation of the vow 
that the person sleeping be awaked by the 
words spoken (und in’ this opinion our 
doctors coincide): because, if he be not 
awakened, it is the same as if the speaker 
had called to him from a place so distant as 
not to be within hearing, in which case he 
would not be forsworn, and so here likewise. 

Case in which the violation of the cow de- 
pends upon the meaning of the terms used in 
at.—l¥ a man make a vow that, “he will 


AND 


is contracted; that is to say, is valjjd in its 
effect, and binding upon the vowér. The 
expression, as above, is preferred by the 
translator, as’ being more familiar # an 
English reader. 





will his speaking to him, but the vower be 
not certified thercof until after he has spoken, 
vet he is not forsworn, because the will is 
fully established by the person being merely 
willing, and does not depend upon anything 
else. But to this we reply that the will is 
merely an act of the fad: whereas Izn is 
not mercly so, for the reasons above stated. 
Case of a vow against conversing with a 
person for a speerfied time.—IF a person 
make a vow, saying, “* 1 will not speak to 
such an one for a month,” it is to be under- 
stood from the time of making such vow, 
beeause if he were not to mention the words 
for a wonth, the vow would take place as a 
perpetual relinqguishment of converse with 
the person mentioned; the mention of a 
month, therefore, is for the purpose of ex- 
cluding from the vow anything beyond one 
month, and hence that which is connected 
with the vow must be included in the vow, 
from the argument of the state in which it is 
pronounced, as being a state of anger, since 
the reason for the observance of the vow is 
the anger which occurs to the vower at that 
instant, for which reason converse with the 
person mentioned is prevented from that 
instant. It would be otherwise if a man 
should say, ‘‘ by Gop I will fast for a month,” 
because, if the words ‘‘for a month,’’ were 
not mentioned, yet the vow would not take 
place as inducing a perpetual fast; the 
mention of a month, therefore, 1s merely for 
the purpose of restricting the fast to a month; 
and as the month is indctinite, and not speci- 
fied, the specification of itis left to the vower. 
Repetition of prayer, §e., at the stated 
seasons, does not violate a vow of silence. — 
Ir a man make a vow that “‘he will not 
speak,’ and he afterwards read the Koran 
at the stated periods of devotion, he is not 
forsworn; but if he should, at any other 
time, read the Koran, he is forsworn. The 
same rule also holds with respect to the 
Tasbeeh,* Tahleel,+ and Takbeer ;t—that is 


“Calling upon the name of Gop in prayer 
by saying, ‘‘ Brrsm ALLAH! in the name of 
Gon.” 

+ Repeating the Kalma, or cyeed, “‘ THERE 
1s No Gop ruT Gop, &e.” 

+ Magnifying Gop (in pr 


yer) by saying, 
‘“ ALLAHOO AKBERO!” [GoD1 


18 oS greatest |. 
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to say, if he repeat any of these at the 
stated time of prayer, he igs not forsworn ; 
but if he should repeat them at any other 
time, he violates his vow. This proceeds 
upon a favourable construction, — Analogy 
would suggest that the vower is forsworn 
in either case (and such is the opinion of 
Shafei), because reading the Koran, or re- 
peating the Tasbech, and so forth, are all 
actua) exertions of the speaking faculty.— 
The argument of our doctors is that prayer 
does not come under the description of 
speech, either generally, or in the construc- 
tion of the law, the prophet having said, 
‘these prayers which I teach are not capa- 
ble of being construed as containing any 
of the words of men.’’—Some have said 
that in our days the vower would not be 
forsworn, even at any other time than the 
stated periods of prayer, because the person 
who repeats those things is not said to be 
speaking, but reciting; and decrecs pass 
accordingly. 

A vow made respecting the day extends to 
the night also.—1¥ a man were to say, “ on 
the day [Yawm] upon which | speak to such 
an one, his wife is divorced,’’* this extends 
both to the day and the night, because the 
word day, where it comes in context with a 
thing which is not a matter of continuance, 
mea is time generally; and as speaking to 
a& person is not a matter of continuance, by 
the word day, is to be here understood tune 
in general.— But if the swearer should 
declare that his intention in the vow was 
confined to the daytime in particular, his 
declaration must be credited with the Kazee, 
because the term Yawm is used also in this 
sense. —It is recorded from Aboo Yoosaf 
that his declaration is nut to be eredited 
with the Kazee, as it is contradictory to 
general usuage.—But if the vewer should, 
in the place of the word day, use the word 
night, by saying, “on the night (Lail] on 
which 1 converse”? (and so forth), by this 
is to be understood night only, because the 
positive meaning of the term Lail is nieht, 
in the same manner as the positive meaning 
of the term Nihar is day; but no instance 
is known of Lail being used to express time 
generally. 

Case of avow of inhibition restricted to a 

articular oecurrence.—IF a person say, “if 

speak to Zeyd, unless a certain person 
come, his wife is divorced,” and he should 
afterwards converse with Zeyd, before the 
coming of the other person, he is forsworn, 
—but, if after, he is not forsworn.—In the 
same manner, if the swearer were to express 
himself, “if I speak to Zeyd until such an 


"It is to be observed, in this and other 
similar modes of expression, that the vow 
is by no means efficient of divorce to the 
“woman mentioned in it, but is considered, 
with respect, to her, as a vague and idle 
speech, and in itself void, inducing nothing 
more than an expiation on the part of the 
person speaking. 
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one shall have arrived,” or “ unless by per- 
mission of such an one,” or “‘ until the per- 
mission of such an one,’’—‘‘ his wife ¥ di- 
voreed,”’ and he should afterwards converse 
with Zeyd, before tho arrival, or before per- 
mission obtained, of the other person, he is 
forsworn ;—but, if after, he is not forsworn ; 
because the arrival or permission is the ter- 
mination of the vow, which remains in force 
until the termination, but discor¢inues upon 
that taking place; and he cannot be for- 
sworn after the vow is completed.—In the 
case here stated, if the person named should 
happen to die, the vow ceases: contrary to 
the opinion of Aboo Yoosaf, for with him 
the vow does not drop, but the vowel is 
forsworn if ever he should speak to Zeyd.— 
The argument of Haneefa and Mohammed 
is that the thing prohibited by the tenor of 
the oath is conversation with Zeyd; and 
this, by his death, being rendered impos- 
sible, the vow drops of course: but with 
Aboo Yoosaf the possibility is net a condi- 
tion, whence upon the death of Zeyd the 
vow becomes perpetual. 

A row against conversing with a person 
described ts (in relation to another) not 
violated by conversing with that person after 
the description (with respect to the other) 
is dune away.—IF a man make a vow, say- 
ing, ‘‘ IT will not speak to the slave of such 
a person,” without intending any particular 
slave,—or, If he should express his vow, 
‘*] will not speak to the wife,” or ‘ the 
friend of such a person,” and the person 
should sell lis slave, or repudiate his wife, 
or fall at ennuity with his friend, and the 
vower afterwards converse with either of 
these, he is not forsworn, because his vow 
Is taken as regarding a circumstance which 
has its existence ina matter relative to the 
person named, whether that matter bg rela- 
tion by right of property, as in the case of 
the slave; or relation by connexion, as In 
the case of the wife, or the friend; and 
when that mutter no longer remains, the 
vower cannot be forsworn.—WPhe eumpiler 
of this work observes that what is here said 
is taken from the Jama Saghecr; and other 
authorities agree with it, in respect to the 
relation by right of property: but in re- 
spect to the relation by connexion the vower 
would be forsworn, according to Mohammed, 
beeause such relation is purely of an indi- 
calive nature, and is not to be taken in a 
restrictive sense, since the case admits the 
design of the vower to be a renunciation 
of conversation with those persons, as cither 
of them is capable of being held an enemy, 
from injuries received, but not because of 
the relation in which they stand to the 
person named; the continuance of that 
relation, therefore, is not a condition; and 
hence the effect is connected with the iden- 
tical person of either, as in a case of pointed 
reference ;—that is, if a person say, ‘‘ I will 
not converse with this triend, or with this 
wife,-of such a person,’ and he should con- 
verse with them after the falling out with 
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the friend, or the divorce of the wife, he is 
not forsworn ; and so here also.—The reason 
forgwhat is recited in the Jama Sagheer is 
that it is possible that the design of the 
vower may be to quit conversing with those 
persons on aceonnt of the relation in which 
they stand to the person named (whence he 
has not mentioned them with any pointed 
reference), and it is also possible that the 
design may be merely to quit conversing 
with those persons; thus a doubt exists, 
whether the relation be the motive to the 
vow or not; and such being the case, the 
vower is not forsworn by conversing with 

any of those persons after the dissolution of 
te relation in which thcy steed to the per- 

son named.—[f, moreover, the man should 

have made his vow with respeet to a persou 

particularly specitied, by saying, oy will 
not converse with this slave of such an 

one,” or “this wife,” or “ this friend” (and 

so forth), and he should converse with them 

after the slave shall have been sold, or the 

wife divoreed, or the friend atenmity, be is 
not forsworn in the ease of the slave, but he 

would be so in the case of the wife or the 

fricnd.—This is the ductrine of Hanecfa and 
Aboo Yoosat.—Mohammed says that he is 
forsworn in the case of the slave likewise ; 

and such also is the opinion of Ziffer, And 

if a man were to make a vow, saying, “1 

will not enter into this house ef such an 
one,” or 1 will not mde upon this beast of 
such an one,” and he should enter the house, 

or ride upon the beast, atter the owner has 
disposed of them, the same difference of 
opnuon prevails among the doctors as is 
above stated. —The argument of Mohammed 
and Ziffer is, that the mention of the rela- 
tion of the slave to his owner is for the 
purpose of indication ; but pointed reference 
is more forcible, in indication, than the re- 
fatio® which a thing bears to another, as 
that altogether obyiates doubt; wherefore 
regard is had to pointed refercuce alone, and 
the mention of the relation is nugatory, in 
the same menncr as in the case of the wife 
or the friend.—The argument of Hanecefa 
and Aboo Yoosat 1s that the moving cause 
of the vow, in the case of the slave, the 
house, or the animal, is some property which 
is to be found in the person to whom they 
have reference; beeause the house or the 
animal are incapable of being of themselves 
held in enmity; and so also the slave, as 
he does nut stand in a rank sufliciently 
respectable to admit his being an object of 
enmity ; wherctore the quittmg from con- 
verse from those 1s on account. of a property 
which is to be found in tie proprietor of 
them; and hence the vow is restricted to 
the continuance of the right of the owner: 
contrary to a case of relation by connexion, 
such as the relation of the wite or the friend ; 
as enmity and separation from them may be 
the design, for which reason the facntion of 
the relation in which they stand to the person 
named is merely ior the purpose of Jndica- 
tion; and it is evident that the moving cause 
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of the vow, with respect to them, is some 
property which is to be found in themselves, 
and not in the person to whom they have 
reference ; because they are mentioned with 
a pointed reference: contrary to the case of 
the slave, the house, or the animal, as in 
those cases the thing mentioned is incapable 
of being of itself held in enmity, unless on 
account of some property to be found in tho 
person in reference to whom it is mentioned, 
namely, the proprietor. 

lv a man make a vow, saying, “I will not 
speak to the owner of this turban,’ and the 
owner of the turban should afterwards sell 

t, and the vower should thereatter converse 
with the said person, heis forsworn ; because 
here the mention of the relation of the thing 

o the person is purely for the purpose of 

ndication, since men do not fall at variance 
with turbans; and hence itis the same as if 

i had spoken with a pointed reference to 

he owncr of it, by saying, ‘ 1 will not speak 
to this owner of a turban ;” in which ease he 
would be forsworn ; and so here likewise. 

af® row against conversing with such @ 
youth is ciolated by conversing with him after 
manhood.— 1k a person make a vow, saying, 
‘Twill not converse with this youth,” and 
he showd afterwards converse with him 
when he has arrived at an advanccd age, he 
is forsworn; beeause the effect is connected 
with the person mentioned ; as a deseriptive 
expression is not necessary to specify a per- 
son who as present, and the description of 
youth cannot be considered as the motive to 

10 VOW. 

Section, 


Vows respecting converse, with a reference 
ty time,—I|¥ a person make a vow, saying, 
* J will not. converse with such an one for 
atime’ [ITyne]—or “for aspace of time’ 
[Ziman], by these modes of expressing time 
is to be understood six months; because 
Hy¥ne sometimes means a short space of time, 
and sometimes forty years; and it also is 
sometimes used to express a few months ;— 
and the space of six months js a@ melinm 
between these extremes; wherefore, by the 
term Hyne is here to be understood six 
months. The principle upon which this 
proceeds is that avery small space of time 
cannot be designed for the prevention of 
conversation, as prevention may apply toa 
little space of time, in common usage, where- 
fore in such a case a vow is unnecessary for 
prevention ; and a very long space of time 
is not designed for prevention, as that stands 
as a perpetuity : moreover, if he had omitted 
all mention of time, by not introducing the 
word Hyne, his vow would be taken as 
meaning to quit converse with the person 
named tor ever; but as he mentioned time, 
it appears that his design is not perpetual ; 
since if it were $0, he would have omitted the 
word Hyne, or have used the word Abid [for 
ever]; and such being the c&se, it is ascer- 
taincd that his intention in the word Hyne 
if six months:—and scwalso of the word 
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with Hyne.—What is here advanced pro- 
ceeds upon a supposition that the vower had 
no particular intention : but if he should have 
intended to express any particular space uf 


intention, because that is the literal meaning 
of the words aforesaid.” ; 

Ir a person make a vow in the following 
terms, saying, ‘I will not speak to such an 
one for days” [Ayam]—by the word Ayam 
is to be understood three days: but if he 
should use the restricting article, saying, 

I will not converse with such an one for 
the days” [Al-Ayam], by this is understood 
den days, according to Hancefa, and a weck 
according to the two disciples. If the vower, 
also, were to express himself, ‘“‘1 will not 
speak to such an one for months’’ [Shoo- 
hoor], by this is understood ten months, 
according to Haneefa,—and a year accord- 
ing to the two disciples:—and if he should 
vow, saying, ‘I will not. converse with him 
for weeks” [Jooma] or “ for years’’ [Soona- 
tine], -by Jooma (according to Haneefa) 1s 
understood ten weeks,—and by Soonatine 
ten years; but the two disciples understand 
by either of these the whole life of the 
swearer The arguments here, on both 
sides, are deduced from certain grammatical 
poi tsin the Arabic. 

Ira man make a vow with respect to his 
slave, saying, ‘Sif you serve me for many 
days [Ayamvon Kasceritoon], you shall be- 
come free,’—by many days (according to 
Hancefa) is understood ten days, because ten 
is the greatest number comprehended in th 
term Ayam, which is the plural of Yawm.— 


The two disciples, on the other hand, say | 


that by the words many days are to be 
understood seven days only, because any- 
thing beyond is an cxcess. Some have 
asserted that if a man were to make this 
vow in the Persian tongue, by many days 
is understood seven, with all our doctors ; 
because in the Persian language there is 
no difference between more than ten days 
and less than ten, for men say, “ten days 
or more, without expressing day in the 
plural.t 


*Some grammatical controversy here fol- 
lows respecting the word Dehr, which docs 
not admit of an intelligible translation. 

¢ This and the preceding case turn upon 
certain points of grammar. Inthe Arabic 
language are four sorts of plurals, which are 
termed plurals of paucity : some of the com- 
mentators suppose (with Hanecfa) that this 
species of plural expresses any number u 
to ten, whilst others maintain (with Muhaya- 
med) that the utmost number which can 
be expressed by it is seven. In the Persian 
language a noun is always expressed in the 
singular when: preceded by a plural numeral, 
although it consequently has a plural signi- 


fisation. : : 


VOWS. 


Ziman, as that is used in the same sense | 





(Vo. I. 


CHAPTER VIII. 
OF VOWS IN MANUMISSION AND DIVORGE. 
Divorce vowed on condition of the birth 


0 
: ser i his | @ child takes place although the child be on. 
time, it is to be understood according to his; 4. Tea man say to his wife,* “ 


whenever 
you bring forth a child you shall become 
divorced,’ and she should afterwards be 
delivered of a dead child, divorce takes place 
upon her; and in the same mannfy, if a man 
say to his female slave, ‘‘ whenever you bring 
forth a child, you shall become free,” and 
she should afterwards be delivered of a dead 
child, she becomes free ;—because the con- 
dition (namely, childbearing) is fulfilled, as 
an infant, though stillborn, is yet actually 
a child, and it is also termed a child by 
eencral usage. Icgard is moreover had, in 
law, to such a birth, whence it is that the 
{ditis accomplished by it: and the discharge 
which followsthe birth of adead childistermed 
Niffas, as well as that which follows the birth 
of a living child: and in the same manner 
the mother of such a child, where she happens 
to be a slave, and her owner acknowledges 
the child, becomes an Am- Walid. 

Ireedom vowed tn farour of a child that 
may be born of a female slave, takes place on 
her first live-born child.—Ily a man say to his 
female slave, ‘whenever you bring forth a 
child, that child is free,’ and she be after- 
wards delivered, first of one child dead, and 
again of another child living, in this case the 
| living child alone is frec,—that is to say, 


pet one is free, but no other who may 


he born afterwards.—This is the doctrine 

of Waneefa. The two disciples say that no 
pcoua Whatever is emancipated, because the 
i condition of the vow has aide taken plac 
jin the birth of the dead child, for the reasons 
stated in the preeeding case ; and hence the 
vow Is dissolved, without its conseq? ence, 
(that is, the vow is accomplished and done 
away, Without its consequence taking place), 
—as the dissolution of a vow does not depend 
upon the induction of its consequence: thus 
if aman were to say to his wild, ‘if you go 
into such a house you are divorced,” and 
she enter that house after having been re- 
pudiated by a complete divorcee, and her Edit 
be past, the vow is dissolved without its con- 
sequence ; and so also in the present instance, 
as a dead child is not a proper subject of 
manumission.—The argument of Haneefa 1s 
that the term Walid [a child] as expressed 
in the vow, although it be applicable to one 
born dead, yet in the present case is re- 
stricted to the description of living, because 
the design of the vower is to bestow freedom 
upon a child, and as this 1s a power by virtue 
of which the despotic authority of others over 


*Inthis and all the corresponding cases, 
the form of the vow, although omitted here 
for the sal.e of brevity, is always to be under- 
stood as preceding the sentence, thus, ‘‘ BY 
Gop, whenever you bring forth, &c.,” or, ‘I 
vow, Whenever, &c.”’ 
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the “person endowed with it is removed, it 
cannot possibly be established in one who is 
deade The term Walid, therefore, expressed 
in the vow, is restricted to the living descrip- 
tion ; in the same manner as where a master 
says to his female slave, “‘ whenever you are 
delivered of a hving child, such child is free,” 
and the slave is delivered of a dead child, 
and afterwards produces a living one ;—in 
which case @his living one is free; and so 
here likewise.—It is otherwise where divorce 
or manumission has been suspended upon 
the birth of a chid, for there the divorce or 
manuimission so suspended takes place : asin 
this instance it is not requisite that the birth | 
befestricted to the living description, since | 
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that event. The argument of Haneefa is 
that the posteriority of the slave is ascer- 
tained by the master’s decease, but the de- 
scription of posteriority applies to him from 
the period of the purchase.—The suspension 
of atriplicate divorce upon posteriority is also 
subject to the same difference of opinion ;— 
in other words, if a man vow, ‘‘the last 
woman I marry shall be thrice divorced,” 
and he first marry one woman, and after- 
wards another, and then die, three divorces 
tuke place upon the second wife, according 
to Hancefa, insomuch that she cannot in- 
herit of the deceased: but according to the 
two disviples the three divorces bake place 
upon her from the day of her husband’s 


the life of the child is not necessary to the | decease, and consequently she does inherit of 


divorcee of the wife, or the manumission of 
the slave. 

Cause of a vow of freedom to the first pur- 
chased slare.— le aman say, ‘the first slave 
that | purchase is free,”’ and he should after- 
wards buy a slave, such slave is free, because 
the word first. points to the Prior single 
slave, which applies in this instance: — but 
if the vower, In such a case, were to purchase 
two slaves together, and afterwards a third, 
none of these slaves is free, because singu- 
larity docs not apply to the third slave, 
wherefore he is not the first. Hy however, 
this man had said, ‘‘ the first slave that 1 
purchase singly is free,” the third slave 
would be liberated, because here the vower 
has intended singularity at the time of pur- 
chase, and this one 1s the first with respect 
to such singularity. 

Case of a vow of freedom to a last pir. 
chased slave,—-\vy aman say, *‘the last slave 
that [ buy is free,” and he should purchase 
a slave, and then dic, vet the slave so pur- 
chased is not free; because the term the last 
appliag to the mdividual adjunct,* and as no 
is aa preceded this one, he cannot. be 
ecousidered as adjunet ; but if the vower were 
to die after having purchased another slave, 
this slave is free, as being the individual 
adjunct. It iso be observed that this second 
slave is free (according to Iancefu) from the 
day of purchase; and being free from the 
date of the purchase, the same is regarded 
as from the whole of the property of the 
deceased, on account of bis having released 
him during health.—The two disciples say 
that he is cmancipated upon the death of 
that person, and hence it is regarded as 
from the third of lis property only, on 
account of the deceased having emancipated 
him upon his deathbed: for they argue that 
the posteriority of that slave cannot be fully 
established, until such time as it becomes 
certain that no other can be purchased after 
him; and this cannot possibly be determined 
but by death; hence the condition is found 
upon the master’s decease, and the freedom 
of the slave is therefore also established upon 


* Arab. Fard Lahik.—It is a termeused 
solely in grammar. 


him. 

Case of a vow of freedom to whoever of his 
slaves shall congratulate the vower on the 
birth of a child.—I\¥ a man say, “‘ whoever of 
my slaves congratulates me upon the delivery 
of my wife shall be free,” and afterwards 
several of his slaves successively should 
inform him of his wife’s delivery, the one 
who first brought him the intelligence only 
is free; beeause by Bisharit [which is here 
rendered congratulation] 1s meant any in- 
telligence which works a change upon the 
countenance, whether that intelligence be 
agrecable or otherwise (but yet in common 
usage, Its requisite that the intelligence be 
agreeable), and this deseription is fully found 
only in the first intelligence,—not in the 
second, or third, because no change 1s by 
that wrought upon the countenance. — If, 
however, the slaves all bring him news toge- 
ther, they are all free, as the Bisharit then 
proeceds equally from all. 

The emancipation of a slave, in consequence 
of a cow, does not suffice for erpiation.—I¥ a 
man were to say, ‘Sit J purchase a slave he 
shall be free,” and he afterwards purchase a 
slavg, with a view, by his release, to effect the 
explation of a vow, this does not suffice for 
explation; because it is requisite that the 
intention of expiation be associated with the 
occasion of manumission, Which is not the 
case here, as the vow is the cause of manu- 
mission in the present case, and at the time 
of making it explation was not the intention 
of the vower; and as to the purchase of the 
slave, that is not the oceasion of the manu- 
nussion, but rather the condition o1 it. 

But the emancipation of a father, in con- 
sequence of purchase, suffices. —1F a man 
purchase, as a slave, his own father, with a 
vicw to the expiation of a vow, it suffices, 
with our doctors. This is contrary to the 
opinion of Ziffer and Shafei, who contend 
that the act of purchasing a father is the 
econglition of manumission, and not the occa- 
sion of it, as the occasion of it is relationship 
(fur purchase is an establishment of right of 
property, and manumission is a destruction 
of that mght, and cach of thesgis repugnant 
to the other, wherefore it is sends: that 
purchase should be the occasion of manu- 


mission); and it thus apyffaring that the 
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cause of the manumission is relationship and 
not purchase, the intention of the manu- 
mission is not associated with the cause of 
it.—The argument of our doctors is that the 
purchase is blended with the manumission, 
as the prophet has said, ‘‘no child makes so 
effectual a return to his parent as one who, 
finding his parent the slave of another, pur- 
chases, and thereby emancipates him, ’— 
which proves that the prophet. constituted 
the purchase itself a manumission, as there 
is here no other condition of manumis- 
sion except purchase, according to all the 
doctors. 

The emancipation (by purchase), of a 
female slave, by a person to whom she stands 
in the relation of an Am- Walid, does not 
_., ce.—IF a man purchase, as a slave, a 
woman who has borne him a child, with a 
view to the expiation of a vow, it docs not 
suffice.—The nature of this case is thus. <A 
man marries the female slave of another, 
and she produces a child to him, and he says 
to her, ‘‘if I at any time hereafter purchase 
you, you shall become free, as an expiation 
of my vow,” and he afterwards purchase her, 
when the woman hecomes forthwith released, 
because of the occurrence of the eondition 
upon which her emancipation was sus- 
p nded; but this docs not sufliee for the 
expiation of a vow, because the slave is a 
claimant of freedom: in virtue of Isteclad,* 
and henee her freedom is not’ purcly in con- 
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tion, in the way of general individuality oe 
now here this expression stands in the place 
of a prohibition, with regard to the design 
(as the design of the vower is to prohibit 
himself from concubinage), and such being 
the case, the expression ‘‘a female slave” 
applies to every slave individually.—If, how- 
ever, the vower were to purchase a slave, and 
make her his concubine, she does not become 
free.—This is contrary to the, opinion of 
Ziffer, for he maintains that she also be- 
comes emancipated; because, as it 1s not 
allowed to a man to make a concubine of 
any woman who is not his property, it fol- 
lows that the mention of coneubinage is 
equivalent to the mention of a right of Pio- 
perty ; being the same as if a man were to 
say to the wife of another, ‘Sif I divoree you, 
my slave is free,” which is equivalent to his 
saying, “if I marry you, and afterwards 
divorce you,’ —and so forth ;—because, as 
divorce cannot take place without property 
by marriage, the mention of divorce may be 
suid to am@éunt to a mention of marriage 3--- 
and so also in the present case.—The argu- 
ments of our doctors on this point are, that 
a vow of manumission is not of any effect, 
excepting in a case of actual right of pro- 
perty, or where it is referred, either to the 
neht of property itself, or to the canse of the 
right; and not one of these is found im the 
present case. There is no actual right of 
property, evidently ; nor is there any refe- 








sequence of the vow, and thererore does not | rence to the right of property, as the vower 


suffice for the expation of a vow. —This case | 


is coutrary to one where a man says to a 


female slave, who has not borne a child to; bine :”’ 
| 


him, “if I purehase you, you shali become 
free as an explation for my vow,” and he 
afterwards purchase her; for in this case the 
slave becomes free, and her freedom suffices 
for an expiation of his vow, because the slave 
is not in this instance a claimant of freedom 
on any other ground, she being emancipated 
purely in consequence of the vow, and not. of 
anything clse; and the intention of expia- 
tion is found associated with the oveasion of 
the manumission ;~-she is therefore emanei- 
pated ; and it suiltees for an eapiation. 

Cause of a vow of freedom lo a female slare 
on condition of concubinage,—IF aman say, 
“if I make a concubine of a female slave, 
she shall be free,” and he should afterwards 
make a coneubine of any female slave, his 
own property, she is free accordingly ; be- 
cause the vow has been taken with respect 
to that slave, she being the property of the 
vower.—The principle upon which this pro- 
ceeds is founded on the grammatical con- 
struction of the vower’s words in the original 
Arabic; and it is accounted for thus :—the 
expression ‘fa female slave,” in the case in 
question, is indefinite, and an indefinite néun 
is comprehended, in an instance of prohibi- 


* Her master claiming the child born of 
her as his own. «‘See Claim of Offspring.) 


did not say, ‘af I become possessed of a 
female slave, and make that slave my concu- 
nor is there any referenee to a cause 
of right, as the vower has referred only t 

concubinage, and that is not a cause of right 
of property ina slave, because Haneefa and 
Mohammed define coneubinage (‘Tesirrce] to 
signify mercly “a man’s keeping his, slaye 
up, aud providing a dwelling for hér, and 
preventing her from going abroad, and 
having carnal connexion with her, whether 
he claim the children born of her or not 3” 
(Aboo Yoosaf holds that the clatm of children 
is also a condition, as a concubine is, in 
eeneral usage, one whose children are 
claimed) ;—and no one of these particulars 
sa cause of right of property.—Ycet a right 
of property bemg requisite to concubinage, 
must, in the present instanee, be taken for 
granted, as an essential, from the necessity 
of the conenbinage (which is the condition) 
being legal: this right of property, however, 
Is taken for granted only so far as is neces- 
sary, and does not appear with respect te 
the consequence (namely, emancipation), 
because whatever is established merely from 
necessity, does not pervade beyond the point 
of necessity. With respect to the example 
of divorce, cited by Zifler, it may be re- 


areas 
— eter 





* Litevally, “in the way of universality 
of singularity :’’—this is a technical phrase. 
the sense of which is best explained by the 
<conteXt. 
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pliefl that the consequence induced (namely, 
emancipation) is there admitted only on 
accougit of the vow being made with re- 
spect to actual property (for the slave is 
at the time the property of the vower); 
and the marriage, which is there taken for 
granted, as a necessary inference, is so only 
with respect to the condition (namely, di- 
voree), but not with respect to the conse- 
quence; Insgnuch that if the man were to 
say to the strange woman, ‘‘if I divorcee 
you, you are divorced thrice,” and he atter- 
wards marry her, and divorcee her, vet three 
divorcees do not take pliee, as the condition 
had not been declared cither under an actual 
rit of property, or in reference to such 
right, as to the cause of it :—this case, there- 
fore, is analogous to the ease in question, 
for this reason, that in both of them the 
establishment of the condition is merely for 
the purpose of admitting that, but docs not 
pervade to the adimission of the conscquence, 

A general vow of freedom to slares includes 
every description of them.—I¥ @ man say, 
‘every person my property is free,” his Am- 
Walids, and Modabbirs, and Abids, all be- 
come tree accordingly, because the referenec 
to a right of property with respect to them 
is com, ete, as all these are the aetual pro- 
perty *) the swearer: but Jus Mokatibs do 
not beco he free, unless such be the intention, 
because ‘solute possession docs not apply to 
a Mokvab, whence it is that lis master Is 
not tse proprictor of is acquisitions, and 
wso/that it is not lawful for a master to 
have carnal conneaion with his Mokatiba: 
coutrary to a Modabbira, or Am- Walid :— 
ryerence to a right of property, therefore, 

ith respect to a Mohkatib, is mcomplete 

* defiacent, for which reason intention 1s 


of a vow of divorce indefinitely exe 
press.--Te a man, having three wives, say 
of thom, ‘this one is divorced, or this, or 
this,” divorce takes place upon the last wife ; 
and it remains in the choice of the husband 
to declare and specity which one of the other 
two should beeome divorced, whether the 
first, or the second; because the vow, as 
above expressed, is the sume as if he had 
said, ‘fone of you two is divoreed,—and also 
this one.’—The ground of this is tound in 
the grammatical construction of those words 
in the Arabic.--In the same manner, If a 
master should say, with respect to three 
slaves, “this one is free,—or this one,—or 
this one,’—the last becemes tree, and it 
remnins at the option of the master to specify 
which of the others shall be tree, the first or 
the second. 


CHAPTER IX. 


OF VOWS IN BUYING, SELLING, MQ@RRIAGE, 
AND SO FORTH. 


A vow against the performance of certain 
acts is not violated by procuring an afent tog 
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perform those acts.—IF aman make a vow, 
saying, ‘‘ I will not sell, or purchase, or hire, 
or let out at rent,’’ and he should afterwards 
appoint any person his agent, to buy, or sell, 
or so forth, he is not forsworn; because the 
agent is the contractor, and not his con- 
stituent, insomuch that all the rights of the 
contract appertain to the agent, not to his 
constituent (whence, if the vower himself 
were a party to the contract, he would be 
forsworn) ; and such being the case, the con- 
dition of violation, namely, the contract of 
the principal, is non-existent, nothing at- 
taching to him, excepting only the effect of 
the contract, not the contract itself. He is, 
therefore, not forsworn, excepting where he 
so intends (as this is injurious to himself), 
or where the principal 1s a person of high 
rank, and consequently is not accustomed 
himsclf to make contracts, in which case he 
would be forsworn by directing another to 
act for him; because a vow is made for the 
purpose of restraining from the commission 
of some customary act; and it is usual for 
such person to transact all concerns of pur- 
chase or sale by commission ; hence where he 
gives his orders to another respecting such 
transactions, and the other executes those 
orders, he is forsworn. 

dercept tracase of marriage, manwumission, 
or divorce,—I|e a man make a vow saying, 
“Twill not marry,” or ‘ divoree my wife,” 
or “liberate my slave,” and he sHould after= 
wards commission another person to perform 
any of these acts for him, by a power of 
agency, and the said agent ilo so accord. 
ingly, the vower is forsworn; because the 
agent im such concerns acts merely as the 
nevotiator, or in the manner of a messenger, 
whenee itis that he docs not refer such acts 
to jumsclf, but to his employer, to whom 
the nights thercof appertain, and not to the 
agent. Here, however, if the vower were to 
declare that) his intention in the vow was 
restficted to such marriage, divorcee, or 
manlunission, us might be executed by him- 
self alone, yet his declaration is not to be 
credited with che Kazee: but it is eredited 
with Gop.—The reason of this shall be ex- 
plained ma subsequent ease. 

Or any act, the rights of which solely 
appertamn to the rower,- le aman make a 
vow saying, “ Ll will not beat my slave,” or 
“Twill not kill my sheep,” and he should 
afterwards order another to du cither of 
these, aid the other act accordingly, the 
vower 1s forsworn; because a master has 
authority to beat his own slave, or to slay 
lis own sheep, and is therefore entitled 10 
authorize another to do so; and the advan- 
tage thereof results to him; whence he may 
he said to be himself the executor of either 
of ¢hese acts, because the rights of them do 
not in any respect appertain to the person so 
ordered.—But if the vower should explain 
that his intention was to restrain himscl 
from the performance of such a@ts as executed 
by himeelf. his declaration is to be admitted 
byt the Kazee: contrary @ the preceding 
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case of divorce, &c., where the declaration 1s 
not credited by the Kazee. The reason of 
this difference 1s that divorce merely signifies 
a speech which gves to the repudiation of a 
wife; and a commission to effect divorce 
resembles such a speech; as the vow there- 
fore extends to both of these, where the 
vower’s intention was that he would not 

ronounce a divorce himself, he must have 
intended a particular restraint only, from a 
thing which was gencral in its application 
(his vow], and hence his declaration, although 
it be admitted with Gop, is not to be eredited 
by the Kazee, as it contradicts appearances : 
- -but the beating of the slave, or the slaying 
of the sheep, on the other hand, are pereep- 
tible acts, visible in their cffects, and are 
imminediately referable to the director of 
them in the way of an efficient cause (since 
he is the cause of the beating or slaying), 
and such being the case, where he intended, 
by his vow, to restrain himself from the 
commission of those acts with his own hands, 
he intended what is the hteral meaning of 
the words of his vow ; his declaration, there- 
fore, is credited with Gop, and with the 
Kazee also. 

Nor by employing another to do the thing, 
where the advantage results solely to the 
subject of the row,—|¥ a man make a vow 
saying, “ST will not beat my child,” and he 
should afterwards order another to beat the 
child, and the other should beat it accord- 
ingly, the vower is not forsworn; because 
the advantage of the beating, namely, 
instruction, results to the vhild, and hence 
the act of the person directed must. not be 
referred to the director. It is otherwis¢ 
where wv person directs another to beat his 
slave, for there the advantage (namely 
obedience) results to the director, in conse- 
quence of his order, and hence the act of 
the person directed may be said to be the 
act of the dircetor.* 

AA vow of freedom conditioned uport the 


sale of a slave takes place on the instant of 


sale, and the sale is null.--I¥ a person make 
a vow saying, “if Isell thisslave he is free,” 
and he afterwards sell that slave under a 
condition of option,t he [the slave] is free, 
because the conditions of his treedom(namely, 
sale and possession) being both accomplished, 
the consequence, wlich is emancipation, 
takes place; and the sale is null.~ Thus 
also, if a person, bargaining for a slave, 
make a vow saying, ‘if 1 buy this slave he 


* A long case is here omitted, as itis purcly 
of a grammatical nature, turning entirely 
upon the different cfleets of the Arabic 
particle Lam, according to its different 
Sages in construction, and consequeraly 
loes not admit of an intelligible transla- 
tion. 

+ That is, upon a condition, if not ap- 
proved within a trial of three days, of being 
returned by the purchaser. 

} Consequentlz the master has no claim 
for the price stipulated in the sale. 
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shall be free,”’ and he should afterwards buy 
that slave under a condition of option, the 
slave is free; because the conditions ef his 
freedom, namely, purchase and possession, 
are both accomplished.—This, according to 
the tenets of the two disciples, is evident, 
because the freedom of the slave is suspended 
upon the act of purchase, and the condition 
of option on behalf of the purchaser does not 
with them prevent the establisiment of the 
purchaser’s possession ;---and 80 also, accord- 
ing to the tencts of Haneefa, because the 
freedom in the case in question is suspended 
by the suspension of the vower, and a thing 
suspended becomes the same as a thing 
prompt, upon the condition being fod ; 
and, as if, after purchase, under a condition 
of option, the buycr were to emancipate his 
slave promptly, the slave would become free 
by possession being first established in the 
purchaser as an essential, so also in the 
present case. 

Divorce suspended upon the not selling o 
a slave takes place on emancipation or Tad- 
beer.—T¥ a man make a vow, saying, ‘if 1 
do not. sell this slave (or this bondmaid) my 
wife is divorced,” and he should afterwards 
emancipate the slave or the bondmaid, or 
should grant to cither a Tadbecr, divorce 
takes place upon his wife, because the con- 
dition, namely, his not selling them, is fully 
accomplished, as sale cannot now possibly 
take place, since the slave or bondmaid men- 
tioned, in consequence of the act of manu- 
mission or Laudbeer, remain no longer subjects 
of sale 

al row of general divorce in reply toa wife 
charging her husband with bigamy, takes 
place upon her in the same manner as upon 


the rest.—Ir a woman say to her husband, 


*Syou have marricd another woman, in addi- 
tion to me,’ and the husband, in reply, make 
avow saying, ‘every wile I have is divéreed,” 
a divorce takes place (on the decree of the 


'Kazee) upon the wife who has asserted as 


above.—This is the Zahir-Rawayet.—It is 


‘recorded from Ahoo Yoosaf that the wife 


here mentioned docs not become divorced, 
because the words of the husband, as above 
recited, are to be considered merely as a 
reply to the woman, and must be received 
as such: moreover, the design of the hus- 
band, in so speaking, may be mercly to please 
and soothe his wite; and as this would be 
effected by the divorce of his other wives, 
the divorce is restricted to the other wives 
only.—The ground upon which the Zahir- 
Rawayet proceeds is that the husband’s cx- 
pression is general, as he has introdueed the 
word ‘‘ every” (which argues generality), in 
addition to the simple reply, whence it ap- 
pears that his intention 1s generality, and 
not speciality ; and it follows that the sen- 
tence must be reccived as a speech de novo, 
and not asareply.—In reply to the arguments 
of Aboo *oosaf, it 1s to be observed that the 
words of the husband admit of being con- 
strued into a design of terrifying and 
gright@ning the woman, on account of her 
haying upbraided him with that which it is 
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lawfud for him to do; and, under such a 
construction, the restriction to the other 
wives gs not admissible.—If the husband 
were to declare that his intention respected 
only the othcr wives, he is to be credited 
eat Gop, but not with the Kazee ; because 
ehe has intended a particular thing by a 

eneral expression, and his words admit of 
ane taken in this sense ; but it contradicts 
appearances ;ghis declaration, therefore, is 
to be credited in a religious view, but not in 
point of law. 


CHAPTER X. 


VOWS RESPECTING PILGRIMAGE, 
FASTING, AND PRAYER, 


Case of a vow of Masha.—I¥ a man mak: 
a vow ‘‘to perform a Masha [pedestria 
pilgrimage] to the temple of Gon,” it i 
Incumbent upon hin to perform a pélgrimag 
to the Kaba on foot,—or that he make th 
Visitation termed Amrit; andif he choose h 
may ride on his pilgrimage, or Amrit ;—bu 
he must in this case perform a sacrifice. Thi 
is ona favourable construction of the Jaw 
Analogy would suggest that neither pileri 
mage nor Amritare rendered ncumbent upo' 
him, he having engaged no farther than t 
walk to the temple ‘on foot,” which is nou 
incumbent as an act of picty, but is merel 
an indifferent act; neither is going on for 
the original design, that bemg simply t] 
performance of pilgrimage or Amrit. —T] 
reasons for the more favourable constructic 


OUR 


here are twofold ;--F ist, Alec has declared | forsworn : 


that, in a vow of this nature, either puil- 
grimage or Ainrit. are incumbent upon the 
swearer:—SECONDLY, from the expression 
afotesaf cither pilgrimage or Amrit are 
universally understood ; and henee it is the 
same as if he had said, ‘fl owe a visitation to 
the temple on foot 3” wherefore it is ineum- 
bent upon him,to perform his pilgrimage or 
Armit on foot, or that, if he choose to pertorm 
it on horseback, he also perform a sacrifice. “ 

Case of a vow of manimession suspended 
upon the non-performance of pulyrtinage.— 
Ira man make a vow, saying, “if J do not 
perform a pilgrimage this year, such an one, 
my slave, is free,”’—and after the lapse of 
that year a dispute should arise between 
the master and the slave,—the slave al- 
leging that the master had not performed 
the pilgrimage, and the muster alleging that 
he hea performed it, and the slave’s wit- 
nesses bear testimony in this manner,—“‘ that 


* Most of the expressions here treated of 
are to be fully understood only 1n the original 
idiom; hence much of the reasoning upon 
them is lost in a translation. ‘Tw@ other 
cases are here omitted for the same reason, 
and also because the rights of individuals are 
po way concerned in them. . 
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he master had performed, within that year, 
, sacrifice at Koofa,” the slave (according 
o Haneefa and Aboo Yoosaf) is not eman- 
ipated.—_Imam Mohammed says that the 
lave is emancipated, because the witnesses 
ave testified to the master having per- 
ormed sacrifice at Koofa, which is a well- 
cnown act, and which necessarily implies 
hat he has not performed pilgrimage, and 
ence the condition of the penalty (namely, 
non-performance of pilgrimage) is fulfilled. 

Case of a vow against fausting.—Irja man 
wake a vow that be will not fast, and he 
should afterwards intend a fast, and keep 
the same a short time, and then break his 
fast within the same day, he is forsworn on 
account of the condition of violation being 
fulfilled; beeause the word Sawm [fast] 
siguitics abstinence from those things the 
use of which breaks a fast kept with a pious 
intent, which in this ease is evident. 

Case of a vow against fasting for a day.— 
Tr aman make a vow that “ he will not fast: 
2 day,’ jand he afterwards intend a fast, and 
obscrvethe same fora few hours (for instance), 
and then break his fast, he is not forsworn, 
because he intended such a fast as is rewarded 
in the naw, and that is not completed until 
it be accomplished by the ending of the day ; 
moreover, the full time of a day is expressly 
mentioned in his words, “1 will not fast 
a day,’ and therefore it is to be so under- 
stood. - 

Case of a row against praying 1a man 
make a vow that “he will not pray,” and he 
should after that stand up and perform 
Kiraat [reading the Koran], or Rookoo [a 
submissive posture uscd in prayer], he is not 
but if he perform the Soojda along 
with those other ceremonies, he is forsworn. 
T]ns proceeds upon a favourable construction. 
—The suggestion of analogy is that he would 
be forsworn in consequence of beginning to 
pray, from the correspondence of this with 
acas® of fasting ; that is, if a man make a 
vow that “he will not fast,” and he should 
afterwards keep a religious fast, be would 
be forsworn upon the eommencement of it; 
and so alsu in the present case. The reason 
of this is that a person, upon beginning to 
pray, is termed a Moosillee, or praying per- 
son, Im the same manner as one beginning a 
religious fast is termed a Sayim, or faster: 
but the reason for a more favourable con- 
struction is that a prayer implics and 
includes a varicty of ceremonies, such as 
standing, knecling, and prostration ;—and 
hence, until the whole of these be performed, 
it is not termed prayer: contrary to fasting, 
as that consists of only one single observance, 
namcly, abstinence. 

Iv aman vow that “he will not perform 
_ ‘aytr_ according to the ordinance of the 
LAW,” he will not be forsworn upon praying 
until he come to" that part of the ceremony 
which requircs the second genuflection ; 
because, by the above mode of expression 
he appears to mean that kind of prayer 

is regarded in the @aw; and the 
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smallest degree which constitutes that 1s two 
genutlections, as the prophet has forbidden 
short or interrupted prayer. 


| 


CHAPTER XI. 


OF VOWS RESPECTING CLOTHING AND 
ONNAMENTS. 


Vow of a husband against wearing cloth of 
his wife’s manufacture.—IF a man make a 
row, saying to his wife, “if I put on any of 
your work (that is, cloth made of thread of 
your spinning), such cloth is Hiddee (thatis, 
an offering at the shrine of the prophet),” 
aud that man should afterwards buy cotton, 
and his wife spin it into thread, and of that 
thread cloth be woven, and the man put on 
the same, it is incumbent on him (according 
to Hancefa) to make an offering thereof at 
Mecea. The two disciples have asserted that 
itis not incumbent upon the vower, in the 
case in question, to make an offering of his 
cloth, unless where the thread has been spun 
of cotton which was his [the vowet’s] pro- 
erty at the time of his making the vow; 
for they contend that a Noozr, or devoting 
vow, is not valid, unless it respect actual 
roperty, or be pronounced in a way which 
as retcrence to the cause of a right of pro- 
perty; and neither of these are existent m 
this case, as the vower putting on the cloth, 
or the woman spinning the thread of which 
it is composed, are not causes of a right of 
roperty to the vower. The argument of 
lanecfa is that it is customary for a wife to 
spin her husband’s cotton, and whatever 1s 
customary, the same is meant and intended ; 
and the act. of the wife, in spinning the cloth, 
is a cause of the husband’s right in it;* here, 
therefore, appears arefercnce of the Noozy, or 
devoting vow, to the canse of a right of pro- 
perty, wherefore the vow is valid ; and henee 
the vower is forsworn upon the wife spinning 
cotton which was his property at the time of 
the vow.t 
Ir a man make a vow that ‘he will not 
sleep on such a bed,’ and he should after- 
wards slecp thereon, it having a sheet, blan- | 
ket, quilt, or so forth, spread over it, he is 


* According to the Mussulman law, any 
change wrought in the descriptive quality of 
goods (such as turning cotton mto thread), 
causes 1n itself a transfer of the property from 
the former proprictor to the person who 
makes or cffects such change in it, indepen- 
dent of any previous contract of purchase, the 
person to whom such tranfer of property Is 
wade remaining responsible to the original 
proprictor tor the value of the goods in their 
former state. (See Usurpation of Property.) 

t Here follows a long but very fiivolous 
case of vows against wearing Hooleea [super- 
fluous ornaments] omitted in the translation, 
as it turns ontircly upon the acceptation of 
the term Hoolcea, which has been held to 
consist of different articles at different times, 
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forsworn ; because such covering is Also an 
appurtenance to the bed, and hence sleeping 
on the covering may be said to be sleeping on 
such bed. But if another bed be laid upon 
the bed which is the subject of the vow, and 
the swearer sleep thereupon, he is forsworn, 
because a thing cannot be an appurtenance to 
a similar thing, and hence sleeping upon this 
bed is not to be accounted sleeping upon the 
other. 

Ir a person swear that ho will not sit 
upon the ground,” and he should atterwards 
sit upon a carpet or mat spread thereon, he 
is not forsworn; because a person in such 
case is not said to be sitting on the ground. 
It is otherwise where the skirts of his gar- 
ment only arc between the ground and him, 
as his garment is merely an appurtenance to 
himsclf, und hence is not to be considered as 
the thing upon which he sits. 

Ira man vow that ‘he will not sit upon 
such a seat,” and he should afterwards sit 
thereupon when there is a covering spread 
upon it, Le 1s forsworn; because the person 
who sits upon that covering is considcred as 
the occupicr of that scat, In common usage 
as this is the usual way of sitting upon a 
bench, or other raised seat. It is otherwise 
where the seat which is the subject of the 
vow has another seat set over it, and the 
yower sits upon the upper scat, for then he 
isnot forsworn, because the second seat is 
a fellow to the first, and a thing cannot be 
an appurtenance to a similar thing (as has 
been already observed); sitting upon the 
second scat, therefore, is not to be accounted 
the same as sitting upon the first, which 
was the subject of the vow. 


CHAPTER XI. 
OF VOWS CONCERNING STRIKING, KILLING, 


AND SO FORTH. 


A vow made against striking a person is 
not violated by striking thgt person when 
dead; and the same of a vow against clothing. 
—lr a person make a vow, saying [to an- 
other], ‘‘if Ll stmke you, my slave is free,” 
and the vower should strike that man after 
his death, he is not forsworn; because strik- 
ing is restricted to life, as being the name of 
an action which gives pain, and excites the 
feelings of the person struck, which is not 
possible with the dead. So also, if a man 
were to say to another, ‘‘if I clothe you, my 
slave is free,” and he should after his dcath 
clothe him, he is not forsworn ; because by 
clothing, when it is indetinitely expressed, is 
meant a complete transfer of property in the 
article of clothing, and this tlanster cannot 
be made to a defunct; unless when the vower 
by clothing simply mcant covering, in which 
case he would be forsworn, for here he in- 
tcnds ais words in a sense which they are 
capable of bearing. (Some doctors say that, 
if a person were to make a vow in the Persian 
tongue, saying to another, ‘‘if I clothe you, 
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my slave is free,” and he should clothe that | water, however, there is no distinction made 
person after his death, he is forsworn; be-| with respect to knowledge; that is, the vower 


cause ky this, in the vulgar idiom, is meant 
simply covering.) 

Speaking to, going to.—In the same man- 
ner, if a man were to make a vow, saying to 
eanother, ‘‘if I speak to you, my slave is 
free,” or, ‘if I come to you,” and so forth, 
and he should speak to, or go to, that person 
after his death, yet he is not fursworn ; be- 
cause the Intent of speaking is to lmpart 
ideas, which death prevents the possibility 
of; and ‘‘coming to the dead” implies a 
Zeearit, or visitation, which is not to the 
dead, but to the shrine or Mausolcum of the 
dead. 

Or washing a person.—I¥ a man make a 
vow, saying to another, “if L wash you, my 
slave is free,’ and he should wash that per- 
son after his death, he is forsworn; because 
to wash simply signifies to ablute with a view 
to purification, which takes plaec in the 
ablution of the dead. 

1 row against beating 7s violated by any 
act which causes pain, unless that act be 
committed in sport.—l¥ a man make a vow 
that ‘She will not beat his wife,’? and he 
afterwards pull her hatr, or seize her by the 
throat, or bite her with his teeth, he as for- 
sworn; because beating is the term for an 
act which causes pain, and pain is excited by 
the acts In question. Some have asserted 
that if these acts are done in the course of 
mutual playing and dallianee, the vower is 
not torsworn, because under such cireum- 
stances these bear the construction of jests, 
and not of beating. 

Vow of slaying @ person who is already 
dead tneurs the penalty.—IF aman say, “1f 
I do not slay such an one, my wife is 
divoreed,” and the person mentioned be not 
living, and the vower himsclf know this, he 
is fors\WPorn; because he bere makes his vow 
respecting that life with which Gop may 
inspire the deceased anew; and as this is 
possible, his vow stands valid; and he is 
then forsworn, because the slaying of that 

erson is in the common course of things 
impossible. If, however, the vower be not 
aware of that person’s being already de- 
ecased, he is not forsworn, because he has 
here made his vow respecting that life which 
he supposes to be existing in such a person, 
but which, in the common course of things, 
is no longer conceivable. There is a diver- 
sity of opinion between Haneefa and Aboo 
Yoosaf concerning this case, from the ana- 
logy it bears to the case ot the vessel of water ; 
that is, if a man were to vow, ‘‘if I do not 
drink out of this cup my wife is divorced,” 
and there should happen to be no water in 
the cup, he is not forsworn, according to 
Hancefa and Mohammed, on account of the 
invalidity of the vow, trom the impossibility 
of fulfilling it: but according to Aboo Yoosaf 
he is forsworn ; because he does not Bold the 
possibilitv of fnlfilment to be a condition of 
the validity of the vow; and so also in the 


(according to Haneefa and Mohammed) is not 
forsworn, whether he be aware of the cup 
having no water in it or not; and this is 
approved. It is otherwise in the case in 
question, for there a distinction 1s made, as 
has been already mentioned. 


CHAPTER XAITI. 


OF VOWS RESPECTING THE PAYMENT OF 
MONEY. 


Difference, ina vow, between the terms 
shortly, and in a length of time.—IP a man 
make a vow, saying, ‘‘1 will discharge my 
debt to such anu one shortly,” this means 
within less than one month; and if he say, 
©] will discharge my debt due to such an 
one in a length of time,” this means more 
than a month; because any space within 
i mont& is accounted a short time, and a 
month or any term beyond it is accounted a 
long time; and hence it is that where two 
friends mect after a long separation, one will 
say to the other, ‘I have not seen you this 
month !”? and so forth. 

A vow to discharge a debt is fulfilled by 
discharging it in light or base money, or i 
money Aelanging to another.—Ile a mau make 
a vow, saying, ‘I will discharge my debt, 
owing to such an onc, this day,” and he 
pay the debt upon that day accordingly, and 
some of the money in which he has paid it 
should afterwards prove light, or base, or 


ithe right of another person, yet the vower is 


not forsworn; because lightness is only a 
defect, which does not destroy the specie 
(whenee 1t is that if one of the parties, in a 
contract of Sirf sale, should, through nee- 
ligence, reecive base metal in return for pure 
metak, the exchange is completely fulfilled 
—and so also, the seller is fully paid his 
price, In a contract of Sillim sale, where he 
recclves base coin in place of pure cvin)— 
and such being the case, the condition of 
fulfilment (namely the payment of the debt) 
is accomplished : the vower, therefore, is not 
forsworn; the reccipt of the money, also, 
where it is the right of a third person, is 
valid nevertheless, and the fulfilment thus 
established js not afterwards affected by the 
restoration of the same to that third person. 
(if, however, any of the money, after pay- 
ment, should appear to be composed of 
ee or tin, the vower is forsworn; 
ecause those metals are not regarded as 
specie, whence, if through negligence they 
should be accepted in a Nillim or Sirf con- 
tract, it is not a lawful Ua he gaa 
Or by means ‘4 iquidation.—IF, also, the 
vower should sell his slave to his creditor, 
within the course of the day, in lieu of the 
debt, and the creditor accept 8f the same, 
the fulfilment of the vow is accomplished ; 


present case. In the case of the vessl of lsbecduse liquidation is ones mode of dis- 


? 
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charging debts ;—that is, the debt due to one 
party ceases in licu of the debt duc to the 
other (for the creditor is responsible for 
whatever he receives, as he receives it on its 
own account by becoming proprietor of it, 
and thus the same obligation rests upon the 
ereditor in behalf of his debtor as already 
rests upon the debtor in behalf of the 
creditor); a mutual liquidation, therefore, 
takes place between them, and the debt of 
cach is remitted in lieu of the debt of the 
other. (his mode of discharging the debt 
by liquidation is because the actual dis- 
charge is inconceivable, as the debtor does 
not here offer anything but substance, and 
the right of the ercditgr is not to substance, 
but is merely to the debt which has been 
incurred by the other; and hence the 
learned in the law say, ‘‘a debt must be dis- 
charged with itslike).””. Liquidation, there- 
fore, being one mode of discharging debt, the 
fulfilment of the vow, in the case in ques- 
tion, 1s established, because the liquidation 
is established upon the instant of the sale 
of the slave. : 

OnsEcTION.—The liquidation being estab- 
lished upon the instant of sale, why is the 
purchaser’s seisin of the slave made a con- 
dition ? 

Rupiy.—Scisin 1s made a condition in 
order that the debt due to the seller, namely, 
the price of the slave, may be fully con- 
firmed and established, because although it 
be incumbent upon the purchaser from the 
instant of sale, yet it stands within the 
possibility of ceasing, as it is possible that 
the article sold may perish before seisin; 
but by seisin the debt is fully confirmed and 
established upon the purchaser. 

But not by the gift of the creditor.—1F the 
ercditor make a gift of the debt to the debtor 
within the course of the day, the fulfil- 
ment of the vow is not established ; because 
repayment has not. taken place; and also, 
beeause the discharge of the debt is an tet of 
the debtor alone, and the gift of the debt 
implics that the creditor relinquishes his 
right to it, which is an act of the creditor, 
and not of the debtor, wherefore the con- 
dition of fulfilment (namely, the act of the 
debtor) is not accomplished. It is here to be 
observed, however, that although the fultil- 
ment be not accomplished, yct the vower 
is not forsworn, but the vow becomes void; 
because the vow was restricted to that day, 
and the creditor having remitted the debt 
within that day, the swearer is thereby effec- 
tually precluded from the fulfilment of his 
vow before the expiration of its term, which 
does not take place until the end of the 
day, whence the vow becomes void, in the 
same manner as in the case of the vessel of 
water. * « 

A vaw not to accept reimbursement of a 
, debt in partial payments is not violated until 

the whole debt shall have been so received.— 
Ir a debtor were to make an offer, saying to 


€ 


* See Chup. VL, ante p. 162. 
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his creditor, “I will discharge my debt to 
you, by partial payments,” and the creditor 
should reply, with an oath, saying, ‘I will 
not thus receive my due by accepting part, 
and not the whole,” and he should after- 
wards take a part of the debt, yet he is not 
forsworn so long as he receives not the whole 
debt thus by partial payments; because 
here the point which produces a violation of 
the vow is the receiving the whole debt, but 
in partial sums, and that has not taken place. 
Tf the debt consist of articles computable 
by weight, and the voweraccept payment by 
two or more weighings thereof, in such a 
manner as not to be employed in any other 
concern between these two weighings, he is 
not forsworn, although this be a partial 
mode of recciving payment, because the re- 
ceipt of the whole at once is sometimes in 
any common way impossible, and hence any 
debt of this description is an exception from 
the present case. 

Ty a creditor make requisition from his 
debtor of « part of what is due to him, sup- 
pose two hundred Dirms, and the debtor reply 
that ‘She has not so much money,’ and the 
creditor disbelieve him, and he answer, ‘if 
I possess more than one hundred Dirms, my 
wife is divorced,” and it should happen that 
he is, at the time of saying this, possessed of 

fifty Dirms only, he is not forsworn ; because 
his design, in this declaration, is merely to 
express his denial of being possessed of more 
than one hundred Dirms; and also, because 
his exception of one hundred Dirins involves 
an exception of every component part or 
proportion of one hundred; and fifty is one 
of these proportions; wherefore fifty also 
are excepted, and henee he is not forsworn. 
And the rule is the same, if, instead of 
“more than one hundred Dirms,’’ he should 
say, ‘other than one hundred Dirms,”’ or 
‘*beyond one hundred Dirms,”—bhectuse all 
these terms equally express exception. 





CHAPTER XIV. 
OF MISCELLANEOUS CASES. 


A vow against doing a thing, unrestric- 
tively pronounced, operates as a perpetual 
mhibition.—I¥ a man make a vow, saying, 
‘“*T will not do so and so,” it is necessary 
that he for ever abstain from the commission 
of that act, because he has es ie the 
negative of the act generally, and hence the 
prohibition is general, in consequence of the 
negative being unrestrictively expressed. 

A vow of performance is fulfilled by a 
single instance of performance.—IF a man 
make a vow that ‘ he will do such a thing,” 
and he should once do it, his vow is fulfilled, 
as he has not undertaken more than the com- 
mission of that act in one single instance 
unspecified, because such is to be understvod 
from the words by which he binds himself, 
fulfilment is therefore established, upon his 
once performing a single instance of the act 
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in question, whatever instance that may be, ' are twofold: —Frrst, gift is a voluntary or 
and whether such performance be voluntary ' gratuitous deed, and hence is executed on 
or compulsive. In a case of this nature, the part of the giver alone, independent of 
moreoter, the vower is never considered as| the receiver ; thus we say, ‘‘such a person 
fursworn, unless where he may be utterly presented so-and-so to such a person,’ al- 
excluded from a possibility of performing though the other may not have accepted it : 
the act, which can only be by his death, or !—Srconpiy, the design of the swearer, in 
by the destruction of the subject of the act. | making such a vow as the above, 1s to ex- 
An vath imposed by a supreme magistrate hibit his own gencrosity and liberality; and 
continues tr force only during the existence that is effected by means of the deed of gift ; 
of that magiMrate’s authority.—I¥ a sultan, ; but a contract of sale is a mutual engage- 
or other supreme governor, or magistrate of , ment, which can be executed only by the act 
a kingdom or provinee, should require an: of both the parties concerned in It. 
oath of a person that “he will inform him: Vows in respect to odoriferous herbs or 
of the aecluae of every evil-doer, who shall’ flowers have force according to the sense in 
enter that territory,” and the person swear arhich the denomination of them 7s generally 
acc6rdingly, such oath binds him to convey ta/en.— lr a man make a vow that ‘he will 
such information tothe magistrate aforesaid, | not smell Rechan,” and he should afterwards 
during the existence of lis authority only, smell to the rose or the jessamin, he is not 
and no longer; because the intention of the forsworn, because Reehan is that species of 
magistrate, in imposing such an oath, is to tlowers which have no stalk, and the rose and 
repel the wickedness of evil-doers, or to pre- jessamin have stalks or branches from which 
vent such wickedness in others by the pun-, they depend. 
ishment of those evil-docrs; conveying this! Lr a man were to make a vow, saying, 
information, therefore, alter the expiration: that “the would not purchase violets,” and 
of the magistrate’s government and autho-, have no particular intention therein, the 
rity, is no manner of use; and the expira- | vow is construcd to mean oil of violets, from 
tion of the magistrate’s authority takes place | general custom, according to which, a per- 
either on his death, or his removal from | son dealing in that article is termed a violet- 
oftice. seller: and as purchase is founded upon sale, 
A row of gift is fulfilled by the offer of a person purchasing oil of violets is termed 
the gift, although it be not accepted of.-—lv a buyer of violets.—(Some doctors maintain 
a master make a vow “ tuat he will bestow that, with us, by the term violets, is under- 
such a slave upon such a person,’ and he. stood the flower only, and not the oil.)-—Lf 
should bestow that slave accordingly, and! the vower were to say that ‘“‘ he would not 
the person refuse such gift, yet the vow is} purchase flowers,” by this is to be under- 
fultilled.—This is contrary to the doctrine | stood the leaves only, and not the oil, as 
of Zitfer, who considers gift to be the same | such is the literal meaning of his expres- 
as sale, as being cqually a transfer of pro- sion; and custom also aecords with this, 
perty; and as, 1f a man swear that “he will because by flowers is usually understood the 
sell his slave to such a person,” and that leaves of the flowers. In the case of violets 
person refuse to buy the said slave, the vow custom has established it otherwise, as the 
renjaing unfulfilled, so in this case likewise. | word violets is commonly used to express oil 
The arguments of our doctors on this point ; of violets. 


END OF THE FIRST VOLUME. 
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BOOK VII. structor, from his office of prohibiting people 
ste . |{rom entering. In law it expresses the 

OF HOODOOD, OR PUNISILMENTS. | correction appointed and specified by the law 
Definition of Hidd.—oovoop is the plural | 02 account of the right of Gop, and hence 
of Hidd; and Hidd in its primitive sense | the extension of the term Hidd to retaliation 
signifies obstruction; whence a porter or | 18 not approved, since retaliation is due as a 


gatekeeper is termed the Hiddad, or ob- ight of man, and not as a right of Gon; 
and in the same manner, the extension of it 


'to Tazeer (or discretionary chastisement) is 
not approved, as Tazecr is a species of cor- 
rection not specified or determ‘ned by any 
fixed rules of law, but committed to the 
discxetion of the Kazee. .The original 








* These are here confined solely togvhore- 
dom, drunkenness, and slander. The punish- 
ments for theft, &c., are treated of under 
their proper heads. é 
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design in the institution of Hidd is deter- 
ment, that is, warning people from the 
commission of offensive actions; and the 
absolution of the person punished is not the 
original design of it, as 1s evident frum its 
being awarded to Infidels in the same 
manner as to Mussulmauns. 


Chap. I.—Of Zinna, or Whoredom.* 

Chap. I1.—Of the Carnal Conjunction 
which occasions Punishment, and 
of that which does not occasion it. 

Chap. IIJ.—Of Evidence in Adultery 
and of Retraction therefrom. 

Chap. 1V.—Of Hidd-Shirrub, or the 
Punishment for Drinking Wine. 

Chap. V.—Of MWidd-Kazaf, or the 
Punishment for Slander. 

Chap. V1.—Of Tazecr, or Chastisement. 


CHAPTER I. 
OF ZINNA, OR WHOREDOM. 


Whoredom may be established by proof or 
by confession.-WnorREDOM is established 
before the Kazce, in two different modes—by 
proof and by confession ;---by proof, because 
that is a demonstration founded on the 
appearance of facts; and by confession, 
because probability is most in favour of the 
truth in such acknowledement, especially 
where it is to be the oecasion of suffering 
and shame to the person confessing; and 
whoredom being’ an act the nature of 
which most frequently exeludes the possi- 
bility of positive proof, it is necessary that 
circumstantial evidence be admitted as sufli- 
cient to establish it, lest the door of correc- 
tion might be shut. 

To establish it upon proof four aitnesses 
are required,— Tur manner of giving evi- 
dence to whoredom is by four persons bearing 
witness against a man and a womax that 
they have committed whoredom together, 
beeause Gop has commanded in the Koran, 
saying, ‘ PRODUCK FOUR WITNTSSES FROM 
AMONG YOU AGAINS? THEM ;” and also, ‘SIF 
ANY PERSON ADVANCE A CHARGE OF WHORE- 
DOM AGAINST OTHERS OF CHASTE REPUTE, 
AND CANNOT PRODUCE FOUR WITNESSES IN 
SUPPORT OF HIS ACCUSATION, LET ILIM BE 
PUNISHED WITH EIGHTY STRIPES.”’ More- 
over, the prophet ouce said to a man who 
brought before him an accusation against his 
own wife, ‘‘ Bring four men who may bear 
testimony to the truth of your allegation :” 
and this degree of proof is also required, 
because it is isadable to conceal and cover 
infirmity, and the contrary is prohibited ; 
and by requiring no fewer than four wit- 
nesses to a charge of whoredom both ‘hese 
ends are obtained. 

Who must be particularly examined in 
respect to all the carcumstances of the fact.— 


Lf 





* Meaning ejther adultery or fornication., 
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WHEN witnesses come forward to, bear 
evidence in a case of whoredom, it is neces- 
sary that the Kazce cxamine them_ parti- 
cularly concerning the nature of the Offence; 
that is, that he ask of each witness respec~ 
tively, ‘What is whoredom ?”’ and “in what 
manner have the parties committed it?” and 
‘“where?”’ and ‘‘ at whattime?” and ‘‘ with 
whom ?”’—because the prophet interrogated 
Maaz as to the manner of the fact, and the 
nature of the offence; and “also, because 
examination in all these particulars is a 
necessary caution, since it 1s possible that 
the witnesses, by the term Zinna, may mean 
something not directly amounting to carnal 
conjunction (such as sceing and touchiyg), 
Zinna being a phrase oceasionally applicd to 
these also. It is possible, moreover, that 
the whoredom may have been committed in 
a forcign country, and therefore that it is 
not cognizable; or it may have been com- 
mitted at a distant period, prior to the charge, 
which is therefore madmissible; it may 
happen, ipo that the fact may have been 
committed under an crroneous conception of 
the parties with respect to its legality, such 
as weuld occasion remission of punishment, 
and such as neither the parties themselves, 
nor theevidences against them are aware of 
(a8 in a case where a man has connexion 
with the female slave of lis son); it is 
therefore requisite that the judge examine 
the evidence minutely with respect to all 
these particulars, since some circumstance 
may appear, in the course of such investiga- 
tion, sufficient to exempt from punishment. 
Upon the evidence being duly given, sen- 
tence of punishment ts passed.—-AND when 
the witnesses shall thus have berne testimony 
completely, declaring that ‘they have seen 
the parties in the very act of carnal con- 
junction’ (deseribing the same), and the 
integrity of such evidence is also kgown, to 
the Kazee from both an open and a secret 
purgation, let him then pass sentence of 
punishment for whoredom, according to such 
evidence. The apparent probity of the 
witnesses does not suflice in tne present case, 
but it is necessary that the magistrate 
ascertain their probity, both by an open and 
a secret purgation, in such a manner, that 
(possibly) some circumstance may appear 
sufficicnt to prevent the punishment, because 
the prophet has said, ‘Seek a pretext 
to prevent punishment aceurding to your 
ability ;’’ contrary to all other cases, in 
which the apparent integrity of the witnesses 
is (according to Haneefa) held sufficient. The 
mode of open and secret purgation is fully 
set forth under the head of Evidence. 
MouaAmMMED has said, in the Mabsoot, that 
the Kazee may imprison the accused, until 
he make a purgation of the witnesses, 
beeause the person against whom the testi- 
mony is given stands charged with whoredom 
upon Mie evidence of witnesses; and also, 
because the prophet once ordered a person 
charged with whoredom to be imprisoned: 
con.rary to a case of debt, since a debtor 
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canhot be imprisoned upon a charge of debt 
exhibited against him by witnesses, until 
theiw probity be fully proved. The nature 
of this distinction shall be treated of at 
large in another place. 

Confession must be repeated four different 
times.—TH confession which cstablishes 
whoredom is made by a person of sound mind 
and mature age acknowledging himself (or 
herself) guilty of whoredom four times, at 
four different appearances, in the presence of 
the Kazeo, he [the Kazee] declining to receive 
the confession, and sending the person away 
the first, second, and thind time. The matu- 
rity and sanity of the parson confessing are 
efiditions, because the declaration of an in- 
fant or an idiot is not worthy of any ercdit, 
or because the acknowledgment of such is 
not sufhdicnt to induce a sentence of punish- 
ment. Lhe condition of the confession hang 
made four times at four different appcar- 
ances is agrecable to our doctors. According 
to Shatai, a single confession, in a case of 
whoredom, is sufficicnt, because he considers 
the law to be the same here as in all other 
‘ases, the confession or acknowledgment of 
any eleumsance being the means of dis- 
closing or discovaring that which 1s so con- 
fossed or acknowl decd; and a single con- 
fession is fully adcquate to this purpose, a 
repetition being of no manncr of use, since 
the disclosure or discovery is not in any 
degree increased or amplified by it: contrary 
to plurality of witnesses, as the abundance 
of witnesses is a means of removing all doubt 
with respect to their veracity, and of afford 
ing duller satisfaction to the mind ; whereas, 
by the repetition of the declaration of a single 
person (as in case of confession), no such 
additional satisfaction is obtained. The 
arguments of our doctors in opposition to 
what gs here advaneed by Shafer are two- 
fold a rst, the case of Maaz, on whom the 
prophet would not deeree any punishment 
until he should have made confession o” his 
offince four different times at four different 
appearances, here itis to be concluded that 
if a single confession had sufficed, and it had 
been proper to proceed to punishment upon 
the force of it sling the prophet would not 
have delayed to inflict 1f until the confession 
should be four times repeated as above ;-- 
SECONDLY, as in evidence to whoredom four 
witnesses are requisite, so also in the con- 
fession thereof four repetitions are requisite, 
and for the same reason, namely, that it is 
laudable to conceal infirmity ; and this con- 
dition of the repetition of confession has a 
tendency to conceal infirmity. The reasons 
for establishing four appearances of the 
son confessing as a condition are twofol 
First, the tradition of Maaz, as already re- 
lated ;—SEconDLY. a plurality of confessions 
is made a condition, and that cannot be 
obtained without a plurality of apgparances 
on the part of the confessor, since one effect 
of an unity of place or appearance is to 
render the separate declaration of theesame, 
thing as one declaration; and hence four 
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confessions, in a single appearance,” amount 
only toa single confession ; and as confession 
relates only to the person confessing, the 

“~ or otherwise, of his appearance, is 


led, and not that of the Kazce’s assem- 
as -<aakan salina filip Boh « 


‘Thou art mad!’ ana sucu vuncs 
the person, upon the Kazee thus repelling his 
confession, going forth, so as to be out of the 
Kazce’s sight, and returning again, and re- 
peating his contession:—and so on to the 
fourth time. This is recorded from Aboo 
Hancefa, on the authority of the conduct of 
the prophet in the instance of Maaz, whom he 
thus sent out of his sightthree different times. 
The person confessing nutst be partroularly 
sramincd.—WwkN confession shall have 
veen made in this manner four different 
limes, the Kazee must then preeeed to exa- 
mine the person so confessing, asking him 
‘What is whorcdom?’—and ‘where, an 

In what manner, and with whom—have you 
comnfitted this whoredom?’?— All which 
duly observed, the person confessing becomes 
then properly obnoxious to punishment, as 
the proof is complete. The advantages at- 
tending the examination of the contessing 
porson have becn alrcady explaincd under 
the head of witnesses bearing evidcnee to 
whorcdem; but it is to be observed that 
although it be direetcd there that the Kazee 
caamine the witnesses with respect to the 
time of the perpetration of the fact, yet if is 
not requisite to put a similar question to a 
person who confesses, because that delay 
which would impeach the credibility of a 
‘witness docs not in any respect impugn the 
credibility of a person who makes a voluntary 
confession: some, however, have said that if 
the Kazee interrogate such a person with 
respect to the time of the fact, it is lawful, 


wwa Many 





“The term M ajlis, which, for the sake of 
perspicuity, 1s in this place translated appear- 
ance, literally signifies a scat or place of 
sitting; and if may admit of varicus expla- 
nations, according to the circumstance under 
which it is applied, or the person to whom it 
rolates. When it is mentioned as the Majlis 
of the Kazee, it means the public assembly 
or court of that, magistrate: when it applies 
sulely to the partics who come to make any 
declaration betore the Kazee, it may be ren- 
dered the appearance of that party in couRT. 
It also frequently refers to a private com- 
pany, and somctimes mercly to the posture 
of the party (as in the case of divorcee left at 
the option of the wife). In short, to define 
the true and precise application of the term 
Majlis in the present case, regard must be 
hawt to the Mussulman usages, it being cus- 
tomary for the Kazee to admit people to 
deliver the substance of their testimony ine 
a sitting posture, and hence every time the 
party ariscs and again resumes his seat may 
be gendered a new appearance of that party 
in court. - 
= 12 
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since it is possible that it may have been 
committed during infancy. 


A person may retract from his confession. 
—Ir the person confessing should deny the 
fact, and retract from his confession, either 
before or during the infliction of punishment, 
his retractation must be credited, and_he 
must forthwith be released.—Shafei and Jbn 
Lailee have said that retractation aftcr con- 
fession is not to be credited, but that the 

uvishment, must be inflicted, since as it has 

een already incurred by the confession, it 
cannot be done away in consequence of de- 
nial; as in a case where whoredom is estab- 
lished against a person upon the testimony of 
witnesses ;—or as in a case of retaliation, or 
of punishment, for slander ;—that is to say, 
when retaliation or punishment for slander 
are once established upon the confession of 
the offender, they do not drop in consequence 
of his subsequent denial of the fact; and so 
in this cuse likewise. he argument of our 
doctors is that denial after confession is an 
intimation, which (like the confession) may 
be either false or true; and there is no verson 
to disprove such denial ; and hence, from the 
inconsistency between the confession and the 
denial, a doubt arises concerning the cou- 
fession; and punishment drops in conse- 
quenee of any doubt: contrary to intima- 
‘ions which involve the rights of individuals 
ysuch as retaliation, and punishment for 
slander), as the claimant of the right, in 
those cases, is the disprover of the person 
who has confessed, when he afterwards 
denies, which is not the case in any matter 
involving merely a right of the law. 

Ir is laudable in the Kazee, or Imam, 
before whom confession of whoredom may 
be made, to instruct the person confessing to 
deny it, by saying to him, ‘Perhaps you 
have only kissed or touched her,’’ because 
the prophet spoke so to Maaz ;-—and Moham- 
med, in the Mabsoot, adds that the judge 
may also examine the confessing person svith 
respect to such circumstances as, 1f made to 
appear, would tend to his entire exculpation, 
such as, ‘whether the fact confessed may 
not have been committed in marriage,’’ or 
‘“‘under an erroncous misconception of its 
legality ?”’ 


Section. 


Of the Manner of Punishment, and the In- 
JSluction thereof. 

A married person convicted of whoredom 
7s to be stoned.—WHUEN a person is fully 
convicted of whoredom, if he be married, let 
him undergo the punishment of Rajim, that 
is, lapidation, or stoning to death, because 
the prophet condemned Maaz to be thus 
stoned to death, who was married; and he 
has also declared, ‘It is unlawful to syill 
the blood of a Mussulman, excepting only 
for three causes, namely, APOSTACY, WHORE- 
~pom after marriage, and MURDER”’—and in 
this all the companions likewise unite. 

Mode of executing lapidation.—It is ne- 
cessary, When a whoremonger is to be stomed 
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to death, that he should be carried to some 
barren place, void of houses or cultivation ; 
and it is requisite that the stoning be exe- 
cuted,—tirst by the witnesses, and after them 
by the Imam or Kazee, and after those by 
the rest of the by-standers, because it 18 so 
recorded from Alce, and also, because in the 
circumstance of the execution being begun 
by the witness there is a precaution, since a 
person may be very bold in delivering his 
evidence against a criminal, but afterwards, 
when directed himself to commence the in- 
tliction of that punishment which is a conse- 
quence of it, may from compunction retract 
his testimony; thus causing the witnesses 
to begin the punishment may be a means.of 
entircly preventing it. Shatei has said that 
the witnesses beginning the punishment is 
not a requisite, in a case of lapidation, any 
more than in a ease of scourging. To this 
our doctors reply that reasoning upon a case 
of lapidation from a case of scourging is 
supposing an analogy between things which 
are essentially different, because all persons 
are not acquainted with the proper method 
of inflicting flagellation, and hence, if a wit- 
ness thus ignorant were to attempt it, it 
might prove fatal to the sufferer, and he 
would ie where death is not his due: con- 
trary to a case of lapidation, as that is of a 
destructive nature, and what every person is 
equally capable of executing, wherefore if 
the witnesses shrink back from the com- 
menecement of lapidation, the punishment 
drops, because their reluctance argues their 
retractation. In the same manner punish- 
ment is remitted when the witnesses happen 
to die or to disappear, as in this case the 
condition, namely, the commencement of it 
by the witnesses, is defeated. This is when 
the whorcedom is established upon the testi- 
mony of witnesses : but when it is established 
upon the confession of the offender, ites then 
requisite that the lapidation be executed, 
tirst by the Imam or the Kazee, and after 
them by the rest of the multitude, because 
it is so recorded from Alee; morcover, the 
prophet threw a small stone like a bean at 
Ghamdeca, who had confessed whoredom. 
What is said on the subject is taken from 
the Zahir-Rawayet. 

THE corpse of a person executed by lapi- 
dation for whoredom is entitled to the usual 
ablutions, and to all other funeral cere- 
monies, because of the declaration of the 
prophet with respect to Maaz, *‘ Do by the 

ody as ye do by those of other believers ;”’ 
—and also, because the offender thus put to 
death is slain in vindication of the laws of 
Gop, wherefore ablution is not refused, as 
in the case of one put to death by a sentence 
of retaliation : moreover, the prophet allowed 
the prayers for the dead to Ghamdeea, after 
lapidation. 

Anunmarried free person ts to be scourged 
with one hundred stripes.—I¥ the person 
convicted of whoredom be free, but unmar- 
ried, the punishment with respect to him is 
one lrandred stripes, according to what is 
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said in the Koran, ‘‘ THE WHORE AND 
WHOREMONGER SHALL YE SCOURGE WITH 
AN WUNDRED STRIPEs ;'’’—for although this 
text be cancelled with respect to married 
persons, yet in regard to all other than those 
who are married the law must be executed 
in conformity to it. 

Mode of executing scourging.—OBSERVE 
that the hundred stripes inflicted by the 
decree of the magistrate must be adminis- 
tered with a rod which has no knots upon 
it; and that the stripes must be applied 
in moderation, that is to say, neither with 
severity, nor yet with too much lenity; 
because Alee, when he was about to inflict 
carrection, used to smooth off from the rod 
any knots which might happen to be upon 
“and as too much severity on the one 
hand tends to destruction, on the other hand 
too much lenity is inadequate to the design 
of correction. And when punishment is to 
be inflicted on any person, it 1s necessary 
that he be stripped naked; that is to say, 
that all the clothes be taken ot&® except the 
girdle ;—because Alee directed so in this 
matter; and also, because the punishment 
is in this way adininistered with the greatest 
cffect: but as the removal of the girdle 
from the body would expose nakedness, it 
is therefore to be left. 

The stripes must not all be given on one 
ale of the body.—\?T 18 requisite that the 

undred stripes be given, not all upon the 
saine part or member* of the person upon 
whom punishment is inflicted, but upon 
different parts, as it might otherwise be 
attended with danger to life; and none 
of the stripes must be inflicted on the face, 
the head, or the privities, because the 
prophet once said to an executioner, ‘‘ In 
inflicting the punishment, take care not to 
strike the rack, the HEAD, or the FRIVITIES ;”’ 
and %lso, because the first of those is the 
seat of expression and likewise of beauty; 
and the seceond is the central seat of the 
senses ; and the third is a part which cannot 
be wounded githout danger to life; and it 
is to be apprehended that in the first and 
second instance the appearance and the 
faculties might sustain material injury, and 
the injuring of those is a species of destruc- 
tion to the man; and that in the last life 
might be endangcred: it is unlawful there- 
fore to strike on any of those parts, the 
design of correction being amendment and 
not destruction. Aboo Yoosaf has said that | 
one or two strokes mav be given on the 
head, as Aboo Bihr once said to an execu- 
tioner, ‘‘ Strike on the head, because there 
the devil resides:”’ in reply to this, how- 
ever, we remark that Aboo Bihr gave this 
direction with respect to an infidel alien, 
who had been used to seduce believers from 
the faith, and whose life of course had been 
forfeited. 


“In the original, Azoo, a limb, which 
would make this species of correction more 
properly to apply to the bastinado. *° ; 
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Scourging must be inflicted upon a man 
standing, and upon a woman sitting.—W EN 
aman is to be scourged for whoredom he is 
to receive his punishment in a standing 

osture, because Alee has said, ‘‘ Correction 
is to be inflicted upon men standing, and upon 
women sitting ;’’ and also, because the pro- 

er infliction of punishment depends upon its 

cing open and public, which is best effected 
by its being received in a standing posture ; 
but yet as a woman is nakedness,* in thus 
administering the correction to her there 
might. be an apprehension of the exposure 
of nakedness. It is to be observed that in 
administering punishment if must not be 
inflicted in the way of Mid.¢ Concern- 
ing the meaning of the term Mid there 
are various opinions:—some say that it 
signifies laying a person on his face upon 
the ground, and stretching out his limbs;— 
some, that it signities the executioner draw- 
ing the rod over his own head; others, that 


‘it signifies the executioner drawing back 


the rod, after giving the blow; but the 
correétion must not be inflicted in the way 
of Mid, according to any of these accepta- 
tions, as it is more than what is due. 

dl slave to receive fifty stripes.—IP the 
person convicted of whorcdom be a slave, 
male or female, the punishment of such is 
tifty stripes, because the Almighty has said 
[in the Koran], speaking of female slaves, 
“Thin SHALL BE SUBJECT TO HALF THE 
PUNISHMENT OF FREE MARRIED PEOPLE 3”’— 
and the term slave in the text extends to 
males as well as females. Morcover, as 
bondage occasions the participation of only 
half the blessings of life, it also occasions 
the suffering of only half the punishments, 
because an offence increases in magnitude in 
proportion to the magnitude of the blessings 
under the enjoyment of which it is committed. 

A woman is not to be stripped.—-Tue 
punishmen!. of whoredom is the same with 
respect to both sexes, as all the texts which 
occur inthe sacred writings upon this subject 
extend equally to both; but yet a woman is 
not to be stripped, neither is her veil to be 
taken off, but only her robe, or other out- 
ward garment, 3s the removal of any other 
part of her dress would be offensive to 
modesty; but as the robe or outward gar- 
ment would prevent the effect of the correc- 
tion, and the removal of such is not indecent, 
she 1s to be stripped of these. 

A WoMAN is to receive her punishment in 
a sitting posture, according to the direction 
of Alee before recited, and also, because in 
this a regard is shown to decency, which it 
is neambent to preserve ; and for the same 
reason, where a woman is to be stoned, a 
hole or excavation should be dug to receive 


*‘* A woman is nakedness;” that is to 
say, every part of a woman’s person is equall¥ 
indecent to be seen. e 

+ Literally length; it admits of various 
applications. ‘- . 
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her, as deep as her waist, because the prophet 
ordered such a hole to be dug for Ghamdeea 
before mentioned, and Alee also ordered a 
hole to be dug for Shooraha Hamdceance : 
it is however Immaterial whether a hole be 
dug or not, because the prophet did not issue 
any particular ordinance respecting this ; 
and the nakedness of a woman is sufficiently 
coyered by ber garments; but yet it 1s 
laudable to dig a hole for her, as decency 1s 
thus most effectually preserved. There is 
no manner of necessity to dig a hole for a 
man, because the prophet did not so, in the 
case of Maaz. And observe it is not lawful 
to bind a person in order to execute punish- 
ment upon him in this case, unless 1t appear 
that it cannot otherwise be inflicted. 

Slaves cannot be punished for whoredom 
but by authority.---A MASTER cannot inflict 
correction upon his male or female slave [for 
whoredom] but by permission of the Kazce. | 
Shafer has said that it belongs to a master to | 
inflict correetion upon his slave, in this as 
well as in any other case, because a man’s 
authority over his slaves is gencral and yibso- 
lute, even preferably to that of the Kazee, 
as a master is empowered to perform acts 
with respect to his slaves in which the Kazee 
is not empowered; this, therefore, 1s the 
same as ‘Tazcer, or diserctionary correction 3 
ti.at is to say, the master is at liberty to 
inflict stated punishment for whoredom 
upon his slaves in the same manner as 
discretionary correction. The arguments of 
our doctors are twofold :—First, the prophet 
bas declared that there are four things com- 
mitted to magistrates, and that one of those 
is Hidd, or stated punishment, which is 
here treated of; Seconpiy, Hidd, or stated 
punishment, is a right of Gop, as the design 
of it is to purify the world from sin; and as 
it isa right of Gop, henee it cannot be done 
away by the act of any individual, where- 
fore this right is to be exacted by the prince, 
as the deputy of the law, or by the Kazeg as 
the deputy of the prinee: contrary to Tazecr, 
or diserctionary correction, because that is 
aright of the individual, whence it is that 
infants are subject to Tazccr, although they 
be not liable to Hidd. 

Definition of the state of marriage which 
subjects an adulterer to lapudation.—THe: 
state of marriage necessary to induce lapi- 
dation requires that the whoremonger be of 
sound understanding and mature age, and a 
Mussulman, free, and who has consummated 
in a lawful marriage with a woman ata time 
when she also is sane, free, adult, and a 
Musslima. This is the definition of Haneefa 
and Aboo Yoosaf. According to Mohammed 
and Shafci the state of marriage in question 
requires simply that the whoremonger be 
free, and a Musculman: and one who has 
consummated in a lawful marriage with a 
woman of the same description. It is to be 
tonsidered, however, that sanity of intellect 
and maturityef age are conditional to the 
recelving of punishment, since, without these, 
men are incapablg of reading or understand- 
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ing the ordinances of the Iaw; and the other 
requisites, besides these two, are made con- 
ditions in order that the sin may appear in 
its greatest magnitude, from the conside- 
ration of the magnitude of those blessings 
under which it is committed, as ingratitude 
for the blessings of Providence is greatest, 
and most atrocious, when thuse blessings are 
enjoyed in the highest degree ; now the par- 
ticulars aforesaid, namely, the-Mussulman 
faith, and freedom, and the enjoyment of a 
woman in a lawful marriage, are among the 
greatest blessings of lite, wherefore lapida- 
tion on account of whoredom is ordained in 
cases where all these circumstances exist; 
and hence lapidation is enjoined when there 
conditions exist: contrary to the superiority 
derived trom the other gifts of nature or of 
fortune, such as family, learning, capacity, 
beauty, and wealth, which are not condi- 
tions, because the law has no regard to those 
circumstances, and also, because those which 
have been stuted are alone sufficient to con- 
stitute the magnitude of the sin of whore- 
dom, soas to subject the offender tolapidation, 
since, by virtue of freedom, a man is enabled 
to contract himself ina lawful marriage, and 
by virtue of a lawful marriage he is enabled 
lawfully to indulge his carnal appetite, and 
by such indulgence to allay his passions; 
and, by virtue of being a Mussulman, he is 
enabled to marry a Musslima, which fixes 
and confirms the belief of the prohibition of 
whoredom to him; all these things, there- 
fore, particularly forbid and inhibit a man 
from the commission of whoredom; and a 
sin is great in proportion to the force of the 
inhibitions under which it is committed. 
The sect of Shafei differ from our doctors 
with respect to that part of the proposition 
which asserts that the profission of the 
Mussulman faith is a requisite condition ; 
and there is also a reeord from Aboo Koosd# 
to the same effect. Their argument is, that 
in the time of the prophet a Jew committed 
whoredom with a Jewess, and the prophet 
ordered them both to be stoned ; but to this 
our doctors reply that the prophet passed 
that sentence in conformity to the Tawrcet, 
or Jewish law, which has since been super- 
seded by the Mussulman law; and the 
declaration of the prophet, ‘‘ Whosoever is 
not a true believer shall not be regarded as 
married,’ * is a confirmation of this. The 
consummation now mentioned as a condition 
is understood in the conjunction having 
taken place so far as to require the pre- 
scribed ablutions; and as it 1s a cundition 
essential to such a marriage as induces lapi- 
dation, that the woman, at the time of con- 
summation, be of the same description with 
the man, in the points of sanity, maturity, 
freedom, and protession of the faith, it fol- 
lows that if a man were to consummate with 
a wife who is an idiot, an infant, a slave, or 
‘ 


_* Arab. Mahsan; that is, marricd, under the 
(irculistances requisite to induce lapidation. 


Boox VII.—Cnapr. I.] 


an “infidel, he is not considered as marricd 
in this sense, since, on account of these cir- 
cumstances, the advantages of the matri- 
monial enjoyment are incomplete, because 
a man has a natural aversion to consummate 
with a lunatic woman; and he can have 
but little gratification with one under age, 
where desire is not reciprocal; and, in the 
same manner, he has not a strong desire to 
consummaf® with a slave, as in that case his 
children are slave-born: and so also the 
enjoyment of a wife who is an infidel affords 
the less satisfaction, because of the difference 
of religious principles. In all these cases, 
therefore, the advantage of the carnal enjoy- 
ment is defective, whence the husband of 
such woman does not, by consummation, 
become a Mahsan, or marricd man, in that 
sense which induces lapidation, And the 
rule is the same where the husband is an 
idiot, an infant, a slave, or an infidel, and 
his wife sane, adult, and a Musslima. Abvoo 
Yoosaf has said that where the wife is an 
infidel, her husband, being a Mussulman, 
by consummating his marriage with her, 
becomes as a married man; but, in reply to 
this, besides what has been above advaneed, 
it is to be remarked that the prophet: has 
declared, “A MussubMAN is not rendered a 
marricd man by connexion with a CHRISTIAN, 
nor is a FreEMAN rendercd married by con- 
nexion with a wife who is a SLAVE; nor a 
SLAVE by connexion with a wife who is 
FREE.” 

Stoning and scourging cannot be united,— 
Iv is not lawful to unite the punishments of 
stoning and scourging In the same person, 
beeause the prophet has left no precedent of 
the kind; and also, because if they were to 
be united, the scourginge would be uscless, 
since the design of correction is a warning 
fromgvice, and this warning 1s effeeted by 
Tapidation in respect only to others than the 
person so punished ; for a warning cannot be 
effected, with respect to the person punished, 
after his destruction. 

Nor (acith®respect to a woman) seouraing 
and banishment. Tre a woman guilty of 
whorcdom be of mature age, In her punish- 
ment scourging and banishment cannot be 
united. According to Shafei, these two may 
be united with respect to her by way of 
punishment, that is, banishment may also 
be included in her punishment,—because the 
prophet has declared, ‘‘ If aman, being un- 
married, commit whoredom with a woman 
who is of age, the punishinent of such is 
one hundred stripes; and he shall be excluded 
from the city for the space of one year, as by 
his banishment the door is shut against 
whoredom, because in an unscttled situa- 
tion 2 man mects with few female com- 
panions to tempt him to eoamit it.” The 
arguments of our doctors are twofold,— 
First, Gon has deelared, “ Ttig WHORE 
AND THE WHOREMONGER SHALL YE SCOURGE 
WITH AN HUNDRED Sikrres,” from which it 
is evident that the sole punishment oé such 
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would be there mentioned, and one hundred 
stripes alone would not have been declared 
sufficient; SECONDLY, her banishment is 
opening the way to the further conmission 
of her crime, because people are under less 
restraint when removed from the eye of 
their friends und relations, as those are the 
persons whose censures they are most in 
dread of ; moreover, in an unsettled situa- 
tion, and among strangers, the necessaries 
of life are with difficulty procured, whence 
she might be induced voluntarily to prosti- 
tute herself for a supply, which of all kinds 
f whoredom is the most abominable; and 
the saying of Alee, that ‘‘ Banishment is a 
means of seduction,” is fuunded on this 
second reason. As to the saying of the pro- 
phet quoted by Shafei, it is superseded, as 
well as the remainder of that saying, ‘‘ If a 
SIYEER (meaning « man who has consum- 
mated a marriage) afierwards commit adul- 
tery with a SLrykeERA, their punishment is 
one hundred stripes and lapidation.” ‘The 
way jp which this is superseded is explained 
in itS proper place. In short, banishment, 
with respect to a loose woman, In the way of 
punishment, is not lawful; but yet if the 
magistrate should find it advisable, he may 
banish her for the space of one year, or less, 
but this banishment is in the way of Tazcer, 
or diseretivnary correction, as banishment 
May in some cases operate as a warning, 
wherefore it is committed to the Kazve or 
the Imam; and what is recorded concernin 

the companions, of their having | 
people, is to be regarded in the way of 
Tazeer, 

The execution of stoning ts not suspended 
on account of sickness.—IF a sick person, 
being one whose proper punishment 1s lapi- 
dation, commit whoredom, he is to be stoned, 
because his destruction is due, and is there- 
fore not to be suspended on account of his 
illngss: but if he be one whose punishment 
is scourging, the execution of it must be 
deferred until his recovery, lest life should 
be cndangered, for the same reaso: as the 
lunb of a sick thief is not cut off until he 
bein a proper hubit of body to endure the 
amputation without risk of life. 

But it is soon account of pregnancy.—I¥ 
a pregnant woman commit whoredom, and 
her punishment be lapidation, the cxecution 
must be delayed until her delivery, for if 
she were to be stoned whilst pregnant, the 
child would be destroyed in her womb, and 
its blood is not to be taken; and if her pun- 
ishinent be scourging, the execution must be 
deferred until she shall have recovered from 
her labour, as that is a species of sickness, 
wherctore a delay must be made until her 
heglth be perfectly restored: contrary to a 
case of stoning, where the punishment need 
not be delayed until a perfect recovery, since 
the delay in this case is only with a view té 
the preservation of the childgin her womb, 
which is separated from her upon the instant 
of,its birth. It is recorded from Haneefa 


is one hundred stripes, for if it were more it’| that in stoning also the execution must be 
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delayed until the child become independent 
of her care, in case there should be no other 
person to foster it in her stead, because by 
this delay the child is preserved from de- 
struction; and it is moreover related that 
when Ghamdeea, after her delivery, came 
before the prophet, that he might execute 
punishment upon her, he said to her, ‘‘Go 
and remain until such time as your child is 
independent of you.” 

A pregnant woman, convicted upon evr- 
dence, must be tmprisoned.--AND OBSERVE, 
—If a pregnant woman be convicted of 
whoredom upon evidence she must be con- 
fined in prison until she be delivered, lest 
she ieald abscond ; contrary to a case 
where a pregnant woman is convicted upon 
her own confession; for in this case she is 
not to be confined, as her denial after confes- 
sion must be credited (for which reason pun- 
ishment is remitted in case of her denial), 
wherefore to imprison her would be useless. 


CHAPTER II. 


OF THE CARNAL CONJUNCTION WHICH OCCA- 
SIONS PUNISHMENT, AND OF THAT WHICH 
DOES NOT OCCASION IT. 


Definition of the term Zinna.—THr ear- 
nal conjunction which occasions punishment 
is Zinna, or whoredom; and this, both in its 
primitive sense, and also in its legal accepta- 
tion, signifies the carnal conjunction of a 
man with a woman who js not his property, 
either by right of marriage or of bondage, 
and in whom he has no erroneous property, 
because Zinna is the denomination of an 
unlawful conjunction of the sexes, and this 
illegality is universally understood where 
such conjunction takes 
property, either actual or erroncously gup- 
posed. What is here said is the definition 
of whoredom with respect to a man :—as to 
the whoredom of a woman, it simply signi- 
fies her admitting the man to commit the 
fact. 

Definition of erroneous carnal conjune. 
tion.—ERROR In carnal conjunction is of two 
kinds,-—the first error in respect to the act, 
which is termed Shoobha-Ishtibah, or error of 
misconception: the second, error in respect 
to the subject, which is termed Shoobha- 
Hookmec [error by effect], or Shaba- Milk 
[Lrroncous propriety|.—The first of these 
distinctions of error is not established, nor 
understood, but with respect to a man who 
mistakes an illegal carnal conjunction for 
legal, because Ishtibah signifies the man 
having carnal intercourse with a woman, 
under the supposition of the same bemg 
lawful to him, in consequence of his sup- 
wosing something other than that which is 
necessary to qonstitute legality as affurding 
an argument of such legality; it is there- 
fore ee this mistake should have 
operated in his ‘mind in order to establish 
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Ishtibah, or misconception; and hence tKis 
species of error is not understood, except in 
the case of a person who is under such mis- 
apprehension.—The second species of error 
is established, where the argument of the le- 
gality of carnal conjunction exists in itself, 
but yet practice cannot take place upon it, 
because of some obstacle; and this does 
not depend upon the apprehension or belief 
of the person who commits the uv’awful act: 
whence this species of error is regarded in 
respect to all men, that is to say, men who so 
conceive, and also those who do not.—And 
punishment drops in consequence of the 
existence of either of these two specics of 
error, on account of a well-known traditio:f. 

Parentage is established in a case of error 
with respect to the subject, but not in a case 
of error with respect to the act.—In a case 
of error of the second specics, the parentage 
of the child is established in the man who 
has had such connexion, if he claim such 
child; but in a case of error of the first 
species, the “parentage of the child is not to 
be established in the man, nutwithstanding 
his claim,—because, in a case where the 
error is of the first species, the act of genera- 
tion is positive whoredom, although punish- 
ment be not incurred, on account of a cir- 
cumstance which has reference to the man 
committing such act (namely, that of the 
illegality of the act being misconceived by 
him, according to his apprehension of it) ; 
but the act of gencration, In a case of error 
of the second specics, is not positive whore- 
dom. 

Error in respect to the act exists in eight 
several situations; namely, with— 


1.—The female 
mother. 
IJ.-~The female slave of his father. 
V1I1.—The female slave of his wifeé 
1V.—A wite repudiated by three di- 
vorces, who isin her Edit. 
V.—A wite completely divorced for a 
compensation, and,in her Edit. 
VI.—An Am-Walid, who is in her Edit 
after emancipation with respect 
to her master. 
VII.—The female slave of a master, with 
respect to his male slave. 

VIII.—A female slave, delivered as a 

pledge, with respect to the re- 
ceiver of such pledge (according 
to the Rawayet-Saheeh in treat- 
ing of punishment) ;—and it is 
to be observed, that a borrower, 
in this point, stands in the same 
predicament with the receiver 
of a pledge. 

And there is no punishment in either case. 
-~AND in all those situations the person who 
has carnal conjunction does not incur pun- 
ishment,, provided he declare—‘‘ I conceived 
that this woman was lawful to me;’’—but if 
he should acknowle@ge his consciousness 
that the woman was unlawful to him, he 
fncurs punishment. 


slave of a man’s 
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ERroek in respect to the subject exists in| manumission, and @ woman in a state of 
six situations; namely, with— ec pudeney by ae or one cae for 
e_The ¢ . ’ a compensation (who are in their Edit), stand 
ie ree ae Re an |i the same predicament with a woman re- 
implied divoree pudiated by three divorces, as their illegality 

III.—A female slave sold, with respect to | 38 universally admitted, and certain effects 
the seller, before the delivery of of marriage continue during their Edit, as 

her to the purchaser. well as in a case of a wife under three 


cas _ -. | divorces. 
pea ae prety ae A fei ce Connexion with a wife divorced by impli- 
dower to a wife)—with respect to cation does not induce punishment.—I¥ aman 
the husband, before seisin of her Bivoree Watt @ by imp! jonuion Sayan By son 
being -nade by the wife. are ue ne * or you are at son a a is- 
V.—A female slave held in partnership, | POS&), , aud she choose divorce—and he alter- 
ir ae ’ | wards have carnal knowledge of her within 
VL—A Haat eye dae a aca the term of her Edit, and should acknowledge 
. a’ 9 * ’ S \ 1 i bd 
with respeet to the receiver of such that he ee her to be ee ie him, 
nledgc, according to the Book of yet punishment is not mmeurred;_ ecause 
| nea concerning this case there is a difference 
D mnong the companions; for Omar holds that 
And in all those situations a person who/the forms above mentioned are efteetive of 
has carnal connexion does not incur punish- |only a single divorce reversible; and the 
ment, even though he should confess his | same in all expressions of divoree by implica- 
consciousness of such woman being unlawful | tion: he also holds the rule to be the same, 
to him. whereéthe husband intends three divorces, 
A contract of marriage prevents prnish- |} as he maintains that here likewise a single 
ment, although avowedly illegal. Accorvine | divorce reversible only takes place, and that 
to Hancefa, a contract of marriage is a suth-j} the mtention of three divorces is not re- 
cient ground of error, although the illegality | garded, 
of such marriage be universally allowed, and | = Nor that with the female slave of a son or 
the man entering into such eontraet be sen- | @ grandson,—PUNISHMENT is not incurred 
sible of this illegality. With our other| by aman having carnal connexion with the 
doctors, on the contrary, a contract of mar- | female slave of his son, or of his grandson, 
riage is not admitted as a Jegal ground of | although he should acknowledge his con- 
error, if the man be sensible of the iNegality. | sciousness of such female slave being unlaw- 
—The cflect of this difference of opinion ap- | ful to him, for in this case the crror is by 
pears in a case where a man marries « woman | effect, since it proceeds from an argument 
related to him within the prohibited degrees, | founded upon the words of the prophet, who 
~- ©-™ 4) 1 opeafter explained. j said to one with whom he was conversing, 
Connerton with a wife thrice divorced)“ Thou and THINE are thy FATHER’S |” 
(before the expiration of her Lidit), occasions ‘and the grandfather is subject. to the same 
punishment.—lF a man pronounce three rule with the father, as he is also a parent. 
d?vor&s upon his wife, and afterwards have The parentage also of the child begotten in 
carnal connexion with her during her Edit, such carnal conjunction js established in the 
and acknowledge his consciousness of her father aforesaid, who remains responsible to 
being unlawful to him, punishment is in- his son for the value of the female slave. 
curred, becaug: here possession by marriage, Or of a father, mother, or wife (where 
which legalizes generation, has been totally mésconceptior is pleaded).—ITv a person have 
annihilated, and henee there can be no error, carnal connexion with the female slave of his 
as the text in the Koran shows that legality father, or his mother, or his wife, and plead 
is destroycd in this case ; and all the doctors his conception that such slave was lawful to 
coincide in this opinion. But if he were to him, he does not incur punishment; neither 
declare that “ he conceived, or supposed, she is his accuser able to punishment—(but if 
was still lawful to him,” punishment is not he should acknowledge his consciousness of 
incurred, because his apprehension is to be the illegality, punishment is to be inflicted 
regarded, since the effeets of marriage still upon him,-—and the same rule obtains where 
remain, with respect to the establishment of a slave his connexion with the bondmaid of 
the parentage of children, and the matri- his master) :—becuuse between these there is 
monial restraint, and alimony (for if the a community of interests in the acquisition 
woman should bear a child, at any period of profit; and hence the man who commits 
within two years from the date of divorce, the act may in those cascs have conceived, 
the parentage of such child is established in with respect to the enjoyment, that this 
the havea , and she remains under the re- sp@cies of usufruct is also lawful to him,— 
straint to which she is subject in marriage, wherctore error by misconception is appli- 
and her alimony also remains incumbent cable to him; but nevertheless this is actua 
upon her husband); his apprehe&sion, as whoredom, for which reason punishment is 
above pleaded, is therefore of force to pre- not incurred by the accuser. @he law is the 
vent punishment, on account of error by same (according to the Zahir Rawayet), if the 
misconception. And an Am- Walid? after,| femmale slave, in either of these cases, were to 
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plead her supposing that the act was lawful, | thence his Sp pechension of this woman 


without any such plea on the part of the 
man,—because the carnal conjunction of a 
man and a woman being one act, it follows 
that a plea of supposed legality, made by 
elther party, establishes error with rcspect to 
both ; and hence the punishment of both is 
abrogated. : 

Punishment is incurred by connexion with 
the slave of a brother.—Iv a man have carnal 
connexion with the bondmaid of his brother, 
or of his uncle, he incurs punishment, 
although he should plead that he had con- 
ceived her tu be lawful to him, because 
between such relations no community of 
interest exists. And the law is the sume 
with respect to the female slaves of all other 
relations within the prohibited degrees, ex- 
cepting those who are related to the man 
within the parental degrce (such as his father 
or his son), because between him and those 
prohibited relations no community of interest 
exists. 

Jonnexion with a woman married by mis- 
take does not occasion punishment.— Le gman 
engage in a contract of marriage with a 
woman, and another woman be sent to him,* 
the female relations declaring her tu be the 
woman married to him by such contract, and 
he have carnal communication with that 
woman, he docs not incur any punishment ; 
but yet he must pay the woman her dower, 
because Alce once passed a decree to this 
effect ;—and he also subjoined, in his decree 
that the woman should observe an Midit: - 
moreover the man has procecded upon appa- 
rent proof, namely, the information of the 
woman’s female relations, with respect to 
the subject of his error, since men can have 
no personal knowledge of or acquaintance 
with their wives prior to the matrimomal 
engagement; and henee the man 1n this case 
is the sane as a person acting under a deecp- 
tion. And the accuser of this person does 
not incur the punishment of ae becarse 
possession by marriage, requisite to legalize 

encration, 18 in no respect established. 

here is an opinion recorded in Aboo Yoosaf, 
that the accuser is liable to punishment, 
because the carnal conjunction 1s to all ap- 
pearance legal, with respect to the man, 
according to the information of the woman's 
female relations, and of course his accuser 
becomes liable to punishment, as a decrec 
must be founded upon what is apparent. 

Ir a man have carnal connexion with a 
woman whom he finds in his own bed, pun- 
ishment is incurred by him, because there 
can be no error where he passes any length 
of time in the company of his wife, and 


* It is almost unnecessary to remark that, 
from the nature of the Mussulman customs, 
a@ man can never be supposed to have sven 
hés wile until after marriage,—the woman 
being utterly eycluded from the sight of all 
menexcept her relatious within the prohibited 
degrees. 


being his wife, from the circumstance of his 
finding her in bed, is not regarded, so,as to 
prevent punishment :—the reason of this 1s 
that sometimes a relation of the wife, re- 
siding in the house with her, may sleep 
upon her bed. And the law is the same 
where the man is blind, because it is always 
in his power to ask and discover who the 
woman 1s; and he may also discgver this by 
the sound of her voice. But a if he invite 
the woman to the act, and she consent, sig- 
nifying that ‘‘she is his wife,’’—and he 
copulate with her, in this case he docs not 
incur punishment, as he is deceived by the 
woman's declaration and behaviour. : 
Connexion with a woman under an unlaw- 
ful marriage does not induce punishment,— 
Iv a man marry a woman whom it is not 
lawful for him to marry, and afterwards 
have carnal connexion with her, he does not 
incur punishment, according to Huncefa ; 
but if he be at the time aware of illegality, 
he is to be q@orreeted by a Tazcer, or discre- 
tionary correction. The two disciples and 
Shafel have said that he is liable to punish- 
ment, when he marries the woman, being 
aware of the Ulegality, because, as the con- 
tract has not been executed in regard to its 
proper subject, it 1s of course void; for here 
the woman is not a proper subject of mar- 
riage, because the proper subject of mar- 
riage, or of any other deed, is a thing which 
is a@ proper subject of the effeets of such 
deed ; now one of the effects of marriage 
is the legalizing of generation; but as the 
woman is among those who are prohibited to 
the man, the contract of marriage with her 
is consequently nugatory, in the same man- 
neras a contract of marriage between man 
and man. The argument of Maneefa is that 
the contract has taken place in regard to its 
proper subject, as the woman is a pzuper 
subjeet of marriage, because the proper sub- 


ject of any deed is a thing which admits of 


the ends intended being obtained from it; 
now the end of marriage is the procreation 
of children, and to this every daughter of 
Adam is competent; the ease therefore ad- 
mits of the contract being engaged in with 
respect to all its cffeets, and of all its cffeets 
being obtained froin it; but on account of 
the prohibition in the sacred text, the legali- 
zation of generation is not obtained; and 
such being the case error is occasioned, as 
error 18 a thing which is the appearance of a 
proof, and not the substance of one; and as, 
in the present cuse, the man has perpetrated 
an offence for which the stated punishment, 
or Hidd, is not appointed, Tazecr, or discre- 
tionary correction, must be inflicted. 

Acts of lasctviousness are to be corrected 
by Luzecer.—I¥ a man commit any act of 
lasciviousness witha strange woman, such as 
Takhfecz,* he is to be corrected by Tazeer, 
since sucifacts are illegal and forbidden by 


** Penem fricens inter femora. 
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the word of Gon: but a stated punishment from the most vitiated appetite, and the 
is not appointed for them; Tazeer must utmost depravity of sentiment:—Hidd thore- 
therefore be inflicted upon that person. fore is not incurred by this person; but he 
And suv Likewise sudomy, committed with a ‘is to be punished by a discretionary cor- 
strange woman.—I¥ a man copulate with a | rection, for the reasons already specified. It 
strange woman in anu—(that is, commit the !is recorded, also, that the beast should be 
act of sodomy with her), there is no stated | slain and burnt: this, however, is only where 
unishment for him, according to Haneefa; |} the animal is not of an catable species; but 
ut he is to be corrected by Tazeer. Thejif it be of the eatable species it is to be 
Jama Saghey directs an aggravation of the | eaten (according to Aboo Haneefa), and not 
Tazeer or correction in this case, and says! burnt. Aboo Yousaf holds that it should be 
that the offender must be kept in a place of } consumed. with fire in both cases, the perpe- 
continement until he declare his repentance. | trator (where it belongs to another person) 
The two diseiples have said that as this act’ remainmeg responsible to the owner for the 
resembles whoredom, the person committing | value; but yet the burning of if is not 
it gs subject to the stated punishment for! absolutely incumbent; nor is it to be 
whoredom; and there is one opinion of burot for any other reason than as, by this 
Shatei to this effect; but another opinion of; means, all recollection of so vile a faet 
his is that the parties should be put todeath,; may be obliterated, and the perpetrator 
of whatever deseription they may be -that shiclled from the disgrace which would 
is, Whether they be marricd or not—beeause attach to hunin case of the animal remain- 
the prophet has said. ‘S Slay both the acrive ing alive. 
and the passive” (or, according to another — Piaushiment is not (nearred by committing 
tradition, “‘ Stone both the agunr and the eehoredom in a forelyn country.—~le a Mus- 
suBseer).’-- Lhe argument of vhe two dis- | sulmad@ be guilty of whoredom in a foreign 
ciples is that the act im question has the counury, or in the territory of the rebels, 
property of whoredum, as that is defined to’ and afterwards return into a Mussulman 
be ‘fan act of lust committed in that which | state, pumshment is not to be inflicted upon 
is the object of the passion, completely, and ‘him, on the plea that a man, in embracing 
under such circumstances as to be purely; the Mussulinan faith, binds himself to all 
unlawful, and where the design is the injec- | the obligations thereof, wherever he may be. 
tion of Semen.’  Haneefa, on the other} The arguments of our doctors on this ocea- 
hand, argues that his conjunction is not! sion are twofold;—firsr, the prophet hus 
actual whoredom, because the companions of said, ‘f punishment is not to be inflicted in a 
the prophet have disagreed coneerning their foreign land ;’’—Srconpuy, the design of the 
decrees upon it, for some of them have said institution of punishment is that it may 
that offenders of this kind should be burnt, opcrate as a prevention or warning ; now th» 
some, that they should be buried alive, Mussulman magistrate has no authority in 
others, that they should be cast headlong a forcign country, wherelore if punishment 
from some high plaee, such as the top of a were stituted upon a person committing 
house, and then be stoned to death—and so whoredom in a foreign country, yet the im- 
forth: moreover, the conjunction in question stitution would be useless; for the use of 
has né& the property of whoredom, as it is the institution is that punishment may be 
not the means of producing offspring, so as executed; and as the imagistrate has no 
(ake whoredoim) to occasion any default mm auth@rity in a foreign country, the execution 
birth or confusion in genealogy ;—besides, 1s impossible; whence it appears that the 
this species ofgcarnal intercourse is of less comnausston of whorcdomw ina forcign Country 
frequent occurrence than whoredom, because docs not ovcusion punishment there: and 
the desire for it exists only on the part of if this person should afterwards come froin 
the active and not of the pussive, whereas in; the forcign territory into a Mussulinan 
whoredom the desire exists equally on both | state, punishment cannot be execut:d upon 
sides. «As to the tradition cited by Shafei, him, because as his whoredom did not 
it probably relates to a case where an ex-}occasion punishment at the time of its 
traordinary and exemplary punishment is | being committed, it will not afterwards 
requisite; or where the perpetrator incul- | occasion it. 
cates and insists upon the lawfulness of the Punishment may be inflicted by the chief 
act. agistrate within his camp,-—THE person to 
And bestiality,—l¥ a man commit besti- whom the authority of inflicting punishment 
ality he does not incur Hidd, or stated pun- officially appertains (such as the Khalif, for 
ishment, as this act has not the properties | the time being, or the Rees of Keypt), 
of whoredom, for whoredom is a heinous; when he carrics forth his troops upon an 
offence, as being a complete act ot lust, to expedition, is at liberty to inflict punish- 
which men feel a natural propensity: but’ me& upon any person who may be guilty 
this definition does not apply to copulation of whoredom within his camp, sinee the 
with beasts, which is abhorred by an unde- perpetrator of the offence is under his 
praved mind (whence it is not hel®incum- immediate authority; but chiefs or com- 
bent to cover or coneeal the genitals of manders of an inferior degrce® are nut at 
brutes); and men can have no reason for | liberty to inflict punishment upon persons 
desiring carnal connexion with brutesf but” ““‘ty of whoredom within ¢heir camp, be- 
e 
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cause they are not invested with authority 
to inflict punishment.” 

Case of whoredom committed between in- 
fidel subjects and aliens.—\l¥ an alien come 
into a Mussulman state under a protection, 
and there commit whorcdom with a Zimmeea, 
or female intidel subject; or if a Zimmee, or 
male infidel subject, so commit whoredom 
with a female alien, punishment is to be 
inflicted upon the infidel a hie (according 
to Haneeta), but not upon the alien. This 
also is the opinion of Mohammed with respect 
to an infidel subject, where he is guilty of 
whoredom with a female alien; but if an 
alien be guilty of whoredom with a female 
infide] subject, in this caso he holds that 
there is no punishment for cither party. 
There is also an opinion recorded from Aboo 
Yoosaf to this effect; but he afterwards 
delivered another opinion, that punishment 
is incurred by all the parties concerned, both 
by the alien and the female infidel subject, 
and also by the male intidel subject, and the 
female alien, for he argues that an alien 
under protection, during the time tltat he 
continucs in a Mussulman territory, subjects 
himself to all the ordinanees of the temporal 
law, in the same manner as an infidel subject 
does for life, whence it is that punishment 
for slander may be inflicted on an alicn 
under protection, and that he may also be 
put to death in. retaliation: ecoutrary to 


punishment for drinking wine, as in his 
belief the use of wine is allowable. The 


argument of ILaneefa and Mohammed is 
that a proteeted alien does not come into a 
Mussuliman state as a resident, but is only 
brought there occasionally, from some par- 
ticular motive, such as commerce, and the 
like, and thercfore is not to be considered 
as one of the inhabitants of a Mussulman 
country (whence it is that he is at hberty to 
return into the foreign country, and also that 
if a Mussulman or an infidel subject were 
to murder a proteeted alien, no retalifion 
would be exacted of them) ; now a proteeted 
alicn subjects himself to such of the ordi- 
nances of the law only as he himsclf derives 
an advantage from; and those are all such 
as respeet the rights of individuals; for 
where he is desirous of obtaining justice for 
himself from others, he also subjects himself 
to justice being exacted on him in behalf of 
others ; and retaliationt and punishment for 


* Meaning Hidd, which being a right of 
the law, is a thing of too much importanee 
to be committed to inferior persons: but 
every person who acts as a commander or 
magistrate is entitled to inflict Tazeer, or 
discretionary correction. 

+ This is an apparent contradiction, as it is 
said above that there is no retaliation for The 
murder of an alien: it is to be considered, 
however, that although a Mussulman, or an 
‘Intidel subject, be not liable to retaliation 
for the murdér of an alien, yet the alien 


would be so for the murder of a Mussulman, 
or an infidel subgect. ‘ 
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slander are among the rights of individitals, 
but punishment for whoredom isa right of 
the law. The argument of Mohammed is 
that in whoredom the man is the principal, 
and the woman only the accessary, according 
to what was before stated; now the preven- 
tion of punishment in respect to the principal 
occasions the prevention of it in respect to 
the accessary, but the prevention of punish- 
ment with respect to the accessa:'y does not 
occasion the prevention of it with respect to 
the principal; as in a case, therefore, where 
a protected alien commits whoredom with a 
female intidel subject, there is no punish- 
ment for the alien, so neither is there any 
for the infidel subject ; but where an infidel 
subject commits whoredom with a female 
protected alien, punishment is to be inflicted 
on the subject, but not upon the alien; and 
the remission of punishment in respect to the 
alien docs not occasion its remission with 
respeet to the infidel subject, because the 
woman is only an accessary. Correspondent 
to this is the case of a man committing 
whoredom with a girl who is an infant, or 
with a woman who is insane, where punish- 
ment is inflicted upon the man, but not upon 
the infant or the lunatic; whereas, if a 
woman admit a boy or an idiot to commit 
whoredom with her, neither of the parties 
is Hable to punishment. The argument of 
Hanceefa is that the act of the protected alien 
is whoredom, because he is equally with 
Mussulmans ealled to the observance of cer- 
tain commands and prohibitions, on account 
of the torments and chastisements of a 
future state (according to the Moozhab- 
Saheeh), although he be not called to the 
religious observances of the Law; but the 
woman's admitting him to cominit the fact 
is the occasion of punishment to her :.con- 
trary to the case of the boy or the idiot, for 
they are not called, nor under any constraint. 
A difference similar to this obtains in the 
case of a mun, who being possessed, or under 
the influence of magic, commits adultery 
with a woman not under sth influence ; 
that is to say, according to Hancefa, punish- 
ment is Intheted ; but aceording to Moham- 
med itis not inflicted on cither of the parties. 

Whoredom committed by an infant or an 
ediot does not induce punishment.— Le a boy 
or an idiot commit a ae ee with a woman 
who, is of mature age and sound judgment, 
she consenting thercto, in this case there is 
no punishment, neither to the boy, to the 
idiot, nor to the woman. Zitfer and Shafei 
maintain that in this case the woman incurs 
punishment; and there is also one tradition 
of Aboo Yoosaf to the same effect. But 
if a man who is of mature age and sound 
judgment commit whoredom with a girl who 
is an idiot or an infant, capable of copula- 
tion, in such case punishment is incurred by 
the man alone, according to all the doctors. 
The argifment of Zitter is that a plea on the 
part of the woman does not occasion the 
remission of punishment with respect to the 
‘man; and in the same manner, a plea on 
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the part of the man does not occasion 
punishment to be remitted with respect to 
the weman ; because each party is respon- 
sible only for their own act. The argument 
of our doctors is that the act of whoredom 
proceeds from the man, the woman bein 
no more than mercly the subject of it, an 
hence it is that the man is denominated by 
the active term in copulation or whoredom 
and the woffmn by the passive. * 

OxyecTion.—Ihe woman is also termed 
Zancea,t as appears in the Koran. 

Reriy.— The woman is termed Zaneea by 
a metonymical figure, which sometimes uses 
the active participle for the passive: or it 
may on this occasion be émployed because 
the woman is the primary cause of the act 
of whoredom, by her admitting the man to 
the commission of it. Punishment, with 
respect to a woman, therefore, depends upon 
the circumstance of her admitting a man to 
commit the act of whoredom with her; but 
the act of a boy is not whoredom, as whore- 
dom is an act proceeding from a ferson who 
has been called upon to refrain from it, and 
the perpetrator of which is an offender, by 
his commission of it; and as the act of a Soy 
is not of this nature, it follows that punish- 
ment is not incurred by his act. 

Whoredom committed upon compulsion 
does not subject to punishment.—I¥ a sove- 
reign prince should compcl a man to commit 
whoredom, there is no punishment incurred 
by that man. Aboo Hancefa had held a 
prior opinion, that the man is liable to 
punishment (and such is the doctrine of 
Aifter)—because @ man cannot commit the 
> act of whoredom unless the virile member 
be properly distended, which distension is a 
token of desire on his part: compulsion, 
therefore, cannot be proved with respeet to 
him. ‘Lhe reason for the more recent opinion 
is*thav the means of compulsion (namely, 
the power of the sovereign), cxists both 
actually and apparently; and the distension 
of the virile member 1s no certain proof of 
desire, since 16 sumetimes occurs indepen- 
dent of any operation of the mind, as in 
sleep, for instance ; this circumstance, there- 
fore, is of no weight in competition with a 
fact which admits of actual proof, namely, 
the compulsion. ut if any other person 
than the sovereign should compel a man to 
commit whoredom, the man thereby incurs 

unishment according to Hanecta. The two 
isciples have said that no punishment is 
incurred in this case, because the compul- 
sion, which is the obstruction to the punish- 


* [In the original] ‘‘ The man is denomi- 
nated the Watee, or Zanee, and the woman 
the Mowtooa, or Moozneea.” The two first 
are the active participles meaning the copu- 
lator, and the whoremonger ; the two second 
are these terms expressed in the feminine 
participle passive. It is not easy to convey 
the full force and meaning of such passages 
in any translation. 

+ The fem. act. part. from Zinna. 
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ment in the former cases may also proceed 
from others than the sovereign: but Haneefa 


argues that this species of compulsion cannot 
be supposed to proceed from any except the 
sovereign ; because no other pon is pos- 
sessed of the means of such compulsion, 
since the sovereign is enabled to repel it in 
all inferior persons, as the sovereign autho- 
rity is instituted by the law for the purpose 
of repelling tyranny; and also, because all 
others stand in awe of the sovereign, and 
hence no such compulsion can proceed from 
them. It is to be remarked that the learned 
in the law impute this difference of opinion 
between Haneefia and the two disciples to the 
difference of the times in which they lived ; 
for in the time of Hlaneefa others than the 
sovercilgn were not possessed of any power 
which it was not in ie sovereign’s power to 
repel; but in the time of the two disciples 
every petty ruler possessed a power indepen- 
dent of the sovereign, and henee the com- 
pulsion of others than the sovereign afforded 
(in those times) a ground of doubt sutlicient 
to prevnt punishment. 

Case of one of the parties confessing whore- 
dom, and the other pleading marriage.— 
Iv a man make a confession four times, 
at four diffcrent appearances [before the 
Kazee], “that he has committed whoredom 
with such a woman,” and the woman should 
thereupon declare, ‘“‘that he had married 
her,’—or, if a woman should thus make 
confession that ‘‘ such a man had committed 
whoredom with her,” and the man should 
plead that ‘She had been already married 
to her,’’--in this case no punishment falls 
upon cither party, because the plea of mar- 
riage is possibly true, and therefore oecasions 
a demur; but the man owes the woman a 
dower, since the enjoyment of the woman's 
person cannot be admitted gratuitously, as 
a& Woman's person Is an object of respect. 

Case of whoredom with the female slave 
of another, who dees in eonsequence.—IP a 
man commit whoredom with the female slave 
of another, to such a degree as that the said 
female slave dies, the man ineurs two penal- 
ties, —one, the punishment of whoredom, 
and the other, the payment of the value of 
such slave to her owncr,— because he hus 
here committed two offences, whoredom and 
murder, and hence the law is to be carried 
into execution with respect to both. It is 
recorded from Aboo Yoosaf that punishment 
is not incurred by the man, because the 
obligation of responsibility, which les*upon 
him, 1s a cause of his property in the slave; 
and the occurrence of a cause of property, 
before punishment has taken place, prevents 
the infliction of it (as where a thief, for 
instance, purchases the property stolen of 
the proprietor before his hand is struck off), 
and is the same as if a man were first to 
commit whoredom with a female slave, and 
then to purchase her of her master, in which 
case he incurs punishment, ‘according to 
Haneefa, but not according to Aboo Yoosaf, 

‘and so in this case likewise? Haneefa and 
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Mohammed say that the responsibility, in 
this case, is a responsibility for murder (in 
the manner of the Deeyat, or fine of blovd), 
which does not occasion a right of property 
[over the slain]. 

Or who goes blind.--[y a man commit 
whoredom with the female slave of another, 
to such a degree that she loses her sight, be 
owes the price of the said slave to her owner 
and punishment drops, because the slave, by 
the man being thus responsible for her value, 
becomes his property, and she is still actually 
existing, whercture the circumstance of his 
thus obtaining a property in her oceasions a 
demur sufficient to prevent the punishment. 

The sovereign is not punishable, but is re- 
sponsible for property, and liable to retaliation. 

Ir a supreme ruler (such as the Khalif, for 
the time being) commit any offence punish- 
able by law, such as whoredom, thelt, or 
drunkcuness, he is not subject to any pun- 
ishinent (but yet if he commit murder he 1s 
subjeet to the law of retaliation, and he 1s 
also accountable in matters of property),— 
because punishment is a right of Geb, the 
iniliction of which 1s committed to the 
Khalif [or other supreme magistrate], and to 
none clse; and he cannot inflict punishment 
upon himself, as in this there 1s no advan- 
tige, beeause the good proposed in punish- 
1ent is that it may operate as a warning 
tu deter mankind from sin, and this 1s not 
obtained by a person’s inflicting punishment 
upon himself: contrary to the mehts of the 
individual, such as the luws of retaliation, 
and of property, the penaltics of which may 
be exacted of the Khalit, as the claimant of 
right may obtain satisfaction either by the 
Khalif empowering him to exact his right 
from himself, or by the clatiant appealing 
for assistance to the collective body of the 
Mussulmans. And punishment for slander, 
(although it bein some shape a right of the 
individual), is subject to the same role with 
other punishinents which are a right of on, 
as the learned have deelarcd that in the 
punishment for slander the right of Gop 1s 
chiefly considered. 


CHAPTER II. 


OF BEVIDENCHK IN WHORKDOM, 
TRACTION 


AND OF 
THEREFROM. 
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’ 

Delay in’ giving evidence destroys the 
vilility of tt, except in cases of slander.—ir 
Witnesses bear evidence at a distant period * 
fatter the pe: petration of the alleged offenec ], 
where there had existed no obstruction (suel 


* Arab. Mootkadim: this is the participle 
from Takadim ; by which is understvod such 
a distance of tine as suffices to prevent pun- 
ishment. It operates in a way somewhat 
similar to our stwtutary limitations. 
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as their distance from the magistrate, ¢nd so 
forth), their testimony is not to be eredited, 
except in a case of slander. It is reeurded 
in the Jama Sagheer,—‘‘ If witnesses bear 
evidence against any person, with respect 
to theft, or wine-drinking, or whoredom, 
after a certain period of time shall have 
elapsed, such testimony is not to be reccived; 
but yet the person so accused of theft is re- 
sponsible for the value of the #Yoods alleged 
to have been stolen.” The principle upon 
which this case proceeds is, that all evidence, 
with respect to such punishments as are 
purely a right of Gop, 1s vitiated and ren- 
dered void by such a delay in the production 
of it amounts to Yakadim: but with Sh«fei 
it is not rendered void, for he considers those 
punishments as a right of the individual, 
and supposes evidence under the circum- 
stance to be the same as confession inducing 
punishment; that is to say, as distanee of 
time {‘Takadim] does not attect the validity 
of confession, inducing a distant punish- 
ment, so le’ the same manner distance of time 
docs not forbid the reception of evidence 
respecting the rights of the individual, be- 
Clipse lt ls apparent that the evidences speak 
truly: and the same reason holds in such 
punishments as are purely a right of Gon.— 
Lhe argument of our doctors 1s that a wit- 
ness Ina penal cause has two things at his 
option, both equally laudable; the tirst, 
evidence tu an offence committed against the 
laws; -the second, the veiling and conceal- 
went of infirmity :—now if it be admitted 
that the delay in giving in the evidence 
arose trom the charitable motive last men- 
tioned, it follows that any subsequent evi- 
denee could only arise from motives. of 
malice, or of private intcrest, exciting the 
witness thereto, in which case the witness 
incurs a suspicion destructive of the yalidity 
of lis evidence: if, on the other hafid, the 
delay should not have arisen from a wish to 
cover infirmity, the person giving evidence 
after such delay must be held unworthy of 
attention, as having for s@ long a time 
neglected that which was incumbent upon 
hin, namely, the giving of evidence ;—from 
all which it follows that, after such a lapse of 
time as amounts to ‘Takadim, the witnesses 
are elaarly hable to suspicion, cither from 
their falsity, or their unworthiness ; and this 
suspicion impugns the eredibility of their 
testimony. ‘his case Is contrary to a case 
of confession, as men do not bear malice 
against themselves; and punishment for 
whorcdom, or wine-drinking, or theft, are 
purely a right of Gop, whence the retrac- 
tation of a person who makes a confession 
inducing such punishments 1s approved ; 
and for this reason, distance of time in those 
instances forbids the reception of evidence: 
but punishment for slander is a right of the 
individual, as by it the scandal is removed 
from tht person accused by the slandercr ; 
(whence the retractation of a person ac- 
knowledging his having slandered another 
is not admitted);—and distance of time, 
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in a*case which regards the rights of the 
individual, docs not impugn the credibility 
of the evidence, as the witnesses here do 
not fall under any suspicion of sinister 
motives from delay in their testimony, since 
the claim of the plaintiff is conditional to 
the admission of evidence conccrning the 
rights of the individual, and therefore their 
delay in giving evidence is to be attributed 
to the plainfaf not having called for it. All 
this is contrary to a case of punishment for 
theft, in which the evidence of witnesses 1s 
invalidated by delay, because the witnesses, 
by their delay in bearing testimony, become 
subject to suspicion of sinister motives, as 
here the claim is not a condition of punish- 
ment, since the punishment is purely a right 
of Gon, the claim being a condition only in 
matters of property: and also, because theft 
is chiefly committed during the night, at a 
time when the owner of the property 1s 
asleep and unwatchful, wherefore it is in- 
cumbent upon the witnesses to apprise the 
proprictor of the theft, and to beamtestimony 
to it; but as, in a case of distanee of time, 
or Takadin, they have not so borne evidence, 
they become criminal and unworthy of eredit 
from their neglect. 

Delay also prevents punishment, after the 
Kazee’s deerce of at.—TAKaviM, or distance 
of time, as it prohibits the admission of evi- 
dence in the first instanec, so it prohibits 
(according to our doctors) the infliction. of 
punishment after the deeree of the Kazee: 
if, therefore, the convicted person were to 
abscond, after having reccived a part of his 
punishment, and, after the lapse of a period 
sufficient to constitute Takadim, be taken 
and brought back, the remainder of the cor- 
rection cannot then be inflicted upon him, 
because the infliction of the whole puntsh- 
ment is included in the Kazec’s deeree 5 and 
a part Sf it stands in the same predicament 
with the whole; and as the Nazec, because of 
distance of time, could not deeree punish- 
ment, so neither can he, in the same cireum- 
stance, deerce tae infliction of the remaindcr 
of the punishment. 

Limitation of the delay in question.-- 
THERE are varlous opinions among the 
learned respecting the limitation of the 
Takadim, or distance of time, now under 
consideration. In the Jama Saghcer the limi- 
tation of it appears to be six months; and 
the same is mentioned by Tahavee. Hanecta 
does not prescribe any limitation, but Icaves 
it to the discretion of the magistrate, to be 
determined according to the customs of cach 
respective age or country. It 1s recorded 
from Mohammed that he fixed the hmitation 
of it to one month, as any less space of time 
falls within the description of Ajil*™ (and 


* By Ajil is meant a space of time so short 
as not to admit of its taking the descTiption 
of delay. Thus the payment of a debt is 
termed Moajil [prompt] where it takes place 
at any time within a month after itis due. | 
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there is a record from Hanecfa and Aboo 
Yoosaf to the same effect); and this last is 
the most approved doctrine, whcre the wit- 
nesses are 10t at the distance of a month's 
journey from the Kazee; but where there is 
a distance of a month’s journey between 
them, their testimony must be credited, be- 
cause there appears on this occasion an ob- 
struction to their giving evidence, namely, 
their distance from the Kazee; and hence 
they are not in such a case liable to suspi- 
cion. The limitation of Takadim, in respect 
to the punishment of wine-drinking, is also 
the same, according to Mohammed. Accord- 
ing to the two Elders the limitation of it is 
contined to the going off of the smell of the 
liquor, as shall be hereafter demonstrated. 

The evidence of the witnesses is valid 
against one af the parties, although the 
others be absent.~ 1 witnesses bear evidence 
uvainst a person “that he has committed 
whoredom with a certain woman,” and the 
woman be absent, yet punishment must be 
inflicted on the man: but if witnesses bear 
eviden@e against a man that he has com- 
mitted theft, and the owner of the property 
stolen be absent, the hand of the accused 
cannot be cut off The differcnee between 
these two cases is that in theft the previous 
elaim of the plaintiff is a necessary con- 
dition to the admission of evidenec, but not 
in whoredom; and the owner of the pro- 
perty stolen being absent, no claim can bo 
stituted. 

.—It would appear that, in the 
ase f whoredom also, punishment ought 
not to be inflicted on the man, because it. is 
possible that if the woman were present she 
mght advance sume plea productive of a 
demur. 

y.—This is a conclusion founded on 
mere conjecture, and therefore of no weight. 

Unless the other be unk nown.—1 ¢ witnesses 
eive evidence against a man ‘that he has 
committed whoredom with a woman whom 
they do not know,” punishment is not to be 
Inflieted upon the man, because it is possible 
that the woman may be his wife, or his slave, 
and this, with respect to a Mussulman, is 
most probable. But if a man make von- 
fession that ‘the has committed whoredom 
with a woman unknown,” punishment must 
he inflicted on him, since, if the woman with 
whom he committed the fact had been either 
his wife or his slave, she could not have been 
unknown to hain. 

Case of a contradiction in the evidence.— 
Ir two witnesses give evidence against a 
man, that. ‘She has committed whoredom 
with such a woman, and forced here there- 
to,’ and two other witnesses give evidence 
to the samme fact, but, with this variation, 
that “‘ the woman was consenting.”’—~In this 
case (according to Hanecta and Ziffer), 
punishment drops with respeet to both the 
parties ; and such also is the, opinion of 
Shafei.—The two disciples say that punish- 
ment is in this case tu be inflicted on the 
man alone; because the varying witnesses 
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do yet agree in this that the man has com- 
mitted whoredom, which is the occasion of 
inishment to him; for the only difference 
etween the witnesses is that one party of 
them testifies to an additional offence (name- 
ly, his having forced the woman), which 
oes not oceasion the remission of punish- 
ment with respect to him: contrary to the 
case of a woman, with respect to whom 
punishment drops, because her consent is 
the condition on which her being lable to 
punishment depends, and this consent 1s not 
proved, because of the contradiction among 
the witnesses. The arguments of Hanecfa 
on this point are twofold ;—First, the evi- 
dence is contradictory with respcet to the 
man, because whoredom is one act, com- 
mitted by two persons, the man and the 
woman,—and as the evidence is contra- 
dictory with respect to the woman, it must 
be held so with regard to the man like- 
wise ;—-SECONDLY, the two witnesses who 
bore testimony to the consent of the woman 
are slandcrers, and consequently their testi- 
mony is unworthy of any credit. | 
OpsecTION.—I'rom this it would appear 
that punishment for slander is incurred by 
them, whereas it 1s not so. 
Rep._y.—Punishment for slander cannot be 
nflicted on them, on account of the evidence 
of the other two witnesses, who have deposed 
to foree having been used by the man; for 
the woman can no longer be considered as 
married, in the sense which induces punish- 
ment for slander, since the description of 
marricd (in this sense) is not applicable to a 
woman after she has been enjoyed unlaw- 
fully, although she be forced. 
Contradiction among the witnesses, m re- 
gard to the place, prevents punishment.— IF 
two witnesses bear evidence against a man, 
that “he has committed whoredom with such 
a woman in Koofa,” and two others, ‘‘that 
he had committed such whoredom with that 
woman in Basra,” in this ease punishment 
drops with respect to both the man and the 
wonan, because the circumstance alleged is 
the act of whoredom, and that is contradicted 
by the contradiction with respect to the place. 
The evidence to the fact is here in both in- 
stances defective, but yet the witnesses are 
not liable to punishment for slander, because 
of a demur, as the fact of whoredom, to 
which they bear testimony, is one single 
whoredom with respect to the perpctration 
of it, since the whoremonger is the samc per- 
son, and the whore is also the same person, 
in the evidence of the contradictory wit- 
nesses on both sides, and there is no dif- 
ference except with respect to the place in 
which the fact was committed. But if wit- 
nesses contradict each other, by two persons 
bearing evidence that such a man has com- 
mitted whoredom with such a woman in 
such a spot of such a house, and by two 
other persoys giving evidence that the man 
had committed the whoredom with that 
woman in another spot of the house, in 
this case punishment is to be inflicted’ upon 
q 
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that man. This is upon a favourable con- 
struction.* Analogy would suggest that 
punishment is not incurred, since there is 
also in this case a positive contradiction 
with respect to the place in which the fact 
was committed. But the reason for a more 
favourable construction is that a coincidence 
between the testimonies may be conceived, 
by supposing the act to have been begun 
in one corner of the house, aeal completed 
in another corner, in consequence of the 
motions of the parties; and it is also 
possible that the act may have been com- 
mitted in the middle of the house, and a 
person seeing it from the front may conceive 
it to be performed in the fore part of ,the 
house, and another viewing it from the back 
part may conceive it to be performed in the 
ack part of the house; and each bears 
evidence according to his own conception. 

Evidence, agreeing tn point of time, but 
contradictory im point of place, does not 
aceasion punishment.—I¥ four witnesses bear 
evidence ‘against a man ‘that he has been 
guilty of whoredom with such a woman at 
sunrise in Hind” (a place near Koofa, 
which is also called the place of Abdal- 
Rihman), and four other witnesses give evi- 
dence against the man that ‘‘ he has been 
guilty of whoredom with such a woman at 
sunrise in Nookhla” (which is also a place 
near IXoofa), in this case neither the man 
nor the womun are liable to punishment for 
whoredom, nor are their accusers liable to 
punishment for slander. The accused are 
not liable to punishment for whoredom, 
because the testimony of the contradicting 
witnesses must, on one part, be false, although 
it. be impossible to ascertain on which side of 
the evidenee the falsehood les; and the 
accusers are not lable to punishment for 
slander, because it is possible that the evi- 
dence on one side may be true; and as this 
possibility apples equally to both parties, 
punishment for slander cannot be inflicted 
upon cither. 

Evidence against a woman who is after- 
wards proved to be a rirgin is void.—IF¥ four 
witnesses bear testimony against a woman, 
that ‘“‘she has committed whoredom with 
such a man,” and it should appear, upon 
examination made by females emploved for 
that purpose, that the woman is still a vir- 
gin, in such case neither of the persons thus 
accused are liable to punishment for whore- 
dom ; nor are the accusers liable to punish- 
ment for slander, because the evidence of 
the females employed to examine the woman 
accused isa proof which suffices to prevent 
the infliction of punishment for whoredom 
upon the parties accused; but it is not a 
proof sufficient to subject the accusers to 











* That is to say, with respect to the wit- 
nesses ; for if the evidence be not sufficient to 
subject the parties to punishment, the wit- 
nesses are liable to punishment for slander. 
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punshment for slander;* punishment for 
whoredom, therefore, is not inflicted on the 
accused; nor are the accusers liable to 
punishment for slander. 

Incompetent witnesses, by bearing testi- 
mony to whoredom, incur punishment for 
slander.—IF four witnesses give evidence 
against a man that ‘‘he has committed 
whoredom with such a woman,” and it 
should hafen that these witnesses are 
blind, or have ever been punished for slan- 
der; or that one of them is a slave, or has 
been punished for slander; in this case the 
witnesses are all liable to punishment for. 
slander; but the accused does not incur | 
punishment for whoredum; because, as a 
matter of property cannot. be determined by 
the evidence of such witnesses, 1t 1s Impos- 
sible that punishment should be established 
by it; and the witnesses, where they are 
all blind, or have all before suffered punish- 
ment for slander, are incapable of bearing 
evidence; and where one of them is a slave, 
he is totally incapable of bearing®@evidence ; 
and so also of one of them who has before 
suffered punishment for slander. By their 
evidence, thercfore, even a doubtful whore- 
dom is not established; and hene» their 
testimony becomes converted into. slander ; 
wherefore they arc slanderers, and punish- 
ment for slander is consequently incurred 
upon them. a 

The evidence of reprobate persons ts neither 
attended with punishment for whoredom to 
the accused, nor with punishment for slander 
to the accusers.—I|¥ four witnesses bear evi- 
dence to whoredom at a time when they are 
reprobate,t or if this charaeter should bi 
affixed upon them by competent proof after 
they have given evidence, they are not liable 
to punishment for slander; because, although 
the evjdence of a reprobate person be defee- 
tive, fom his veracity being lable to sus- 
picion on account of the badness of his 
character, yet he is a competent witness, 
insomuch that if a Kazee issue a decree 
upon the evidence of a reprobate person, 
his decree is valid, according to our doctors. 
The evidence of reprobate persons, there- 
force, goes to establish a doubtful whorcdom, 
and they arc consequently not exposed to 
punishment for slander; and since, more- 
over, from the defect in their testimony, on 
account of their being reprobate, a doubt 
appears that whoredom has not been com- 
mitted, tHe accused are thercfore not liable 
to punishment for whoredcm. Shafei dis- 


* Because it is, notwithstanding, possible 
that the act may have been performed upon 
the woman, although not to such a degree as 
to destroy the appearances of virginity. 

+ Arab. Fasik. It is elsewhere rendered 
unjust; but the term here adopted approaches, 
perhaps, nearer to the real meaning. ® Fasik 
signities a person who negleets decorum in 
his dress and behaviour, and whose evidence, 
therefore, 1s not held to be admissible. 
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sents from our opinion concerning this 
case, as he holds a reprobate person to be 
incapable of being an evidence, and, con- 
sequently, that he stands in the same pre- 
dicament as a slave. 

Witnesses defective in point of number 
incur punishment for slander.—Ir fewer 
than four persons bear evidence to whore- 
dom, punishment for slander is applicable 
to them. ‘This effect is induced because, 
although their testimony be good, yet tes- 
timony to whoredom is so accounted only 
where it amounts to evidence; and the tes- 
timony of fewer than four persons, In a case 
of whoredom, is not evidence so as to be 
accounted good ; wheretore it is slander. 

And so also, of the complete number of 
witnesses, where one of them afterwards 
proves incompetent ; but no fine is due in 
this case, except the accused suffer lamda- 
tion, when a deyit is due from the publie 
freasury.—Ir tour persons bear cvidence 
against a man, that “he has been guilty 
of whoredom,” and the Kazee should inflict 
punisifment for whoredom wpon the parties 
accordingly, and it should afterwards appear 
that one of the witnesses is a slave, or has 
at any time been punished for slander, 
punishment is imeurred by all the wit- 
nesses, as the witnesses are on this occasion 
only three in number. Observe, however, 
that in this case no Arish, or fine of damage, 
is due on account of such flagellation, cither 
from the witnesses or from the public trea- 
sury; but if, in consequence of the evidence, 
the person accused should have been stoned 
to death by a sentence of lapidation, the 
Deyit, or fine of blood, is due from the 
public treasury. This is the doctrine of 
Hancefa. The two disciples say that the 
fine of damage 1s also due from the public 
treasury in the former case. The compiler 
of the Hedaya remarks that this difference 
of opinion obtains where the accused hap- 
pens to be cut by the stripes he has received. 
The two disciples also hold that if the aceused 
should chance to die in consequence of the 
correction by scourging, the fine of blood is 
due from the public treasury—in opposition 
to Haneefa; and lhkewise, that if the wit- 
nesses should retract from their evidence 
after the accused has been cut by scourging, 
or died in consequence thercof, they [the 
witnesses] become responsible for the fine of 
damage in the first instance, or the fine of 
blood in the second. The argument of the 
two disciples is that, in consequence of the 
testimony of the witnesses, stripes are to be 
inflicted generally,* whether they be of a 
cutting nature or otherwise, since to avoid 
cutting is not always in the executioner’s 
pong the scourging, therefore, which is 

ue in consequence of the testimony of the 
witnesses, comprehends both cutting stripes 
and also stripes which do not cut, and con- 


* That is, not restricted to 


: not yr any particular 
desctiptiof of stripes. : 
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sequently the cutting is to be referred to the 
testimony of the evidences, whence they are 
responsible for the same, where they retract 
from their testimony. But where the wit- 
nesses do not retract (that is, where their 
evidence is set at nought, not by retracta- 
tion, but by one of them being afterwards 
discovered to be incompetent), the tine of 
blood is due from the public treasury, be- 
cause the act of the cxccutioner is to be 
refoerred to the Kazee, and the Kazce acts on 
behalf of the community of Mussulmans, 
wherefore the atonement for the act falls 
upon that which is the property of all the 
Mussulmans, namely, the public treasury, 
in the same manncr as in a case of wounds 
or retaliation. The argument of Hanecta 
is, that as uothing is due in consequence of 
the testimony of the witnesses, further than 
punishment (by which is understood such 
a scourging as excites pain, but such as 
evidently cannot prove destructive, except 
through the fault of the flagcllator, pro- 
ceeding from his carclessness or Incapacity), 
the cutting, therefore, is to be referred to 
him alone, and not to the testimony of the 
witnesses; but yet (according to the hawayct- 
Saheeh) the scourger is pot made responsible, 
fest men should be deterred from the inthie- 
tion of punishment, by an apprehension of 
being made unswerable for the conscquences 
of it. 

The testimony of secondary witnesses n= 
validates that of primary witnesses.— lv four 
Witnesses bear testimony to an evidence 
given by four other witnesses, against a 
man, of his having committed whorcedom, 
punishment is not to be inihieted upon the 
person so accused, because evidence in 
support of evidence introduces an Increase 
of 4 
a fact, the channels of communication are 
multiplicd, the doubt of its truth inereases 
in proportion; and there is in this case no 
necessity for considering the secondary 
witnesses in the light of original witnesses, 
And if the four original witnesses should 
afterwards come and bear testimony of 
themselves to the whoredom, in the place 
where the secondary witnesses had before 
given their evidence, here also no punishment 
is to be inflicted on the aceused, because 
their testimony has already been rejected in 
one shape, 1n consequence of the rejection of 
the testimony of the secondary witnesses, 
respecting the same fact, as the secondary 
witnesses are the substitutes of the primary 
witnesscs, from the circumstance of those 
having directed them, and thrown the 
matter upon them. But here punishment 
for slander is not to be inflicted on cither 
the original or the secondary witnesses, 
because both are complete in point of 
number, although punishment for verte 
be not inflicted, on account of a doubt, 
which is sych as suffices in bar of punish- 
ment for whorcdom, but is not sufficient to 
subject the witnesscs to punispment, for 
slander. 
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One of four witnesses retracting, ‘after 
lapidation upon the accused, incurs punish- 
ment for slunder, and is responsible for one- 
Sourth of the fine of i eae. four witnesscs 
give evidence against a man, that he has 
committed whorcedom, and he suffer lapida- 
tion, and one of the witnesses afterwards 
retract, punishment for slander is to be in- 
flicted upon him alone, and he ig,also respon- 
sible for onc-fourth of the ffe of blovd. 
‘The reason for one-fourth only of the fine of 
bloud being’ due from him is that threc- 
fourths of the veracity of the evidence 
remain, in consequence of the evidence of 
the three remaining witnesses still con- 
tinuing; by the cvidence, therefore, of ‘che 
Witness who retracts, only onc-fourth of the 
veracity 1s affected.—(Shafei says that the 
death of the retracting witness 1s Incurred, 
and not a fine upon his property, according 
to his tenets conecrning witnesses In retalia- 
tion, as shall be hereafter shown in treating 
of Deyit.)— That punishment for slander is 
incuried by the witness is the opinicn of our 
three doctors. Zifler says that punishment 
for slander is not due, because, if the slan- 
dercr be considered as the slandcrer of a 
living person, his slander is rendered void 
iby the death of that person; or, if he be 
considered as the slanderer of a defunct, the 
said defunet has suffered lapidation under 
a sentence of the Kazee, whence originates 
a demur respecting the propricty of punish- 
ment for slander. The argument of our 
doctors is that evidcnce to whoredom docs 
not become slander, in consequence of re- 
tractation, on any other account than as the 
evidence is thereby canecllcd 5 the evidence, 
therefore, at the time of retractation, is ren- 
dered slander with respect to the dead ; and 
a person who slanders a married person 
defunct Is Hable to punishment. for gtandcr. 
With respect to what Ziffer advances (that 
tke defunct has suffcred lapidation under a 
sentence of the Kazee, which gives rise to a 
demur respecting the propricty of punish- 
ment for slander: we reply; that upon the 
evidence, which is the proot, being cancelled 
by retraetation, the acre: of the Kazee, 
sentencing lapidation, docs not give rise to 
any demur in bar of punishment for slander ; 
wherefore punishinent for slander is to be 
inflicted upon him who retracts from his 
testimony: contrary to what would be the 
case 1f any other than the retracting person 
were to slander him who had suffered lapi- 
dation, as the latter is not a Mahsan in 
respect to any other person, since the sen- 
tence of the Kazee against the deceased is, 
with regard to that other, proper and just. 

But if he retract before lapidation, alt 
the witnesses are liable to punishment. 
—What is now advanced regards a case 
where one of the witnesses retracts, after 
lapidation: but if one of them were to 
retract before the execution of lapidation, 
after sentence has been passed by the Kazee, 
in this case punishment for slander is to be 
inflicted on all the witnesses ; and the punish- 


Boox VII.—Caap. III.) 


ment of the accused is remitted. This is the 
doctrine of the two Elders. Mohammed says 
that, in this case also, punishment tor 
slander is tu be inflicted on the retracting 
witness alone, because the evidence of the 
witnesses has been corroborated by the 
Kazee’s sentence, and therefure is not. can- 
eclled exeept with respect to the retractor 
alone,—in_ the same manner as where the 
witness r@macts after the exceution of the 
sentence.-- The argument of the two Elders 
is, that the infliction of punishment is only 
a supplement to the sentence of the Kuzee 3 
the retractation in the present instanee, 
thercfore, is the saine in effect as if one of 
the witnesses were to retract: before the sen- 
tence had been passed (fer whieh reason 
punishment drops with respect to tl 
aceuscd); and if one of the witnesses were 
to retract previous to the Nazeo’s senfenec 
of lapidation, punishment for slander would 
be intlieted upon all of them. Ziffer says 
that in this case also punishment for slander 
would be inflicted on the retractane witness 
alone, beeause his retractation is not of 
account with regard to any exeept himself. 
The argument of our doctors is that the 
declaration of the witnesses is) radically 
slander, and does not become evidence until 
it be so rendered by a sentence of the 
‘Kazee, passed in conformity to its and 
where this sentence has not been passed, 
such declaration continues to be ie 
as it radically was; wherefore punishment 
for slandcr is to be imtheted upon all of 
them. 

One of fire witnesses retracting, does not 
meur ether punishment or fine. 1p five 
persons bear evidence [to whoredom], and. 
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Tazkeeat,* and the accused suffer lapidation, 
and it should afterwards appear that those 
Witnesses were idolaters, or slaves (by the 
purgators retracting their evidence of justi- 
fication, and declaring them to be slaves, or 
idolaters), in this case the tine of blood is 
duefrom the purgators, according to Hancefa. 
The two disciples say that in this ease the 
fine of blood falls upon the public treasury. 
Some hold that this ditferenece exists only 
where the purgators, in their retractation, 
declare that their justification of the wit- 
nesses had been according to the best of their 
knowledge and belief ut that time. The 
argument of the two disciples is that the 
purgators have done nothing more than 
merely speaking in commendation of the 
Witnesses, in the same manner as if they 
Were to speak in) commendation of the 

sed, by testifying to his being within 
the description of Lhsan,! in which case 
nothing is due from them, and so here like- 
wise. ‘The argument of Hancefu is, that 
testimony of the witnesses is not proof, nor 
worthy of any regard, but through the jus- 


[tification of the purgators; wherefore the 


justification is, in reality, the eflicient cause 
of the sentence ; whence the sentenge must 
be referred and attributed thereto: contrary 
to their bearing testimony to the Thsan of 
the accused, as that state is conditional to a 
person being considered a Mahsan,—that is, 
married; under such circumstances as (in 
vase of whoredom) subject him to lapidation. 
Itis also to be remarked that, whether the 
before-mentioncd justifier should pronounce 
the justification in the proper and formal 
terms of evidenee,— (thus, We testify that, 
*'- . witnesses are freemen and believers”’ ) 


one of the tive retract after lapidation, no |or notin the formal terms of evidence—(as 
sae : : ; : \ 

penalty whatsoever is incurred by the wit-| thus, “These are freemen and belicvers,”’ ) 

ness go retracting—because, four witnesses | the effect is im both cases the same, and 


still Femaining, the evidenee remains com- 
plete, But if, afterwards, one of the re- 
maining four witnesses should retract, 
punishment for slander is then due upon 
both retractorg, and cach is indebted in one- 
fourth of the fine of blood. Punishment 
for slander is due upon them, beeause evi- 
dence to whoredom is rendered slander by 
subsequent retractation, as before explained ; 
and they are cach indebted one-fourth of the 
fine of blood, because, by the three perse- 
vering witnesses still remaining, three- 
fourths of the validity of the body of evi- 
dence continues unumpeached, as the perse- 
verance of those who reman. ts regarded, and 
not the retractation of these who draw hack : 
(according to whit is sad tinen that head in | 
its proper place); and as only one-fourth of | 
the veracity is destroyed by the retractation | 
of these two witnesses, 1t follows that they 
remnain responsible for oue-fuurth only of 
the fine of blood, 

Where justified witnesses proce afterwards 
defective, the fine of blood is due rom the 
puryators of these witnesses. —Ie tour wit- 
nesses give evidence of whoredom agai 


ist a 
man, and these witnesses be Fustitiel by 


t 


| 





there is no difference whatever between 
them; this, however, holds only where the 
pur@itors restrict their justification to the 
freedom or faith of the evidcnees, as above ; 
but if they should say, “ These witnesses are 
‘fadils,’ £ ana it should afterwards appcar 
that they are slaves, in this case the pur- 
gators are not respousible for the fine of 
bleod; because slaves are, In some Instances, 
of the deseriptions of adils:—ncither are 
the witnesses, in this case, responsible for 
the ting of blood, as their declaration docs 


* That is, by a certain number of other 
witnesses bearing testimony to the compe- 
tency. &e. of witnesses who are giving evi- 
dence in any cause, the tormer being deno- 
minated the Moozkees, or purgators ; the 
nature of this mode of justification is ex- 
hit@ted at large in treating of Evidence, 

+ That is. by testifying that the accused 
is married, under such cireumstanees _! 
freedom, and so forth, as (in case of whore-* 
dom) sn}jcets a person to lapidation. 

+ Persons of respectable character, in 
oppusition to reprobates. 
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not amount to evidence ;* nor are they sub- 
ject to punishment for slander, because their 
accusation was made against a living pcr- 
son, but that persun is now dead, and his 
heirs cannot procure punishment for slandcr 
to be inflicted on them, as it is not mnherit- 
able. If the purgators persevere in-their 
justification, or have unknowingly borne 
testimony therein, and it should afterwards 
appear that the witnesses are of an Incom- 
petent description, nothing whatever falls 
on the purgators: but in this case the fine 
of blood falls upon the public treasury. 

Case in which the fine of blood falls 
upon the slayer.—I¥ tour persons bear testi- 
mony of whoredom against a man, and the 
Kazee sentence him to be stoned, and any 
person should slay him, and it should after- 
wards appear that the above witnesses were 
incompetent, in such case the fine of blood 
falls upon the slayer, according to a favour- 
uble construction of the law.-~ Analogy 
would suggest, in this case, that retaliation 
is incurred, as the slayer has killed an inno- 
cent person without cause: but the zyeasons 
for a more favourable construction of the 
law are twofold; Finst, the Kazce’s sentence 
of lapidation was, in appearanec, regular 
and valid, at the period of slaying, and 
henee was established an erroneous admissi- 
bility of slaughter: contrary to a ease in 
which the accused is slain before the Kazee 
issues his decree of Japidation, as the testi- 
mony of the witness is not proof until then 
—Srconpury, the slayer has acted under a 
conception that the slaying of that man 
became allowable, he having a eonfidence im 
the areument of suelL permission, namely, 
the Kazee’s sentenee of lapidation; and 
hence it is the same as where a person slays 
another, supposing him, from former cir- 
eumstanees, to be an enemy, In which ease 
the fine of blood is meumbent upon that 
person, and so here likewise.---[f is to | 
observed that the fine of blood thus incerred 
is a charge upon the estate of the slayer, 
and does not fall upon his tribe, because it 
is wilful homicide, for which the tribe is 
not responsible : and this fine of blood must 
be deen anual within three years [after the 
perpetration of the fact), as being due on ace 
count of homicide. But if no person were in 
this manner to slay the aceused, and he suffer 
lapidation by the sentence of the Kazec, and 
it should afterwards appear that the witnesses 
wire Incompetent, the tine of blood in this 
ease falls upon the publie treasury, because 
the persons who stone the accused act in con- 
formity with the order of the Nazee, and 
hence their act must be referred to the Kazee; 
and as, if the Kazce were to execute the sen- 
tence upon the accused with his own hands, 
the tine of blood would fall upon the prdhe 
treasury, so also it falls upon the sane, where 


* Because.they afterwards appear (from 
the retractation of the purgators) to be in- 
competent evidences. ‘ 
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any other person executes such sentence 
under the Kazee’s authority. This case is 
evidently contrary to one where the Kazee 
passes a sentence of lapidation, and another 
person slays the accused in a different man- 
ner, and not by stoning; for in so doing he 
has not acted in conformity to the order of 
the mazistrate. 

Evidence to whoredom 7s valid, although the 
knowledge of the fact be Ha obtained, 

-IF witnesses bear evidence of whoredom 
against a man, declaring that “they had 
come to the knowledge of it by wilfully look- 
ing into the person’s private apartment at 
the time of the fact,” yet such evidence is to 
be credited, nor is it to be rejected on account 
of the manner in which the knowledee otf the 
witnesses was obtained, as their looking was 
allowable, in order that they might be en- 
abled to bear evidence; they are therefore 
the same as physicians or midwives. * 

Lhe aceused’s plea of celibacy, if unfounded, 
docs not prevent lapidation,—I¥ four witnesses 
bear eviderece of whoredom against a man, 
and the accused should plead that ‘he is not 
a married man,” and it should happen that, 
he has a wife who has brought forth a ehild 
to him~-(in other words, should deny the con- 
summation of his marriage, after the estab- 
lishment of all the conditions of it), he is to 
he stoned, because the effect of the establish- 
ment of the child’s parentage+ is a econse- 


!quenee of his having had carnal eommuni- 


auion with his wife (whenee it is that if he 
were to pronounce a divoree upon her, a di- 
voree reversible takes place) j--and his being 
a married man is established, on aceount of 
the aforesaid effeet.: and if the wife should 
not have borne a ehild, yet if one man and 
two women, as withesses, bear testimony to 
the marriage of the aceused, in this case 
apldation is to be intlieted wpon him. Shatei 
says that the accused, in this case, dés tt 
sulter lapidation ; and this his opinion is 
founded on jus doctrine in the laws. of 
evidenee, that ‘the testimony of women is 
not admissible, exeepting in cases of | 

perty.”’—Zifler remarks that the circumstance 
of the accused bemg a married man, although 
if appear to be only the condition of the 
sentence, yet is in reality the cause, as ren- 
dering the offence more atrocious; wherefore 
the sentence must. be referred to that eireumn- 
Stance ; and this condition being, in reality, 
the oecasion thereof, the evidence of women 
cannot be admitted in it, any more than with 
respect to the original offenee, namely, the 
whoredoin. Thus it is the same as where 
two infidel subjects of the Mussulman go- 
vernment testify concerning a Mussulman 


* To explain this it may be proper to re- 
mark that a person’s looking into tlie private 
apartment of another is an unlawful act, 
which, af it was not justified by the motive, 
would invalidate his testimony. 

+ Established in him in virtue of his mar- 
rlacé, 
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slave, who has committed whoredom, that 
‘‘his master had emancipated him before 
the perpetration of the fact,’ which testi- 
mony would not be admitted, because the 
Ihsan of the slave [that is, his heing a free 
married man] is so far a condition of the 
sentence as to be, in reality, a cause of it. 
The argument of our doctors is that marrioge 
in a state of freedom is an honourable state, 
and is repfnant to the commission of whore- 
dom (as was already stated), wherefore this 
circumstance cannot be, in reality, a cause of 
the sentence. ‘The testimony, therefore, of 
the witnesses to the Ihsan of the accused is 
the same as their testimony in any other ease 
than whoredom: and as their testimony to 
his Ihsan would in other cases be credited, so 
also in aease of whoredom: contrary to the 
ease of the two infidel subjects and the slave, 
as cited by Ziffer, heeause there the trecdom 
of the slave is proved by the testimony of 
those two witnesses: but it is not thereby 
proved that the date of the slave’s freedom 
was anteecdent to the commissio@ of whore- 
dom, either because a Mussulman denies such 
date, or because that cireumstance would be 
Injurious toa Mussulman. If the witnesses 
who testify to Ihsan retraet, yet they are not 
responsible for the fine of blood : eontrary to 
the doctrine of Zither, according to what was 
before observed. 


CHAPTER TV. 


OF THIDD SHIRKUB, OR THE PUNTSHUMENT FOR 
DRINKING WINE, 


Generalriule, Tea Mussuhnan drink wine 
and ge seized whilst his breath yet smells of 
the wine, or be brought before the Kaze 
Whilst he is yet intoxteated therewith, and 
Witnesses give evidence, that he has drunk 
wine, punishinent for wine-drinking 1s to be 
inflicted upon€him ; andin the same manner, 
punishment is incurred by himwhen he makes 
coufession of having drunk wine, whilst his 
breath yet retains the smell: because the 
offence of wine-drinking ts proved upon him, 
and ‘Takadim, or distance of time,* docs not 
appear, since the flavour of the wine still re- 
mais, ‘Lhis doctrme is originally founded , 
upon a precept of the prophet, *f Whocy er | 
drinks of wine, let him sidfer correction by 
scourcing, as often as he driaks thereof” 

DPinishiment is not iuiflieted ona case of con- 
Session or accusation, made atter the smell is 
gone off. —Tr a man mike contession of having 
drank wine, after the smell has ceased, in 
this case punishment 1s not to be intheted 
upon him, according to the two Elders. lmam 
Mohammed maintoims that it 1s to be in- 


tlicted. The same difference of opgrion ob- 
tains in a case where witnesses bear evidence 


* See the preceding Chapter; p. 188. 
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against a man that ‘‘he has drank wine”’ 
after the smell has ceased. The reason of 
this diversity of opinion is that Takadim, or 
lapse of time, forbids the reception of eyi- 
dence in a case of wine-drinking, according 
to all the doctors: but Mohammed fixes the 
limitation of Takadim, in wine-drinking, to 
2 certain time, namely, one month (according 
to the most approved authoritics), he con- 
celving an malo between this, and a case 
of whoredom, because delay is established by 
lapse of time, and not by the eeasing of a 
mell; and the existence or non-existenec of 
smell is of no weight, as there are other 
things the flavour of which resembles that of 
wince. According to the two Elders, on the 
_ nutrary, Takadim is established by the non- 
eXistence or departure of the smell, for two 
reasons; First, a deeree of Abdoola Ibn 
Massaod, who, when certain persons brought 
before him oa man charged with drinking 
wine, directed that ‘they should examine 
his breath, and that, if any flavour of wine 
were discovered, punishment should then be 
inffic&d upon him; Seconpiy, the exist- 
ence of the effeet (aamely the smell), is an 
irefragable proof of wine having been lately 
drunk. Andas towhat Mohammed advances, 
that ‘Sthere are other things the flavour of 
which resembles that of wine,” it may be re- 
phed that the diffrence between the smell of 
wine, and other articles, may be casily dis- 
tinguished by one who is possessed of judg- 
ment and discernment, nor can any but igno- 
rant persons be doubtful concerning it. Thus, 
according to Mohamincd, CONFESSION of winc- 
drinking is not rendered incfteetual by dis- 
tance of time, in the same manner as (aceord- 
me to him) confession of whoredom is not 
rendered incfkeetual by distance of time, 
agreeably to what was before advanced :— 
with the two Elders, on the contrary, punish- 
neut for wine-drinking 1s not to be inflieted 
but gon the condition that the smell still re- 
main, because Lon Massaod stipulated that 
eondition, as before stated. 
Unless this be owing toan unavoidable delay 
mm brenging the aecused to the seat of justice, — 
Ir witnesses seize a drinker of wine* at a 
time when he is intoxicated, or whilst he still 
retains the smell of the liquor, and carry him 
to a city where there is a Kazee, and in the 
mean time the flavour or the intoxication 
should cease, before they arrive at the seat of 


justice. yet in this case punishment for wine- 


drinking isto be inflieted upon that person, 
according to al] our doctors, because there is 
an excuse for the delay, analogous to that 
which is created by distanee of place in a 
charee of whoredom; and the witnesses are 


| not suspected where such excuse exists, 


Pinishinentis neurs ed by drinking Nabees, 
au person be intoxicated by drinking 


*'This case supposes his béing seized in 
some remote place, at a distance from the 
seat of justice. e 
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‘Nabeez,* punishment is incurred by him, be- 

cause it is related of Omar that he decreed 
punishment for wine-drinking upon a w 
Arab, who was intoxicated by drinking that 
a ne punishment for drunkenness, 
and the degree of scourging in the punish- 
ment for wine-drinking, shall be hereafter 
explained.) 

The smell alone dves not suffice for convic- 
tion, without evidence ;—I¥ the smell of wine 
be discovered upon a person, or he should 
vomit wine, yct if witnesses have not actually 
seen him drinking it, punishment is not in- 
curred, because the smell alone leads but to a 
very uncertain conclusion, as this appearance 
may proceed cither from the person having 
drank wine, or from his having sat among 
wine-drinkers, from whom he may have con- 
tracted the smell ;—and it is also possible 
that wine may have been administered to him 
by force, or menaces, in which case no punish- 
ment is incurred. 

Nor tntoxication, unless it be known to pro- 
ceed from wine.—PUNISHMENT for ,wine- 
drinking is not incurred by intoxication alone, 
unless it be known that the person has been 
intoxicated by the voluntary drinking of 
wine, or of Nabeez, because men are some- 
tines inebriated by the use of articles which 
are permitted, such as the juice of Henbane, 
or mare’s milk; and men may also be some- 
times compelled to drink wine, which is not 
a punishable offence, when thus committed 
by compulsion. 

Punishment not to be inflicted during in- 
totécation.—PUNISHMENT is not to be inflicted 
upon a wine-drinker, whilst he is intoxicated, 
nor until his intoxication shall have ceased, 
in order that the end thereof (namely deter- 
ment) may be obtained. 

Punishment for wine-drinking to a free 
person is cighty stripes.—Tiik punishment of 
a free person, for drinking wine or other in- 
toxicating liquor, is eighty stripes, on, the 
authority of all the companions; and those 
eighty stripes are to be inflicted in every 
respect under the same rules and restrictions 
as in the case of whoredom, according to what 
is mentioned under that head: and (according 
to the Rawayet Mashhoor), the wine-drinker 
must be stripped naked to receive his punish- 
ment. It is recorded from Mohammed that 
the offender must not be stripped, as nothing 
concerning the punishment for wine-drinking 
occurs in the sacred writings, wherefore it is 
expedient, for the sake of lenity, that a wine- 
drinker be not stripped to receive correction. 
The reason for what is recorded in the 
Rawayet Mashhoor is that one kind of lenity 
is already shown in the number of stripes 

rescribed, those in wheredom being one 
undred, whereas in wine-drinking there,are 
only eighty; hence it is not requisite that a 
second sort of lenity be shown in the mode of 
“infliction. 


*A fermented liquor made by_steeping 
dates, raisins, ¢., in hot water. It is .de- 
scribed particularly in another place. 
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And, to a slave, forty stripes.—I¥ “the 
drinker of wine be a slave, male or female, 


d the punishment for ane cree with re- 
y> 


epee to such, is forty stripes only, because 
the state of bondage induces only half punish- 
ment, as has been repeatedly mentioned. 

Confession may be retracted.—I¥ a person 
make confession to the drinking of wine, or 
any other intoxicating liquor, and afterwards 
retract from such confession, pufiishment is 
not to be inflicted upon him, as the punish- 
vee of wine-drinking is purely a right of 

OD. 

The offence is proved by two witnesses, 
or, by one confession.—WINE-DRINKING is 
proved on the testimony of two witnesses ; 
and also by confession once made. It is 
recorded from Aboo Yoosaf, that two confes- 
sions are requisite. But itis to be observed 
that the evidence of women against men is 
not admissible in wine-drinking, because the 
evidence of females is liable to variation, and 
they may be also suspected of absence of 
mind, or forgetfulness. 

Degree of intoxication required to induce 
punishment.— THe degree of intoxication 
which occasions punishment amounts to this, 
—that the person so intoxicated be not able 
to distinguish what is said to him in any 
shape ;—-nor to know a man from.a woman. 
The compiler of the Hedaya observes that 
this is the doctrine of Hancefa. The two 
disciples have said thatthe degree of drunken- 
ness which induces punishment is sufficiently 
found in the intoxicated person speaking 
confusedly and indistinctly, as it is from this 
that drunkenness is generally understood. 
Many doctors agree with the two disciples in 
this point. The argument of Hancefa is that 
the drinking of wine is among the c.iuses of 
punishment, wherefore it is to be noticed 
only in the excess; for in acts whigh are 
causes of punishment the excess of “thefn 
only is regarded, on account of secking a pre- 
text for the purpose of averting punishment ; 
and excess of drunkenness appears in the 
intoxication so far overpowertag the reason 
as not to leave the person a capacity of dis- 
tinguishing one object from another.—(In 
ascertaining the illegality of intoxication pro- 
duced by drinking any other liquor than 
wine, regard is had to what the two disciples 
maintain concerning the punishment for 
drunkenness produced by wine-drinking.)— 
Shafei, in the punishment for drunkenness, 
has regard to the appearance of the effect 
produced by the wine, in the intoxicated 
person’s walking, or other actions, by his 
staggering or turning giddy when he attempts 
to walk; but our doctors say that such effect 
may proceed from different causes, as they 
sometimes do not attend drunkenness, and 
sometimes occur in other cases (such as weak- 
ness for instance), wherefore this species of 
effect isnot regarded. 

Confession of any offence, made during in- 
toxication, 18 not regarded.—IF a person, 
durirg a fit of intoxication, should make 
confession of anything which occasions 
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puzishment (such as whoredom for instance), 
no punishment is to be inflicted upon him, as 
in such a confession, there is apprehension of 
falsehood, and this apprehension is to be re- 
garded so far as to avert punishment, since 
punishment [Hidd] is purely a right of Gop: 
—it is otherwise, however, in punishment for 
slander; for if a man in a state of intoxica- 
tion were to make confession of slander, 

unishme for slander must be decreed upon 

im, because this is not purely a right of 
Gop, but is also a right of the individual, 
and therefore a state of drunkenness is here 
the same as a state of sobriety, for the sake 
of inflicting a penalty, in the same manner as 
a hee other matters, such as divorce, manu- 
Mission, and so fourth. 

Nor apostacy.—\¥ a man, during intoxica- 
tion, should apostatize from the faith, his 
wife is not thereby divorced from him, because 
infidelity dependsupon what may be a person’s 
belief, and that cannot be ascertained during 
drunkenness. 


CHAPTER V. 


OF HIDD KAZAF, OR THE PUNISIMENT FOR 
SLANDER. 

Definition of Kazaf.—Kazar, in its primi- 
tive sense, simply means accusation. By 
Kazaf, in the language of the law, is under- 
stood a man insinuating a charge of whoredom 
against a married man or woman ; the person 
so acting being termed the Kazif, or slan- 
derer ; and the man or woman so scandalized 
the Makzoof, or slandcred. 

Punishment for slander to be ordered by 
the mayistrate.—Ir any person expressly 
accuse of whoredom a man or woman who 
ig mgrricd,* in such casc, if the accused re- 
quiré the magistrate to pass sentence of 
punishment for slander upon that person, 
the magistrate is bound to order its infliction. 

Lhe punishment, to a freeman, is eighty 
stripes. —Tuim punishment for slander is 
eighty stripes, if the slandered be free, 
because Gop has so commanded in the Koran, 
saying,—‘' Bur As TO THOSE WHO ACCUSE 
MARRIED PERSONS OF WHOREDOM, AND 
PRODUCE NOT FOUR WITNESSES, THEM SITALL 
YE SCOURGE WITH FOURSCORE STRIPEs.’’ And 
the conditions upon which this punishment 
is to be inflicted are twofold ;—First, That 
the accused make requisition thereof, because 
of his right being involved in it, Inasmuch 
as scandal is by that means removed from 
him ;—Srconpiy, That the accused be a 
married man, this being particularly specified 
in the text already quoted. | 

Ir is necessary that the eighty stripes ee 
strokes] be inflicted on different parts [or 
limbs] of the offender, in conformity to what 
has been already advanced upon that subject 


* Without producing the number of wit- 
nesses requisite to prove the charge. ® 
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with respect te the punishment for whore- 
dom: but it is to be observed that the person 
suffering this correction is not to be stripped 
naked, because the occasion of the punish- 
ment is not absolutely certified, since it is 
possible that the accuser may have spoken 
truly, for which reason it must not be inflicted 
with severity, as in punishment for whore- 
dom. The outer garment or robe, however 
together with any clothes which are stuffed 
or quilted, must be removed, because such a 
covering would prevent a person from feeling 
his punishment. 

Aid to a slave forty stripes.—I¥ the accuser 
be a slave, the punishment for slander wit 
respect to him is forty stripes; as bondage 
induces ouly half punishment,—according to 
what has been before repeatedly observed 
upon that head. 

Description of a person the slandering of 
whom induces prnishment.—THE state of 
marriage of the slandered person [which is 
a requisite condition of punishment to the 
slandercr] requires that he or she be free, of 
soundjudgment, of mature age, and a Mus- 
sulman ; and also of chaste repute; that is 
to say,—frce from any suspicion of adultery : 
there are, therefore, five conditions required 
init; Firrst,—Tho freedom of the accused, 
beeause the word of Gop says, ‘'Uron 
rHEM”’ (that is upon female slaves) ‘‘1s 
DUE TALK THE PUNISHMENT THAT 18 DUE 
uvon Mahsanas,’—Whcre the’*word Mah- 
sanas, by the context, implies free women, 
in opposition to slaves, whence it appears 
that ihe term married [Mahsan] here applies 
only to free people ;—SrconDLy, Sanity of 
intellect, and, THrrpiy, Maturity of age,— 
because infants and idiots are not liable to 
be scandalized, as whoredom cannot be proved 
upon such ;—louRrTHLY, Islam, because the 

rophet declared, ‘‘ A Polytheist is not a 

ahsan:” and Firraty,—Chastity, because 
no scandal attaches to any other persons than 
thow who are of chaste repute, and the 
accuser of an unchaste person, moreover, 
speaks truly. 

Cases which constitute slander.—ly a per- 
son deny another’s parentage, as if he were 
to say to him, ‘‘ Thou art not the son of thy 
[reputed | father!”* such person thereby incurs 
punishment for slander: this, however, is 
only where the mother of the person thus 
addressed is a married woman, because such 
denial is a positive accusation with respect 
to the mother of that person, since the legiti- 
macy of a child cannot be denied unless 1t be 
begotten in whorcdom. 

Fone person, in the heat of passion, say 
to another, ‘‘ Thou art not the son of such-a- 

me,” and the person mentioned be his father, 
ind his descent be established as from him, 
in his case the person so speaking incurs 

unishment for slander. Butif these words 
he spoken in any other circumstance than the 
heat of passion, punishment for slander is not® 
incurred by the speaker, becauge such words 
if spoken in wrath, imply malicious and 
waaton abuse, whereas, if uffered in a calm 


198 


and deliberate moment, they may mean no 
more than an upbraiding, by denying any 
ikeness between the person spoken to and 
his father, in point of goodness of disposi- 
tion, such as benevolence and so forth. 

IF a man say to another, ‘‘ Thou art not the 
son of such-a-one,” and it should happen that 
the person named is the grandfather of him 
who is thus addressed, the speaker does not 
incur punishment for slander, because his 
assertion is literally true. And, in the same 
manner, if a man should declare another to 
be the son of one who is his grandfather, 
he does not thereby incur punishment for 
slander, because the child’s child is meta- 
phorically referred to the grandfather, and is 
called his child. 

Case of a claim of punishment for slander- 
ing a defunct,—IF a man call another “‘ a son 
of a whore,” and it should happen that the 
mother of him who is thus addressed is dead, 
and had been a married woman, in such case, 
if he (the son] require punishment for slander 
to be inflicted upon the speaker, the same 
must be inflicted accordingly, becaume the 
speaker has slandered a married woman after 
her death. It is to be observed, however, 
that a right to demand punishment for 
slander, in behalf of u deccased person, 
Lelongs only to one in whose parentage a 
flaw is created by the imputation, and this 
is either the parent or the child, because 
scandal attaches to the child of the accused 
and hence the slander applics to the chil 
also in effect. According to Shafei, any heir 
may demand punishment for slander in be- 
half of a person deceased, because punish- 
ment for slander is held by him to be a 
matter of inheritance, as shall be hereafter 
demonstrated. According to our doctors, on 
the other hand, the power of demanding 

unishment for slander in behalf of a person 
Aaceased is not in the way of an inheritance, 
but for a reason already intimated, that the 
scandal arising from the slander attachts to 
the deceased ;—whenee it is that the right to 
demand punishment for slander on behalf of 
a defunct appertains to one who may be ex- 
cluded from inheritance by the murder of the 
person from whom he inherits; and that it 
also appertains to the child of the daughter, 
in the same manner as to the child of the 
son (contrary to the opinion of Mohammed) ; 
and also, that it appertains to the child’s 
child during the lifetime of the former 
(contrary. to the opinion of Ziffer) ;—and so 
also, that if the deceased person who was 
slandered were married, it is lawful for that 
person's child to demand the punishment for 
slander, although such child should be an 
infidel, ora slave This last is also contrar 
to the opinion of Ziffer, who argues that if 
the right of demanding punishment “for 
slander, in behalf of a defunct, were to rest 
» With the child, being an infidel, it must so 
appertain, either in the manner of an in- 
heritance, or‘on account of his being a party, 
because of the slander extending to him by 
effect (since the scandal arising from it 
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attaches to him) ; and both these inferences 
are unsupported ; the first, because punish- 
ment for slander is not a matter of inherit- 
ance; and the second, because, as an express 
accusation of whoredom made against the 
child does not induce punishment for slander 
(since an infidel cannot be a married person 
in the sense which subjects the accuser to 
punishment), so, in a case where the slander 
is established with respect to h#i by effect 
only, it does not induce punishment 4 fortiori. 
—Our doctors, on the other hand, argue that, 
in the case in question, the slanderer, by 
accusing a married person, has fixed a stain 
upon the child, for which he will seek satis- 
faction by punishment for slander :—the prin- 
ciple upon which this proceeds is that the 
circumstance of the accused being a married 
person is made a condition [of punishment 
open a slanderer], in order that, in the charge 
of whoredom, the imputation of a stain upon 
him may be completely established, after 
which such imputation of a stain descends 
to his chikl; and such is the case in the 
present instance: and although the child be 
an infidel, yet infidelity does not prevent a 
claim of right: contrary to a case where an 
express accusation is advanced against the 
child himself; for in this case punishment for 
slander is not incurred, because here the 
imputation of a stain does not completely 
exist, as marriage (in the sense which would 
induce punishment for slander), does not 
exist with respect to the accused, on account 
of his being an infidel. 

A slave cannot demand punishment upon 
his master ; nor a son upon his father.—A 
SLAVE is not permitted to demand punish- 
ment for slander upon his master,—where 
the latter has slandered his mother, being a 
married woman ;—neither does it belong to 
a son to demand punishment for slander 
upon his father,—where the latter hag slaz- 
dered his mother, being a married woman ;— 
because a master is not liable to any chastise- 
ment on account of his slave, nor a father on 
account of his son ; whence it ¢s that retalia- 
tion is not executed upona father on account 
of his son, nor upon a master on account of 
his slave. But if the mother should have 
another son by another father, that son may 
demand punishment for slander to be in- 
flicted, on behalf of his mother, upon the 
father aforesaid, because the occasion for 
punishment (namely, slander) is in that 
case fully established, and the obstacle to 
the demand of it does not exist in the person 
who demands it. 

The decease of the slandered party pre- 
vents punishment, —IF any person accuse 
another of whoredom, and the person so 
slandered die, punishment for slander is not 
incurred. Shafei maintains that punish- 
ment is not to be remitted. And in the same 
manner, if the slandered person should die 
after th infliction of a part of the punish- 
ment upon the slanderer, the remaining part 
thereof ceases, according to our doctors.— 


Shatéi alleges that it does not cease. This 
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diffefence of opinion obtains because punish- 
ment for slander is a matter of inheritance, 
according to Shafei, whereas according to our 
doctors it is not so. It is to be observed that 
there is no difference of opinion concerning 
the punishment for slander being a right of 
Gop, and also a right of the INDIVIDUAL ;— 
because the punishment for slander has been 
ordained by the Law for the purpose of re- 
moving scafdal from the person slandered, 
and the advantage results solely to the slan- 
dered, on which account, punishment for 
slander is a right af the individual ;—and it 
has also been ordained for the purpose of 
determent (whence punishment for slander 
is dermed Hidd*), and the design of the 
institution is to purify the world from sin, 
and this demonstrates that punishment for 
slander is a right of Gop :—some of the rules 
init, moreover, prove punishment for slander 
to be a right of the individual, such as that 
“it cannot be decrced but where some person 
sues for it,’”’ which is a right of an indi- 
vidual ;—and, on the other hand, @ome of its 
rules prove punishment for slander to be a 
right of Gop, such as, that ‘‘ the exaction of 
it is committed to the magistrate, and not to 
the person slandercd.’’—In short, in the 
punishment for slander there are two con- 
tending principles ; and such being the case, 
Shafei gives the first principle the preference, 
namely, the right of the individual, con- 
sidering that as superior to the right of Gon, 
the right of the individual being preferable, 
because of his being necessitous, whercas 
Gop is not necessitous: our doctors, on the 
other hand, give the second principle the 
preference, and hold it to be the superior, 
ecause in whatever degree the right of the 
creature may be concerned, the Creator is the 
surety, and the guarantee thereof ; and hence 
the copversation of the rights of the indivi- 
difal & therein obtained: but the case is not 
the same in the reverse of this proposition, 
because there is no authority to exact the 
right of Gop, but in the way of a vicarious 
delegation. Tleesc different tenets, as held 
by each party, are notorious; and from them 
proceeds a contradiction of opinion respecting 
a variety of cases in punishment for slander. 
Thus, according tv Shafei, punishment for 
slander is an inheritance ; but in the opinion 
of our doctors it is not so, as inheritance 
obtains only in the rights of the individual, 
and not in the rights of Gop.—Again, the 
remission of it is not approved by our 
doctors; but, according te Shafei, it 1s ap- 
proved: and again, it is not lawful to accept 
of anything in lieu of punishment, according 
to our doctors; but, according to Shafei, this 
islawful. It is recorded that the opinion of 
Aboo Yoosaf respecting remission is the same 
with that of Shafei. . 
Confession of slander cannot be retracted, 
—I¥ a person make confession of slander, 
and afterwards retract from such confession, 


* See the definition of Hidd in the, be- 
ginning of this book. 
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his retractation is not to be credited, be- 
cause, as the right of the slandered person 
is therein concerned, it is to be supposed 
that he will falsify the retractation :—con- 
trary to such punishments as are purely a 
right of Gop, where the retractation must be 
admitted, as there is no person concerned to 
oppose the veracity of it. 

A term of abuse does not constitute slander. 
—Ir a man Were to call an Arab a Naba- 
thean,* punishment for slander is not in- 
curred by him, because he is here supposed 
only to speak comparatively,—implying 
mercly that the person he addresses 1s a 
Nabathean in badness of disposition, or in . 
want of virtue: and in the same manner, if 
® man were to say to an Arab ‘‘ Thou art 
not an Arab,” no punishment would follow 
for the same reason. 

Ir a man say to another, “O son of the 
rain,” he is not a slanderer, because these 
words may be considered as implying purity 
and softness of manners, as rain is distin- 
guished by the qualities of purity and soft- 
hess. @ 

Iv a man, in speaking to another, should 
declare him to be the son uf any of his 
parental relations other than his father, such 
as his maternal or paternal uncle, or his 
stepfather, he 1s not a slanderer, because it 
is common to bestow the appellation of 
father upon each of these relations, in the 
game Mauner as upon the natural parent. 

Lqauvocal accusation of whoredom incurs 
punishment for slander ;—1¥ a man, being in 
anger, say to another Zinte-fecal-Jiblee,t 
and should plead that he thereby meant 
‘you climbed up the hill,” yet punishment 
for slander is to be inflicted on him, accord- 
ing to the two Elders. Mohammed main- 
tuins that punishment is not to be inflicted 
on him, eee the word Zinte means 
ascending, in its literal sense, and the men-~ 
tion of a mountain proves that such is 
intenfled by it. The argument of the two 
Elders is that Zinte is used to express 
whoredom also; and the circumstunce of 
anger proves that by the word Zinte whore- 
dom is intended; whercfore punishment is 
to be inflicted, in the same manner as if the 
term Zinte had been used without any men- 
tion of a mountain, and he were to say that 
by Zinte he meant ascent. 

Iv one man were to say to another Zinte 
ali-al Jiblee,ft according to some doctors 

* The Nabatheans are a tribe upon the 
confines of Joak, remarkable for the bar- 
barity and ferocity of their manners. 

+ this may be either translated “ you 
committed whoredom in the mountain,” or 
‘you ascended the mountain,” as the term 
Zinta signities not only whoredom, but also 
“climbing, or ascending.” 

+ Literally, ‘‘ You ascended upon the 
mountain,” or, ‘‘ You have committed whore- 
dom upon the mountain.” Tlf word Alee 
[upon] is the only difference between this 
and the preceding case. 
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dna pct for slander is not incurred by 
m, because the mention of a mountain, in 
this place, demonstrates that by Zinte he 
meant ascending; but according to others, 
punishment for slander is incurred, because 
a situation of passion and abuse proves the 
meaning of the speaker to be whoredom. 
And 80 also mutual recrimination.—I¥ one 
man should say to another ‘‘ Thou art a 
whoremonger,” and the other should answer 
** Nay, but thou,’’—they both incur a a 
ment for slander, as attempting each to fix 
an imputation of whoredom upon the other. 
Recrimination between a husband and wrfe 
induces punishment for slander upon the 
wife.—IF a man should say to his wife 
“Thou adulteress !”’ and she should answer, 
saying, ‘Nay, but thou!’ punishment for 
slander is incurred by the woman: and there 
is no Laan in this case; because the husband 
and wife are both equally accusers; but the 
accusation advanced by a husband against 
his wife induces Laan; and that by a wife 
against her husband induces punishment for 
slander; and punishment for slander*is here 
first inflicted upon the woman in order to 
prevent Laan, as a person who has suffered 
punishment for slander is incapable of 
making Laan; forif this arrangement were 
reversed (that is to say, if the Laan were 
previously required of the woman), neither 
the Laan nor the punishment would drop: 
the punishment, therefore, is to be first 
inflicted, in order that Laan may be. pre- 
vented ; for it is laudable to seck a remedy 
by which Laan may be avoided, because 
that is also punishment in effect.* But if 
the wife, in the example here recited, were 
to reply to her husband, ‘‘1 have committed 
adultery with you,” in this case there is 
neither punishment for slander, nor Laan; 
for thero is a doubt concerning both punish- 
ment and Laan, as it is possible that the 
woman may allude to a fact of whoredom 
committed before marriage, in whiclf case 
unishment for whoredom would be incurred 
by the woman, and not Laan, she having, by 
her reply, confirmed the assertion of her 
husband, in thus imputing whoredom to 
him; but by the husband nothing would be 
incurred, as he does not confirm her asser- 
tion: and, on the other hand, it is also possi- 
ble that she may allude to carnal connexion 
after marriage, as if she were to say [in 
explanation],—‘‘ My adultery consisted in 
your having connexion with me, after our 
marriage, against my will” (and this, in 


* And if the wife were first required to 
make Laan, and the punishment for slander 
(which the Laan would not prevent), were 
afterwards inflicted on both parties," she 
would (by this mode of proceeding) suffer, 
in effect, two punishments, which is unlaw- 
ful. To understand this rightly it is neces- 
atl to remtirk that the imposition of an 
oath is considered as a violence or hardship 
amounting to Punishment, : 
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such a situation,” igs the most proBable 
meaning of her words), in which case Laan 
would be incumbent upon the woman, and 
es ape for slander would not be incurred 

y her, as the accusation is made by the 
husband, and not by the wife: and in con- 
sequence of these two contradictory possi- 
bilities, a doubt exists equally with respect 
to Laan and punishment for slanger ; where- 
fore neither is to be insisted on. 

Case of acknowledgment of a child, and 
subsequent denial_—I¥ a man should have 
acknowledged a child born of his wife, and 
should afterwards deny it, in this case Laan 
is incumbent, because the parentage of the 
child has been established in him by sis 
previous acknowledgment, and by his subse- 
quent denial an accusation is implied with 
respect to his wife, who is the mother of the 
child ; he must therefore make Laan. But 
if he should first deny the child, and after- 
wards acknowledge it, in this case punish- 
ment for slander is to be inflicted upon him, 
because when he thus falsities, Laan is pre- 
vented, as Laan is a sort of punishment 
imposed from the necessity of the case, 
owing to a mutual falsification,t in which 
punishment for slander is the original thing, 
and hence, in a case where the mutual falsi- 
fication is done away,{ that which is the 
original must be put in force. The parent- 
age also of the child is established in this 
man, in both these cases, since he has ac- 
knowledged it, whether such acknowledg- 
ment be made before denial, as in the former 
instance, or after denial, as in the latter. 

OnysECrION.—In the former instance, upon 
Laan becoming incumbent, it should follow 
that the parentage of the child is not estab- 
lished. 

RrpLy.—Bastardy is not a necessary con- 
sequence of Laan, for Laan may be imposed 
without bastardizing the child, in th€ sarae 
manner as where a man denies a child after 
along lapse of time from the period of the 
birth, in which case Laan is incumbent, and 
the child is not bastardized, ¢but its parent- 
age remains established ;—as, on the con- 
trary, a child may be bastardized in a case 
in which Laan is not incumbent; as where a 
husband denies a child born of his wife, who 
is a slave, in which case the child is bastard- 
ized, but Laan is not incumbent.§ 

Ir a man were to say to his wite “‘ This is 
neither my child, nor yet yours,’’ in this case 
Laan is not incumbent, nor is punishment 
for slander due, as the husband here merely 
denies the child being born of his wife, and 





* Of recrimination and scolding. 

+ Where the wife denies the husband’s 
assertion, and the husband denies the chas- 
tity of his wife. 

By one of the parties confessing the other 
to be ifthe right; as the husband here does, 
by acknowledging the child after having 
a 2 it. 

§ Owing to the wife being a slave. 
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a teusband is not a slanderer by such 
denial, 

Accusation of a woman who has children 
destitute of any acknowledged father is not 
slander.—IF a man accuse of whoredom a 
woman who has children, the father of 
whom is unknown, or if he should so accuse 
& woman who has made Laan, in conse- 

uence of any of her children having been 

enied i. her husband], whether such 
children be living or not,—in neither of 
these cases is punishment for slander in- 
curred, because the signs of whoredom are 
found with the woman, namely, her children, 
who are without any acknowledged father: 
the reputation of this woman is therefore 
questionable, on account of these signs; and 
perfect chastity of repute in the accused 
1s one condition of punishment for slander 
being incurred by the accuser. But if a 
man were to accuse of whoredom a woman 
who has made Laan in consequence of an 
imputation of adultery made against her 
by her husband, and not on acceunt of his 
denial of her children, in this case punish- 
ment for slander is to be inflicted upon the 
accuser, since here no signs of whoredom 
are found with the woman. 

Accusation against a person who has un- 
lawful commerce with a woman is not slan- 
der.—Iv aman have unlawful commerce with 
a@ woman in whom he has no right of cohabi- 
tation,* punishment for slander is not to be 
inflicted upon his accuser, because chastity 
of repute is not applicable to the accused 
(and this is conditional to his being married, 
in the sense which induces punishment for 
slander upon the accuser), and also, because 
the accuser in this instance speaks truly. 

Under certain restrictions.—Ir is to be 
observed as a rule, that punishment for 
slander is not incurred by the accusation of 
any Berson guilty of such a carnal conjunc- 
tion as is in its own nature unlawful, because 
the term whoredom [Zinna] signifies a carnal 
conjunction of this description: but where a 
person formsgsuch a carnal connexion as is 
unlawful on some other account, punish- 
ment for slander is incurred by the accusa- 
tion of him, asacarnal conjunction of this 
description is not whoredom. The con- 
nexion of a man with a woman who 1s not 
his property in any shape whatever (such as 
a strange woman), or with one in whom he 
has no property in some one shape (as ina 
partnership slave, for instance), is unlawful 
In its own nature; so also is his connexion 
with a woman who is his slave, but who is 
one with whom cohabitation is unlawful to 
him by a perpetual illegality (such as his 
foster-sister); but his connexion with a 
slave with whom cohabitation is unlawful 
to him by such an illegality as is not of a 


* There are many cases of this description 
which do not amount to whoredom, as may 
be seen under the head of Erroncous Con- 
nexion, &c. ° 
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perpetual naturé (as in the case of one with 
whose sister he cohabits, either as his wife, 
or as his slave), is unlawful, on another 
account.* Aboo Haneefa (in the case of 
illegal cohabitation under a perpetual ille- 
gality) makes it a condition+ that the per- 
petual illegality be universally admitted and 
established upon the authority of the most 
a aerally accepted traditions, so as to be 
etermined and known beyond all doubt 
or dispute: for example, if a man were to 
accuse another, who had carnal connexion 
with a partnership female slave, in this case 
punishment for slander is not to be inflicted 
upon the accuser, because the accused ap- 
pears to have committed the act with one 
who is his property in one shape, but not 
in another. But if a man were to accuse 
a person who has cohabited with his female 
slave, being a Pagan, or with his own wife 
during her courses, or with his Mokatiba, 
punishment for slander is incurred by the 
accuser, because here tho illegality (sup- 
posing the existence of the right of property) * 
is mewly of a temporary nature, contmuing 
only until the removal of those obstacles 
(namely, Paganism, or the courses, or the 
contract of Kitabut) ; this illegality, there- 
fore, is illegality on another account, and 
hence the act is not whoredom. It is 
recorded from Aboo Yoosaf that the carnal 
conjunction of a man with hig Mokatiba 
occasions the destruction of Ihsan in him; 
and such is also the opinion of Ziffer, because 
a Mokatiba is not her owner’s property in 
respect to carnal enjoyment (whence it 1s 
that if a master commit that act with his 
Mokatiba, he becomes responsible for her 
Akirt): cour doctors, on the other hand, 
observe that the person of the Mokatiba is 
the property of her master, but that the 
enjoyment thereof (with respect to the 
master) is illegal on another account,$ since 
it is an illegality which continues only 
unt such time as the Mokatiba appears 
unable to pay her ransom, or the contract of 
Kitabat be broken. If aman accuse a per- 
son who has had carnal connexion with his 
female slave, being his fuster-sister, punish- 
ment for slander is not due upon the accuser, 
because carnal connexion with this slave is 
prohibited to the master by a perpetual ille- 
gality; and this is approved doctrine. 


* That is to say, although it be not un- 
lawful in its own nature, yet it is made so 
by circumstances: but this is not a perpetual 
illegality, as the prohibition (in the instance 
here cited) would be removed by the death 
or other means of removal of the sister: 
contrarv to perpetual illegality, which, 
ex@sting in the subject herself, can by no 
means f removed. 

+ Of the act amounting to whoredom. | 

+ Meaning the portion which 1s to be paid 
to her in the manner of a dowor. 

§ ‘That is, not in its own nature, but occa- ~ 
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Punishment ts not due for slandering a 
deceased Mokatib.—I¥ a person accuse a 
deceased Mokatib who may have left effects 
sufficient to discharge his ransom, yet punish- 
ment for slander is not due upon the accuser, 
because here is a doubt with respect to the 
perfect freedom of the Mokatib, the com- 
panions differing in opinion upon this point. 

Or a convert ( eee his conversion ).—IF 
a person accuse a Mussulman convert, who, 
whilst yet a Pagan, had married his mother, 
punishment for slander is to_be inflicted 
upon the accuser, according to Haneefa ; but 
the two disciples allege that it is not due. 
The foundation‘of this difference of opinion 
is that the marriage of a Pagan with his 
own mother is approved among the Pagans, 
according to Haneeta; but the disciples hold 
that it is not approved, as was explained at 
large in the book of Marriage. 

Punishment is incurred by an Infidel who 
slanders a Mussulman.—I{¥ an Intidel, re- 
siding under protection in a Mussulman 
state, should accuse a Mussulman, punish- 
ment for slander is incurred by him, beeause, 
in punishment for slander, the rights of the 
individual are concerned, and the protected 
Infidel has undertaken to pay a due obser- 
vance to the rights of individuals, since, as 
hic himself desires to be screened from in- 
jury, it follows that he undertakes that he 
will not offer injury to others; and also, that 
he subjects himsclf to the consequence, if he 
should do so. . 

A Mussulman suffering punishment for 
slander, is incapacitated from being a witness. 
—Iy punishment for slander be inflicted 
upon a Mussulman, his evidence cannot 
afterwards be received, although he should 
repent. Shafei alleges that, in case of re- 
pentance, the credibility of his evidence is 
restored. This point will be further ex- 
plained in treating of Evidence. 

And an infidel also (with respect to Zim- 
mees).—I¥F an infidel suffer punishment for 
slander, his evidenee becomes inadmissible, 
not only with respect to Mussulmans, but 
also with respect to Zimmees, because com- 
petency in evidence appertained to him with 
respect to all of his own description (namely, 
Zimmees), but his evidence 1s thenceforth 
to be rejected,—rejection of evidence being 
one of the consequences of punishment for 
slander. But if this infidel should be after- 
wards converted to the faith, his evidence 
then becomes admissible with respect to both 
classes (that is, both Mussulmans and Zim- 
mees), because, upon his embracing the faith, 
he obtains, de novo, a competency in evidence 
which did not before exist,* and the rejec- 
tion of which, therefore, is not a consequence 
of the punishment for slander: contrary to 
where a slave suffers punishment for slander, 
and is afterwards emancipated; for here his 
evidence still continues inadmissible, since, 
as he was not competent to appear at all as 





* Namely, with respect to Mussulmans: 
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a witness, during his slavery, so as that the 
rejection* of his evidence might be the con- 
sequence of his having suffered punishment 
for slander, this circumstance will operate 
to that effect after his emancipation. 

Case of an infidel embracing the faith 
during infliction of punishment.—I¥ a single 
stroke be inflicted on an infidel on account 
of slander, and he should then embrace the 
faith, and the remainder of the Punishment 
be afterwards inflicted, in such case his 
evidence is admissible, because the rejection 
of evidence is the means of rendering punish- 
ment entire and complete, and is therefore 
a manner of punishment; but as the degree 
of punishment inflicted after his having ea- 
braced the faith is only a partial correction, 
and not what can be properly termed punish- 
ment, the rejection of evidence is not to be 
considered as a manner of it.t—It is recorded 
from Aboo Yoosaf that his evidence must for 
the future be rejected, because the degree of 
punishment inflicted subsequent to his con- 
version is #ue greater proportion of it, and 
the smaller is a dependent of the greater. 
But the former is the more approved 
doctrine. 

A single punishment answers to all the 
previous repetitions of whoredom or wine- 
drinking.—IF a man cominit whoredom at 
several different times, or repeatedly drink 
wine, and the ie diner for either be after- 
wards inflicted, the single punishment, in 
either instance, is considered as answering 
to all the repetitions of offence; and s0 also, 
if a person were repeatedly guilty of slander, 
and punishment for slander be afterwards 
inflicted on him. The ground of this, in the 
case of whoredom and wine-drinking, is that 
the punishment in both these instances is 
purely a right of Gop, and the design, in the 
infliction of it, 1s to deter people from the 
perpetration of such offences; and a pPfobas 
bility of this end being obtained is estab- 
lished by a single infliction of punishment, 
wherefore the obtaining of it by another 
infliction of punishment is dubious ;+ and 
hence punishment cannot be inflicted a second 
time, because of this doubt: contrary to 
where a person commits whoredom, and is 
also guilty of slander, and of wine-drinking, 
for in this case a punishment is to be inflicted 
separately for every distinct species of 
offence, because each of these acts is of a 
nature different from either of the other two, 
and the design of each of them is different, 
wherefore, in the punishment of such acts 
there cannot be any coalescence. 

* Meaning the inadmissibility. 

+ This strange sophistry turns entirel 
upon the meaning of the term Hidd, ahich 
is defined to be a certain stated correction 
completely executed, any thing short of this 
not being Hidd [punishment], but only 
chastiserfent. 

+ Because having been, probably, already 
obtained, it is (in that case) impossible that 
it should be obtained a second time. 
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Oreslander.— AND with respect to slander, 
in the punishment of it the right of Gop is 
held by our doctors to be predominant, 
whence the same arguments apply to it as to 
whoredom and wine-drinking. Shafei main- 
tains that, in the case of repetition of slan- 
der, if the slandered person be different (as if 
the first person slandered were Zeyd and the 
second Amar), or, if the person with whom 
the slander@® is a:cused be different (as if a 
man were to accuse Zeyd of whoredom first 
with one woman and afterwards with another), 
in this case there is no coalescence of punish- 
ment, but for each slander a separate punish- 
ment must be inflicted; for according to 
Shgfei, in the punishment for slander, the 
right of the individual is predominant. 


ciently corrected by reprimands, whilst 
others, more obstinate, require confinement, 
and even blows. 

And is of four orders, or degrees.—In the 
Fatavee Shafee it is said that there are four 
orders or degrees of chastisement ;—Fr1rst, 
the chastisement proper to the most noble of 
the noble (or, in other words, princes, and 
men of learning), which consists merely in 
admonition, as if the Kazee were to say to 
one of them, “‘I understand that you have 
done thus, or thus,” so as to make him 
ashamed ;—SEcoNnvLY, the chastisement pro- 
per to the noble (namely, commanders of 
armies, and chiefs of districts), which may 
be performed in two ways, either by admoni- 
tion (as above), or by Jirr, that is by drag- 

ing the offender to the door and exposing 

im to scorn;--T'nIkDLY, the chastisement 
proper to the middle order (consisting of 
merchants and shopkeepers), which may be 
performed by Jirr (as above), and also by 
imprisonment ; and Fourtny, the chastise- 
ment proper to the lowest order in the com- 
munitys which may be performed by Jirr, or 
by imprisonment, and also by blows. 

Chastisement may be inflicted by the im- 

osition of a fine.—Ilv is recorded from Aboo 
Toosaf that the sultan may inflict chastise- 
ment by means of property,—that is, by the 
exaction of a aul. sum in the manner of a 
finc, proportioned to the offence; but this 
doctrine ts rejected by many of the learned. 

Chastisement may be inflicted by any 
person. ~~ MAM-T1IMOOR-TASHEE says that 
chastisement, where it is incurred purely as 
the right of Gop,* may be inflicted by any 
fete whatever ; for Aboo Jafir Hindooanee, 
wing asked whether a man, tinding another 
in the act of adultcry with his wife, might 
slay him, replicd, ‘‘If the husband know 
that expostulation and beating will be suffi- 
cient to deter the adultercr from a future 
repetition of his offence, he must not slay 
him ;®but if he see reason to suppose that 
nothing but death will prevent a repetition 
of the offence, in such case it 1s allowed to 
the husband tuo slay that man: and if the 
woman were consenting to his act, it is 
allowed to her husband to slay her also ;”’— 
from which it appears that any man is em- 
powered to chastise another by blows, even 
though there be no magistrate present. He 
has demonstrated this fully in the Moon- 
taffee; and the reason of it is that the 
chastisement in question is of the class of 
the removal of evil with the hand, and the 
cen ra ae aaa prophet has authorized every person to re- 
* It is difficult to separate the ideas of| move evil with the hand, as he has said, 
chastisement and punishment. — The Law, | “ Whosoever among ye see the evil, let him 
however, considers them as poe essentially | remedy it with his own hands; but if he be 
distinct, since the degree of Hid AG punish- | unable so to do, let him forbid it with his 
ment) is specified by the Law itselt, whereas, | tong@e’’—(to the end of the speech).— 
Tazeer (which for distinction’s sake we/|Chastisement, therefore, is evidently con- 
render chastisement) 18 committed to the} 
discretion of the magistrate, and fer this ; sip thon ce 
reason it is elsewhere rendered discretionary| * That is, where it is inevtred by an 
narreeuolk offence committed merely against the Law, 

+ Meaning petty offences. ® =| and hot affecting an individud. 

















CHAPTER’ VI. 
OF TAZEER OR CHASTISEMENT.“ 


Definition of the term.—Tazrer, in its 
primitive sense, means prohibition, and also 
instruction; in law it signifies an infliction 
undetermined in its degree by the Law, on 
account of the right either of Gon, or of the 
individual; and the occasion of it is any 
offence for which Hidd (or stated punish- 
ment) has not been appointed ; whether that 
offence consist in word or deed. 

Chastisement is ordained by the law.— 
CHASTISEMENT is ordaincd by the Law, the 
institution of it being established on_ the 
authority of the Koran, where Gop enjoins 
men to chastise their wives, for the purpose 
of currection and amendment; and the same 
also oecurs in the traditions. It 1s moreover 
recorded that the prophet chastised a per- 
son who had called anvther perjured ; and 
all the companiuns agree concerning this. 
Redso@ and analogy moreover both evince 
that chastisement ought to be inflicted for 
acts of an offensive nature,t in such a manner 
that men may not become habituated to the 
commission of guch acts; for if they were, 
they might by degrees be led into the perpe- 
tration of others more atrocious. It 1s also 
written in the Fatavee Timoor-Tashee of 
Imam Sirukhsh, that in Tazeer, or chastise- 
ment, nothing is fixed or determined, but 
that the degree of it is left to the discretion 
of the Kazee, because the design of it is 
correction, and the dispositions of men with 
respect to it are different, some being suffi- 
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trary to punishment, since authority to in- 
flict the latter does not appertain to any but 
a magistrate or a judge.—This species of 
chastisement is also contrary to the chastise- 
ment which is incurred on account of the 
right of the individual (such as in cases of 
slander, and so forth), since that depends 
upon the complaint of the injured party, 
whence no person can inflict it but the magis- 
trate, even under a private arbitration, where 
the plaintiff and detendant may have referred 
the decision of the matter to any third per- 


son. 

It is to be inflicted wherever it 18 authorized, 
—(CHASTISEMENT, in any instance in which it 
is authorized by the Law, is to be inflicted 
where the Imam sees it advisable. 

Chastisement 1s due for slandering a slave 
or aninfidel.—I¥ a person accuse of whore- 
dom a male or female slave, an Am- Walid, 
or an infidel, he is to be chastised, because 
this accusation is an offensive accusation, and 
punishment for slander is not incurred by it, 
as the condition, namely, Ihsan (or marriage 
in the sense which induces punishment for 
slander), is not attached to the accused: 
chastisement therefore is to be inflicted. And 
in the same manner, if any person accuse a 
Mussulman of any other thing than whore- 
dom (that is, abuse him, by calling him a 
reprobate, or a villain, or an infidel, or a 
thief), chastisement is incurred, because he 
injures a Mussulman, and defames him ; and 
punishment [Hidd] cannot be considered as 
due from analogy, since analogy has no con- 
cern with the necessity of punishment : chas- 
tisement therefore is to be inflicted. Where 
the aggrieved party is a slave, or so forth, 
the chastisement must be inflicted to the 
extremity of it: but in the casc of abuse of a 
Mussulman, the measure of the chastisement 
is left to the discretion of the magistrate, be 
it more or less; and whatever he sees proper 
let him inflict. 

It ts not incurred by calling a Musgulman 
an ass, or a hog.—I¥ a person abuse a Mussul- 
man, by calling him an ass, or a hog, in this 
case chastisement is not incurred, because 
these expressions are in no respect defa- 
matory ot the person towards whom they are 
used, 1t being evident that he is neither an 
ass nor a hog. Some allege that, in our 
times, chastisement is inflicted, since, in the 
modern acceptation, calling a man an ass or 
a hog is held to be abusc.—Others again 
allege that it is esteemed such only where 
the person towards whom such expressions 
are used happens to be of ra frye rank (such 
as a prince, or a man of letters), in which 
case chastisement must be inflicted upon the 
abuser, as by so speaking he exposes that 
person of rank to contempt; but if he be only 
a common person, chastisement 18 not in- 
curred : ai our author remarks that this is 
the most approved doctrine. 

The degree of tt is from three stripes to 
thirty-nine:—T HE greatest number of stripes, 
in chastisement, is thirty-nine; .and the 
smallest numer is three. This is according 
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to Haneefa and Mohammed. Aboo Yoosaf 
says that the greatest number of stripes, in 
chastisement, is seventy-five. The restric- 
tion to thirty-five stripes is founded on a 
sayifig of the prophet, ‘‘ The man who shall 


inflict scourging to the amount of PUNISH- . 


MENT, in a case where PUNISHMENT is not 
established, shall be accounted an AGGRA- 
VATOR'’ (meaning, a wanton aggravator of 
punishment), from which sayixy it is to be 
inferred that the infliction of a number of 
stripes, in chastisement, to the same amount 
as in punishment, is unlawful; and this being 
admitted, Haneefa and Mohammed, in order 
to determine the utmost extent of chastise- 
ment, consider what is the smallest punjsh- 
ment: and this is punishment for slander 
with respect to a slave, whichis forty stripes ; 
they therefore deduct therefrom one stripe, 
and establish thirty-nine as the greatest 
number to be inflicted in chastisement. Aboo 
Yoosaf, on the other hand, has regard to the 
smallest punishment with respect to freemen 
(as frecedem is the original state of man), 
which is cighty stripes; he therefore deducts 
five, and establishes seventy-five as the 
greatest number to be inflicted in chastise- 
ment as aforcsaid, because the same is re- 
corded of Alce, whosc example Aboo Yoosaf 
follows in this instance. It is in one place 
recorded of Aboo Yoosaf that he deducted 
only onc stripe, and declared the utmost 
number of stripes, in chastisement, to be 
seventy-nine. Such, also, is the opinion of 
Ziffcr ; and this is agreeable to analogy.*— 
Mohammed, in his book ¢ has determined 
the smallest number of stripes in chastise- 
ment to three, because in fewer there is no 
chastisement. Our modern doctors assert 
that the smallest degree of chastisement must 
be left to the judgment of the Imam, or 
Kazee, who is to inflict whatever he may 
deem sufficient for chastisement, which is 
different with respect to different men. It is 
recorded of Aboo Yoosaf that he has alleged 
that the degree thereof is in proportion to 
the degree of the offence; apd it 1s also re- 
corded from him that the chastisement for 
petty offences should be inflicted to a degree 
approaching to the punishment allotted for 
offences of a similar nature; thus the chas- 
tisement for libidinous acts (such as kissing 
and touching), is to be inflicted to a degree 
approaching to punishment for whoredom ; 
and the chastisement for abusive language, 
to a degree approaching to punishment for 
slander. 

Imprisonment may be added to scourging,— 
Ir the Kazee deem it fit, in chastisement, 
to unite imprisonment with scourging, it is 
lawful for him to do both, since imprison- 
ment is of itself capable of constituting chas- 


* Because, in all other cases the deduction 
of onesfrom the whole number is sufficient to 
peda the thing from a higher to a lower 
class. 

+ Meaning the Mabsoot. 
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tisemént, and has been so employed, for the 
prophet once imprisoned a person by way 
of chastising him. But as imprisonment is 
thus capable of constituting chastisement, 
in offences where chastisement is incurred by 
their being established, imprisonment is not 
lawful before the offence be proved, merely 
upon suspicion, since imprisonment is in 
itself a ch%stisement: contrary to offences 
which inducé punishment, for there the ac- 
cused may be lawfully imprisoned upon sus- 
icion, as chastisement is short of punishment 
whence the sufficiency of imprisonment alone 
in chastisement) ; and such being the case, it 
is lawful to unite imprisonment with blows. 

Bhe blows or stripes may be inflicted from 
the most lenient to Ne severest deqree.—THE 
severest blows or stripes may be used in chas- 
tisement, because, as regard is had to lenity 
with respect to the number of the stripes, 
lenity is not to be regarded with respect to 
the nature of them, for otherwise the dcesien’ 
would be defeated ; and hence, lenity is not 
shown, in chastisement, by intl®eting the 
blows or stripes upon different parts or mem- 
bers of the body. And next to chastisement, 
the severest blows or stripes are to be in- 
flicted in punishment for whoredom, as that 
is instituted by the word of Gop in the 
Koran. Whorcdom, morcover, is a deadly 
sin, insomuch that lapidation for it has been 
ordained by the raw. And next to punish- 
ment for whoredom, the severest blows or 
stripes are to be inflicted in punishment for 
wine-drinking, as the occasion of punishment 
is there fully certified: and next to punish- 
ment for wine-drinking, the severity of the 
blows or stripes is to be attended to in punish- 
ment for slander, because there is a doubt in 
respect to the occasion of the punishment 
(namely, the accusation), as an accusation 
ma eons false or true; and also, because 
severity is here observed, in disqualifying the 
slanderer from appearing as an evidence: 
wherefore severity 1s not also to be observed 
in the nature of the blows or stripes. 

If a person dhe in consequence of chastise- 
ment there is no fine.—lF the magistrate 
inflict either punishment or chastiscment 
upon a person, and the sufferer should die in 
consequence of such punishment or chastisc- 
ment, his blood is Hiddir; that is to say, 
nothing whatever is due upon it; because 
the magistrate is authorized thercin, and 
what he does is done by decrce of the Law ; 
and an act which is decrced is not restricted 
to the condition of safety. This is analogous 
to a case of phlebotomy; that is to say, if 
any person desire to be let blood, and should 
die, the operator is in no respect responsible 
for his death ; and so here also. It is con- 
trary, however, to the case of a husband 
inflicting chastisement upon his wife; for 
his act is restricted to safety, as it 1s only 
allowed to a husband to chastise hig wife ; 
and. an act which is only allowed is restricted 
to the condition of safety, like walking upon 
the highway. Shafei maintains that, ingthis 
case, the fine of blood is due from the public 
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treasury ; because, although where chastise- 
ment or punishment prove destructive, it is 
Kattl Khota, or homicide by misadventure 
(as the intention is not the destruction, but 
the amendment of the sufferer), yet a tine is 
due from the public treasury, since tho advan- 
tage of the act of the magistrate extends to 
the public at large, wherefore the atonement 
is due from their property, namely, from the 
pe treasury. Our doctors, on the other 
hand, say that whenever the magistrate 
inflicts a right of Gop upon any person, by 
the decree of Gop, and that person dies, it is 
the same as if he had died by the visitation 
ot Gop, without any visible cause; where- 
fore there is no responsibility for it. 


BOOK VIIL. 
e OF SARAKA, OR LARCINY. 


Chap. I.---Introductory. 

Chap. I1.—Ot Thefts which occasion 
Amputation, and of Thefts which 
do not occasion it. 

Chap. [I{.—Of Hirz, or Custody, and of 
taking away property thence. 

Chap. 1V.—Of the Manner of cutting off 
the Limb of a Thief, and of the 
Execution thereof. 

Chap. V.—Of the Acts of a Thief with 
ee et to Property stolen. 

Chap. VI.—-Of Katta-al-Tareek, or High - 
way Robbery. 


CHAPTER I. 


Definition of Saraka.—Sanaka literally 
means the secretly taking away of another's 
property. In the language of the law it 
signifees the taking away the property of 
another in a scerct manner, at a time when 
such property is in custody,—that i3, when 
the effeets arc in supposed security from the 
hands of other people; and where the value 
is not less than ten dirms, and the effects 
taken the undoubted property of some other 
than of him who takes them. 

[Lhis subject is omitted, as larceny is now 
dealt with under the Penal Code. 


BOOK IX, 
AL SEYIR, OR THE INSTITUTES. 


Pefinition of Seyir.—Seyir is the plural 
of Scerit, which, in its primitive sense, sig- 
nifies regulation, in matters spiritual and 
temporal.—Seyir, in the language of the ° 
LAW, more especially applies to the institutes 
of the prophet in his wars. 


“Chap. I.—Introductory. ® 


~ 
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Chap. II.—Of the manner of waging 


war. 

Chap. III.—Of making peace, and con- 
cerning the persons to whom it 1s 
lawful to grant protection. 

Chap. IV.—Of Plunder, and the division 
thereof. 

Chap. 

ae VI.—Of the 

oostam1n8s. 

Chap. VII.—Of Tithe and Tribute. 

Chap. VIII.—Of Jizyat, or Capitation 


ax. 
Chap. IX.—Of the Laws concerning 
Apostates. 
Chap. X.—Of the Laws concerning 
Rebels. 
[ Thes subject ts omitted, as tt 1s inapplicable 
to India.] 4 


aws concerning 


BOOK X. ; 


OF THE LAWS RESPECTING LAKEETS, OR 
FOUNDLINGS. 


Definition of Lakeet. -LAKret, in its pri- 
mitive sense, signifies any thing lifted from 
the ground:—the term is chiefly used to 
denote an infant abandoned by some person 
in the highway :—in the language of the Law 
it signities a child abandoned by those to 
whom it properly belongs, from a fear of 
poverty, or in order to avoid detection in 
whoredom,—The child is termed Lakeet, for 
this reason, that it 1s eventually lifted from 
the ground, wherefore this term is figura- 
tively applied, even to the property which 
may happen to be found upon it. The person 
who takes up the foundling is termed the 
Mooltakit, or taker-up. 

The taking up of a foundling is laudable, 
and (in some cases) tneumbent.—THE vaking 
up of a foundling is laudable and generous, 
as it may tend to preserve his life. This is 
where the finder sees no immediate reason to 
suppose that if the child be not taken up it 
my perish ;—but where he sees reason to ap- 
prehend that it may otherwise perish, the 
taking of it up is incumbent. 

A foundling is free.—A FOUNDLING is free; 
because freedom is a quality originally inhe- 
rent in MAN; and the Mussulman territory, 
in which the infant is found, is a territory of 
freemen, whence it is also free: moreover, 
freemen, in a Mussulman territory, abound 
more than slaves, whence the foundling is 
free, as the smaller number is a dependant 
of the greater. 

And is maintained by the State.—Tue 
maintenance of a foundling is to be deftayed 
from the public treasury; because it is so 
recorded from Omar; and also, because, 
where the foundling dies without heirs, his 
estate goes so the public treasury; and as 
that is the property of the Mussulman com- 
munity, his maintenance must be furnished 
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from this property, since as the advantage 
results to the community, the loss also falls 
upon the community ;—whence it is that the 
Deyit, or fine of blood, is due from the public 
treasury, where a foundling commits man- 
slaughter. 

A foundling owes nothing to his Mooltahit 


V.—Of the Conquests of Infidels. for subsistence unless he furnish tt by order of 


the magistrate.—THE Mooltakit js not to ex- 
act any return from the foundlirs on aecount 
of his maintenance, since in maintaining him 
he acts gratuitously, as he has no authority 
over him :—he therefore cannot exact any re- 
turn from the foundling,—except where he 
has furnished him maintenance by order of the 
magistrate, in which case this maintenance 
is a debt upon the foundling, because, the 
magistrate’s authority being absolute, he is 
empowered to exact the return from the 
foundling. 

No person can take a foundling from his 
Mooltakit but by virtue of a claim of parent- 
age.—IF¥ any person take up a foundling, no 
other person 1s at liberty to take the found- 
ling from him, because the right of charge of 
the foundling is established in him, as he 
first laid hands upon it,—If, however, any 
person claim the foundling, saying, ‘‘ This is 
my child,” the claimant’s declaration is cre- 
dited on a principle of benevolence. This is 
where the Mooltakit does not advance any 
claim of parentage: but if the Mooltakit also 
make a claim, saying, ‘‘ This is my child,” 
he has the preference, because both parties 
arc upon an cqual footing with respect to 
their claim; but one of them, namely, the 
Mooltakit, is in immediate possession, and is 
therefore preferred to the other. Analogy 
would require that the declaration of the 
claimant be not eredited, because in conse- 
quence of it the right of the Mooltakit is 
diatroyed: but the reason for a more favour- 
able construction of the law in this patticular 
is that the claim of the plaintiff is a declara- 
tion upon a point which is advantageous to 
the infant, as he thereby obtains the honour 
of an avowed parentage, and the disgrace of 
a want of parentage is by the claim removed 
from him. Some have asserted that the de- 
claration in question is valid only with 
respect to the establishment of parentage, 
but not with respect to the destruction of 
the Mooltakit’s right of possession ;—and 
some, again, say that upon the parentage 
being established, the Mooltakit’s right of 
possession is destroyed, because one conse- 

uence of an establishment of parentage is 
that the father has a preference, in the charge 
of his child, over all others. 

A Mooltakit’s claim of parentage with 
respect to his foundling 1s admitted.—IF a 
Mooltakit declare his toundling to be his 
own child, after having already declared it 
to be a foundling, some say that his declara- 
tion is valid, both from analogy, and also on 
a prinéiple of benevolence, because his claim 
respects a thing already in his hands, and is 
uncontroverted,—nor 1s any other person’s 
right thereby destroyed. The better opinion, 
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howewer, is that his claim is valid only on 
a@ principle of benevolence, and not from 
analogy, because the Mooltakit contradicts 
himself, as he at first declared the child to be 
@ foundling, and afterwards avers it to be 
his own child ;—and the reason for a more 
favourable construction is that the contra- 
diction respects a thing of aconccaled nature, 
since it is @ossible that this child may have 
been born d&his wife, without his knowledge, 
and that he afterwards comes to a knowledge 
of the circumstance. 

Case of aclaimof parentage made by two 
persons.—I¥ two persons advance a claim 
together, each asserting—‘‘ the foundling in 
the hands of such a person is my child,”’ and 
one of them point out a particular mark upon 
the foundling’s body, and not the other, the 
foundling is adjudged to him, because ap- 
parent circumstances bear testimony in his 
favour, as the mark corresponds with his de- 
claration. Butif neither of them point out 
any particular mark, the foundling is ad- 
judged to both of them, because they are 

oth upon a footing with respect to the 

round of their claim. If one of them, 

owever, lay his claim first [that.is, before 
the other], the foundling is adjudged to him 
because his right is established at a time 
when no person controverted it ;—execpt 
where the other brings evidence, as evidence 
is more powerful than a simple claim. 

A foundling discovered by a Zimmee in a 
Mussulman territory is a Mussulman.—Ii¥ a 
foundling be taken up in a Mussuliman city 
or village, and a Zimmce claim it as his 
child, the parentage is established in the 
Zimmee, but the child is a Mussulman. This 

rocecds upon a favourable construction ; 
Becaaes the claim of the Zimmec involves 
two points, I. a declaration of parentage, 
which is advantageous to the child,—II. a 
destrv@tion of the Islamism established from 
the circumstance of the child being found in 
a Mussulman territory, which is injurious to 
the child; and his claim is admitted so far as 
it is advantageqis to the child, but not so far 
as to be injurious to him. 

And if in a Zimmee territory, he ts a 
Zimmee.—Ilr, however, the child be found 
in a city or village of the Zimmecs, or in a 
church or synagogue, it is a Zimmec. This 
last opinion is universal (that is to say, is 
unanimously sees where the foundling 
is taken up, in those places, by a Zimmee :— 
but if a foundling be taken up in any of 
those places by a Mussulman, or if a Zimmee 
take upa foundling in any Mussulman place, 
there is a difference of opinion ; for 1t 1s said 
in the Mabsoot, treating of foundlings, that 
in this case the place 1s regarded, and not 
the Mooltakit or taker-up of the foundling ; 
--that is, if it be found in a Mussulman 
place, the foundling is a Mussulman, and if 
not, it is a Zimmee, whether it be taken up 
by a Mussulman or an infidel : and thereason 
is this, that the foundling has been first dis- 
covered in that place, In some copies of the 
book of claims from the Mabsoot it is Said 
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that in this case’regard is had to the Mool- 
takit ;—that is, if a Mussulman have taken 
up the foundling, it isa Mussulman, and if a 
Zimmee have taken it up it is a Zimmee— 
(and the same is mentioned by Ibn Simaia 
from Mohammed): and the reason is this, 
that possession is more powerful than place ; 
because, if parents were brought as captives, 
with their infant child from a foreign country 
into the Mussulman territory, the infant is 
an infidel in conformity with the state of the 
parents, from which it is evident that posses- 
sion is more aa than place. In other 
copies of the book of claims it is said that, out 
of tenderness to the child, regard must be 
invariably had to Islam ;—in other words, if 
the child be found in a place belonging to 
Zimmecs, and be there taken up by a Mussul- 
man, itisa Mussulman; and if it be taken 
up by a Zimmee in a Mussulman place, it is 
in this case also a Mussulman. 

A foundling cannot be claimed as a slave, 
—I¥ any person lay claim to a foundling, as 
being his slave, his claim is not admitted, 
because as it is ppparent that the foundling 
is free, 1t cannot be supposed a slave unless 
the claimant produce evidence to prove that 
it belongs to him as such. 

A slare’s claim of parentage with respect 
toa foundling ts admitted; but the  canarny 
is free, —OBSERVE, also, that if a slave were 
to claim a foundling, saying, “this is my 
child,” the parentage is established in him, 
because this is advantageous: the foundling, 
however, is free, because the child of a man 
who is a slave is free when born of a free 
woman, and it is a slave when born of a 
woman who is a slave; concerning the child 
being a slave, therefore, there is a doubt; 
and hence its freedom, which is shown b 
apparent circumstances, cannot be destroye 
because of the doubt. A freeman, in claim- 
ing a foundling, has preference to a slave, 
aud a Mussulman has preference to a 
Zimnece, because the claim of a freeman or 
of a Mussulman is most advantageous to the 
infant. 

The property discovered upon a foundling 
ws his; and may be applied to his use upon 
the authority of the Kazee.—I¥ there be any 
property upon a foundling (such as bracelets, 
and so forth), such property belongs to the 
foundling, because apparent circumstances 
argue this: and in the same manner, and 
for the same reason, if there be any property 
fastened on the animal upon which a found. 
ling is exposed, such property also belongs 
to the Oeiegat Lhe Mooltakit, moreover, 
must expend this property in supplying the 
wants of his foundling, upon an order from 
the Kazee, because no person is known as 
proprietor of it, and the Kazee has authority 
to e@pend property of this nature upon suc 
an object. Some say that the Mooltakit is 
at liberty to expend the property in supply- 
ing the wants of his foundling, without any 
order from the Kazee, because it appears 
that the property in question belongs to the 
foundling ; and a Mooltakit ie authorized to 
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provide subsistence for his foundling, and 
to purchase such articles as are es ae 
and necessary for him, such as victuals and 
clothing. 

A Mooltakit cannot contract his Hacer 
in marriage.—Iv is not lawful for a ooltakit 
to contract his fuundling in marriage, because 
he has no authority for so doing, since the 
reason for such authority (namely, relation- 
ship, proprietorship, or sovereignty), do not 
exist in him. 

Nor perform any acts in respect to his 
property (without authority).—INn the same 
manner, it is not lawful for a Mooltakit to 

erform any acts respecting the property of 

is foundling, analogous to the restriction 
upon a mother ;—that is, a mother has a 
right to the charge of her infant child, but 
yet is not at liberty to perform any acts 
respecting his property ; and a Mooltakit 
stands in the same predicament. ‘The 
principle upon which this proceeds is that 
authority to act with respect to the property 
of ap infant is established with a view to 
the increase of that property; and: this is 
assured only by two circumstances, perfect 
discretion, and complete affection: now in 
each of the persons in question, only one of 
these qualities exists; for a mother, although 
she entertain a complete atfection for her 
child, is deficient in point of discretion ; 
and a Mooltakit, although he be possessed 
of perfect discretion, is deficient in affection. 

But he may take possession of gifts.—I is 
lawful for a Mooltakit to take possession of 
any thing presented to his foundling as a 
gift, because this is of singular advantage 
to the foundling: and for this reason it 1s 
that an infant is at liberty to take possession 
of a gift, where he has attained discretion ; 
and in the same manner the mother of an 
infant, or her exceutor, are at liberty to 
take possession of any gift presented to the 
infant. 

And send him to school.—A MooLtT@ait 1: 
at liberty to send his foundling to school fo 
the purpose of education, because this come 
under the head of tuition and instruction 
and attention to his welfare. 

He cannot let him out to hire.—A Moor 
TAKIT is at liberty to hire out his foundling 
Our author remarks that this is recorded by 
Kadooree in his compendium. In the Jam 
Sagheer it is said that it 1s not lawful for 
Mooltakit to hire out his foundling ;—-an 
this is approved. The ground upon. whic. 
the report of Kadooree proceeds is that 
letting out to hire is one mode of instruction 
The reason for the opposite doctrine, as statec 
in the Jama Sagheer, is that a Mooltakit1 
not at liberty to turn the faculties of hi 
foundling to his own advantage; he is there 
fore in the same situation as un uncle ? con 
trary to the case of a mother, since she is a 
liberty to turn the facuitics of her child t 
her own advantage, as shall be. hereafte 
demonstrated in treating of Abominations. 
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BOOK XI. 
OF LOOKTAS, OR TROVES. 


Definition of Lookta.—Looxta signifies 
roperty which a person finds lying upon the 
round, and takes away for the purpose of 
reserving it, in the manner of a trust. It 
3 proper to observe that the terms Lakeet 
nd Lookta have an affinity wif. respect to 
ieir sense, the difference between them 
xing merely this, that Lakect is used with 
‘gard to the human species, and Lookta 
‘ith regard to any thing else. 

A trove property ts as a trust in the hands 
f the finder.—A aoe. or Trove property, 
.3 considered as a trust in the hands of the 
Mooltakit or finder, where he has called per- 
ms to witness that “ he takes such propert 
. order to preserve it, and that he will 
estore it to the proprietor,’’—because this 
node of taking it is authorized by the Law, 
ndis even the most eligible conduct,* ac- 
ording to many of our doctors. This is 
vhere thete is no apprehension of the pro- 
erty being damaged or destroyed: t—but 
vhere that is to be apprehended, the taking 
f it up is incumbent, according to what the 
arned in the law have remarked upon this 

oint. 

Who ts not responsible for any damage tt 
ray sustain in his hands,—Now such being 
he case, the property is not a subject of 
‘esponsibility: that is, indemnification for 
she trove property is not incumbent upon the 
inder, where it happens to perish in his 
1ands: and in the same manner, the finder 
s not responsible in a case where himself 
and the proprictor both agree that he had 
taken the property avowedly ‘‘for the 
ywner;” because their agreement in this 
point is a proof with respect to both; and 
hence the declaration of the proprictgr’that 

he [the finder] had taken them from 
owner,” amounts to the same as if the finder 
were to produce evidence that he had taken 
them for the owner. 

Unless he avow that he tuok the property 
with a view to convert it to his own use.—I¥, 
however, the finder declare, ‘I took them 
for myself,”” responsibility is incumbent upon 
him according to all authorities, because he 
here appears to have taken the property of 
another without that other’s consent, aud 
without the permission of the LAW. 

The finder ts responsible for the aes 
he have not witnesses to testify that he took 
at for the owner.—IF the finder should not 
have called any person to witness, at the 
time of his taking the property, that ‘‘ he 
took it for the owner,’ and he and the owner - 
afterwards differ upon this pvint, the finder 


* That is to say, the taking up of the 
property is permitted by the Law, and is 
even wore eligible than suffering it to re- 
muin where it 1s found. 

+ Meaning—“in case of its not being 
taken up.” 
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sayieg, ‘I took it for the owner,”—and the 
owner denying this,—indemnification is due, 
according to Haneefa and Mohammed. Aboo 
Yoosaf says that indemnification is not due, 
and that the finder’s declaration is to be 
credited, as appearances testify in his behalf, 
because it is probable that his intention was 

uous, and not criminal. The argument 
of are, OH Mohammed is that the finder 
has alread acknowledged the fact which oc- 
casions responsibility (namely, his taking the 
property o caathen): and atterwards pleads 
a circumstance in consequence of which he is 
discharged from responsibility, by declaring 
that he had taken the property for the 
owner; bit as this is a doubtful plea, he is 
not discharged from responsibility : and with 
respect to what is urged by Aboo Yoosaf, 
that 3 dae testify in the finder’s 
behalf,” they reply that in the same manner 
as appearances argue that the finder took 
the property for the owner, so do they like- 
wise argue that he has taken them for him- 
self, as it is probable that a person who 
performs acts with respect to property does 
s0 for himself, and not for another; and 
hence, as appearances on both sides lead to 
opposite conclusions, they are on both sides 
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ve trove is sufficiently witnessed by the 
Jinder’s notification of it to the bystanders.— 
In calling people to witness it suffices that 
the finder say to the bystanders “If ye 
hear of any one seeking for this trove pro- 
perty, direct him to me;’’—and _ this, 
whether the trove property consist of a 
single article, or of numerous articles, be- 
cause, as the term Lookta is a generic noun, 
it applies either to a single article, or to 
several different articles. 

A trove,under ten dirms must be advertised 
for some days, and one above ten dirms, 
a i Rts the trove property be o 
value than ten dirms, it behoves the finder 
to advertise it for some days—(that is, for so 
long as he deems expedient),—but if it ex- 
ceed ten dirmsgn value, he must advertise it 
for the space of a year. The compiler of the 
Hedaya remarks that this is one opinion 
from Haneefa. Mohammed, in the Mabsoot, 
maintains that the finder should advertise it 
for the space of a year, whether the value be 
great or small (and such is also the opinion 
of Shafei), as the prophet has said ‘‘the per- 
son who takes up a trove property must 
advertise it for a year,’’—without aregte | 
any distinction between a small propery an 
a great property. The reason for the former 
opinion is that the fixing it at the space of a 
year occurred respecting a trove property of 
the value of one hundred deenars, which are 
equal to a thousand dirms; now ten dirms, 
or anything above that sum, are the same as 
a thousand dirms with respect to the ampu- 
tation of a thief’s hand, or the legalizing of 
generation,” whence it is enjoined t@ adver- 


a rene es ee 


* Ten dirms is the smallest dower admitted 
in marriage. ad 
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tise a trove property for a year, out of 
caution ; but anything short of ten dirms 
does not resemble a thousand dirms with 
respect to any of those particulars, whence 

is point is left to the discretion of the 
finder of a property of that value. Some 
allege that the approved opinion is that there 
is no particular space of time, this being left 
entirely to the discretion of the finder, who 
must advertise the trove property until he 
see reason to conclude that it will never be 
called for by the owner, and must then 
bestow it in alms. All that is here advanced 
proceeds upon a supposition that the trove 
property is of a lasting and parent 
nature: but if it be of a perishable nature 
and unfit to keep, it must be advertised until 
itis in danger of perishing, and must then 
be bestowed in alms. It is proper to remark 
that the finder must make advertisement of 
the trove property in the place where he 
found it, and also in other places of public 
resort, as by advertising it in such places 
it 1s most probable that the owner may re- 
cover 16. 

A trove of an insignificant nature may be 
converted by the finder to his own use.—I¥ 
the trove property be of such a nature as that 
it is known that the owner will not call for it 
(such as date-stones, or pomegranate skins), 
it is the same as if the owner had thrown it 
away, insomuch that it is lawful to use it 
without‘advertisement: but yet it still con- 
tinues the property of the owner,* as transfer 
to a person unknown is not valid. 

If the owner do not in due time appear, the 
Sinder may either bestow the property in alms, 
or keep tt for the owner.—I¥ the finder duly 
advertise the trove property, and discover 
the proprietor, it is well:—but if he cannot 
discover him, he has two things at his option ; 
—if he choose, he may bestow it in alms, be- 
cause it is incumbent to,restore the property 
to the owner as far as rhay be possible, and 
this 43 to be effected Mither by giving the 
actual propery to the owner, where he is dis- 
covered, or by bestowing it in alms, so as that 
a return for it (namely, the merit) may reach 
the owner, as he will assent, upon hearing of 
its having been so bestowed : or if the finder 
choose, he may continue to keep the property, 
in hopes of discovering the owner and restor- 
ing it to him. 

Where the trove has been bestowed in alms, 
the owner may either ratify the alms-gift.— 
Ir the finder of a trove property discover the 
owner, after having bestowed it in alms, the 
owner has two things at his option:—if he 
choose, he may approve of and confirm the 
charity, in which case he has the merit of it; 
because, although the finder has bestowed it 
in alms by permission of the Law, yet as the 
owrftr has not consented to his so doing, the 
alms-gift remains suspended upon his con- 
sent to it: as the pauper, however, becomes 


* That is to say, although it«be lawful for 
the finder to use it, yet the owner has a claim 
‘upot him for the value. 8 
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endowed with the property in question pre- 
vious to his consent, it does not remain sus- 

nded upon the continuance of the subject * 
contrary to a case of sale by an unauthorized 
person; in other words, if an unauthorized 
person execute a sale, the validity of it de- 
pends upon the continuance of the subject,t 
that is, of the article sold, because the pur- 
chaser does not become endowed with it until 
after consent) : 

Or take indemnification from the finder.— 
Or, if the owner choose, he may take an in- 
demnification from the findcr, because he has 
bestowed a property upon the poor without 
consent of the proprietor. 

Ops ECrION.—It would appear that indem- 
nification is not incumbent upon the finder, 
as he has bestowed the property in ulms, with 
the consent of the LAW. 

hxerpLy.—His bestowing it in alms, with 
the consent of the Law, does not oppose the 
obligation of responsibility, in behalf of the 
right of the owner; in the same manner as 
wherg a person cats the property of another 
when perishing with famine ; for in this case 
he owes indemnification, although he be per- 
mitted by the Law to eat another’s property 
in such a situation ; and so also in the casein 
question. 

Or from the pauper upon whom it has been 
so bestowed.—Or, if the owner choose, he 
may tuke indemnification from the pauper, 
where the trove property has perished in his 
hands,—beeause he has taken possession of 
the property of another person without his 
consent ;— 

Or, if still existing, may claim restitution 
of tt.—Or, if the property be remaining in 
the hands of the pauper, the owner may take 
it from him, as he thus recovers his actual 
property. : 

Onsuction.—-It has been already stated 
that the pauper becomes endowed with the 
property previous to the owner's consent ; 
whence it would appear that the owner has 
no right to restitution. 

Rep.y.—Lstablishment of property does 
not oppose a right to restitution ; in the same 
manner as a donor is at liberty to resume his 
gift, although the donee have become pro- 
prietor upon taking possession of it. 

Stray animals ought to be secured and taken 
care of fur the owner.—Ilr is laudable to 
secure and take care of strayed cattle; such 
as oxen, goats, orcamels. Malik and Shafei 
maintain that where a person finds strayed 
camels or oxen in the desert,t it is most eli- 


* “ Upon the continuance of the subject.” 
That is, upon the continuance of the property 
in the hands of either the donor or the pro- 
prietor. 

+ That is, upon the continuance of the pro- 
pete , Which 1s the subject of the sale, in the 

ands of the owner. —~ . 

t Arab. Sihra. This is the term applied in 
general to the extensive and barren deserts 
of Arabia; it also means any waste or unen- 
closed land. ,. ' 
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ble to leave them, the seizing of éhem 
eing abominable :—and concerning the se- 


curing of strayed horses there is the same 
ditference of opinion. The argument of Malik 
and Shafei is that illegality is originally con- 
nected with taking the property of another, 
which is not allowable except where there is 


apprehension of its perishing if it be not 
taken : but where a trove property is of such 
a nature as to be capable of repéiling beasts 
of prey (such as oxen, who may repel them 
with their horns, or camels and horses, who 
may repel them with their hoofs or their 
teeth), there is little apprehension of its 
perishing : it is still however to be suspected 
that it will perish, and hence it is declayed 
abominable to secure it, and most laudable to 
leave it.* The argument of our doctors is 
that the animals in question are trove pro- 
perty, and there is reason to apprehend their 
perishing, whence it is laudable to secure 
and advertise them, in order that the pro- 
perty may be preserved, in the same manner 
as the secering of strayed goats is laudable 
according to all. 

But he ts not responsible to the finder for 
the subsistence, unless it be furnished by order 
of the magistrate.—I¥, moreover, the finder 
give subsistence to troves of this description 
without authority from the magistrate, it is 
agratuitous act, because of his not possessing 
any authority: but if he give subsistence by 
order of the magistrate, it is a debt upon the 
owner, because the magistrate is endowe 
with authority over the property of an ab- 
sentce, for the purpose of enabling him to act 
with kindnesst to the absentee; and the 
giving of subsistence is a kindness on some 
occasions, as shall be demonstrated elsewhere. 
Who, if they be fit for hire, must direct 
them to be hired out for that purpose.—I¥ 
the question respecting the subsistence of the 
troves be brought before the magistitite; he 
niust inquire into the particulars; and if the 
troves be capable of hire (such as horses, 
camels, or oxen), he must order them to be 
hired out, and subsisted from their hire, be- 
cause in this case the animals continue the 
property of the owner without subjecting him 
to any debt (and a similar judgment must be 
passed with respect to fugitive slaves) : 

Or, if unfit, to be sold, and the price re- 
tained for the owner.—But if the troves be 
unfit for hire (such as goats or sheep), and it 
be apprehended that, if the finder were to 
subsist them, the subsistence would equal 
their value, the magistrate must direct them 
to be sold, and the price to be kept, in such a 
manner that the troves may be virtually pre- 


* This is strange reasoning: it may per- 
haps have some reference to predestination ; 
i.e. aS those animals seem DESTINED to 
perish, it is impious to attempt to prevent 
destiny. 

+ By the term kindness is here and else- 


where meant a due attention to the interest 
of the party concerned. 
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served, in their value, because the preserva-— 


tion of them in substance is impracticable. 

Unless he think fit to order them a subsist- 
ence, which is in that case a debt upon the 
owner. —I¥r, however, the magistrate deem it 
fit to give subsistence, he must adjudge sub- 
sistence to be given, making the same a debt 
upon the owner of the animals,—because the 
perdi "a appointed for the purpuse of 
exercising*humanity and kindness; and the 
giving of subsistence is a kindness both to 
the owner and to the finder ;—to the owner, 
because his property is thus preserved to him 
in substance; and to the finder, because the 
subsistence he furnishes is thus made a debt 
pon the owner. 

But subsistence must not be ordered for 
more than a few days.—J HE learned in the 
law, however, have said that the magistrate 
is to issue the order for subsistence only for 
the term of two or three days, in hopes that 
the owner may appear; and that if the 
owner do not appear, he must then order the 
troves to be ih because to affor@ subsistence 
to them for a continuance would be to eradi- 
cute the property, whence there would be no 
kindness in affording them subsistence for a 
long term (that is, for a term beyond three 


QYs). 

No unless the finder produce evidence in 
proof of the trove.—Iv is observed, in the 
Mabsoot, that the production of evidence is 
requisite,—that is, the magistrate is not to 
give an order for subsisting the animal, ex- 
cept where the finder produces evidence to 
prove that ‘‘ such an animal is a trove ;”’ and 
this is approved, because it is possible that he 
may have obtained possession of the animal 
by usurpation, and in a case of usurpation 
the magistrate does not give an order for sub- 
sistence, but directs the thing usurped to be 
restored to the owner, except in a case of 
dépoSit, which cannot be proved without 
evidence ; the production of evidence, there- 
fore, is essentially requisite, in order that the 
actual state of the case may be ascertained. 

OBJECTION.» Evidence 1s not admissible 
without an adversary; and in the case in 
question there is no adversary ;—how, there- 
tore, can evidence be admitted ? 

Repty.—The evidence, in the present case, 
is not required tor the purpose of a judicial 
decree, so as to make the existence of an 
adversary a necessary condition. 

If the finder have no evidence, the order, 
for subsistence must be conditioned upon the | 
veracity of his declaration.—I¥ the finder | 
_ay, I have no evidence of the animal 
being with me as a trove,” still as it is 
apparent that it is a trove, the magistrate 
must say, ‘ Subsist this animal, provided 
your declaration be true!”’ and then, if the 
tinder’s declaration be true, he will have a 
claim upon the owner for the subsistence, 
but not 1f he be an usurper. 

The finder has no claim upon the of’ner for 
the subsistence, unless the magistrate ex- 
pressly declare, in his order, that the qoner 
1s responsible for the same;—It is here 


TROVES. 


211 


‘ 
necessary to remark that what is advanced 
above, that ‘‘ the magistrate must adjudge 
subsistence to be given, making the same 
a debt upon the owner of the animals,”’ 
plainly implies that the finder will have no 
claim upon the owner for such subsistence, 
upon his appearing at a time when the trove 
has not yet beet sold, unless the magistrate, 
in his decree, direct that ‘‘ he shall have 
such a claim upon him ;’””—but if the magis- 
trate should not thus have rendered the 
subsistence a debt upon the owner, the finder 
would have no claim upon him for it :—this 
is appraved doctrine. Sume say that the 
tinder has a claim upon the owner tor the 
subsistence, where he furnishes it by order 
of the magistrate, whether the magistrate 
may have explicitly declared the same to be 
a debt upon the owner or not. 

But he may detain the trove from the owner 
until he be paid for the subsistence ;—Uron 
the owner appearing, the tinder is at liberty 
tu detain the trove, until he pay him for the 
subsistence; because the finder has preserved 
the trove, and kept it alive, by subsisting it. 
The case is therefore the same as if the owner 
had obtained his right of property through 
the finder; and consequently the trove re- 
sembles an article of sale; that is, in the 
same manner as the seller is entitled to 
detain the article sold until the purchaser 
produce the price, so also, the tinder is 
entitled to detain the trove until the owner 
produce an equivalent for the subsistence. 
The finder, moreover, resembles a person 
who ou Shar and brings back a fugitive 
slave, that is, in the same manner as that 
person is entitled to detain the slave on 
account of a recompense (since it may be 
said that he has preserved him), so also, the 
finder is at liberty to detain the trove on 
account of the subsistence to be afforded to 
it, since he has thus preserved it alive. 

If, however, the trove perish in the finder’s 
possssion, after detention, he has no claim. 
—-ItT is to be observed that the debt. for sub- 
sistence is not extinguished by the circum- 
stance of the trove perishing in the hands 
of the finder, before his detention of it: but 
it 1s extinguished by the trove perishing in 
his hands after detention, hecause by deten- 
tion it is placed in the same state as a pledge, 
and as debt is extinguished by the destruc- 
tion of the pledge, so in the same manner the 
debt for subsistence is extinguished by the 
trove perishing after detention. 

Troves of unlawful articles are to be adver- 
tised and disposed of in the same manner as 
those of lawful articles.—Troves of lawful 
articles and of unlawful are the same, in 
this respect, that the finder is to advertise 
them for a year. Shafei contends that an 
unlawful, article is to be advertised until 
the owner appear, because the prophet has 
declared ‘‘ A trove of a FORBIDDEN thing ise 
not lawful to any but the Muonsuip” (that 
is, the claimant or the owner): and it thus 
appearing that the trove is unlawful to any 
except the owner, it is indispensable that 
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the finder advertise it until the owner ap- 
pear, and he restore it to him; for it must 
not be bestowed inalms. The arguments of 
our doctors upon this point are twofold :— 


Frnst, the prophet has said, ‘‘ Advertise the 
trove by its marks,” and then contiuue to 
advertise it for a year,” in which no distinc- 
tion is made between a lawful article and an 
unlawful :—SEcoNnDLY, the unlawful article 
in question is a trove; and if, after the 
expiration of the term of advertisement, it 


be bestowed in alms, the owner’s right of 


property in it still continucs in force ;+ and 
such being the case, the finder may bestow 
it in alms, after the expiration of the term 
aforesaid, inthe same manner as any other 
troves.—With respect to the saying quoted 
by Shafei, the explanation of it is, that a 
trove of a forbidden thing is lawful only to 
the Moonshid (that is, to the advertiser, or 
person who makes notification of it), and 
that it is not lawful for any person to take it 
for his own use.{ A trove of a forbidden 
thing is particularly adverted to in this say- 
ing, because such a trove must be adver- 
tised, although it appear to be the property 
of strangers (who are continually passing 
through the country), and if it were not for 
sich an injunction, people might apprehend 
tiuat, as being the property of strangers who 
will probably never return to demand it, the 
advertising 1s useless. 

The. claimant of a trove must 


compel a surrender.—I¥ a person appear, 


and lay claim to a trove, it is not to be given 


to him until he produce evidence, It, how- 


ever, the claimant describe the tokens of the 
trove, by mentioning the weight of the dirms 


(for instance), or the purse in which they 
are contained, and its tying, it may be law- 
fully given to him: but the magistrate is 
not to use any compulsion upon this pvint. 
Malik and Shafei allege that the magistrate 
may compel the finder to give up the trove ; 
because he merely disputes with the claimant 
the possession of the trove, and not the right 
of property in it; and such being the case, a 
description of the tokens is made a con- 
dition asthe parties dispute concerning the 
possession, but the production of evidence 
is not made a condition, as they do not 


dispute concerning the right of property. 


* Literally, ‘‘ advertise the BAG or PURSE 
containing the trove, and its tying, and then 
advertise the TROVE fora YEAR.” 

+ As he still has a claim of restitution, 


See p. 210), 
Soop 10 


e difference here turns solely upon 
the sense in which the term Moonshid & to 
Moonshid literally signifies a 
re any 
is lost,—a description which applies 
shafei 
former sense, and Haneefa in 


be taken. 
‘person who points to the place w 


thin 

equally to the loser or the finder. 
bakes it in the 
the latter. 
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has said, “ If the owner appoar, and 


the trove, without 


rove his 
right by evidence ; but it may be delivered to 
him upon his describing the tokens of tt: in 
this case, however, the magistrate cannot 
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The argument of our doctors is that 
bearer or seisinis a right which ma 
e desirable, in the same manner as actu 
aaah in a thing, wherefore no person 
is entitled to claim the possession of it but 
through proof, that is, through evidence, 
in the same manner as no one is entitled to 
claim the property in it, but through evi- 
dence ;—but yet it is lawful for t der to 
surrender the trove to the claimané, upon his 
describing the tokens, because the Prope 
escribe 
the thing which contains the trove, and the 
quantity of the contents, Ict the finder sur- 
render it to him ;”—that is, it is allowable to 
surrender it to him; for the ordinance her 
is merely of a permissive nature, since it 
appears, in the Hadees Mashhoor, that the 
claimant must produce evidence, and the 


defendant must swear,—which evinces that 
the command contained in this saying is of a 
permissive and not of an injunctive nature, 
otherwise it would not be incumbent upon 
the claimant to produce evidence. 


The finder surrendering a trove upon de- 


scription of the tokens, without evidence, 
must take security from the claimant.— 


WHEN the claimant describes the tokens of 
producing evidence, and 
the finder surrenders it to him, it is incum- 
bent on the finder to take security from him 
out of caution ;* and concerning this point 
there is no difference of opinion (according 
to the Rawayet Saheeh) beeatine here the 
finder requires the security for himself,+ 
This is contrary to the case of security re- 
quired in behalf of an absentee heir ;—that 
is, Where the Kazee distributes the effects of 
a person deceased among such of his heirs as 
are prescnt,—in this case there is a difference 
of opinion concerning his requiring security 
of the present heirs, in behalf of an absent 
heir, provided such should hereafter appear-- 
for, according to Haneefa, security is not 
required in behalf of the absentee heir, but 
according to the two disciples security is so 
required. ; 

he finder is not to be compelled to surren- 
der the trove, although he acknowledge the 
right of the claimant.—I¥ any person claim a 
trove, and the tinder verify his claim, yet 
some say that the Kazee must not compel 
him to surrender the trove ;—similar to the 
case of an agent empowered to take posses- 
sion of a deposit ; in other words, if any per- 
son plead that ‘‘ he is an agent empowered to 
take possession of a deposit from such a 
person,” and the trustee verify his declara- 
tion, yet he is not compelled to surrender the 
deposit to the agent; and so here likewise. 
Some, on the contrary, say that compulsion 





* Lest another person should afterward. 
appear, and prove the trove: to belong tc 
him, by evidence. 

+ He‘takes the security in his own behalf 
and not in behalf of any future possible 
claimant, who, if he should appear, has re- 
course to him for restitution, 
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may be used, because in the case in question, 
the owner is a person unknown, whereas, in 
the case of a deposit, the owner of the deposit 
is a person who is known, whence the pos- 
sessor cannot be compelled to surrender it to 
the agent, he not being the owner. 

A trove cannot be bestowed in alms upon a 
rich person.—THE finder must not bestow the 
trove in s upon a rich person, because the 
prophet his said, ‘‘If no owner of a trove 
property appear, BESTOW IT IN ALMS;’—and 
it is not lawful to bestow alms upon an 
opulent person ; a trove, therefore, resembles 
Zakat. 

Nor can the finder (of_rich) lawfully con- 
wrt it to his own use.—I¥ the tinder be in 
opulent circumstances, it is not lawful for 
him to derive any advantage from the trove. 
Shafei affirms that this is lawful, because the 
prope said to Yewabee, who had found an 

undred deenars, “If the owner come, sur- 
render the trove to him; but if not, make 
use of it ;”’—and yet Yewabee was in opulent 
circumstances. Moreover, th@ use of the 
trove is allowed to the tinder, where he 
neppens to be in indigent circumstances, 
only in order that this permission may be a 
motive to him to take up the trove, in such a 
manner that it may be preserved ; in other 


it will thus be preserved from eats 

ow, the poor and the rich are both alike in 
this particular; and consequently, the tinder 
who is rich may lawfully convert it to his 
own use, in the same manner as one who is 
poor. The argument of our doctors is that a 
trove is the property of another, and hence it 
is not allowable to derive an advantage from 
it without his permission, because the pas- 
sages in tho sacred writings which prohibit 
the enjoyment of another’s property are 
genfrally expressed. —The use, moreover, is 
permitted to the pog (contrary to what 
analogy would siege) , In consequence of 
the saying of the prophet already mentioned, 
and of the opinion of all the doctors; and 
therefore, any others than those remain 
under the original predicament, which is an 
inhibition of the use.—With respect to what 
Shafei urges (that ‘‘the use of the trove is 
allowed to the finder where he happens to be 
in indigent circumstances, only in order that 
this permission may be a motive to him to 
take up the trove, so that it may be preserved, 
in which particular the rich and the poor are 
both alike),’’ we reply that this reasoning is 
not admitted ; because a rich person may 
sometimes take up a trove from the ground 
under the idea that he may himself possibly 
become a pauper within the term prescribed 
for advertising ; and a poor person, on the 
other hand, may sometimes neglect to take 
up a trove, under the idea that he may, 
possibly, become rich within that term; what 
Shafei urges, therefore, under thi® idea, is 
no ground of argument. With respect to 
the instance adduced of Yewabee, it 1g to be 
considered that he converted the trove to his 
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own. use by permission of the Imam; and the 
use of a trove, by permission of the Imam, is 
lawful. 

The finder, if poor, may convert the trove 
to his own use, or, if rich, may bestow it upon 
his poor relation.—Ir the finder of a trove be 
poor, he need not hesitate to make use of the 
trove,* since in such a disposal of it a kind- 
ness is performed both to the owner and to 
the finder.t Upon the same principle, also, 
it is lawful to bestow it upon any other poor 
person: thus if the finder be rich, and his 
parents, children, or wives poor, he may 

estow the trove in alms upon them, for the 
reason above alleged. 


BOOK XII. 


OF IBBAK, OR THE ABSCONDING OF SLAVES. 


[Slavery being abolished, this subject has 
been omitted, | 


BOOK XIIL 


Definition of Mafkood.—MarFxoop, in its 
literal sense, means lost and sought after. 
In the language of the Law it signifies a 
person who disappears, and of whom itis not 
known whether he be living or dead, or 
where he resides. 

When a person disappears, the Kazee 
must appoint a trustee to manage his affairs, 
—IF a person disappear, and it be not known 
whether he be dead or alive, or where he 
resides, the Kazee must appoint some person 
to look after his property, and to manage his 
affairs, and maintain his rights; because the 
Kagce is appointed for the purpose of attend- 
ing to the interests of all such as are unable 
to attend to their own concerns; and asa 
missing person is of this description (whence 

he stands in the same predicament with an 
infant or an idiot), it 1s for his interest to 
appoint a person to look after his property 
and manage his affairs. 

Who ts empowered to take possession of all 
acquisitions arising to him.—By what is above 
stated, that ‘‘the person appointed by the 
Kazee shall maintain therights of the missing 
person,” is meant that this person shall take 
possession of ull acquisitions arising to the 
missing person from his tenements, lands, or 
effects, and also of such debts as are acknow- 
ledged by his debtors ;—and that he shall also 
prosecute for debts owing in consequence of 


After having duly advertised it, as before 
directed. 
+ Because the finder thus obtains a relicf 
from his wants, and the owner has the merit 
ofthe charity. e 
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contracts entered into by himself and which, 
are disputed by the debtor, as the rights of 
the contract appertain to him, he being the 
contractor. 

But cannot prosecute for disputed debts, 
or deposits.—But he is not to prosecute on 
account of debts owing in consequence of any 
contract entered into by the missing person, 
and which are disputcd by the debtors ; nor 
can he prosecute for the missing person's 
share in lands or effects, in the hands of a 
third person, who disputes the same ; because 
he is neither the principal, nor the deputy of 
the principal, being no more than merely an 
agent fur seisin on the part of the Kazee, 
wi is not empowered to prosecute, accord- 
ing to the tinited opinion of our three doctors ; 
—for their only difference of opinion is with 
respect to an agent for selsin appointed by 
the proprietor himself, in a case of debt, 
whom Haneefa holds to be empowered to 

rosecute, whereas the two disciples deny 

im this power.—The reason of this is that if 
it were luwful for the Kazce’s agent for 
seisin to prosecute, and he were to prosccute 
accordingly, and the debtor to produce evi- 
dence proving that the missing person had 
already received the debt, or discharged it, 
the Kazee must aca pass a decree 
accordingly, and this would be a decree 
against an absentec, which is unlawful.— 
It is not lawful for him, therefore, to prose- 
cute, except whore the Kazce is of opinion 
(with the sect of Shate1), that it is lawful to 

ass a decree against an absentee, and he 
firects accordingly, in which case it is 
lawful, because a decree is of force where it 
is passed in any case concerning which there 
is a difference of opinion.t 

OBJECTION.—The point upon which the 
difference of opinion rests, on the present 
occasion, is the decree itself; and hence the 
case requires that the validity of the deerce 
be suspended upon the warranty of another 
Kazee.t ¢ 

Repty.—The decree itself is not what the 
difference of opinion rests upon in the 
present instance, but the cause of the decree, 
namely, the evidence, the point of difference 
being, merely, whether evidence, where 
there is no actual prosecutor, amounts to 





*On behalf of the Mafkood or missing 
person. 

+ That is, where the Kazee may happen to 
dissent in opinion from the Haneetite doctors. 
The Arabic copy simply says ‘‘ in which case 
it is lawful, because the KazEE is a person 
supposed to be possessed of judgment and 
learned in the Law.” What is here ad- 
vanced affords a striking instance of the 
power of a Kazee, and the latitude alloved 
to him in passing his decrees, 

t Because this Kazee being himself a 
Yepresentative of the Mafkood, or missing 


person, and consequently a party concerned | q 


in the decree, cannot carry it into effect, 
without such authority. ‘ 
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proof ?—and where the Kazee is of opition 
that the evidence amounts to proof, and 
ae accordingly, his decree is legal and 
valid. 

The missing person’s perishable effects 
must be sold.—It is to be observed that. if 
there be, among the effects of the agen 
person, articles of a powneble nature (suc 
as fruit, and so forth) the Kazeegehust sell 
them ; because, as the preservati8n of them 
both in substance and in effect is imprac- 
ticable, they are to be preserved in effect. 

But not those which are unperishable,-— 
Bur he is not to sell any articles not liable to 
perish, either on account of subsistence, or 
for any other purpose ; becausc the Kazee is 
invested with authority, with respect to an 
absentee, for the conservation of his property, 
and hence it is incumbent upon him to pre- 
serve it in substance where that is prac- 
ticable. 

Subsistence must be afforded, out of the 
effects, to the parents and children of the 
missing person ; and to all others who, with- 
out a decree, were entitled to it during his 
presence.—Tu Kazee is to give subsistence 
to the wife and children of a missing person 
out of his property. This rule is not re- 
stricted to his immediate children, but 
extends to all related to him in the line of 
paternity, such as the father, the grand- 
father, the son’s son, and sv forth ; for it is 
a rule that every person entitled to a sub- 
sistence from the property of the missing 
person whilst he was present, independent 
of an order from the Kazee (such as his 
infant children, and adult daughters, or 
adult sons who are disabled) must in his 
absence be furnished with a subsistence, out 
of his property, by the Kazee:—but tu those 
who, whilst the missing person was present, 
had no right to subsistence independept of 
an order from the Kazee (such as brot lersg, 
sisters, or maternal ugcles or aunts), no sub- 
sistence 1s, in his absence, to be furnished by 
the Kazce, because these are entitled to 2 
subsistence only through a @ecree, and a 
decree against an absentee is illegal. By 
the property of the missing person, as here 
mentioned, is meant money, because the 
right of the above persons is meat and 
clothing, and where those are not to be 
found among the missing person’s effects, 
there is a necessity for the Kazee to decree 
the value; and the value consists of cash, 
Bullion (that is, uncoined gold and silver) is 
in this respect subject to the same rule with 
cash, since that also admits of being given 
as value, in the same manner as cash. This 
is where the Kazee has money in his hands. 

Where there are no effects in the Kazee’s 
hands, he may furnish the subsistence from 
debts, or deposits, the property of the missing 
foe however, there be no money in 

is hands, but there happen to be some in 
trust, inthe hands of another person,—or a 
lebt Owing from some other person, the 
Kazee is in that case to provide the subsis- 
tence from such deposit or debt, where the 
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trustee or debtor acknowledges the deposit 
or debt, and also the marriage or parentage. 
This acknowledgment, however, is neces- 
sary only where these points are not fully 
known to the Kazee; tor if they be fully 
known to him, the acknowledgment is not 
requisite.—If, on the other hand, some of 
these points be known (such as the debt 
and the @posit),.and others unknown (such 
as the matriage or the parentage), or vice 
versa, in this case the acknowledgment is 
req elte with respect to that which is 
unknown: thisis. approved. If the trustee 
or debtor furnish the subsistence without an 
order from the Kazee, the trustee is respon- 
sible for such disbursement, and the debtor 
is not discharged from his debt, because in 
so duing they have not paid anything either 
to the owner or to his represcntative : con- 
trary to where they furnish subsistence by 
order of the Kazce, because he appears as 
representative of the owncr. 

te the trustee or debtor deny the deposit 
or debt, together with the merriage and 
parentage, or if they deny the marriage and 
parentage only, in this case the persons en- 
tith-d to subsistence cannot be admitted, as 
plaintiffs, to prove and establish those points 
which the trustec or debtor denics ; because 
a claim is not admitted, unless it be laid 
against either the principal, or Ins represen- 
tative; and the principal, in the present 
instance, is absent; and the debtor or 
trustee are not either actually or virtually 
his representatives :—they evidently are not 
actually so, because he has not constituted 
any person his agent ; nor are they virtually 
s0, because, in the prosecution of the plain- 
tift’s claim against the absentee, the speciti- 
cation of the oveasion* of the claim is no 
good plea for the establishment of his right 
(namely, subsistence from the property in 
he @iebtor’s or trustee’s hands),—since, in 
the same manner as subsistence 1s due from 
that property, it is also due from any other 
property belonging to the missing persen :— 
the debtor o» trustee are therefore not vir- 
tually the missing person's representatives. 

The Kazee cannot effect a separation be- 
tween a missing person and his wife.—TH 
Kazee 1s not cmpowered to effect a separa- 
tion between a missing person and his wife. 
Malik maintains that, at the expiration of 
four years, the Kazee may pronounce a sepa- 
ration, after which the wife is to observe an 
edit of four months and ten days, such being 
the edit of widowhood, --and she may then 
marry whoever she pleas.s; because Omar 
thus decreed with respect to a person who 
disappeared from Mcdina; and also, because 
a@ missing person, by his absence, obstructs 


* Meaning, the circumstance of ‘‘the trustee 
or debtor having property belonging to the 
missing person in his hands,’ wMich is not 
admitted as a plea on behalf of the plaintiff, 
since his subsistence is equally due frgm any 
other part of the missing person’s property. 
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the woman’s right :—the Kazee, therefore 
must pronounce: a separation between the 
pee after the lapse of a certain time, 
ecause of the analogy this case bears to 
that of -Aila, or of -impotence ;—that is to 
say, in the same manner as, in a case of Aila, 
an irreversible divorce takes place at the end 
of four months,* on account of the husband, 
by Aila, obstructing his wife’s right,—and in 


the same manner also as, in a case of impo- 
tence, the Kazee pronounces a separation t 
at the end of the year, on account of the 
husband thus obstructing his wife’s right,— 
so likewise, in the case in question, the 
must pronounce a separation, for the same 
reason :—and 
equally analogous to a case of Aila an 
of ral ana the length of the term is ad- 
juste 

the number four from Aila, an 


AZee 


the case of absence pelng 


with a regard to both, by adopting 
the term 
ear from impotence, so as to make practice 
in this particular accord in the same manner 
with the other two. ‘The arguments of our 
doctors upon this point are twofold.—F iret, 
the rxorueEr once declared, with respect to 
the wife of a missing person, ‘She is his 
wile until such time as his DEATH or DIVORCE 
shall appear :” and Alee also said, with re- 
spect to the wife of a Mafkood, ‘‘ She is a 
mourner, wherefore she must be patient, until 
she be perfectly informed of his death, or of 
his having divoreed her.” —SxrconpLy, the 
existence of the marriage 1s notorious; and 
as the mere disappearance of the husband is 
not a sufficient cause of separation, and his 
death be a matter of unecrtainty, it follows 
that the marriage cannot be dissolved, because 
of the duubt. With respeet to the authority 
of Omar, as cited by Malik, we reply that he 
afterwards adopted the opinion of Alce.—As 
to what he farther urges respecting the 
analogy between the case in question, and 
a case of Aila, it is not admitted; because 
Alla, in times of ignoranec, Was an imme- 
diate divorce, but the law afterwards con- 
stituted it a deliberate divoree,t and hence 
it is that Aila occasions a separation, §—In 
the same manner also, the analogy urged by 
him between the case in question and a case 
of impotence is not admitted ; because where 
a husband disappears, it is possible that he 
may reappear, whercas it is not possible that 
an impotent persun should recover his virility, 
after his impotence has continued for above 
a year. 
The missing person is to be declared a 
defunct ;-- WHEN one hundred and twenty 
years shall have elapsed, from the day of the 
mnissing person’s birth, he is to be declared 








* See vol. I. p. 109. 
t+ See vol. I. p. 126. 
t Arab. Talak Mowjil, meaning a divorce 
which is to take place within a certain tim?. 
§ That is to say, 1t is for this reason, and 
not because of the husband obstructing his 
wife’s right, as supposed by Malik. 
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defunct.*—The compiler of Hedaya remarks 
that Hassan has related this as an 3 posse 0 
Haneefa. According to the Zahir Rawayet, 
this point is to be determined by the decease 
of the oo-evals of the missing persoh, or 0 
his equals—that is, those who are known to 
resemble him in health and habits of body. 
It is recorded from Aboo Yoosaf that the term 
is one hundred years.—Some of the learned, 
again, fix it at ninety years. Analogy re- 
quires that the term should not be fixed at 
any particular period, such as one hundred 
years, or ninety years, since to fix a time 
merely from judgment or opinion is illegal: 
but yet it is requisite that it be fixed by some 
specific standard, such as the demise of the 
missing person’s co-evals, because, if no 
criterion whatever were established, his 
decease could never be declared. 

At the end of ninety years oe his birth. 
—Tue benevolence of the law, however, 
suggests that the term be fixed at ninety 
years, as this is the shortest fixed term men- 
tioned, + and it is difficult to ascertain any- 
thing respecting the circumstances of the 
missing person’s co-evals or equals. 

en his wife is to observe an edit of 
widowhood.—Uron the death of the missing 
person being duly declared, his wife must 
observe her edit for four months and ten 
days from the date of the declaration, such 
being the edit of widowhood : 

And his property is divided among his livin 
heirs.—ANpD his property is to be divide 
among such of his heirs as are then living: 
the case, therefore, is the same as if he had 
actually died upon the instant of the decla- 
ration, and hence any person who died pre- 
ou to the declaration does not inherit of 

im, 

A missing person’s right of inheritance 
from a relation cannot be established during 
his disappearance,—IF the relation of a mis- 
sing person die during his disappearance, 
the missing person is not an heir, becafise 
his existence at the time is established 
merely from circumstances, as having been 
once known, and consequently accounted to 
continue so long as nothing appears to the 
contrary. Now mere circumstantial evidence 
is but weak, and therefore incapable of con- 
stituting proof to a claim (that is, to the 
establishment of a thing as yet unestab- 
lished), although it constitute proof sufficient 
for repulsion (that is to say, to prove the 
continuance of a thing already established). 

But his portion is held in suspense.—W11H 
respect to the expression ‘‘ the missing per- 
gon is not an heir,”’ it means that, whatever 
may be his portion of inheritance, he does 
not obtain a property in it, but it is held in 
Suspense ; because his being in life is doubf- 


This is the rule in the Sonna. The com- 
piler of the Hedaya, however, has fixed it at 
ninety years, as appears a little below. 

+ By any of the law doctors or commen- 
tators. r 


f the ot. 
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ful; and this is a sufficient cause of #us- 


ense. 
3 And, at the end of ninety years of he do 
not ied in the interin), 18 divided among 
er heirs.—Ir, therefore, he afterwards 
appear to be living, it oes to him; but if 
there be no evidence of his being in life 
when aseee years have eared his portion, 
which has been so suspended, 1s g&en to be 
distributed among those who were heirs to 
the original proprietor at the period of his 
demise, as in the case of embryos in the 
womb. Inthe same manner, also, if a per- 
son make a bequest to a missing person, and 
the testator die, the bequest does not take 
place, but is held in suspense, because bas 
uest stands upon a similar footing with 
inheritance. 
Disposal of inheritange in case of a co- 
heir.—Ir is arule that if there be another 
heir beside the missing person, who is not 
entirely precluded by the missing person, 
but whose right is diminished by his inter- 
vention, this heir is to receive that which is 
the least of the two portions of inheritance, 
and the remainder is held in suspense. If, 
on the other hand, there be another heir, who 
is entirely precluded by the missing person, 
no part of the inheritance is to be paid to 
him, but the whole portion of inheritance 
must be held in suspense. An example, in 
illustration of this case, is as follows:—~—A 
person dies, leaving two daughters, and a 
son who has disappeared ; and also a son’s 
son, and ason’s daughter; and his estate is 
in the hands of a stranger; and the above 
heirs, and the stranger, all agree that the 
son of the deceased is a missing person ; and 
the two daughters demand thcir inheritance; 
in which case they are paid their moiety out 
of the deceased’s estate, as this is their un- 
doubted share: but the other moiety, which 
is the portion of the missing person, is field 
in suspense, and no part of it paid to the 
son’s children, because they are entirely 
proc ndee by the missing person if he be 
iving, and are therefore not entitled to re- 
ceive the inheritance, because of the doubt ; 
and this remaining moiety is not to be taken 
out of the hands of the stranger, unless he 
be discovered in some dishonest practices.— 
Apposite to the example of the missing per- 
son is the case of a fetus in the womb, for 
whom a ghild’s inheritance is reserved, 
according to an opinion upon which decrees 
are passed. If, also, there be another heir 
beside the foetus, who is not in any circum- 
stance precluded, nor his portion altered by 
the intervention of the fotus, his complete 
portion is paid to him: but if this heir be 
such as is entirely precluded by the inter- 
vention of the foetus, nothing whatever is 
paid tohim. Thus, if a man die, leaving a 
maternal sister and a pregnant wife, nothing 
whatever is paid to the sister, as she is 
entirely frecluded from inheritance by the 
intervention of a child, whether male or 
female, If, on the other hand, the heir be 
one whose share is altered by the interven- 
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tion tf the fetus, in this case the smaller partnership, therefore, it is not lawful for 
of the two portions is paid to him, as this one partner to perform any act with respect 
smaller share is his undoubted right, in the to the other’s share, without his permission, 
same manner as in the case of a missing each being as a stranger with respect to the 
erson. For instance, a man dies, and other’s share. It is, however, lawful for 
eaves a oo wife, and a mother who either partner to sell his own share to the 
acknowledges the pregnancy, in which case other partner, in all the cases here stated :— 
the wife is paid an eighth and the mother a and he may also sell his share to others, 
sixth ; bese, if the fowtus be born alive, without his partner’s consent, exceptin 
the wife would receive an eighth, and the only in cases of association or admixture o 
mother a sixth; butif it be not born alive, property, for in both these instances one 
the wife would receive a fourth, and the partner cannot lawfully sell the share of the 
mother a third. .A sixth and an eighth other toa third person without his partner's 
are therefore paid immediately, as these permission. The distinctions upon this 
are their portions at all events. pont are related in the Kafayat-al-Moon- 

e tihee. 

Partnership by contract. —SurnKat AXKID 
or partnership ts contract, 1s effected by 
proposal and consent,—that is, by one per- | 
son saying to another, ‘‘L have made you 


BOOK XIV. my partner in such a property,” &0. and the 

OF SHIRKAT, OR PARTNERSHIP. other ee ‘‘T consent :” and it is a con- 

| in ..,. dition of the contract that the concern re- 
Definition of Shirkat.—Suirxat, in its specting which it is made be of such a nature | of 


primitive sense, signifies the conjunction of as to admit of delegation, in order that the ‘ 
two or more estates, In such a manner, that acquisition arising from it may be partici- | 
one of them is not distinguishable from the pated in by both parties, and that thus the | 
other. The term Shirkat, however, is ex- effect or design may be established,—in 
tended to contracts, although there be no other words, that the acquisition may be- : 
actual conjunction of estates, because a con- come equally the property of both. 
tract is the cause of such conjunction. In = Js of four descriptions, by reciprocity, in 
the language of the Law it significs the traffic, m arts, and upon personal credit,— 
union of two or more persons In one Con- PartNERSHIP by compact is of four kinds; 
ad, : se “VIZsS 
Partnership is lawful ;—PARTNERSHIP is 
lawful, because in the time of the prophet -— 8 
men were accustomed to have transactions by reciprocity. ©: ¢ : orship i 
n deters and the prophet confirmed been or ee 7p a ~ 
them therein. : i eck ' ee ae 
And of two hinds; by. right of property, IH.—Shirkat-Sinnaia, or partnership in 
and by contract.—PARTNERSHIP is of two 4rts. °° ; hi 
kinds, Shirkat Milk, or partnership by the IV.—Shirkat-Woodjooh, or partners 1P, 
right of property, and Shirkat Akid, or part- Upon personal credit. lite aren 
nership by contract. ae Description of partnership by reciprocity. 
Partnership by right of property ws erther —Shirkat-Mofawizat, or partnership by re- 
optional, or compulsive ; and does not admit ciprostty, is where two men, being the equals 
of either partneay acting with respect to the of each other, in point of preperty, privi- 
other's share,—SHIRKAT MILK applies where leges, ard religious persuasion, enter into 
two or more persons are sala ads of one a contract of co-partnership ;~—because this 
thing ;—and it is of two different natures, species of partnership is an universal part- 
optional and compulsive r—optional, where nership in all transactions, where each part- 
two persons make a joint purchase of one ner reciprocally commits the business of the 
specific article ; or where it is presented to partnership to the other, without limitation 
‘het as a gift, and they accept of it; or or restriction; for the term Mofawizat, in its 
. where it is left to them, jointly, by bequest, literal sense, means equality. 
and they accept of it;—or where they both It requires equality in point of capital ;— 
obtain possession, by conquest, of one specific IT 1s therefore indispensable that a perfect 
article in an enemy’s country;—or where equality exist throughout, in the property, 
they unite their respective properties in such that is, in the partnership oaptel such as 
a way as that one is not distinguishable dirms and deenars.—(No regard, however, is 
from the other (such as the mixture of wheat’ paid to an excess in anything beyond the 
with wheat),—or where it may be difficult to artngrship capital, such as goods or effects, 
distinguish them (asin a mixture of wheat tends or debts.) be ae 
with barley):—and compulsive, where the And of privileges ;—In the same manner, it 
properties of two persons become united _ = 


without their act, under such circumsPances j : 
as render it difficult or impossible to distin- * The commentators define it partnership 


guish between them; or, where two persqns in pugchase and sale. The term does not 
jnherit one property. In this species of admit of any literal translatio#?. 
6 


oo 


I.—Shirkat-Mofawizat, or partnership 


foct 
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is indispensable that an equality exist with 
respect to privileges ;* because, if either 
partner were endowed with bilan not 
vested in the other, there could be no perfect 
equality. 

And similarity of religion and of sect.—In 
the same manner also, equality is indi&pen- 
sable in point of réligion and of sect, as shall 
be hereafter demonstrated. Partnership by 
reciprocity is lawful, upon a favourable 
construction ;—but, according to analogy, it 
is unlawful. This, also, is one opinion 0 
Shafei. Malik says, ‘‘I know not what Mo- 
fawizat is!’’—Analogy would suggest that a 

vartnership of this description is unlawful,— 
boca ane it includes a power of agency with 
respect to an unknown subject, and also an 
obligation of security with respect to a thing 
undefined ; and as each of these, individually, 
is illegal, it follows that, when united, they 
are illegal a fortiori. The reason for a more 
favourable construction upon this point is 
that the prophet has-said, ‘Enter into part- 
nerships by reciprocity, for in that there. 1s 
great advantage.” In this manné, also, 
men had transactions together, no person 
forbidding them. Analogy, therefore, 1s 
abandoned. Ignorance, moreover, in the 
sontract in question, is lawful as a depen- 
dant of another circumstance,—that is, as a 
dependant of equality t—in the same manner 
as in a contract of Mozaribat, where the con- 
tract comprehends a commission of agency 
for the purchase and sate ot articis “un- 
known, which Commission is in itsclf illeeal, 
but 18 nevertheless legal in a contract of Mo- 
zaribat, as a dependant of the contract; and 
so also in the case in question. 

The term reciprocity must also be expressed 
en the contract.—A CONTRACT of reciprocity 
‘is not complete unless reciprocity be ex- 
pressly mentioned in it, by the parties de- 
elaring ‘“‘we are partners, In a partnership 
by reciprocity,’ —because the conditions of 
it cannot otherwise be known. If, however, 
in entering into such a contract, they declare 
all the conditions of it, the contract 1s lawful, 
although the term réciprocity be not parti- 
cularly expressed in it, because regard 1s had 
to the sense, and not to the letter. 

dt is lawful between free adults, whether 
Mussulmans or Zimmees.—A contract of 
reciprocity is lawful between two adults who 
are free, whether they be both Mussulmans, 
or both Zimmees, since, in cither case, an 
ety exists between the parties. If one 
of them, also, be a scriptural Zimmee,t and 
the other a Pagan, the contract is lawful, 
because infidelity is one general description 
with respect to faith, ee hence equality in 
point of religion exists in this instance. 

Tt is not lawful between a slave and afree- 
man, oF an infant and an adult.—A con- 

TRACT of reciprocity is not lawful between a 


slave and a freeman, or between an iffant 
and an adult; because equality does not 
exist in those instances ;—as an adult free- 
man is competent to transact business, and 
to give bail, whereas a slave is not compe- 
tent in either of those poirits, but by con- 
sent of his master; and an infant is not at 
all competent to give bail, nor to transact 
business, but by permission of guardian. 
Or a M. ussulman and an infidel ;~-A CON- 
TRAUT OF reciprocity is not lawful between a 
Mussulman and an infidel, according to 
Haneefa and Mohammed. Aboo Yoosaf 
alleges that it is lawful, because equality 
exists between those in point of agency and 
bail, since in the same manner as it is lawéul 
for a Mussulman to be an agent or a surety, 
so Js it also for an infidel: and with respect 
to those particular transactions which are 
lawful to one of these, and not to the other 
(such, for instance, as dealings in wine or 
pork), they are not regarded, in the same 
manner as a similar difference is not re- 
arded where a Haneehte enters jnto a con- 
tract of reciprocity with a follower of Shatei, 
for here the contract is lawful, ‘notwith- 
standing the diffcrent tenets of those sects 
respecting wilful dealings in the offspring of 
‘Tasmceas,* which are held to be lawful by 
the followers of Shafei; but which are 
deemed illegal by the Haneefites, as being 
(according to them) forbidden. Such a con- 
tract, however, between a Mussulman and a 
Aimmee is nevertheless abominable (accord- 
ing to Abvo Yoosaf) ; as Zimmees frequently 
center into cngagements of an unlawful 
nature, In consequence of which a Mussul- 
man might fall into what is prohibited. 
The argument of Haneefa and Mohammed 
is that the two yersons in question are not 
upon’ an equality in point of power of 
action,—because, if a Zimmee purchage wine 
or-pork with the capital stock, the purchase 
is valid, whereas, if a Mussulman were to 
purchase these articles it is invalid : hence 
the parties are not upon an equal footing in 
point of transaction. a 
Nor betiveen two slaves, two infants, or 
two Mokatibs.—A conrract of reciprocity is 
not valid between two slaves, two infants, 
or two Mokatibs, because a contract of 
reciprocity is toun ded upon each party bein 
surety for the other, and the, bail of aiioh 
ersons is invalid. It is to be observed, 
owever, that on al] occasions where a con- 
tract of reciprocity proves invalid from the 
non-existence of some of its conditions, and 
those conditions are not requisite in Ainan 
(or partnership in traffic), the contract of 
reciprocity becomes a contract of partner- 
ship in traffic because of the existence of all 
the conditions requisite in such a contracts 
It comprehends both agency and bail.—A 
CONTRACT ot reciprocity comprehends the 















































* Arab. Tissirraf; that is, power of action. 
tA Jd il Christian subject of the 
Mussulman government. 


* Tasmeeas are camels turned loose and 
suffered to pasture at large without a herds- 
man, as being dedicated to Gon. 
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propefties both of apeney and bail. It com- 
rechends the property of agency, because if 


each of the contracting parties were not the 
agent of the other, the end ane ry 
mutual participation of property), would be 
defeated. It also comprehends the property 
eof bail, because if each party were not 
surety for the other, the equality, in certain 

articularssential to traffic (such as the 
femand of payment from either of them for 
purchases made by the other), could not 
exist. 

A purchase made by either partner is par= 
ictoated between both ; except in articles of 
suosistence.—WHATEVER is purchased by 
either of two partners under a contract of 
reciprocity is participated of by both, except 
the food and clothing purchased by the 
partner for himself and his family ;—because 
a contract of reciprocity requires that both 
parties be upon a perfect reget Ate as 
each is the other’s substitute in all deaKngs, 
it follows that a purchase made by one is 
equivalent to a purchase by bo#h. This, 
however, is exclusive of such articles as are 
here excepted (which exception procecds 
upon a favourable construction), as the 
articles in question must be excluded from 
a contract of reciprocity, necessarily, because 
there is perpetual occasion for them: for 
one partner cannot be made answerable for 
the other’s wants; ncither can one of them 
expend the property of the other in the 
supply of his own wants; yet the purchase 
of these articles is indispensable; and, on 
account of this indispensable necessity, the 
food and other articles mentioned appertain 
solely to the purchaser. (Analogy would 
suggest that those articles also are partici- 
pated in by both partners, in conformity 
with what was before advanced, that “a con- 
tract gf reciprocity requires that both par- 
ties be upon a perfect equality.) The seller 
of the food or clothing is, however, at liberty 
to take the price of his commudity from 
either partner, as he pleases; from the 

urchaser, evid@ntly, since it was he who 
bought the article ; and also from the other 
partner, since he is surety for the purchaser ; 
and in this last case the other partner takes 
from the purchaser a moiety of what he has 
paid to the seller, as having discharged a 
debt of the purchaser out of property com- 
mon to both. at Gk, 

A debtiincurred by either partner 18 obli- 
gatéry upon the other.—WHATEVER debt is 
incurred by either of two partners 1n reci- 

rocity, for a thing 1n|W ich partnership 
olds, the other partner is responsible for 
the same, in order that equality may be 
established. Of those things in which part- 
nership holds are sale, purchase, and receipt 
of hire or wages ;—and of those in which 

artnership does not hold are marriage, and 
divoree for a compensation, compositign for 
blood wilfully shed, and composition for a 


subsistence, and offences against the person. 
he get ‘ l an hy etther 
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partner, 18, binding upon _° other ;—Ir a! 
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a 
partner in reciprocity become, in behalf of 
a thi rson, surety for property to a 
stranger, it is binding upon the other part- 
ner likewise, according to Haneefa. The 
two disciples allege that it is not binding 
upon the other partner; because a person’s 
becoming surety for another is a gratuitous 
act* (whence it is that the bail of on 
infant, a Mazoon, or Mokatib, is invalid,— 
and also, that if a person give bail upon his 
deathbed it is valid with respect to a third 
of his property only);—and as becoming 
surety is a gratuitous act, it is equivalent to 
the act of granting a loan,.or giving bail for 
the personal appearance of any one;+ in 
other words, if one of two partners in reci- 
procity were to grant a loan to a stranger 
out of the poxnen an stock, it does not 
affect the other partner, insomuch that the 
right of exacting repayment rests solely 
with the lender, as lending is a gratuitous 
act ;—and in the same manner, if one of two 
partners in reciprocity become bail for the 
personal appearance of any one, a requisi- 
tion for¢he production of the person bailed 
cannot be made to the other partner ;—and 
so likewise in the aye ae The 
ar of Hancefa is that bail for pro- 
pérty, 18 gratuitous in its principle, but in 
“consequence induces a kind of obligation 
r act; because, in consequence of the 
pail, the surety is entitled to exact of the 
person bailed whatever he pays to his credi- 
tors, provided the bail had been given with 
his concurrence: it is therefore compre- 
hended in a contract of reciprocity, with 
regard to its continuance (and the circum- 
stance of its continuance is the point in 
question, as we say “it becomes binding 
upon his partner after becoming so upon 
himself).”’ With respect to what the two 
disciples urge, that ‘‘a person’s becoming 
surety for another is a vratuitous act; 
whence the bail of an infant, a Mazoon, or 
Mokatfb, is invalid; and consequently, that 
it is not comprehended in a contract of 
reciprocity,’ we reply, that a contract of 
bail entered into by incompetent persons is 
invalid in its principle; but in the case in 
question it is binding upon the other part- 
ner in the circumstance of its continuance 
only. Bail, therefore, with regard to its 
continuance, as being an act of exchange, 
bears a relation to traffic; and traffic is 
comprehended in a contract uf reciprocity. 
If a dying person, on the other hand, enter 
into a contract of bail, it is valid with 
respect to a third of his property, in regard 
to its execution, as well as its continuance. 
Thus bail for property is not of a gratuitous 
nature in its continuance, whereas bail for 
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* All concessions, or acts of a gratuitous 
description, are admitted in law to affect 
only the actor himself, 

+ There is a material difference between 
bail fer property, and bail for the person; as 
is shown at large elsewhere. (See Po7\ 
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the person, on the contrary, is gratuitous, 

h in ita execution and its continuance. 
Hence bail for property is in no respect 
analogous to bail for the person. As to what 
the two disciples further urge, that ‘‘if one 
of two partners in reciprocity were to grant 
a loan to a stranger out of the partnership 
stock, it does not sr the oa aria a . 
lending is a gratuitous act,’—it 1s no 
admitted ; because it is recorded from 
Haneefa, that the act of lending does affect, 
the partner: if, however, it even were ad- 
mitted by Haneefa, as not affecting the 
other partner, we reply that a loan in 
money is equivalent to the act of lending 
any article of goods or effects; and hence 
the property paid to the lendér by the 
borrower may be said to be the same identi- 
cal property which he had borrowed, and 
not a compensation for it (whence a stipu- 
lated time or place of repayment are not 
valid in it), at therefore, that lending does 
not bear the property of exchange. 

Unless it be enyaged in without consent of 
the surctee.—All which is here advanced 
proceeds upon a supposition of the bail for 
property having been contracted with the 
concurrence of the person bailed. If, how- 
ever, it be entered into without his con- 
eurrence, it is not binding upon the other 
partner (according to the Rawayet Sahech 
of Haneefa), because in a bail so contracted 
the property of mutual obligation or ex- 
change does not exist in its continuance. 
Let it be observed, also, that indemnification 
for usurped property, or indemnification 
for damages, stand on the same ground as 
bail for property, as these are of a retribu- 
tive nature in their principle, 


ecession of property to either partner. 
by gift or mheritance resolves a@ partnership 


by reciprocity into a partnership in traffic.— | p 


F a property,” of such a nature as that 
partnership in it is validyshould fall to one 
of two partners in reciprecity, by inheri- 
tance,—or, if any person present him with 
such property, by gift, and he take posses- 
sion of it,—the contract of reciprocity is 
null, and the partnership becomes a Shirkat 
Ainan, because equality in point of pro- 
perty (such as is capable of constituting 
capital stock) is a condition essential to a 
contract of reciprocity throughout, and this 
does not exist in the present case, as the 
other partner is not a participator in the 
property so acquired by gift or inheritance, 
no principle of partnership therein appear- 
ing with respect to him. The partnership 
by reciprocity, however, is resolved into a 
Shirkat Ainan, or partnership in traffic, as 
the case admits of such a partnership, 
equality not being essential theretg; in 
reciprocity, on the other hand, it is 
essential, and consequently reciprocity no 





ee 


* Arab. Mal. Meaning property in cash, 
bullion, or other article capable of constitut- 
ing capital stock ; in opposition to Rakt and 
Matta, that is, specific goods and effects. 
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longer continues. The reason of this that 
a contract of reciprocity is not of an absolute 
nature: now, in a contract which is not of 
an absolute nature, the rules with respect to 
its continuance and its commencement are 
one and the same; hence an increase of the 
capital stock {of either partics] during its « 
continuance is equivalent to an inequality 
in its commencement; and as afinequality 
of capital, in the commencement of a 
partnership of reciprocity, is prohibitory to 
contracting it, so, in the same manner, such 
inequality taking place during its continu- 
ance prohibits it:—the contract of recipro- 
city, therefore, terminates. 

nless the property be of @ nature «n- 
capable of conning stock.—If one of two 
partners in reciprocity inherit goods or 
effects,* these are his ale roperty ; but the 
contract of reciprocity does not become 
null (and the same rule also obtains if one 
of them inherit land); because, as those 
articles are incapable of constituting capital 
stock, eqfality with respect to them is not a 
condition. 


Section. 

Partnership by reciprocity cannot be con- 
tracted but tin cash.—PARTNERSHIP by Yé- 
Te ctr ton eet we . ey 
ciprocity cannot be contracted but in dirms, 
decnars, or fluctuating faloos:+ Malik alleges 


that sugh a partnership is lawful in gongs — 
and yflccts; and aise in all articles estimable 


by weight, or measurement of capacity, where 
the species is the same, because a partnershi 

so contracted respects a known and specifie 

capital, whence those articles ate equivalent 
to money. Its otherwise in a_contract of 
Mozaribat; for that is restricted _sulely to cash, 
the Tégality of it being contrary to analogy, 
‘since under this species of engagement a 
fit_is acquired on property congerning 
which there is no ‘responsibility (as ‘the 
manager is not ToSpOT SIDES Tor the Mozaribat 
stock), and the prophet has forbidden the 
acquisition of gain upon property in which 
there 1s no responsibility ; tht contract, there- 
fore, must not go beyond what is prescribed 
by the Law; and the only thing in which the 
LAW declares Mozaribat to be lawfal.is-cash. 
The arguments of our doctors upon this point 
are twofold.—Frrst, if a contract of recipro- 
city, in goods and effects, were held to be 
legal (as maintained by Malik), it would 
necessarily induce a. erty 
concerning which there is no responsibility ; 
because, upon each partner in reciprocity 
selling his own particular capital (consisting 
of goods and effects), if the. goods of one 


* Arab. Rakht wa Matta. In opposition 


to Mal. 
+ Arab. Faloos- Rabiha. Faloos is a 
coppey coin of uncertain value. Faloos- 


Rabiha means copper coin on which an ad- 
vantage may be gained (owing to the fluc- 
tuction in its value), and hence the term 
Rabiha is here rendered fluctuating. 
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partner produce a greater price than the 
goods of the other, the excess of profit upon 
the goods of the former would be due to the 
latter; and this would be a profit from pro- 
perty for which the person who gains by it 
1s not responsible, and in which he has no 
right; because in this instance the contract 
is connected with actual goods, and not with 
the semb]®&ge of them, such as debts; and 
the goods are a trust in the hands of € 
partner. trety—whence it is eviden 
that a profit 1 on property con- 
cerning which there is no responsibility. It 
Bere with cas q ee 
elther partner mey purchase wit! e 

stogk, vonsisting of sash, the purchase thereof 
is not connected with the actual capital, but 
with its semblance, namely, debt (since the 
price of it is a debt) ;—now the purchase 
being connected with the semblance of the 
capital (namely, debt), and the other partner 
also being liable to be called upon for if (as a 
contract of reciprocity involves mutual bail), 
it follows that the consequence ol®ected (of 
profit upon property concerning which there 
is no responsibility) is not induced, since this 
1s @ property in which there is responsibility. 


SrconDy, The Airst-ransaction jn, goads and 
effects is the sale of them ; and the first trans- 


actfon in ‘cash “is purchase made with it :— 
now a person selling his property under the 
condition of another being his partner in the 
proceeds is unlawful, since this is endowing 
with a right of property in the debt, and an 
endowment of right in a debt, made to any 
other than the dcbtor himself, is illegal: on 
the other hand, his making a purchase with 
his own property, under the condition of 
another being his partner in the article pur- 
chased, is lawful, since this is endowing 
with a right of property in an actual sub- 
stance, and not in a debt. 

copper coinage ws comprehended under 
the head of cash.—Fatoos-Rapia, or flue- 
tuating copper coins, are connected with dirms 
and deenars [cash], as they pass current, in 
the same manner. as gold and silver coin. 
Mohammed is of this opinion, because he 
holds that faloos are cash, insomuch that 
they cannot be particularized by specitica- 
tion; whence it is that if any person were 
to purchase an article, for certain faloos, he 
is at liberty to give any other faloos in place 
of them ; and also, that two specitied faloos 
cannot be sold for one faloos, according to 
what is established. According to the two 
elders, partnership, or Mozaribat, are not 
lawful in faloos, although they be current, 
as the valuation of them fluctuates from time 
to time, and they at length become the same 
as goods or effects.” Aboo Yoosaf 1s else- 
where said to entertain the same_opinion 
with Mohammed upon this point. It is also 
recorded, from Haneefa, that a contract of 
Mozaribat is lawful in current faloos; but 
not a contract of reciprocity. Thu part- 


* ‘That is, are no longer current. 
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cia by reciprocity is not lawful in any 
thing beyond dirms, deenars, and currant 
EO ci oid ae “oils. Bale hese 4h 
r tn gold of ssiver ton, where that 
anette currency.—tr ts to be observed, 
however, that if gold or silver bullion, by 
general usage, pass current for value,t in 
this case partnership by reciprocity is law- 
ful in it. This 1s also related in the 
Kadooree. It is asserted, in the Jama 


Sagheer, that partnership by. is 
not lawful i lien ; for 
Traing at authority, uncoined gold 


and silver are the same as household stuff, 
distinguishable by identic specification, and 
therefore incapable of constituting capital in 
cither partnership or Mozaribat. It is said 
in the Mabsoot, treating-of exchange, that 
gold or silver cannot be identitied by specifi- 
cation, insomuch that a contract of sale is 
not broken in consequence of any accident 
to the bullion before delivery (that is, if a 
person purchase any article, agreeing to give 
for it certain gold or silver uncoined, and it 
be lost dcfore delivery, the contract of sale 
is not broken, because the gold or silver 
cannot be particular] apeoiied i Now such 
being the case, it follows (according to this 
statement) that uncoined gold or silver are 
capable of con ing capital -stock,.in 
cither Mozaribat or ‘partnership, on this 
ground, thet the precious metals. were origi- 
nally introduced for the purpose of valua- 
tion t The opinion delivered in the Jama 
Sagheer, however, is the most approved ; 
because, although the precious metals were 
originally introduced for the purposes of 
traffic, yet their capacity to represent pro- 
perty depends upon their being coined, as, 
when once coined, they are no longer liable 
to be used for any other purpose (such as 
making ornaments for the person, and so 
forth): uncvoined gold or silver, therefore, 
does not constitute value, except where the 
use of*it in that way is customary, in which 
case it is the same as coin, and consequentl 

a representative of property, and as suc 

capable of constituting capital stock. It is 
to ie observed that what was before advanced, 


that “‘ partnership by reciprocity is_not law- 
ful in an STS Boyan aes: eenars, and 
current fadoos,’ applies to all articles of 
weight -and measurement of capacity, or 
which are of a heterogeneous nature.§ The 
illegality of FeUIDrocal partnership in these 
articles is admitted by all our doctors, pro- 








“ That is, such as have not yet become 
depreciated below the current standard. 

+ Arab. Simn (or Thimn); meaning a 
representative of property, and therein 
used{in purchase and sale) to express price. 

t Arab. Sil-Simneeat; that is, for the 
purpose of constituting price, or (in other 
words) of representing property. 

Arab. Adwee Mootkarib, that is, re- 
sembling in appearance, but differing in 
speciés. @ 

 ] 
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vided the partnership be contracted previous 
to the union or admixture of stocks, in which 
case it in illegal, and each partner receives 
the profit arising from his own particular 
commodity, and the loss upon it also falls on 
him, If, also, two persons mix homogeneous 
stocks, and then enter into a contract of 

artnership, Aboo Yoosaf holds the rule to 
Be the same, and that a partnership by right 
of property is here established, not a part- 
nership by reciprocity. Such, also, is the 
doctrine of the Zahir Rawayet. According 
to Mohammed, the contract of partnership, 
in this instance, holds good. 

Or (according to Mohammed) in homoge- 
nevis stocks, after admoxture.—THE result 
of this difference of opinion appears where 
the property of both partners 1s equal, and 
they Bfipiilatée “a larger profit to one, and a 
smaller protit to the other ;—for in this case, 
according to Aboo Yoosaf, each is to receive 
in proportion to his property, and he in 
whose favour the larger profit had been 
stipulated is not on that account entitled 
to receive any excess; but, acconding to 
Mohammed, each is to receive agreeably to 
what was stipulated. The ground upon 
which the Zahir Rawayet proceeds is that 
articles of weight and measurement of capa- 
city,* and so forth, are distinguishable by 
specification after admixture, in the same 
manner as before. The argument of Mo- 
hammed is that the articles in question are, 
in one shape, value; for if a person were to 
sell goods tor such articles, so that the price 
of the goods (consisting of those articles), is 
a debt upon the purchaser, it is lawful ; and, 
in another shape, they are subjects of sale, 
as admitting of spccification: attention, 
therefore, is paid to both these circum- 
stances, with respect to situations both of 
admixture and of non-admixture: in other 
words, partnership in them, before admix- 
ture, is unlawful, as they are then subjects 
of sale; but after admixture it is lawrul, as 
they then constitute value: contrary to the 
case of goods and effects of any other de- 
scription, since these are not value in any 
shape. 

It cannot be contracted respecting hetero- 
geneous stocks.—Ir the stocks [of the re- 
spective parties] be of two different species 
such as barley amd wheats -tr-olnes and 
pepper, and the proprietor unite them, and 
then enter into a contract of partnership, it 
is unlawful according to ail our doctors. 
The reason for this distinction, according to 

ohammed, is that whatever is mixed, of 
one species, is Zooatal Imsal;+ and what- 
ever 1s mixed, of two different species, is 





* Meaning always grain, or liquids, such 
as are capable‘of admixture; in opposition 
to Rakht and Matta, that is goods and 
effects. 

_+ Things compensable by an equal quan- 
tity of their own species (such as wheat for 
wheat, barley‘for barley, &c.) _ 


é ' 


PARTNERSHIP. 


(Vox. IT. 


Zooatal Keem:* now as things of different 
species, when mixed together, are Zooatal 

eem, ignorance exists with respect to them 
(because, it is requisite that appraisers 
the value of them),t and they are therefore 
incapable of constituting capital stock, in 
the same manner as any other goods or. 
effects :—a partnership in them is conse- 
uently invalid; and such beigg, the case, 
they become subject to the rules in admix- 
ture of property, as treated of under the 
head of Decrees, in the Jama Sagheer, and 
which shall be fully set forth (in this work) 
when we treat of deposits.{ 


Partnership by right of propert 1s effected 
oy each partner sellin eer his sigck 
to the other.— WHERE two persons are 
desirous of entering into a contract of 
partnership in goods and effects, each must 
sell one half of his own goods in lieu of one 
half of the goods of the other, so that a Shir- 
kat-Milk, or partnership by right of pro- 
perty may be established between them; and 
then let t.em enter into partnership by com- 
pact.—(Our author remarks that in this 
instance a partnership in right of property 
is established, but that a partnership by 
reciprocity is not lawful, as goods and etfects 
are incapable of constituting stock in such a 
partnership.) With respect to what is ad- 
vanced abuve, that ‘‘each partner must sell 
one half of his own goods in lieu of one half 
of the goods of the other,” it means, that 
each is thus to sell a moiety of his goods to 
the other, provided the value of the goods of 
each be equal. lf, however, the value of 
the gcods of each be different, it is requisite 
that he whose goods are of least value sell 
such a proportion as may suffice to establish 
a partnership ; for instance, if the value of 


Co 

*“ Things compensable only by an equiva- 
lent in money. 

+ Before the respective proportion of each 
partner, in the capital stuck, can be ascer- 
tained. 

t The arguments throughout this and the 
preceding passages are so much involved in 
subtle distinction and perplexing casuistry, 
and are in many places so little capable of 
an intelligible translation (from the 1mpossi- 
bility of rendering clearly the technical terms 
which so frequently occur in them), as 
greatly to obscure the matter. The prin- 
ciple upon which the whole turns is that 
‘‘a partnership by reciprocity cannot be 
entered into with respect to any articles 
which are not standards of value ;”’ and the 
question is, ‘‘ what articles they are which 
may be considered as standards ?”’—which 
some of the doctors confine solely to cash in 
the precious metals: others extend it to 
bullion ; and others, again, to copper coins 
[faloogy ; whilst some include grain, contend- 
ing that this is a standard of value, and 
sy garden be used to represent property, 
in the same manner as cash. 
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the gpods of one be four hundred dirms, and 
that of those of the other be one hundred 
dirms, then let the latter sell four-tifths of 
his goods to the former, Mn lieu of one-tifth 
of his goods, so that the whole of the goods 
may be held in partnership between the 
parties, in five lots, or shares. With respect 
to what is advanced by our author, as above, 
that “a ®aytnership in right of property is 
established, but a partnership by reciprocity 
is not lawful,” it is of no weight; for, ren- 
dering goods and effects capital stock in a 
contract of reciprocity is ‘liceal only, be- 
cause this would induce a protit upon pro- 
perty concerning which there is no responsi- 
bility,—or, because the respective capital of 
eich would be unknown at the time of divi- 
sion: but neither of these reasons exist in 
the case in question :—the first reason does 
not exist, because upon each selling a moiety 
of his estate to the other, the half of each 
partner, respectively, is a subject of respon- 
sibility to the oe with respect to its 
value, and hence the protit whigh accrucs 
from the property of both is a profit from 
property which is a subject of responsibility; 
end the second reason does not exist evi- 
dently, because there is no occasion for 
specifying the respective capital of each 
partner at the time of division, so as to 
require the valuation of appraisers, thence 
inferring ignorance respecting it, because 
the property of both is equal, and they are 
both partners in that property, and con- 
sequently, whatever price the property may 
bring must necessarily be divided between 
them in equal shares. 

De rot Q ’ 


is contracte each party respectively 
becoming the agent of the other, but not his 
bail. This species of partnership 1s where 
two @ersons become p: Lhe 
cular traffic, such as in clothes or wheat (for 


instafice), vrswhere they beco artner 
all manner of commerce indifferently. 

It duce not adgrett-metent-teit; but u requires 
mutual agency.—No mentivn, however, is to 
be made concerning bail, in their agreement, 
as bail is not a condition in a partnership of 
this nature :—but it is indispensably requi- 
site that each act as agent on behalf of the 
other ; since, without this, the design 
(namely, partnership in property), cannot 
be obtained; as acts done on behalf of 
another are performed either in virtue of 
some avowed authority, or of agency; and 
no authority existing, agency is constituted, 
in order that each may act for the other, so 
that the property may be held in partnership 
pein them. big casas oP aiel 

[It admits.of inequality an pownt of stock.— 
IF thie stock ui one of ‘cae paren excetd 
that of the other, it is lawful, because there 
is occasion for this equality (as shall be here- 
after demonstrated), and the terms ia which 
such a partnership is contracted do not 
require equality. 


And also of a disproportionate profit.*-In 





partnership in traffic, it is lawfal that the 
stock 0 rtn 


Sythe labia 3 18 
profit ‘uiegually i ‘shared: —thay-ie, That Te be 
stipulated that the profit..to one partner 
exceed the profit to the.other. /Ziffer and 
Shafei maintain that this is not lawful; for 
if, with equality of stocks, an inequality of 
profit be admitted, it induces a profit upon 
property concerning which there is no re- 
sponsibility ; because, if the capital apper- 
tain to the two in equal shares, and the 
protit be divided into three lots (for instance), 
the sharer in the larger proportion of profit 
is entitled to a superior profit without any 
responsibility, since the responsibility is in 
proportion to the capital ;—and also, because 
2 partnership in the profit exists in virtue of . 
partnership in the capital (according to their 
tenets, whence they likewise hold the admix- 
ture of the property to be a condition) ;—the’. 
profit upon the property, therefore, is the 
same as increase of living stock ; and each is 
consequently entitled thereto, in proportion 
to his original right of property in the 
capital, ‘lhe arguments of our doctors upon 
this point are twofold.—l'Ingr, the prophet _ 


has suid. — The protit between them Ts decord~" 
ing to their, agreement, tnd thetr-toss th ° 
proportion to the property of euch respes- 
tively ;’ where no distinction is made be- 
tween the eqality or inequality of their pro- 
perties.—SiCONDLY, 10 the same manner as 
a@ person is enti 


to profit, 

property, fie is also enti Virtue 
6 Our (as.in a case of Mozaribat, tor 
instance): it may also fomalimes happen 
that one of the partners is more skilful and 
expert in business than the othe¥,anad con- 
soqUeHeT that he will not agree” to the 
other sharing equally in the profit, whence 
itis requisite that one have a larger share 
than the other: Tt Would be otherwise if 

ole profit were restricted to one of the 
partners, because in this instance the con- 
tracteis not a contract of partnership: neither 
is 1t a contract of Mozaribat, for 1f, in Moza- 
ribat, the whole profit be assigned to the 
manager, it is a loan; or if to the preprietor 
of the stock, it 1s a Bazat. With respect to 
what is objected by Ziffer and Shafei, that 
‘if, with equality of stocks, an inequality of 
protit be admitted, it induces a protit upon 
property concerning which there is no 
responsibility,’’—we reply that a..contract 


of partnership in trafic resembles_a comtzact 
of Mozanib in this particular, thatch 
patty. respectively -qpanages . WiGh the. stock. 
of his partner ; and it also resembles Partners 
ship by reciprocity, both with fegard to its 
n as Deing a partnership), and likewise 
with regard to the conduct of it, because 
both partners act in it. In consideration, 
thefefore, of its resemblance to Mozaribat, 
we determine that it is lawful to stipulate 
a profit upon property concerning which 
there is no responsibility ; and, in conside-? 
ration of its resemblance to partnership 
by reciprocity, we determina that, if it be 


‘stiptlated that both partwers shall act, 
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alike,” yet the contract of partnership in 
actual stock is not invalidated. ; 

A person may engage a part only of his 
property. inz.—Ir is lawful tor either party, 
In partnership in traffic, to engage in the 
contract with respect to a part of his property 
only, and not the whole, because an cquality 


‘in point of stocks is not essential to it, since 


fo 


the term Ainan does not require it, 
The stock can only be such as is lawful in 
reciprocal partnership.— PARTNERSHIP in 


‘traffic is not valid except in such property as 


is lawful in partnership by reciprocity. 

But the respective stocks may be hetero- 
geneous.—1r is lawful for two men to en- 
gage in a partnership in traffic, where the 
stock of one party consists of dirms, and 
that of the other party of deenarg, or where 
on one side it consists of white dirms, and 
on the other of black dirms.+ Zitter and 
Shafei allege that this is illegal. ‘This ditte- 
rence of opinion is founded on a difference of 
sentiments respecting the admixture of 
stocks; for, according to those two doctors, 
a coalescence of the capital is essentia! to the 
partnership; and that cannot take place 
where the two stocks»are heterogencous. 
This point will be more fully treated of 
hereafter. 

Rebts can only be claimed from the partner 
who incurs them.—W HERE one of two part- 
ners in traffic makes a purchase, the demand 
for the price lies against him, and not against 
the other partner (because, as has been al- 
ready demonstrated, the contract of partner- 
ship in :question comprehends agency, but 
not bail; and the agent is the original with 
respect to rights).t 

And this partner, on making payment, has 
recourse to the other for his proportion.—And 
on making payment, the purchaser is to take: 
from the other partner his proportion of the 
price (provided he has satistied the demand 
out of his own particular property, and not 
out of the partnership stock), becausothe is 
the other’s agent with respect to his share. 
lf, however, it be not known whether he has 
paid the price out of the partnership stock, 
or out of his own property, except from the 
declaration of the purchaser himself, it is in 
this case incumbent upon him to produce 
proof; because the purchaser here advances 
a claim for property against his partner; and 
the partner resists his claim: and the decla- 
ration of a defendant (delivered'upon oath), 
is to be credited. 

die. contract is annulled by the loss of the 
whole. capttal; o& of the stock of either part- 
ner in particular.—I¥ the whole partnership 





“ee 


* Although a greater share of the profit be 
conditioned to one of the partners. € 

+ The translator has-not been able to dis- 
cover the difference between black dirms and 
white dirms: it is probably some local dis- 
tinction, known in Persia and Arabia. 

t That is, he is the person upon whom all 
dom: nds are tv be made. — M 
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stock, or the stock of either partner in pat- 
ticular, perish before any purchase be made, 
the contract of partnership is annulled : 
cause, in a contradt of partnership, the sub- 
ject of the contract is property (that being 
specified in a contract of partnership, in the 
same manner as in a deed of gift, or a will), 

and, in consequence of the destruction of the 


subject, the contract is dissolved, jy the same 
peanee as in sale. is otherwise i = 
ripat, and singular agency,*. in those 
chedieae or deenars cannot be identified by 


Se 


specification, ¥ Or in any otliér inode than by 
actual seisin. The agency herein mentioned 
1s restricted to the singular description, for 
the purpose of distinguishing it from the 
agency implicated in a contract of partner- 
ship or of pawnage, because that is annulled 
by the dissolution of the partnership or the 
pawnage, as a thing which is comprehended 
is annulled by the dissolution of that which 
comprehended it. An example of singular 
agency 1s where a person commissions another 
to purchags him a slave (for instance), in 
which case, if he give the agent money for 
that purpose, and the money perish in the 
agent's hands, yet the agency is not annulled. 
‘It is otherwise” (says Fakr-al-Islam, in 
his commentary on the Zeeadat), “in cases 
of Mozaribat and partnership, because the 
irms and déenars are | Toth identified hy 
specitication, insomuch that if the money be 
lust betore delivery, the Mozaribat is an- 
nulled.” This is contradictory to what our 
author has above advanced, that, ‘‘ in Moza- 
ribat and singular agency, the dirms and 
deenars cannot be identified by specification, 
hor in any other way than by actual seisin.”’ 
It is, however, probable that there are two 
opinions recorded on this point. What is 
above said, that ‘‘if the whole partnership 
stock, or the stock of either partner in parti- 
cular, perish before any purchases be: uade, 
the contract of partnership is annulled,” —is 
evident, where the whole stock of both part- 
ners perishes ; and where the stock of one of 
the partners perishes the contract is also an- 
nulled; because the partner whose property 
has not perished had agreed to the other 
participating in his property for no other 
reason than that he should also participate 
in the other’s property ; but, upon this being 
rendered impossible, ie will not agree that 
the other should participate in his property. 
And (in the last case) the loss falls entirely 
upon the partner to whom such stock had 
belonged.—THE contract, therefore, is void, 
as its continuance is useless: and, to whom- 
soever the destroyed property belonged, the 
loss affects him only, and not the other, 
whether it perish in his own hands, or in the 
hands of his partner ;—if in his own hands 
evidently; and also, if in the hands of his 





* Asab. Wikalit-Moofradit; meaning, 
agency with respect to some particular act. 

+ That is, by the mention of them in the 
contract. 
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pastner, because it is a trust in the hands of | stock of one pariuet first perish, and the 
that person.* . other partner then make a purchase with his 
Unless it had perished after admixture.— | own substance, and it should have been ex. 
It is otherwise, however, where the stock | presaly agreed, in the contract, that each is 
erishes after admixture ; for in this case the | to act as an agent on behalf of the other, in 
oss falls upon the patnership stock generally, | this case whatever the purchaser may have 

since, as the property of each is no longer | bought is divided between the two, accordin 
distinguishable, it follows that the loss must |to their previous stipulation; because, al- 
affect, ; though the contract of peraierip be an- 
A purchase made by one partner, where the | nulled, yet the agency, which was expressly 
stock of the other afterwards perishes, 1s | mentioned in it, continues in force; the pur- 
participated in by both; and the partnership | chase is therefore participated in by both, in 
continues in force, agreeably to the contract, | virtue of the agency ; the connexion continues 
—Ir one of the partners in question make a/ a partnership by oe of property ; and the 
purchaser is accordingly to take from his 


purchase with his own stock, and the stock 
of the other afterwards perish before he has} partner his proportion of the price, for the 
reason before stated. 


made any purchase with it, in this case the 

thing purchased by the first partner is in| Unless there be no mention of mutual 

partnership between the two, agreeably to| agency in the contract; for in this case st 

stipulation; because, as partnership subsisted | Selungs solely to the purchaser,—I, on the 
other hand, the partnership only be men-~ 


between them at the time of the purchase, | 0 
the article purchased became a subject of | tioned in the contract, and nothing expressed 
in it respecting each partner acting as an 


partnership between them at that time; and 

the effect is not altered by the dpstruction of | agent on the other’s behalf, the article pur- 

the other’s property after the purchase. This | chased by onc partner appertains solely to 
him; because, 1f the article were partici- 


partnership in the purchase is a partnership 
by contract t+ (according to Mohammed), in- | pated between the two, it could be so only in 
virtue of the mutual agency implicated in 


somuch that, whocver of the two sells it, the 

sale is lawful. Hassan-Ibn-Zeeyad alleges | the contract; but, that being annulled, the 
that the partnership is merely a partnership | power of agency implicated in it is also 
by right of property,{ insomuch that it isnot | annulled. Itis otherwise where the parties 
lawful for either partner to sell more than his | have expressly mentioned a mutual power of 
own share, because the contract of partner- | agency ; because in this case the agenoy is 
ship was dissolved in the present instance, in| not annulled by the annulment of the part- 
consequence of the destruction of stock, in| nership, as agency is here one especial design 
the same manner as where the destruction | of a contract, and is not merely implicated 
in it. 


takes place before any purchase being made; 
nothing, therefore, remains, except the effect | Partnership holds without liar d 
stucks.—A PARTNuRSUIP is legal, althoug 


of the purchase, namcly, right of property [in AD 
the thing purchased], and hence it is a part-|thé parties’ should not have mixed stocks. 
Ziffer and Shafei maintain that it is illegal, 


nership by right of property. The argument al 
of Mohammed is that the contract has becn | because the profit is a branch of the stock, 
and the branch is not to be participated in 


completely fulfilled with respect to the article nol 
except where the original stock itself is also 


urchased, and consequently cannot be ren- 
ered void by the destruction of property | partgcipated, which cannot be so but by 
after such completion. It is to be observed | coalescence or admixture. The ground upon 
that, in the case now under consideration, | which they proceed is that, in a contract of 
the purchaser*is to take from his partner his | partnership, the stock is the subject of the 
contract (whence it is that the partnership is 


proportion of the price [of the article pur- 
chased], because he bought a moiety of it by | referred to the stock, by each partner saying 
to the other, ‘‘I make you my partner in 


agency, and paid the price out of his own 

substance, as was before mentioned.— What | such stock,”—and also, that the specification 
is now advanced proceeds upon a supposition jof the capital is an essential),—and, such 
ing | being the case, it is indispensably requisite 


of the purchase made by one partner having 
been effected before the destruction of the |that the stock be participated in by both. 
It is otherwise in Mozaribat, as that is not 


other’s stock. ane oath atene 
But if it perish before the other’s purchase, | partnership, since it implies nothing more 
than that, as the manager is to act for the 


that continues between them under a partner- 
ship by right of property.—-If, however, the | proprietor of the stock, he is consequently 
entitled to a share in the profit, as wages on 
Pee ee Ce account, of his labour, which is different 
from the case in question, where the profit is 
in cases of loss or destruction. (See Deposits.) {a branch of the stock, and not wages for 
+ Meaning, that the partnership (with re-|labour. This is a grand leading principle 
spect to the purchase) continues in force | with Ziffer and Shafei, insomuch that (argu- 
under the original contract. ae upon this ground) they allege it to be - 
in virtue of a|indispensable, in a contract of partnership, 


{ That is, existing merely 
mutual right of property, and not of the|that the stock of both partners be of the 
same species; for, if otherwise (as where 


contract. ® 
15 













































* A trustee is not responsible for his trust 
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one is possessed of dirms and the other of 
deenars), they hold that the contract 1s in- 
valid because of the capital not being par- 
ticipated in by both: and they also allege 
(upon the same principle) that admixture 1s 
an essential: and likewise, that it is unlaw- 
ful to stipulate an excess of profit to either 
partner, where their stocks are equal, as the 
profit is a branch of the stock :-—and also, 
that partnership in arts* and tradest is 
illegal, as in those there is no stock (as shall 
be hereafter explained).—The arguments of 
our doctors upon this point are twofold.— 
Frnst, partnership in profit is referred to 
the contract, and not to the stock ; because, 
as the contract is termed ‘a contract of 
partnership,” it is indispensable that the 
property of the term partnership exist in it; 
a such being the case, it follows that the 
admixture is not essential.—SEcoNDLY, as 
the money [of which the stock consists} is 
not specified, the profit is not derived from 
the capital, nor indecd from anything clse 
than the transactions [which are had with 
the stock]; because each party is a, prin- 
cipal, with respect to one half of the stock, 
and an agent with respect to the other half; 
and, as it hence appears that partnership 
may be established, in point of transaction, 
without admixture of stocks, it follows that 
it may also be established in the thing which 
accrues from transaction (namely, the profit), 
without such admixture: and, as the con- 
tract of partnership thus becomes similar to 
a contract of Mozaribat, a similarity of spe- 
cies in the stocks, and an equality of profit, 
are not essentials, although the stock of each 
be equal. A partnership in arts is also law- 
ful on the same principle. 

Partnershi dose not admit a specification 
of profit in behalf of either partner.—A con- 
TRACT of oboe which stipulates any 
particular sum out of the profit for one of the 
partners, is unlawful, as this condition is a 
means of destroying partnership, sincect is 
possible that no more profit may be acquired 
altogether, than the sum so stipulated. Cor- 


respondent to this is a case of cultivation; | h 


that is to say, where the parties, in a 
compact of cultivation, stipulate a particular 
quantity of produce to one of them (that is, 
to the cultivator or to the landlord), the com- 
pact is invalid; because such a stipulatioa 
is a means of destroying partnership ; and in 
cultivation it is essential that the produc: of 
the land be equally participated between 
those persons. 

ther partner may make over his stack, 
in the manner of a Bazat——Eacu of the 
partners, in a contract either of reciprocal 
partnership or of partnership in actual stock, 
is at liberty to give his stock in the manner 
of a Bazat; because it is customary so to do 
in contracts of partnership; and also, be- 


—— 


* Arab. Shirkat Takabbal (synonymous 
with Shirkat Sinnai), ee 


+ Arab. Shirkat Ammal. ‘ 
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cause either partner is at liberty to hire any 
person to work for the acquisition of profit ; 
and as the acquisition of profit without any 
return is still less objectionable than hiring 
with the same view, he is consequently 
authorized to adopt the other mode a for- 
tiori. 

Qr_ lodge tt as a deposit.—In the same 
manner, also, either of them is at jjterty to 
lodge this capital as a deposit, as this is 
customary, and sometimes necessary, among 
merchants. 

Or intrust it to the care of a manager, by 
Mozaribat.—Eacu of them 1s also at liberty 
to give his capital in the way of Mozaribat, 
because, as Mozaribat is subordinate to, 
partnership either by reciprocity or in 
traffic, it follows that a contract of partner- 
ship comprehends Mozaribat. It is recorded 
from Haneefa that a partner has not this in 
his power, because Mozaribat ig also a mode 
of partnership. The former opinion, how- 
ever, 1s according to the Mabsoot, and is the 
most approxed, because partnership is not 
thedesign of a contractof MOZnivat tic’ Only 
view in it being the acquisition of profit. It 
is therefore lawiul to give the capital tn the 
way of Mozaribat, in the Same manner as 1 
is lawful for thé proprietor of the stock to 
hire a labourer with wages. It is lawful> 
indeed, in a Superior degree, because, where 
the Mozarib manages, and no profit is ac- 
quired, there are no wages owing to him 
from the proprictor of the stock, whereas, in 
a case of hire, where the hired person 
manages the stock and no profit is acquired, 
wages are nevertheless due to him from the 
hirer. It is otherwise with respect to a 
contract of partnership, for neither party is 
at liberty to engage in such a contract with 
a third person, with regard to the capital, 
because a thing cannot be a dependant of a 
similar thing. we 4 

Either partner may also appoint an agent 
on hts own behalf.—K1raer of two partners, 
by Yeciprocity, or in traffic, is at liberty to 
constitute a person his agent to transact for 

im, because the appointment of an agent 
for purchase and sale is a dependency of 
traffic; and contracts of partnership are 
formed for the purpose of traffic, it is 
otherwise with an agent for purchase, for he 
is not at liberty to constitute another person 
his agent, to make the purchase on his 
behalf, as the appointment of an agent for 
purchase is a particular contract, the end of 
which is the acquisition of some specified 
and existent article, and a thing cannot be 
the dependant of its similar. 

Each partner holds the stock in the manner 
of a trust.—THE $ossession of each of two 
partners, by reciprocity or in traffic, over the 
partnership stock, is considered as the 
possession of 9 trust, since eac 
prop 
this reason, that he in 
lieu of it,"imttié“same manner as where a 
person takes pee of a thing with a 

chase it (not because it is a 
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who 80 & is not under any obligation to 
rform the business himself, butis at liberty 
appoint any other person to perform it; 
and as each party has it in his power thus to 
appoint a peteon to perform the business in 
question, the contract is consequently valid: 
neither is it affected by unity of place, or 
the reverse, -because, if one of the two 
partners work in one shop, and the other 
in another shop, yet it is evident that no 
difference whatever is thereby oreated in 
essential circumstances. 
. It admits an inequality of praft,— It is to 
be remarked. that if, in the case now under 
consideration, the partners stipulate to per- 


form equal labour, and to divide Sl aap ae 
ship in stock (according to their tenets, as | sition arising from iti e lots,* the same 
before set forth), and in the case in question | 1s lawful, upon”a favourable construction. 
there is no capital. The argument of our! Analogy would suggest that this is unlawful, 
doctors is that the design of the coritract-tm [because the responsibility is in proportion 
quéstion is the acquisition of property, [to the labour, whence, if this stipulation 
which fs acamnable by each ‘party consti- | were admitted, it would induce a profit from 
tuting the other his agent; because upon|a matter concerning which there is no re- 
etch becéming agent on the fart of. the|s onsibility: any excess to either party, 
other with respect to one half, and a prin- | thcrefbre, 1s unlawful in the present instance, 
cipal with respect to the other half,’a part-|in the same manner as it is unlawful in 
nership is established in the property to be|a_Shirkat Wadjooh, or partnership upon 
acquired. oredft (as shall eafter demonstrated). 
i is not requisite that the parties both |The reason for a more favourable construc- 
follow the same trade or reside in the same | tion is that what each of the partners takes 
place.—Unity of trade and of dwelling-place | he does not take in the manner of profit; as 
ate not essentials in this species of partner-| gain does not bear the denomination of 
ship. Malik and Ziffer controvert this; for | profit except where the stock and the gain 
according to them unity of trade and of|areof the same nature; but they are not of 
residence are cssentials. the same nature in the case in question, 
OnsecTION.—It was before mentioned that, | because the capital, in this instance, is in- 
spooraine to Ziffer, partnership in arts is|dustry, and the pon substance; the pro- 
unlawful; but here it appears that he holds poy so acquired, therefore, is not profit, 
it to be lawful; which is a contradiction. ut merely a return for industry: now 
RepLy.—There are two reports of the| industry is appreciable by means of estima- 
opinion of Ziffer upon this point. That) tion; and consequently, where both partners 
before recited is conformable to one report ; | agree to receive a certain specific proportion, 
and“what is now mentioned is according to | such proportion is an estimate of the industry 
another report. of each respectively: the excess, therefore, 
Tuk argument of Ziffer in support of his |is not unlawful witli respect to him in whose 
latter opinion is that if the parties be of| behalfitis stipulated. It is otherwise in a 
different trades (such as where a dyer and a| partnership upon credit, because in that 
bleacher become partners), each will be at a| instance the gain is of the same species with 
loss with respect to the business undertaken | the capital (as both consist of substance) ; 
by the other, as that is not his trade; the|and profit is established where the capital 
end of partnership, therefore, cannot be ob- | and the gain are of the same nature; and as 
tained: in the same manner, also, if their | profit on property concerning which there is 
laces of residence be different, each is at a|/no responsibility is unlawful, except in a 
oss with respect to the business of the other. | contract of Mozaribat, it follows that it is 
The argument of our doctors is that the | unlawful in a contract of partnership upon 
cimse—of the legality ‘ofthé “partnership | credit: the case in question, therefore, is in 
(qameély, the acquisition of property) ig in 10] no respect analogous to a case of partnership 
way affected by unity of trade and place of upon credit. 
residence, or the reverse :—it is not aflected+ The work agreed for by either partner ia 
by unity of trade, or tee reverse, because | binding upon the other; and either 18. gt. 
an appointment of agency made by agree- | liberty to call wpon the employer for payment, 
ment, with respect to any business, is ap-" 


€ p-|=Ig a partnership in arts, whatever work 
proyed, whether the person who utidertakes | one partner agrees to is incumbent upon him, 
it be able to execute it in a good and suffi- 


| and also upon the other partner, insomuch 
cient manner, or not at all, since the person | that the employer may require the perform- 


plédge, asin pawnage) ; the stock is therefore 
adeposit. — 
Description of partnership tn arts.— 
, or partnership in arts 
whic rmed Shirkat Takabbal*), 
signifies where two tailors, or two dyers 
(for instance), become partners, by agreeing 
to wor an to share their earnings in 
partners#ip; which is lawful, according to 
our doctors. \Ziffer and Shafei allege that 
this is unlawful; because the design of 
artnership is a participation of gain 
etween the parties, and the partnership in 
question is not calculated to answer this 
end, since a capital is indispensable, as 
*artnership in profit is founded on partner- 
















































* Literally ‘‘a partnership by mutual 


Data * Iwo lots for one partner, gnd one lot for 
agreement. 
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ance of it from either; and each is entitled 
to demand payment from the employer for 
the business performed. Upon the employer, 
also, thus payin either, he is thereby dis- 
charged of all Somande. This is evident 
where the partnership in arts is of a reci- 
procal nature (by both partners being upon 
an equality with respect to those particulars 
in which equality is requisite in a contract 
of reciprocity) ;—and where the partnership 
in question is not of a reciprocal nature, but 
in the manner of a partnership in traffic, the 
same is admitted, on a favourable construc- 
tion. Analogy would suggest, otherwise ; 
because the partnership has been contracted 
in general terms, without any mention of 
hail ; and bailis not one of the articles of 
a pene in traffic: it would therefore 
follow that the employer is not empowered 
to require the performance of the business 
from either of them indifferently ; and also, 
that they are not both empowered to require 
payment from the employer ;—and likewise, 
that the employer is not discharged from 
all demands, by paying either indifferéntly. 
The reason for a more favourable construc- 
tion is that the partnership is an occasion of 
responsibility ; that is, in consequence of the 
sartnership, the erformance of work is 
incumbent upon the parties; whence any 

usiness engaged in by _cither is incumbent 
upon the other also; and the other is accord- 
ingly entitled to the payment, as one of them 
engaging to perform any work equally affects 
the other; for if the other also were not 
subject to this obligation, he would not be 
entitled to payment: the partnership in 
question, therefore, is equivalent to a part- 
nership by reciprocity, with respect to the 
obligation of work, and the taking possession 
of the payment for it. 


Description of partnership upon credite— 
SHIR or partnership upon 
, 18 where two persons, not being pos- 


sessed of any property, become partners by 
agreeing to purchase goods jointly, upon 
their personal credit* (without immediately 
paying the price), and to sell them on their 
oint account. This species of partnership 
1s termed Wadjooh, for this reason, that no 
person can purchase articles upon credit but 
one possessed of personal notoriety [ Wijahit] 
among mankind. 
fal eyprocity.—IT may law- 
constitute a partnership by reciprocity ; 
because each partner may beeome both bail 
and agent for the other. Where, therefore, 
two persons, capable of bail, make a purchase 
of any article, on condition that it shall be 
held between them in equal shares, intro- 
ducing the term “‘ by reciprocity ’’ into their 
agreement, it is a contract of reciprocity. Af, 
on the other hand, they express their agree- 
ment merely in general terms, it is a Shirkat 
«Ainan, or partnership in traffic, because, 
when thus generally expressed, it is con- 


* Arab. Wija 
senee, or notoristy. 
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ducted in the manner of such a partnershtp. 
The legality of the partnership in question 
is according to our doctors. Bhafei alleges 
that it is ullegal. The arguments on both 
sides have been already recited. 
wrtner is agent for the other.—INn 
partnership upon credit, each partner is 
agent on behalf of the other, with regnect to 
what he purchases ;—because any &€ which 
affects another is unlawful, except it be per- 
formed in virtue either of agency or of 
authority ;* and as authority does not exist 
in the present instance, agency is certified. 
The profit of each partner must be in-pro- 
portion to the share of each in the adventure 
—Ir the partners agree that what they pury " 
chase shall be held between them in gqual 
shares, and that the profit ,also shall be 
equally divided, it is lawful: but it is not 
lawful, in such a case, to stipulate an excess 
of profit to one of them. If, however, the 
agree that what they purchase shall be held 
between them in three lots, and that the 
profit also stiall be divided into three lota,t 
it is lawful. In short, if the profit be in 
roportion to the right of property it is 
awful, but otherwise not. The reason of 
this is that men are entitled to profit only on 
account of stock, management, or responsi- 
bility; thus the proprietor of a stock is 
entitled to profit in virtue of the stock ; a 
manager in virtue of his management; and 
a master artisan, who employs a scholar or 
apprentice at half wages or third wages 
(for instance) is entitled to the profit arising 
from his work in virtue of his responsibility 
for such work (whence it is that if a person 
say to another, ‘‘ Transact with your own 
stock on condition that, the profitbe mine,” 
it Is unlawful, becéduse in such a case, no one 
of the above particulars cxists). As men, 
therefore, are entitled to profit only on some 
one of these three principles, andas, in a piirt: 
nership of credit, the title to profit is in virtue 
of responsibility (as aforesaid), and as, also, 
responsibility attaches in proportion to the 
right of property in the thingepurchased, it 
follows that whatever exceeds the proportion 
of such right of property is a profit upon a 
thing sence which there is no respon- 
sibility. Now the stipulation of profit from 
a thing concerning which there is no re- 
sponsibility is not valid except in a contract 
of Mozaribat; and a partnership upon credit 
has not the property of a contract of Moza- 
ribat. It is otherwise in a partnership in 
traflic, as that has the property of a contract 
of Mozaribat, inasmuch as each partner in 
traffic transacts business with the stock of 
the other partner, in the same manner as a 
manager transacts with the stock of the 
proprietor, whence a partnership in traffic 
is, in effect, a Mozaribat. 


* Arab. Willayat. Meaning the authori 
derived from natural or personal right, suc 
as that of a guardian or a proprietor. 
me hat is, two lots to one, and one lot to 

e other. : 
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. Of Invalid Partnerships. 


Partnership does not hold inartsclesof' a 
n ure.—PARTNERSHIP is not lawful 
in ‘wood, grass, or game. If, therefore, two 


‘ persons enter into a contract of partnership 
with respect to such articles, and afterwards 
coll ood, or grass, or kill game in hunt- 
ing, the wood or grass so collected, or the 

ame so killed, by either of them, belongs to 
fj solely, and not to the other partner. 
e same rule holds in cases where two per- 
sons enter into a contract of partnership 
with respect to any other articles of a neutral 
nature (such as fruit collected from the trees 
of the forest, which are common property); 
because a contract of partnership compre- 
hends a commission of agency; and the 
appointment of an agefit for procuring 
things of a neutral description is null, be- 
cause the instructions of a constituent to 
this effect are invalid, since an appointment 
of agency signifies an endowim with autho- 
rity to transact concerning a matter origi- 
naily subject to the acts of the constituent 
only, and not of the agent; but it is other- 
wise in the case in question, as the agent 1s 
here at liberty himself to take the neutral 
article without the instruction, of his con- 
stituent, and consequently is incapable of 
appearing as his deputy concerning it. In 
short, a right of property in a neutral article 
is established only by the acts of taking and 
putting it in custody. 
Unless they be tgkenpossession of jointly. 
—I, therefore, both partners take it joimtly, 
it is equally in partnership between them, as 
they are both equally entitled to it. : But if 
one of them only exert himself in taking it, 
the other doing nothing, it belongs wholl 
to the one who acts: if, on the other hand, 
“om be the chief actor, and the othcr only 
an assistant (as where one plucks the fruit, 
and the other collects it,—or, where one both 
plucks and gathers it, and the other carries it 
away), in this case the assistant is to receive 
wages in proportion to his labour.—This is 
poraccording to Mohammed. (Aboo Yoosaf al- 
leges that this rule holds only where the wages 
do not exceed half the value of the article 
in question; but that, if the wages exceed 
this, one half of the value only is paid to 
the assistant, because, as he had agreed. to 
accept one half of the article specified, his 
right fails with respect to any larger pro- 
portion.) 
Nor in this instance, where the means of 
acquiring them are different.—I¥ one mga 
ossess a mule, and anothera Mashack (or 
eather bucket, such as is used in drawing 
water), and they enter into a contract of 
partnership in drawing water,* by agreeing 


* Water is in many parts of *Asia pro- 
cured from draw-wells, sunk to a consider- 
able depth. From the edge of sungrls a 
road is constructed or cut, going off from 
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that whatever may be acquired thereby shall 
be in partnership between them, such part- 
nership is invalid, the whole acquisition 


going to the person who ac draws the 
water; wner of the mule, 


he owes the other the adequate hire for the 
bucket ; or, if it be the owner of the buoket, 
he owes the other an adequate hire for the 
mule. The 
invalid is that it is contracted with re- 
spect to an article of a neutral nature 
jnamaly, water), and .i unlawfal. 
e hire of a mule or the buoket is due, 
because the neutral article (namely, the 
water) becomes the property of the person 


who drew it ; and as he derives an advantage, 

under an invalid contract, from the property 

of another person (namely, from his mule or 

bis bucket), it follows that he owes a hire for 
e same. 


The profit to cach partner must be in pro- 


portion to the stock.—In all cases of tnvalid 


partnership, the profit is in proportion to 
the stock; any stipulation; therefore, of an 
excess of. profit to either partner is” null. 
Accordingly, if the stock be between the 
partners in equal shares, and they agree to 
their protit heing in three lots, such agree- 
ment is null, and the profit ly 
divided; because, as the profit which ac- 
crues is a dependant of the stock, the degree 
of it must be in-proportion to the stock, in 
thé same manner as, in a contract‘of culti- 
vation, the grain which is reaped is a depen- 
the seed. The reason of this is that 
a claim to an excess profit can exist only in 
virtue of a previous specific agreement: but 
in the case in question this agreement has 
become invalid in consequence of the inva- 
lidity of the contract of partnership itself: 
the claim, therefore, remains in force only 
In proportion to the capital stock. 

A contract of partnership is annulled by 
the death Gr apostasy of either partner: —Iv 
on® of two partners die, or, apostatize, and 
be united to a foreign country,” the contract 
of partnership is annulled; because a con- 
tract of partnership comprehends an appoint- 
ment of agency, which is essential to the 
existence of partnership, for the reasons 
already assigned: now agency is annulled 
by death; and it is also annulled by the 
circumstance of desertion to a foreign 
country during apostasy, whore the Kazee 


issues a decree in consequence of such 
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twenty to thirty yards, in an inclined plain; 
and over the well is erected a frame or cross 
piece, furnished with a pulley, through which 
a line runs, having suspended at one end a 
large leather bucket [Mashack]; the other 
ad is fastened to traces, in which a mule, 
bullock, or other animal, moving to and fro 
on the inclined road, by this means draws 
the water. 

* That is, be expatriated by a decree of 
the Kazee, issued in consequence of his 
apostasy and desertion. © 
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desertion, because that is equivalent to 
death: upon the agency, therefore, being 
annulled, the contract of partnership is also 


annulled. — sited 
Whether the survivor be aware of that even 
a is also to be observed that the sur- 
iving partner being aware of the decease of 
his fellow, or otherwise, makes no difference 
whatever with respect to the dissolution of 
the partnership; because as, in the case in 
uestion, the survivor is virtually discharged 
om the agency by the decease of his part- 
ner, it is not essential that he be informed of 
that event. It is otherwise where one of 
two partners breaks the contract of partner- 
ship, for the effect of such a breach depends 
upon the knowledge of the other partner, 
as the breach is a designed dissolution of 
the contract. 


Section. 


A person cannat.pay Zakat upon his part- 
ner’s property without his permission.—IT is 
not lawful iG either partner to pay the 
Zakat upon the other’s property without his 
permission, as the payment of Zakat is not 
a branch of traffic. 

Case of mutual permission to pay Zakat.— 
I* each of the partners give a general per- 
mission to the other to pay the Zakat upon his 
property, and each should afterwards first 
pay the Zakat icon his own particular share 
in the stock, and then pay Zakat upon his 
oe share, in this case he who last paid 

he Zakat is responsible, whether he be aware 
of the other having already paid it or not. 
This is according to Haneefa. The two 
disciples allege that he is not responsible, 
where he is not aware of that circumstance. 
What is here advanced proceeds upon a sup- 
osition of each partner having paid the 
akat upon their respective shares of stock 
successively, and not altogether; for where 
they have paid it altogether, each is respon- 
sible for the other’s proportion of it. * A 
correspondent difference of opinion obtains 
where any indifferent person directs another 
to pay the Zakat upon his property, and the 
other accordingly pays the Zakat upon his 
property after the person who-.so directed 

im had already paid it; for, according to 
Haneefa, the person acting under such 
direction is responsible, whether he pay the 
Zakat with a knowledge of the above circum- 
stance, or otherwise. The two disciples, on 
the other hand, maintain that he is not 
responsible unless he pay it, having a know- 
ledge of that circumstance, as he has acted 
by direction, and consequently cannot be 
held answerable. They admit, indeed, that 
1t may be objected that what the person 
acting under such direction pays 1s not 
Zakat,* and consequently he ought to Be 





** Because Zakat has been already paid by 

the principal, and hence what this person 
pays 1s not properly Zakat, but rather 
gratuity or alms«rift. . 
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responsible :—but to this they reply that the 
order which the person in question received 
was not in fact an order to pay so much 
ZaxKat, but rather, merely, an order to trans- 
fer so much to the PooR, since the payment 
of actual Zakat is not within his province, 
as this is connected with the intention of the 
principal, and no more can be requiged of 
the person so directed than what 1@4vithin 
his province and ability:—the person in 
question, therefore, stands in the same predi- 
cament with one who is directed to perform 
sacrifice on behalf of another, in a case of 
detention; thus, if a person engaged in the 
ceremonies of pilgrimage were to fall into the 
hands of an enemy, and to direct any other 
erson to perform sacrifice at the temple on 
his behalf, and the other perform sacrifice 
accordingly, after the principal had been 
released from the enemy, and had completed 
his pilgrimage, yet he docs not bear the loss,* 
whether he be aware of the detention havin 
ceascd, or otherwise. The argument o 
Haneefa is that the person in question has 
been directed ‘‘ to pay ZAKAT;” and as what 
he pays is not in fact Zakat, it is evident he 
has acted contrary to the orders of his princi- 
pal, whose design in giving such orders was 
to discharge himself from an obligation in- 
cumbent upon him (for it is evident that his 
sole view in subjecting himself to such an 
expense is to ward off the divine anger 
attending the neglect of Zakat);—now, as 
(in the case in question) this design has been 
fully answered by the payment of the princi- 
pal himself, it can no ienieer be so by the 
ayment of his substitute, and hence it 
ollows that the substitute is discharged 
from his commission, whether he be aware 
or not, because this is a virtual discharge, 
and to that knowledge is not essential. 
With respect to the case of sacrifice under 
a circumstance of detention, as adduced“by: 
the two disciples, some in reply to it allege 
that the principle there advanced is not 
generally admitted, as concerning that also 
there is a difference of opinion. Others, 
again, maintain that there is an essential 
difference between that case, and the case 
under consideration. The reason they give 
for this difference is, that sacrifice is not in- 
cumbent upon the detained person, as he is 
permitted to delay it until his detention shall 
cease. The payment of Zakat, on the other 
hand, is incumbent, whence the design in 
appointing an agent to pay it is to discharge 
an obligation ; and as this design is not ful- 
filled,t it follows that the agent has no credit 
for his payment, and that what he pays is a 
waste and destruction of the property of his 





* That is to say, the expense attending the 
sacrifice (although it be insufficient and 
ise! under such a circumstance), never- 
theless fatls upon the director, not upon the 
person directed. 

t Ag it has been already fulfilled by the 
payment of the principal himself. 
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prirteipal, for which, he is consequently 
responsible. The case of sacrifice under a 
circumstance of detention, therefore, is not 
analogous to the case now under considera- 
tion, as sacrifice in such a circumstance is 
merely lawful but not incumbent, and hence 
the sacrifice performed by the delegate is not 
to be regarded as a waste and destruction of 
the propéfty of his principal, for which reason 
he is not responsible. 
A female slave, purchased under a contract 
of reciprocity, becomes the property of that 
partner who, ivith permission of the other, 
has carnal connexion with her.—I\¥ one of 
two partners by reciprocity permit the other 
artuer to purchase a female slave with the 
partnership stock, and to have carnal con- 
nexion with her, and the other act accord- 
ingly, in this case the slave appertains to 
the purchaser, and he is not responsible for 
anything. This is according to Haneefa. 
‘The two disciples allege that the other part- 
ner is entitled to take half the price of the 
slave ; because the purchaser ha#paid for the 
slave out of the partnership stock, and con- 
sequently his partner has a right to be repaid 
his share in the same manner as in the 
purchase of victuals or clothing (that 1s, as, 
where one of two partners by reciprocity 
purchases victuals or clothing, paying the 
price out of the partnership stock, the other 
partner is entitled to take half the price from 
the purchaser, so also in the case in ques- 
tion). The ground upon which this proceeds 
is that the slave in qucstion has become the 
sole and exclusive Drove ty of the purchaser 
because of the necessity of legalizing genera- 
tion ; and as the price is due in proportion to 
the sight of property, it follows that the 
ae of the slave is solely and exclusively 
ue from the purchaser. ‘lhe argument ot 
Hapeeta is that the slave has fallen into the 
posession of both partners, 4 certiori, accord- 
ing to what partnership requires (for they 
cannot alter fhe requisites of partnership); the 
slave, therefore, is the property of both, in 
the same mamner as if no permission had 
been given : now the permission implies that 
the person who grants it makes a gift of his 
share to the purchaser ; for carnal connexion 
is lawful only in virtue of right of property ; 
and there is no modeof establishing that in the 
resent case but by gift ; because sale cannot 
be supposed on this occasion,* as the estab- 
lishment of a right of property by sale would 
be repugnant to the requisites of a contract 
of partnership ; for if the partner were to sell 
his share to the purchaser, still that share 1s 
in partnership between the two, and does not 
belong exclusively to the purchaser. His 
share, therefore, is made the property of the 
purchaser by gift implied in the permission 
granted to the purchaser to have carnal con- 
nexion with the slave. It is otherwise with 
respect to victuals and clothing, because, as 


* Meaning a complete sale from one partner 
to the other. 
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these are excepted from the contract of 
necessity, they are the sole property of the 
purchaser in virtue of the spirit of a contract 
of purchase and sale; he, therefore, must 
pay half the price thereof to his 
ecause he has discharged a debt 
himself a the above articles] out of the 
partnership stock, whereas, in the case under 
consideration the purchaser discharged a 
partnership debt, whieh was equally due 
thee both partners, for the reasons already 
eged. 

But the seller may take the price from 
etther.—lT is to be observed that, in the 
case in question, the seller of the slave is at 
liberty to take the price from either partner, 
according to all our doctors, because this 
price is a debt incurred by an act of traffic. 
A contract of reciprocity, moreover, compre~ 
hends bail; and hence the price of the slave 
resembles (in this respect) the price of victuals 
or clothing. 


BOOK XV. 
OF, .WAKE,-OR..APPROPRIATIONS, £., 


if 
CURRIE Teme as perce wins FEF 


Definition of Wabf ; and various opinions 
eid tt,— Wak}, in its primitive sense, 
means detention. In the language of the 


LAW faccording to Haneefa), it signifies the 
appropriation of any particular thing in such 
away that the appropriator’s a in it 
shall still continue, and the advantage of it 
go to some charitable purpose, in the manner 
of a loan. Some give it as the opinion of 
Haneeta that, as the advantage of a thing is 
a nonentity, and as the alms-gift of a nonen- 
tity is invalid, it follows that appropriation 
is utterly illegal.t It is, moreover, recorded 
in the Mabsoot that Haneeta held appro- 
priation to be invalid. The most approved 
autieorities, however, declare it. to be valid 
according to him; but since (like a loan) it 
is not of an absolute nature,{ the appro- 
priator is held to be at liberty to resume it, 
and the sale or gift of it 1s consequently 
lawful. According tothe two disciples, 
Wakf signifies the appropriation of a par- 
ticular article, in such a manner as subjects 
it_ the rules of divine’ property, wheréé 
the appropriator’s right in itis extinguished, 
and it becomes a property of Gap by the 

5A 5 ci to his. , =— 
The two _ disciples, therefore, hold. appro- 

0 


priation to be absolute ; and, consequently, 
that it cannot be réstmed, or dispose 





gitt or sale; and that inheritance a 8 
not, ohteia with “respece, ere 18, 


indeed, one point upon which the disciples 
differ in opinion: for, according to Aboo 
Yoosaf, the appropriation is absolute from 





* Meaning always of a pious or charitabl® 
nature. 
it That is, has no force in law. 
+ That is, it is not IRREVSCABLE. 
° 
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the instant of its execution; whereas Mo- 
hammed holds it to become absolute only on 
the delivery of it to a Mootwalee, or Be 
us 

the term Wakf, in its literal sense, compre- 
hends all that is mentioned beth by Haneefa 
and by the two disciplese Now, such being 
the case, no preference can be given to the 
tenets of one party over that of the other, as 
drawn from the-meaning of the term; this 
reference, therefore, must be given as drawn 
The arguments of the two 


curator ;*—as will hereafter appear.) 


om arguments. J 
disciples upon this subject are twofold: 


First, when Omar was desirous of bestow- 


ing in charity the lands of Simag, the 


prophet said to him, ‘“‘ You must bestow the 


ACTUAL LAND ITSELF, in order that it may 


not remain liable to be either SoLD or BE- 


STOWED, and that INHERITANCE may not 


hold in it %—SEconDLY, there is a negessity 
for the appropriation being absolute, in order 
that the merit of it may result for ever to 
the appropriator ; and this necessity is to be 
answered only by the appropriator relin- 
auishing his right in what he appropriates, 
and dedicating it solely to Gop; which dedi- 
cation, as being agreeable to the LAW, in the 
same manner as that of a mosque, must 
therefore be made in the same mode. The 
arguments of Hancefa concerning it are 
various. Fixst, the prophet has said, ‘‘ Pro- 
perty cannot, after the decease of the pro- 

rietor, be detained from division among his 

eirs’’ (in other words, appropriations are 
not ABSOLUTE, but INHERITABLE). Shirrah 
moreover says, ‘‘the prophet determined the 
sale of an appropriation to be lawful,’— 
which is as much as to say, that ‘‘ before 
the promulgation of the Law by the holy 
Mohammed (on whom be the blessing and 

eace of Gop) appropriations were absoliite ; 

ut our LAW i rendered them outer , 
—SEcoNDLY, the appropriator’s right in the 
artier-iporopriated must still continue in 
force, for this reason, that it is lawful for’ the 
creatures of Gop to derive an advantage 
from it, either by tillage (if it consist of 
land), or by residence. (if ‘it consist of 
dwelling-houses); for if no one had any 
right in it, any acts with respect te it would 
be unlawful, in the samc manner as with 
respect to a mosque. It is, therefore, evident 
that a right of property in it still continues: 
and itis also evident that this right of pro- 
perty must rest with the appropriator, and 
not with any other person, as he alone is 
entitled to expend the revenue arising from 
it upon the objects of the appropriation, and 
to appoint a procurator over it: but yet, as 
the term Wakf implies giving in charity, the 
use of it resembles that of aloan. THIRDLY, 





_* Literally, a person endowed with autho- 
ty; the term procurator is adopted by the 
nslator, as being pecaliar to the manage- 
ment of a religious foundation, and as distin- 
guishing this office from that of a common 
agent. € : 
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the appropriator wishes to apply the revenue 
arising from what he appropriates to. some 
charitable purnose.in pernefuity...¥ j 
impossib 



























. , FOURTHLY, it 1s impossible 
the appropriator’s right of property in the 
Wakf should be extinguished, during it. 
existence, without its becoming the nroperty 
of some other person, as the tat does not 
admit the idea of a thing, during its existence 
going out of the possession of one proprietor 
without falling into the possession of another 
proprietor. Wakf, therefore, in this par- 
ticular resembles a Sayeeba. (A Sayeeba is 
a female camel, set at libefty 1n pursuance 
of a vow (as where a man gays, ‘“‘if [ return 
home from this journey,’ or, ‘‘ recover from 
this disorder a certain female camel of mine 
is Sayeeba,’’*) which the owner prohibits 
himself from any further use of; in the same 
manner asa Baheera, or female camel, which, 
after producing ten colts, it was customary, 
in times of ignorance, then to set at liberty, 
rendering if unlawful to be used or eaten.) 
Appropriation, in short, resembles the Pagan 
act of setting a camel at liberty, in ‘this 
respect, that the thing appropriated does hot 
go out of the right of property of the pro- 
preter :—in other words, if a man constitute 

is quadruped a Sayeeba, still it continues 
his property 5 and so also, if a person appro- 
priate his lands or quadruped. It is ee 
Wise in a case of manumission, as that is a 
dercliction of property. It is otherwise also 
in the case of a mosque, as that is dedicated 
purely to Gop (whence it is unlawful to 

erlve any advantage from a mosque), 
whereas, in a case of appropriation, the 
right of the individual still continues in 
force, and that, consequently, is not dedicated 
purely to Gop. 

Alienation of the article appropriated is- 
completed by a decree of the magistrate, Bna 
the declaration of the appropriator, or the 
consignment eo wt to a procurator.—It is 
reported by Kadooree, from -Haneefa, that 
the appropriator’s right of preperty is not 
extinguished, except where the magistrate 
so decrees, or where the afpropriator himself 
ae ey it upon his decease, by declaring 
** When I die, this house is appropriated to 
such a purpose’’ (and so forth). Aboo 
Yoosaf alleges that his right of property is 
extinguished upon the instant of his saying 
‘“‘T have appropriated’’—(and such also is 
the opinion of Shafei+; because that is a 
dereliction of property, in the same manner 
as manumission. Mohammed says that it is 
not extinguished until he appoint a procu- 
rator, and deliver it over to him: and 
decrees are passed upon this principle. The 
reason of this is that the right of God cannot 
be established in an appropriated article but 
by implication, in the consignment of it to 





* Literally, running about at liberty. It 
may be used towards a female slave as a 
formula of manumission. 
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his cfeature (as a transfer to the Almighty, 
who is himself the proprietor of all things, 
although it cannot be effected actually and 
expressly, yet may be so dependantly) ;—it 
therefore becomes subject to the rules of 
divine propert dependantly, and conse- 
uently resembles Zakat and alms-gift. 
ith yagpect to what is reported from 
Haneefa, tPat ‘‘the appropriator’s right of 
property is extinguished by a decree of the 
magistrate,”"—our author remarks that this 
is approved doctrine, as such a decree removes 
all Aiderones of opinion. With respect, 
however, to what is further reported trom 
him, that ‘‘ the appropriator’s right of aia 
petty is extinguished in consequence of his 
suspending that upon his decease,” it is 
altogether unfounded, as his dak of pro- 
erty cannot be extinguished but by his 
bestawins the use of the article for chari- 
tablo purposes in perpetuity, in which case 
it is the same as a bequest of perpetual 
usufruet:—in this instance, therefore, his 
right of property becomes extincff and the 
appmepua is absolute, 
Me 


A decree of the_maqistrate fixes an appro- 
priation: but the decision.of a referee_does 


not fix it.—I+ is related, in the Fatavee Kazee 
Khan, that judicial decrees are issued on the 
subject of appropriations only in cases where 
a person having BUN aaa a particular 
article, and delivered it over to 1 Mootwalce 
or procurator, is afterwards desirous of 
resuming it; and the latter disputes the 
resumption, on the plea of the appropriation 
being absolute; and they carry the matter 
before a Kazee, who deerces it to be absolute. 
—Concerning a case where the parties autho- 
rize any third person to decide upon this 
point, and he decides the appropriation to be 
absolute, there is a difference of opinion: it 
is certgin, however, that such a decision is 
not bifding upon the parties. 

Case of an appropriation made upon a@ 
death-bed,-—IF a person make an appropria- 
tion upon his dcath-bed, Tehavee reports 
that, according te Haneefa, it stands in the 
same predicament with a bequest after death, 
—(that is ta say, is absolute): contrary to an 
gppropriation made during health, which is 
Reld by HHaneefa not to be of an absolute 
nature. ‘The true statement, however, is 
that the appropriation in question is not 
absolute, according to Haneefa; but it is 
absolute, according to the two disciples; 
with this distinction, however, that the 
appropriation here treated of is regarded as 
from the third of the appropriator’s estate, 
whereasan appropriation made during health 
is regarded as from the whole of the appro- 
priator’s property. 

The _appropriator’s right of property. z- 
destroyed; but without a transfer of that 
right to any other person,—UPON an appro- 
priation becomm® valid (that is, absolute, 
according to the various opinions of ou® doc- 
tors, as here stated,—according to Haneefa, 
in consequence of the appropriator’s declaga- 
tion, and the magistrate’s subsequent decree 
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—and according to Aboo Yoosaf, by his sim- 
ple declaration,—and according to Moham- 
med, by his declaration and delivery to a 
procurator),—it passes out of the possession of 
the appropriator; but yet it does not become 
the property of any other person ; because, if 
this were the case, it would follow that it is 
not in a state of detention, but may be sold 
in the same manner as other property; and 
also, because if the person or persons to 
whom it is assigned were to become the pro- 
prietor of it, it would follow that it could 
not afterwards pass out of his possession in 
consequence of any condition stipulated by 
the former proprictor,—whereas it is not so, 
for if a person were to appropriate a dwell- 
ing-house (for instance) to the poor of a par- 
ticular tribe, and the poverty of any one of 
these were afterwards removed, the right in 
it passes to the others, which it could not do 
if this person were a proprietor. 

Ay undefined part of a thing may be 
appropriated.—THE appropriation of an un- 
defined part ‘or portion of any thing * is 
lawful, &ccording to Aboo Yoosaf. Moham- 
med alleges that an appropriation of this 
nature is unlawful; because as actual pos- 
session is held by him to be an esscntial 
(by the procurator taking possession of the 
article appropriated), so, in the same man- 
ner that without which possession cannot 
take place is also an essential, namely, 
division; and this can only be in a thing 
capable of division. (With respect, how- 
ever, to a thing incapable of division, the 
ap yaaa of an indefinite portion of it 
is held to be legal by Mohammed also, as he 
conceives an analogy between this and a gift, 
or charitable donation.) The ground upon 
which the opinion of Aboo Yoosaf, proceeds 
is, that the separation of an indefinite part 
of any thing is indispensable to the taking 
possession of it; but as the taking possession 
1s not (yecording to him) essential in a case 
of appropriation (whence the means of taking 
possession is also unessential), it follows that 
the appropriation of an indefinite part of 
any thing is held by him to be lawful. 
From this rulc, however, he excepts a mos-~ 
que, or burying-ground, the appropriation 
of any undefined portion of which is unlaw- 
ful, although it be of an indivisible nature ; 
because the continuance of a participation 
in any thing is repugnant to its becoming the 
exclusive right of Gop; and also, because 
the present discussion supposes the place in 
question to be incapable of division, as being 
narrow and confined, whence it cannot be 
divided but by an alternate application of it 
to different purposes, such as its being ap- 
plied one year to the interment of the dead, 
next year to tillage, or, at one time 
to prayer, and at another time to the keeping 
of horses, which would be singularly abomi- 
nable. It is otherwise with regard to the 
appropriation of anything else than a mosque 


* Suh as the half, or the fourth, of a field, 
house, &e. " 
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or burying-ground ; because the appropria- 
tion of an undefined portion of any other 
matter, where it is of an indivisible natire, 
is decreed to be lawful by all our doctors, as 
it may be hired (for instance), and the parties 
may divide the rent. 
appropriation. of land, where an 
indefinite portion of tt afterwards appears 
0 be the property of another person.—IF a 
person appropriate land,* and it should 
afterwards appear that an indefinite portion 
of the land (such as the fourth) was the 
property of another person, the appropria- 
tion is void with respect to the remainder 
also, according to Mohammed; because, in 
this instance, the separation into indefinite 
divisions is associated with the appropria- 
tion, which is consequently invalid, in the 
same manner as a gift. It is otherwise 
where a donor resumes a part of his gift; or 
where the heirs of a donor who had made 
the gift upon his death-bed resume two- 
thirds of his gift after his decease: for if a 
person, upon his death-bed, make a gift or 
appropriation of the whole of his property, 
and the heirs resume two-thirds, still the 
g t or appropriation are not rendered void, 
ecause, in this instance, the separation into 
indefinite divisions is superventent, and not 
associated ; that is, at the time of the gift or 
appropriation, the article was not divided 
into undctined portions, but became so after- 
wards. If, however, it should appear that 
another is entitled to a portion of the land, 
of a specific and not an undefined nature, in 
this case the appropriation is not void with 
respect to the remainder, because of no in- 
detinite division existing in this instance: 
and gifts and charitable donations are also 
ae to the same analogy. 


he objects of an appropriation must be of 
a perpetual natyee—S appropriation 1s not 
complete, according to Hancefa and Moham- 


med, unless the appropriator destine its 
ultimate application to ‘objects ndt liable 
to become extinct ; as where, for instance, a 
man destines its application ultimately to 
the use of the poor (by saying, ‘‘I appro- 
priate this to such a person, and after him 
to the poor),”—because these never become 
extinct. Aboo Yoosaf maintains that where 
the appropriator names an object liable to 
termination (as if he were to say, ‘‘I have 
appropriated this to Zeyd), it is valid, and 
alter the death of Zeyd it passes, ag an 
appropriation, to the poor, although, the 
appropriator had not named them. . The 
argument of Haneefa and Mohammed upon 
this point is that appropriation requires an 
extinction of right of property, without a 
transfer of it ; and as this, hke manumission, 
is of a perpetual nature, it follows tpat if a 


* Arab. Akkar ; meaning any immoveable 
property whatever, whether lands or tene- 
ments. Zimeen is the term in the Persian 
version, and the translator therefore renders 
it land thro&ghout 
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thing be appropriated to a finite objdot, the 
appropriation is imperfect; whence it is that ¢ 
an appropriation is rendered void by making 
it temporary, in the same manner as a sale 
is made void by limiting its duration. 

OBJECTION.—This argument of Haneefa, 
that the right of property becomes extinct e 
without ‘‘ a transfer of it,’’ ie its what 
was formerly said, that, ‘‘ #fording to 
Haneefa, in appropriation, the right of pro- 
perty is not extinguished.” 

REPLY.—There are two reports from 
Haneefa upon this subject. One of them 
is that which was before stated. Another 
makes the opinion of Haneefa to agree with 
that of Mohammed. Some also allege,cin 
reply to this objection, that what is here 
advanced from him proceeds from a suppo- 
sition of the magistrate having decreed the 
appropriation to be absolute, under which 
circumstance it passes out of the possession 
of the appropriator according to all our doc- 
tors. 

The arvument of Aboo Yoosaf is that the 
design of the appropriator is to perform an 
act of piety acceptable to Gop; and this is 
fully answered in either case ; because piety 
on some occasions may consist in the appro- 
priation of an article to a terminable object, 
—and it may at other times consist in the 
appropriation of a thing to an interminable 
object ; — the SPOroUnaHOr therefore, is 
equally valid in both instances. Now some 
say that perpetuity is essential to it. Aboo 
Yoosaf, however, does not consider the men- 
tion of perpetuity as an essential, as the 
terms appropriation or charity do clearly 
argue thus much, according to what was 
before advanced, that ‘‘ Appropriation, like 
manunilssion, signifies an extinction of a 
right of property without a tranfer of that 
right.” According to Mohammed, on the 
other hand, the mention of perpetuifV 18 an 
essential; because appropriation is a chari- 
table donation of the use of a thing, or of 
actual product ; and as those are sometimes 
temporary and sometimee perpetual, the 
general mention of it cannot be understood 
as a perpetuation: it is therefore indispen- 
sable that perpc tuity be expressly mentioned. 

Appropriation. of immoveable and of. 
moveable property.—THE appropriation of 
Yand is lawful; because several’ of the pro- 

het’scompanions appropriated their lands: 

ut the appropriation of moveable property 
is altogether unlawful, whether purposely, 
or as a dependant. This is the opinion of 
Haneeta. Aboo Yoosaf alleges that if a 
person appropriate lands, together with the 
cattle nad slaves attached to them, it is law- 
ful; and the same of all instruments of hus- 
bandry ; because those are all dependants of 
the soil in the fulfilment of the design; the 
appropriation of these, therefore, as depen- 
dants of the land, is lawful; formany things 
are Aimissible dependantly, which are not so 
positively ; thus the sale of wine (for in- 
stance) by itself is unlawful, whereas, along 
with land itis lawful,— and in the same man- 
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er the ¢ppropriation of the beam of a house 
awful, whereas along with the house 
it ‘is clearly legal. The opinion of Moham- 


med, also, accords with that of Aboo Yoosaf 
in this point, because as he holds the appro- 
priation of moveables to be lawful merely in 
vartue of the appropriator’s declaration, it 
follows tha he admits the appropriation of 
them as a deBendant to be legal & fortiori. 
Mohammed is also of opinion that if a per- 
son appropriate horses, camels, or arms, to 
carry on war against infidels, it is law- 
ful ;—in which opinion (as lawyers report), 
Aboo Yoosaf coincides with him. This pro- 
ceeds upon a favourable construction; for 
analegy would suggest that such an appro- 
priation is unlawful, for the reasons already 
alleged. The reason for a more favourable 
construction, however, is that the prophet 
once said, ‘KHALID has appropriated his 
HORSE and ARMOUR in the way of Gop; and 
TELLIHA has approprfated his HORSE in the 
way of Gop.’’*—According to Mohammed, 
the appropriation is lawful of all mo*eables, 
the appropriation of which is commonly 
practised, such as spades, shovels, axes, saws, 
planks, coffins iene their appendages) stone 
or brazen vessels, and books: but according 
to Aboo Yoosaf it is unlawful; because 
analogy cannot be abandoned but on the 
express authdrity of the sacred writings ; 
and as horses and armour only are there 
mentioned, the admission must be restricted 
accordingly. Mohammed says that analogy 
may be abandoned on account of utility (as 
in arts or manufactures, for instance); and 
utility exists in the articles in question. It 
is, moreover, recorded of Nasseer Ibn Ychee, 
that he appropriated his books, as conceiving 
that to be analogous to the appropriation 
of a Koran (in other words, as the appro- 
priation of a Koran is lawful, so also is the 
apprdprfition of any other book): and this 
is approved, because other books as well as 
Konrans are kept for the purpose of readin 
and instruction. Most lawyers have passe 
decrees according ¢o the opinion of Moham- 
med inthis particular. It is written in the 
Fatavec-Kazee-Khan that there is a differ- 
ence of opinion between the Elders concerning 
the appropriation of books.—Fikkea-Aboo- 
al-Seyb, however, holds it to be lawful; and 
decrees pass accordingly. 

The appropriation of articles in which tt 18 
not customary is unlawful,—IT? is not lawful 
to iato moveables, the appropriation 
of which is unusual or uncommon, according 
to our doctors. Shafei alleges that the 
appropriation is lawful of everything which 
adrnite of the use without a destruction of 
the subject, or of eyerything lawfully sale- 
able, because such articles as admit usufruct 
resemble land, horses, or arms. The argu- 
ment of our doetors is that appropriation 
requires perpetuity, according to what has 
been already stated; and this cannot &ist 


. This is, in waging war against thg 
infidels. 
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in moveables, since these are not of a lasting 
nature: analogy therefore suggests that the 
appropriation of moveables in general is 

awful :—it is admitted, however, in some 
articles (although contrary to analogy), 
because ofthe traditions already recorded 
and in other articles (such as axes, saws, 
and so forth), because of utility: but the 
appropastion of furniture, clothes, and 
slaves, is unlawful, as being contrary to the 
aligersulens of analogy, because they have 
neither tradition nor utility to support the 
legality, and therefore resemble dirms and 
deenars. With respect to what Shafei has 
advanced that ‘‘ those articles are analogous 
to lands, horses, and armour,’’ we reply that 
no eancey can be admitted between them’; 
because land endures perpetually; an 
horses and armour are instruments of war 
against infidels, which is among the highest 
religious obligations, whence the property of 
piety exists 1n the appropriation of these 
articles in a much stronger degree than in 
the appropriation of other moveables ;—the 
analogy, therefore, is not allowed. 

An appropriation cannot be sold or trans- 
ered “UPON an appropriation becoming 
valid an absolute, the sale or transfer of the 
thing appropriated is unlawful, according to 
all lawyers: the transfer is unlawful, because 
of a saying of the prophet; ‘‘ Bestow the 
ACTUAL LAND ITSELF in charity, in sucha 
manner that it shall no longer be saleable 
nor inheritable.”’” An appropriation, there- 
fore, is incapable of sale or transfer, upon 
becoming valid and absolute. 

But tt may be divided off; where tt consists 
of an undefined part of anything.—Ir, how- 
evér, the appropriation consist of an un- 
defined part of anything, and (in conformity 
with the doctrine of Aboo Yoosat) become 
absolute, and the partner require it to be 
divided off, such division is lawful; because 
division jmplies separation and distinction. 
In all things, indeed, except those which are 
computable by weight or measure, exchange 
chietly neaeaile: in appa: however 
a superior regard is had to separation and 
distinction, in order that the appropriation 
may be valid: the dividing it off therefore, 
is not to be regarded in the light of a sale or 
transfer, and is consequently legal. 

JF a person appropriate his share in part- 
nership lands, he must divide it off and 
detach it from those of his partner ; because 
he alone has authority to do this during his 
life, or his executor, after his decease. If, on 
the other hand, a person appropriate the half 
(for instance) of his own land, in this case 
the Kazee is to divide it off, and alienate it 
from ‘the appropriator—(or the appropriator 
may sel) one half (for instance) of his land to 
any other person, and then divide off the 
portion appropriated and alienate it from 
that person, and afterwards re-purchase the 
remainder from the purchaser *):—for the 

* Thig is merely a device, for the purpose 
of obviating iegal objections. © 
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appropriator is not at liberty himself to 
divide off the portion of land which he has 
appropriated, or to separate it from that 
ortion which he has not appropriated, 
ecause one person is incapable of himself 
making a division, and thus givin to him- 
self, since division can take place only 
neice paige ding it. oof, th 
nm case of LUUGANG . @ UMe 
bdtance made by the appropria 
But if made to the appropriator, tt invali- 
datés the appropriation.—Ir, in dividing off 
appropriated land, any balance occurs (as 
cle a person appropriates his share in 
partnership land, and he and _ his partner 
accordingly make a division of the land, and 
the share of one of them proves defective, 
and the other makes up the difference by a 
payment in money), it is unlawful, where 
this balance is paid to the appropriator, as 
the sale of an appropriated article is unlaw- 
ful: but if it is the appropriator who pays 
the balance, it is lawful, and what he gets in 
return is his property ;—if, therefore, he be 
desirous of having it divided osf from the 
part he has appropriated, he must refer the 
matter to the Kazee, in ordcr that he may 
separate the portion appropriated from what 
he [the appropriator] gets in return for the 
balance. . 

The income of an appropriation must be 
expended (in the first instance ) wes Keeping 
win repair.—lt is incumbent that the mn- 
come of an appropriation be in the first 
instance expended in the repairs® of it, 
whether the appropriator may have.stipu- 
lated this or not; because lis design was 
that the income should serve as a perpetual 
fund, and as a perpetual income cannot be 
drawn from the article appropriated unless 
it be preserved in continual repair, that is 
a necessary attendant upon it; and also, be- 
cause all acquisition must be attended with 
oxpense — (in other words, he who enjoys 
the profit must also bear the loss).—In short, 
upon the person to whom the advantage of a 
thing accrues, must rest the inconveniences 
attending it; and such being the case, it 
follows that the repair of an appropriation 
resembles the subsistence of a slave whose 
service has been bequeathed tv any one, for 
the subsistence of such slave rests upon the 
legatee of usufruct. If, therefore, the appro- 
priation be to the poor, and the requisition 
of repairs from them be impossible (because 
of the appropriation itself being their sole 
dependence), the repairs must be afforded 
out of the income arising from it. 

Unless the appropriatee -be-rich, 1; ch 
case he is answerable for the repairs—1r, how- 
éver, the appropriation be to some particular 
person, in the first instance, and afteg him to 
the poor, the repairs are in this case due out 
of that person’s property (but he is at liberty 


payment of a 





* Arab. Tameer: meaning, the rendering 
a place habitable, by cultivation, if it be 
land, or by¥-rebuilding, &c., if it be houses. 
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to furnish the means out of whatevtr aa a 
his property he chooses), during his life ; 

in this case no part of the income is laid out 
in repairs, because the requisition from the 
person who enoys the benefit is in such 
Instance possible, since he is specified and 
known. 


e 
But in such a degree only, ge may suffice 
to préserve vt in its original-state.—Tf is to 


pe wHidérstood, however, that the ‘repairs are 
to be made out of the property, only in such 
a degree as may be requisite to preserve it 
in the state in which 1t was appropriated: 
if, also, it fall to ruin [or run waste] it is to 
be restored to the state in which it was 
appropriated, because the income of it was 
rnade over to others, and was to be derived 
from it as in THAT state, and not as in any 
superior state; and as such income is the 
right of him to whose use it is appropriated, 
it is not lawful, without his permission, to 
expend it in repairs t® a degree beyond the 
original state of the appropriation. Some 
are algu of opinion that the same rule obtains 
where the appropriation is to the poor at 
large, and not to any particular individual, 
at is to say, the income is not to be ex- 
pended in repairs beyond the original state 
of the appropriation. Others allege that this 
islawful. The former, however, is the better 
opinion ; because the income arising from an 
appropriation is expended in the repairs of 
it only from the necessity of preserving it as 
it was originally, and there is no necessity 
for repairs beyond what may suffice for this 


— 


Pu 
The_repairs..of .a house are incumbent 
upon the individual occupant pro tempore.— 
Ira person appropriate a house, with this 
condition, that his son or any other person 
shall reside thercin during life, the repairs 
are incumbent upon him who has the right 
to inhabit it, because he who etoys the 
proht must also bear the loss (as has been 
already stated), and the case consequently 
resembles the subsistence of a slave whose 
service has been bequeatied to any person 
by his master. 

Or uf. he neglect this, the magistrate must 
let the house, and furnish the repairs out of 
the rent.—Ir, therefore, the person in ques- 
fion refuse or neglect to repair the house, or 
be incapable of so doing, from’ poverty, the 
magistrate must in this case let it, and pro- 
vide for the repairs out of the rent; and 
must return it to him upon the repairs being 
completed ; because by this means attention 
is paid to the rights both of the appropriator 
and of the person to whose use it is appro- 
‘priated, since, if it were not duly repaired, 
the tenement would be lost, and the rights 
of both would be consequently destroyed ; 
the repair must therefore be provided out of 
the rent, in order that the rights of the parties 
ma Hapeaaane es hab 

ut the oecupant.1s not lable to.any com- 
pulsion.—I1T is to be observed, however that 
where the person to whom the article is ap- 
propriated refuges to make the repairs, he is 
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seed. 


to make the repairs, it woul 


destroyed because of the doubt. 


An 
since he is not the proprietor. 


Decayed materials are,to. be used 


repairs.—Sucu buildings or materials of an 
appropriation as become damaged or useless, 
must be employed by the magistrate in the 
repairs of it, where necessary; and if these 
be not immediately neccessary, he must keep 
the articles in question until such time as 
occasion offers, when he must employ them 
in making the necessary repairs ; as repairs 
are required from time to time, in ordcr that 
the appropriation may be continually pre- 
Ab and the design of the appropriator 

he decayed 

place b@ damaged so much as to render it 
impracticable to employ them in the repairs 


serve 
answered. If the matcrials of t 


(by the timbers being broken, for instance) 
it is incumbent on the magistrate to se 
them, and expendthe price in such repairs : 
but it is nct lawful for i 


appropriation, in which no person has any 
right,—their ick rue merely to the use, 
and not to the thing itself. _ 

Case of appropriation, with a reserve o 
the use to the appropriator during lfe,—lr 
a person appropriate a house (for instance), 
with a reserve of the income to his own use 
during life, and after his death to go to the 
poor, this is lawful, according to Aboo Yoosaf. 
Our author remarks that this is deemed lawful 
by Aboo Yoosaf; but that, judging from the 
opinion of Mohammed, it is unlawful ;—and 
such is the opinion of Hillal Kazee and Shafei 
respecting it. Some allege that the difference 
between Aboo Yoosaf and Mohammed upon 
this point is occasioned by their differertte of 
opinion concerning the necessity of consign- 
ment; for, according to Mohammed, the 
consignment of the appropriation to the 
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not to *be compelled, because the repairs 

ould be at his loss, his case being the same 
a® that of the proprietor of the seed, in a 
contract of cultivation, who, if he refuse to 
cultivate the land, is not liable to any com- 
pulsion, as the cultivation cunnot be effected 
without the loss of his property, namely, the 









OnsEcTION.&-Upon the occupant refusing 
appear that 
the magistrate should not return the house 
to him after the repairs are completed; be- 
cause, as he thus assented to the destruction 
of his right, any attention to that is unneces- 


sary. 

Rerry.—The refusal of the occupant to 
repair the house does not argue his assent to 
the destruction of his right, as there is ‘a 
doubt with respect to the motive of his 
refusal, since it is possible, that he has 
refused merely on account of the expense 
to his property ; his right, therefore, is not 























none can let the house but th® magis- 
trate.—Tr is’ proper to observe that it is not 
Tawful for the occupant to let the house, 
The magis- 
trate, on the contrary, possesses a general 
power, as being the agent of the community 


im to give them to 
the occupants, because the timbers, and so 
forth, are constituent parts of the actual 
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Mootwalee, or proourator, is an essential, and 
consequently it is unlawful for the appro- 
priator to reserve the income to himself: 
according to Aboo Yoosaf, on the contrary, 
this is lawful, as he does not hold the con- 
signment to a procurator to be an essential. 
Others, again, allege that their difference 
upon this point is not occasioned by their 
difference apes any other point, but is merely 
an original difference of opinion with respect 
to the present case itself. This difference of 
opinion between the diseiples subsists in every 
case, that is, whether the appropriator reserve 
the whole or a pert only of the income to him- 
self during life, and after his death to go to 
the poor. If, also, the appropriator reserve 
the whole or part of the income from his 
eppr riation to the use of his Am-Walids, 
or his Modabbirs, during thcir lives, and after 
their deaths destine it to the poor, some say 
that this is lawful according to all our 
doctors. Others, however, maintain that, in 
this instance also, the above difference of 
opinion obtains: and this is approved, because 
his reserveng the income to their use for their 
lives is equivalent to his reserving it to his 
own use. The argument in favour of Mo- 
hammed’s opinion is that aphropen nen isa 
gratuitous act, effected in the transfer of a 
property to Gop, by delivering over the thing 
appropriated to a Mootwalee or procurator 
(for ja transfer to the Almighty, who is him- 
self the proprietor of all things, although it 
cannot be effected actually and expressly, 
yet may be so dependently); and the reserving 
of the whole or part of the income arising 
from it to his own usec is repugnant to this, 
because, the delivery cannot be made to 
himself.—The case, therefore, resembles the 
reserve of an alms-gift,—and also the reserve 
of a part of a mosque :—in other words, if @ 
person were to assign certain property to the 
poor, stipulating at the same time, that his 
right in part of it should continue, the alms 
under sch a condition are unlawful ;—or, if 
the founder of a mosque stipulate that his 
right in a part of the mosque shall continue, 
this opposes the legality of the whole tounda- 
tion :—and so also in the case in question. 
The arguments of Aboo Yoosaf upon this 
point are threefold. First, the prophet was 
accustomed himself to consume the revenue 
arising from what he had appropriated. Now 
the use would not at any rate be lawful, 
unless the eDproUE ator had previously stipu- 
lated it for himself at the time of appro- 
priation : the prophet consuming the revenue, 
therefore, argues that it is lawful for an 
appropriator to reserve that to his own use. 
SECONDLY, appropriation implies the owner 
of a property destroying his right in that 
property by a transfer of it to Gop, under 
some pfous intention (as was formerly stated) ; 
and such being the case, where an appro- 
priator reserves a part or the whole of the 
revenue arising from what he appropriates 
to his own use, it follows that, in so doing, 
he reserves to himself a thing which is the 
property of Gop (not that he resePves to him- 
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its validity cannot afterwards be restored by 
the condition ceasing to operate. JI 

Or, with a_ reserve of guthority.—Ir “a 
person appropriate land, with a reserve of 

is authority over it, itis lawful, according 
to Aboo Yoosaf.—Our author remarks that 
Kadooree has expressly declared this. Suck 
also is the doctrine of Hillal gand it is, 
indeed, the generally received pinion. Hil- 
lal particularly mentions it in treating of 
ay Dropeanens Some doctors allege, that 
if the appropriator particularly stipulate a 
reservation of authority over the lands, this 
authority remains to him accordingly ; but 
not unless it be particularly stipulated by 
him. Our modern doctors, however, consider 
it-as very doubtful whether this be an opinion 
of Mohammed, because it is a tenet of his 
that delivery into the hands of a procurator 
is essential to the validity of an appropria- 
tion; and where such delivery takes plave, 
the appropriator can no longer possess any 
authority over it. According to the tenets 
of Abo& Yoosaf, on the other hand, the 
delivery to a procurator is not an essential, 
and consequently the authority remains 
with the appropriator, although he should 
not have so stipulated. What was men- 
tioned above, concerning the opinion of 
Mohammed, that ‘‘ where the delivery to 
a procurator takes place, the appropriator 
chn no longer retain any authority over the 
appropriation,’ applies to a case where the 
appropriator had not stipulated any reser- 
vation of authority to himself at the first ;— 
for if he had stipulated this at the time of 
making the appropriation, his authority is 
not rendered void by delivery to a procu- 
rator; because as his authority continues 
where he stipulates a right of authority in 
behalf of another, it follows that, where he 
stipulates it in behalf of himself, it continues 
a fortiori.—The arguments in support of 
the opinion of Aboo Yoosaf (which is 
the most generally received doctrine), are 
twofold. First, the procurator enjoys his 
authority, only on behalé of the appro- 
priator, in consequence of his reservation ; 
and it is impossible that the appropriator him- 
self should not be possessed of any authority, 
at the same time that another person enjoys 
an authority held on his behalf.—SrconDiy, 
the appropriator stands in a nearer relation 
to what he appropriates than any other 

erson, and it is consequently proper that 

e possess an authority over it; in the same 
manner as where a person builds a mosque, 
in which case the business of repairing it, as 
well as the appointment of all the officers, 
&c., appertains solely to him; or as where a 
person emancipates a slave, in which case 
the Willa appertains solely to him, as he 
stands in a nearer relation to the the slave 
than any other person. 

Ir, however, the appropriator who makes 
this ondition' (namely, a reservation of 
authority to himself), be a person of infa- 
mous character and unworthy of confidence, 
the magistrate may take the appropriation 


self what is his own), and a person’s reserving 
to himself a thing which is the property of 
Gop is lawful ; thus, if a man build a cara- 
vansera, or construct a reservoir, or give 
ground for a burial-place, reserving to him- 
self the right of residing in the caravansera, 
or of drinking water out of the ene or 
of interment in the burial-place, it is lawful ; 
and so likewise in the case in question.— 
THrEpDLy, the design, in appropriation, is the 
performance of an act of piety: and piety 
is consistent with the circumstance of a per- 
son reserving the revenue to his own use, as 
the prophet has said, “A man giving a sub- 
sistence to HIMSELF 1s giving ALMS.”’ * 

Or, with a reserve of a liberty to change 
the~subject-—IF the appropridtor reserve to 
himself a right of changing the lands he 
appropriates for any other lands, at plea- 
sure, itis lawful, according to Aboo Yoosaf. 
Mohammed maintains that the appropria- 
tion itself is valid, but that the condition 
reserved is void; because the condition does 
not prevent an extinction of right of pro- 
perty ; and the appropriation is consequently 
complete, because of the extinction of this 
right; but the condition, as being invalid, 
is void, in the same manner as the reserve 
of aright of change, in the foundation of a 
mosque, is void. — 

Or, with a reserve of aright of option.— 
Ir the appropriator reserve to himself a right 
of option with respect to his appropriation, 
for three days, by saying (for instance) “I 
appropriate this house to such and such pur- 
poses, with this condition, that I shall ave 
a right of option for three days;” accord- 
ing to Aboo Yoosaf, both the appropriation 
and the condition are lawful. According to 
Mohammed, onthe contrary, theappropriation 
is null. Their difference of opinion upon this 
point originates in the difference of their doc- 
trine respecting a reserve of the revenue of an 
appropriation to the use of the appropriator : 
for as, according to Aboo Yoosaf, aif appro- 

riator may lawfully reserve to his own use, 
javing life, the revenue arising from what 
he appropriates, it follows that he deems it 
lawful that the appropriator reserve a right 
of option for three days, for the purpose 
of consideration. Mohammed, on the other 
hand, holds that the possession of a Moot- 
walee, or procurator, is an essential, and as 
a reserve of option prevents possession from 
being completely taken, it follows that, 
according to him, the appropriation is void. 
An appropriation, moreover, is not complete 
without the will of the epproprater | and 
as, where he makes a reserve of option, this 
cannot be ascertained, it follows that the 
appropriation is void; and being once void, 




























* As where (for instance) a man &ppro- 
panes the whole of his property, thus re- 
ucing himself to poverty ; in which case the 
charity is as effectual with respect to him 
Nabe he necessarily-reserves a sufficiency 
rom the product for his own sustenance) as 
with respecttio any other pauper. 
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out of .his hands, from a regard to the 
interest of the poor; in the same manner as 
pe is at liberty to suspend the powers of an 
executor, where he happens to be a person of 
bad character, from a regard to the interest 
of the orphans. If, also, an appropriator 
constitute another the Mootwalee or pro- 
durator, declaring that “the sovereign or 
magistrate™hgll not take the appropriation 
sut of his charge,” yet these are at liberty 
to take it from him, where he happens to be a 

erson of bad character ;—because, as such a 
aeclaration is repugnant to the precepts of 
the LAW, it is consequently void. 


Section. 


A mosque is not-alienated from the founder 
otheFwise than by the performance of public. 
worship in it,—lF @ person build a mosque 
his right of property in it is not extinguishe 
so long as he does not separate it from the 
rest of his property, or give general admis- 
sion to people to come and worship in it: but 
as soon as the people in general, orga single 
person, say their prayers in it, his right of 
property is extinguished, according to Ha- 
necfa. The utter separation of it from the 
rest of the appropriator’s property 1s indis- 
pensable, for this reason, that the masque 
cannot become dedicated solely to Gop until 
that bé effected: and the performance of 
prayer in it is a conditiong because, as a 
consignment (according to Haneefa and Mo- 
hammed) is indispensable, it follows that 
consignment is requisite in this way, since 
consignment must be carried into execution 
in whatever way may be proper to the 
nature of the appropriation, and the mode 
of consignment proper to a mosque is public 
worship; or, the performance of prayer 1s a 
condition, because as it cannot be conceived 
that Gop himself should take possession of 
a mosqwe, it follows that that which is the 
design must stand as a substitute-for the 
taking possession of it. Itis proper in this 

lace to observe that if a single person say 

is prayers in the mosque it suffices (ac- 
cording to one report from Haneefa and 
Mohammed); because, as it is impossible that 
all men should perform their prayers in it 
the circumstance of a single individua 
performing his prayers is the  condi- 
tion. It 1s also reported, from Haneefa and 
Mohammed, that the performance of prayer 
by a whole congregation is a necessary con- 
dition, because a mosque is founded with a 
view to public worship. Aboo Yoosaf main- 
tains that the founder’s right of property is 
destroyed immediately upon his saying, “1 
constitute this a mosque !’’—because he does 
not hold consignment to be a condition, since 
according to him, appropriation signifies a 
relinquishment of right on the part of the 
individual; the thing appropriated, there- 
fore, appertains solely to Gop merely in 
consequence of the right of the indivedual 
ceasing,—as was before ee. 

Cases of a_mosque, as connec 
dwelling-place.—I¥ a person erect a b 


of two stories, making the under story a 
mosque, and the upper story a dwelling, or 
vice versi,—with the door of the mosque 
towards the public road, and detach the 
mosque from his own property [in the man- 
ner before described], he is nevertheless at 
liberty to sell it;—or, if he die, the mosque 
is an inheritance ;—as the mosque does not, 
in this instance, appertain solely to Gon, 
because of the individual’s right in it still 
tae T This, however, is only where 
the dwelling has not been constructed 
merely for the purposes of the mosque: for 
if it have been constructed for the purposes 
of the mosque (as in the great mosque at 
Jerusalem), the appropriation is absolute. 
Hasan reports, from Haneefa, that if the 
lower story be a mosque, and the upper story 
a dwelling, the former continues for ever a 
mosque; because a mosque is_one of those 
things which are designed to continue in, 
er otuity, and an under story answers this 
FF pone etter than an upper story. The 
reverse of this is reported trom Mohammed, 
because reverence is indispensably due to a 
mosque, and where an upper story is con- 
structed over a mosque, for the purpose 
either of dwelling in or of letting out to 
hire, this reverence cannot be observed. It 
is recorded, also, that when Aboo Yoosaf 
went to Bagdad and beheld the narrow and 
crowded condition of the place, he held the 
appropriation to be lawful and absolute in 
elther’ case,—that is, whether the mosque be 
in the lower story and the dwelling in the 
upper, or vice versa :—but this he admitted 
out of necessity. The same is recorded of 
Mohammed, when he went to Rai,* and for 
the same reason. 
iv a person convert the centre hall of his 
house into a mosque, giving general admis- 
sion into it, still it does not stand as a mosque, 
but remains See a aiancas C- 
cause a mosque isa place in which no per- 
sgn posses day canto abstructions and 
wherever a man has such aright with respect 
to the surrounding parts, the same must 
necessarily affect the place inclosed in them. 
This place, therefore, cannot be a mosques 
besides, it is necessarily a thoroughfare for 
the family, and consequently does not ap- 
ertuin solely to Gop. It is reported from 
vhammed that the centre hall of a house, 
thus constituted a mosque, cannot after- 
wards be given away, sold, or inherited. 
He consequently considers it to stand as a 
mosque; and Aboo Yoosaf is of the same 
opinion, because, as the person in question 
was desirous that this place should become : 
a mosque, and as it cannot become so with- 
out a road, or entrance into it, the toad is 
included without specification, in the same 
ee . in a case ae 
gund appropriated to building a mosque 
cannot be aaa ae inheritéd.— See 
appropriate ground for thé purpose of erect- 
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* Thé capital of Irak (the anciemt Chaldea). 
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ing a mosque, he cannot afterwards resume 
“eell it, neit nherited, because 
this ground is altogether alienated from the 
ual, and appertains solely 
to Gop. The reason of this is that all things 
whatever are originally the property. of the 

ividual 
relinquishes his right in the ground, it 
reverts to its original state, and his power 
over it terminates, in the same manner as @ 
master’s power over a slave terminates in 
consequence of manumission, and cannot be 


or sell it, neither can it be i 


right of the indivi 


Almighty. When, therefore, the in 


resumed. 


A mosque cannot, in any instance, revert 
into the property of the founder.—I¥ the 
lace in which a mosque is situated should 


ecome deserted or uninhabited, insomuch 
that there is no farther use for the mosque, 
no person coming to worship therein, stall it 
continues to stand as a mosque (according 
to Aboo Yoosaf), and docs not revert to the 
founder; because, as he had put it out of 
his own possession, it cannot again become 
his property. Mohammed alleges that the 
mosque again becomes the property of the 
founder, or of his heirs, in case of his de- 
cease ; because he had erected it for the pur- 
pose of public worship; and as that has 
ceased, the mosque is in the same predica- 
ment with the matcrials for building a 
mosque. In other words, if there be no 
farther occasion for materials (such as bricks 
and so forth) designed for the crection of a 
mosque, they revert to the founder, and so 
also in the case in question. This, however, 
is a conclusion which does not accord with 
the doctrine of Aboo Yooraf, for he holds 
that where there is no farther occasion for 
those materials in the construction of this 
mosque, they must be carried to another. 
Cases of appropriations made to the use 
of the community at lurge.—1¥ a person 


construct a reservoir for public use, or a 


caravansera for travellers, or erect a house 
upon the infidel frontiers for the accommo- 
dation of the Mussulman warriors in their 
excursions (which is termed a Ribat), or 
dedicate ground as a burying-placc, his 
right of property thercin is not extinguished 
until the magistrate issuc a deerce to that 
effect ; because no termination of the pro- 
prictor’s right takes place in this instante, 
insomuch that he may still lawfully con- 
tinue to use those things (by residing in the 
house or Ribat, or anulaie water out of the 
reservoir, or interring in the burial-place). 
It is therefore requisite either that the 
magistrate issue a decree, in order to com- 
plete the alienation, or that the founder him- 
self refer the appropriation to his decease, in 
order that it may stand as a bequest, and 
become absolute upon ‘that event, in the 
same manner as in the case of an vas 
priation made to the use of the poor. It is 
otherwise in the case of a mosque, because 
in that instance no right of usufruct remains 
to the founder, as the mosque appertains 
solely to Gop independent of any magis- 
terial decrey. All that is here advafced ‘is 
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according to Hanecefa. Aboo Yoosaf is of 
opinion that the person’s right of property, 
ceases on the instant of his saying, ‘‘I ha 

made this for such and such purposes’’ (of 
residence, interment, or so forth), because 
with him it is a rule that appropriation is 
absolute, and that consignment is not a con- 
dition of it. Mohammed maintains that af 
soon as people drink water outgo#the reser- 
voir, or enter the caravansera, or warriors 
take up their residence in the Ribat, or in- 
terment takes place in the burying-ground, 
the proprietor’s right is extinguished; be- 
cause consignment (which he holds to be 
a condition) is established hy such acts, as 
the consignment of any thing must be m de 
in the mode proper to that thing. 4 is 
sufficient also (according to him) if these 
acts be performed by, or with respect to, 
only a single individual; because as the 
whole community cannot engage in those 
acts, regard must necessarily be had to 


them as performed in any single instance. 
Wells ard fountains are also subject tothe . 
same rule. oo ane a a 


They may be consigned to a procurator.— 


Ir, in the cases last recited, the founder con- 


sign the article to a Mootwalec or procurator, 
such consignment is approved, becdéusé the 
procurator is in the character of a deputy, 
and the act of the deputy is the act of the 
principal. With respect to a mosque, indeed, 
some allege that the delivery of it to a pro- 
curator is not a complete consignment, be- 
cause there is no business for a procurator 
in a mosque. Others again say that con- 
signment 1s established, as it is necessary, in 
a mosque, that there be some person to keep 
it. in order, and lock up the doors; the con- 
signment of a mosque, therefore, to a pro- 
curator 1s approved. Some also assert that < 
a burying-ground is considered in the same — 
hight as a mosque in this particular, Occause 
the procurator of a burying-ground is an. 
office not in use. Others, again, maintain 
that it resembles a reservoir, or caravansera ; 
if, therefore, it be delivered to a procurator, 
consignment is established ; because such an 
appointment is valid, although it be con- 
trary to general usage. 

Appropriations may be consigned to the 
prince or chief magistrate.—I¥ a man, hav- 
ing a house in Mecca, appropriate it to the 
accommodation of pilgrims, or if a person, 
having a house in any other place, appro- 
priate it to the accommodation of the poor, 
or mendicants, or, having a house upon the 
frontiers, dedicate it to the accommodation 
of the Mussulman warriors and their cattle, 
or dedicate the revenue from his lands to the 
puepert of the warriors in the way of Gop,* 
and make over or consign those houses or 
lands to the prince (who is empowered to 
act in those particulars) such consignment 
is lawful. If, therefore, the person in ques- 


g 





* That is, engaged in war against the 


inidels. 
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appropriation, he cannot lawfully do so, for 
“the reasons before alleged. The revenue 
arising from the lands, however, is lawful 
to the poor only, and not to the rich; but 
the use of any of the other articles (such 
as residing in the caravansera, or pehecere 
water from the well, fountain, or reservoir 

are lawrtléo rich and poor alike. The rea- 
sons of this distinction are twofold. First, 
people in general, in the appropriation of a 
revenue, intend only the relief of the needy, 
whereas, in that of the other articles, the 
accommodation of rich and poor is equall 

intended. SECONDLY, the articles of drin 

aad lodging are requisite equally to the 
rich and to the poor; but. 
pecuniary assistance, the rich are not neces- 
sitous, on account of their wealth, whereas 
the poor are necessitous. 


BOOK XVI. 


OF SALE. 


Definition of the terms used in  sale—— 
Benya, or sale, in the language of the Law, 
signifies an exchange of property for pro- 
perty with the mutual consent of the parties. 
Shirra signifies purchase. The seller is termed 
Bayee: the purchaser Mooshterree: the 
thing sold Moobea: andthe price Simmin. 


Chap. I.—Introductory. 
Chap. II.— Of Optional Conditions. 
Chap. III.—Of Option of Inspection. 
Chap. [V.—Of Option of Defect. 
Chap. V.—Of invalid, null, 
. abominable sales. 
* @Chap. VI.—Of Akala, or the dissolu- 
tion of Sales. 
Chap. VII.—Of Sales of Profit and of 
Friendship. 
Chap. VélI.—Of Ribba, or Usury. 
one IX.—Of Rights and Appen- 
ages. 
Chap. X.—Of Claims of Right. 
Chap. X1.—Of Sillim Sales. 


Sale is contracted by declaration and 
acceptance.—SALE is completed by declara- 
tion and acceptance, the speech of the first 
speaker, of the contracting parties, being 
termed the declaration, and that of the last 
speaker the acceptance. Thus, if Zeid 
should first say to Omar, ‘‘I have sold to 
you a particular article aeons to me for 
ten dirms,”’ and Omar should then say, ‘‘I 
have bought that article belonging to you 
for the said price,’’ the speech of Zeid is in 
that case termed the declaration, and that of 
Omar the acceptance. If, on the contrary, 
Omar should first say to Zeid, ‘“‘d have 
purchased a particular article belonging to 
you for ten dirms,’”’ and Zeid should then 


and 


say, ‘‘I have sold the same to you for the |' 


SALE. ° 
tion be afterwards desirous of revoking hs 


but in the article of 


said price,s the speech of Omar is in 















the acceptance. 

Expressed either in the preterite or the 
present.—IT is a necessary condition that 
the declaration and acceptance be expressed 
in the present or preterite tense indicative; 
for if cither be expressed in the imperative 
or future the contract is incomplete. Thus, 
if the seller should say tothe purchaser, ‘‘Bu 
this article belonging to me for tcn dirms,” 
and the purchascr reply, ‘1 have bought the 
said article for ten dirms,”’—or, if the seller 
should say,‘ I have sold this article to you for 
ten dirms,”’ and the purchaser reply, “T will 
purchase the said article for ten dirms,”’— 
in neither case would the sale be binding. 

Or by any expressions caleudated to convey 
the same meaning.—Ilv is to be observed that 
in the same manner as a sale is established 
by the words ‘‘T have bought,” or ‘* I have 
sold;’’ so also is it established by any other 
words expressive of the same meaning ;— 
as if cither of the partics, for instance, 
should, say, ‘“‘I am contented with this 
price,” or ‘SI have piven you this article 
for acertain price;” or ‘‘take this article 
for a certain price;’’ because, in sale, 
regard is had to the spirit of the contract, 
and the particular use of the words bought 
and sold is not required ; whence it is that 
sale may be contracted simply by a Taata or 
mutual surrender, where the seller gives 
the article sold to the purchaser, and the 
purchaser in return gives the price to the 
seller, without the interposition of speech. 
Some have alleged that this mode of sale by 
a mutual surrender is valid with relation to 
things of small value; but not otherwise. 
It is, however, certain that sale by a mutual 
surrendcr is valid in every case, as it cstab- 
lishes the mutual consent of the partics. 

OnsEcTION.—It would appear that the 
sale, as recited above, to be rendered com- 
plete @y the words ‘‘ Take this,’ &ec., is not 
valid, as it was before declared to be a neces- 
sary condition that both declaration and ac- 
ceptance should be expressed in the present or 
preterite tense indicative, and neither of 
them in the imperative. 

tkpty.—In this case the words ‘‘ Take,” 
&c., are not of themselves declaration, but 
merely indicate the existence of a declara- 
tion in the preterite tense ;—as if the seller 
had first said, ‘I have sold this thing,” and 
were then to add, ‘‘ Take this,’”’ &c., for the 
command is consequent to the declaration. 

The acceptance may be deferred until the 
breaking up of the meeting ; whether the 
declaration be mude personally.—Ip, either 
‘of the parties make a declaration, it is in 
the power of the other to withhold his 
acc@ptance or refusal until the breaking u 
of the meeting; and this power is terme 
the option of acceptance.* The reason of 
thisis that if such a power did not rest ih 








* Arab. Khiar-al-Kebool. 
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case termed the declaration, and that of pus | 
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one of the parties, it must necessarily follow | 


that the sale would take effect without his 
consent. It is to be observed, in this 
instance, that as the declaration is not of 
itself efficient to complcte the contract, the 
person making the declaration is at liberty 
to recede from it. 

Or by letter, or message.—I¥ either the 
buyer or seller should send a letter or a 
message to the other, that other has the 

ower of suspending his acceptance or re- 
usal until he leave the place or meeting 
where he received such message or letter. 

An offer made by the purchaser cannot be 
restricted by the seller, to any particular 
part of the goods.—Ir the purchaser make a 
declaration of his purchase of merchandise 
at a particular price, the seller is not in that 
case entitled to construe his acceptance as 
limited to a part of the merchandise only at 
a rate proportionate to the declaration for 
the whole;—and, in the same manner, if 
a seller should make a similar declaration, 
the purchaser is not at liberty to construe 
his purchase after that manner ;—hecause 
this is a deviation from the terms proffered ; 
and also because the declarer has not ex- 
pressed his assent thereto. 

Unless he oppose a particular rate or price 
to particular parts or portions.—I¥, however, 
the person who makes the declaration 
should specify a particular rate, opposed 
to particular parts of the merchandise, the 
acceptance may be limited. Thus if a person 
should say, ‘‘1 will scll this heap of grain for 
ten dirms,’’ the purchascr, if he declare his 
acceptance, is not in that case at liberty to 
limit his purchase to half the grain for five 
dirms ; whereas, ifthe seller should say, ‘‘ 1 
will sell this grain at the rate of one man for 
adirm,”’ the purchaser, after declaring his 
acceptance, may limit his purchase to what 
quantity he pleases. 

If the acceptance be not expressed in die 
time, the declaration ts null.—lv cicher a 
seller or purchaser make a declaration, and 
one of the partics quit the place before any 
acceptance be expressed, the declaration so 
made is void. 

Declaration and acceptance, absolutely ex- 
pressed, rendey the sale binding.—WHEN the 
eclaration and acceptance are absolutely 
expressed, without any stipulations, the sale 
becomes binding, and neither party has the 
power of rotracting unless in a case of a 
defect in the goods, or their not having been 
inspected. According to Shafei, each of the 
parties possesses the option of the mecting * 
(that is, they are cach at liberty to retract 
until the meeting break up and a separation 
take place),—because of a saying recorded of 
the prophet, ‘‘ The buyer and seller has cach 
an option until they separate.”’ Our dottors 
argue that the dissolution of the contract, 
after being confirmed by declaration and ac- 
ceptance, is an injury to the right of one of 





* Arib. Khiar-al-Majlis. 
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the parties ; and that the tradition quosed by 
Shafei alludes to the option of acceptance, as 
already explained. 4 

Where the article and the price are both 
produced, the sale is complete, without any 
a aa of quantity or amount.—Ir, at 
the time of concluding a contract of sale, 
either the merchandise, or the price, or both, 
be present and alluded to in it (amifthe seller 
should say, ‘‘I have sold this wheat to you for 
these dirms,’’ or the purchaser, ‘‘ With these 
dirms now present I have purchased such an 
article belonging to you’’), in this case the 
sale is valid, although neither the quanity of 
wheat (such as ‘‘so many loads,” for in- 
stance), nor the amount of the money (sush 
as ‘‘so many dirms’’), be mentioned ; for the 
reference made to them is sufficient to ascer- 
tain the subjects of the contract, and does not 
leave room for any dispute. 

But a mention of money, without a speet- 
fication of the sum (unless it be produced upon 
the spot), is not valid,—1r, at the time of con- 
cluding th+ contract, the dirms or deenars be 
not present, so as to admit of being referred 
to; in this case the general mention of 
them, without a specification of the numbers 
or of the quality, is not valid; because the 
delivery of them on the part of the purchaser 
is requisite ; and asthe general mention of 
them would occasion a contention between 
the purchaser and seller (the ene wishing to 
give a few and of a bad quality, the other 
insisting on a greater number and a better 
quality), the delivery would therefore be- 
come impracticable. (It is here proper to 
observe, that every species of uncertainty 
which may prove an occasion of contention 
is invalid, in a contract. of sale.) 

A sale may be entered tnto, either for ready 
money, or with specification of a promised 
time of payment,—A SALE is valid either for 
ready money or for a future paymen®, pro- 
vided the period be fixed; because of the 
words of the Koran, ‘‘ ABSOLUTE SALE IS LAW- 
FUL ;”’ and also, because there is a tradition 
of the prophet having purchased a garment 
from a Jew, and promising to pay the price 
at a fixed future period, pledging his coat. of 
mail for the performance of it. It is indis- 
pensably requisite, however, that the period 
of payment be fixed, as an uncertainty in 
this respect might occasion a contention, and 
be preventive of its execution, since the seller 
would naturally demand the payment of the 
bree soon, and the buyer would desire to 

efer it. 

The price must be stipulated at some known 
and determinate rate.—A SALE, stipulating a 
payment of dirms in an absolute manner (as 
if a person should say, ‘‘I have sold this for 
ten dirms’’), is valid; provided, however, that 
all the different species of dirms be of the 
same value: and in that case the purchaser 
is entitled to pay the price in any of the 
species he pleases.—If the different species of 
dirms be of different value, the sale then rests 
upon that which is most generally in use. If, 


‘| however, the different species be of different 
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valucs, and it be impossible to ascertain the 
one of most common use, the absolute expres- 
‘sion of dirms in this case renders the sale 
void, because the price being thereby ren- 


dered uncertain, a contention mustnecessarily 
ensue: still, however, if the partics choose to 
remove the cause of contention by voluntarily 


fixing the rate, the sale is valid. 
Grain™rney be sold for other grain of a 
different species.—It is lawful to sell wheat, 


or other kinds of grain, cither by incans of 


measures of capacity, or by conjecture,” 
rovided it be in exchange for a different 
ind of grain; because the prophet has said, 
‘Soll any thing that is in exchange for a 
digterent kind, in whatsoever manner you 
please and without regard to the quahty ; 
and also, because the uncertainty in this 
case proves no bar to its delivery. It is not 
lawful, however, to sell grain in exchange 
for the same kind by conjecture, because this 
is of an usurious nature. 
Goods may be sold by a weight or measure- 
mont hich is not of any particulagstandard, 


—Jr is lawful, in sale, to use the measure of 


a purtiemar vessel, of which the exact capa- 
city may not be aseertained,—or the weight 
of a particular stone, the exact weight of 
whieh is not ascertained,—because the un- 
ecrtainty in this case cannot be productive 
of contention, since either of these instru- 
ments of estimation may be used and the 
delivery take place immediately after; and 
it is not probable that the vessel or stonc 
should be lost or destroyed in the interval 
between the imsasurement and the delivery, 
the only case in which a contention could 
arise. 
Lreept ina case of Sillim sale.-—A MEA- 
SUREMENT of this kind, however, is not 
allowed in Sillim sales (that is, where the 
rice is advanced, and the merehandise de- 
iver afterwards), because in such case 
there 18 a probability of the vessel or stone 
being lost or destroyed during the long 
interval that takes place between the con- 
clusion of the gontract and the delivery of 
the goods ; in which case, as the partics had 
no other critcrion (during the existence of the 
stone or vessel) than their eyesight to judge 
from, 2 contention might afterwards arise as 
to the size or weight of the stone or vesscl. 
A sale fieing a particular price to cach 
particular part or portion of goods, in the 
gross, extends only to one such part.—\¥ a 
person sll a heap of grain, by declaring, “I 
have sold this heap at the rate of one dirm 
for every Kafcez,’ + in this case (according 
to Hanecfa) the sale takes place in one 
Kafecz only ; nor can it extend beyond that 
quantity, unless the seller should explain, 
in the same meeting, the sum of the Nafeez’s. 
The two disciples are of opinion that the 
sale of the whole is valid in both cases. 





@ 
* Meaning, by Estimate. 
+ A measure containing about sixty-four 
pounds weight. 
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The reasoning of Hancefa is that it is im- 
practicable to extend the salo to the whole of 
the heap, because both the goods to be de- 
livered and the price to be received are in 
this case uncertain: it must therefore be 
construed as existing in one Kafeez, the onl 
ascertained quantity. It is rendered valid, 
however, with respect to the whole quantity, 
by the removal of the uncertainty,—that is, 
by the seller cither explaining the total, or 
ascertaining it by measurement during the 
mecting. The argument of the two disciples 
is, that the power of removing the uncer- 
tainty rests with the parties: and that the 
uncertainty, in this case, ought not to be 
deemed a bar to the validity of the sale; in 
the same manner as it is not a bar where a 
person sells one slave out of two, leaving it 
in the option of the purchaser to fix on either 
of them. 

«And a sale expressing the whole quantity, 
in this way, is altogether void, unless the 
amount of the whole ie particularly specified, 
—Ir a person say, “I have sold my flock of 
goats af the rate of onc dirm for.each,”’ the 
sale in that caso is altogether invalid,—in 
other words, it is not extended even to one 
voat,—according to Hancefa; and in the 
same manner, the sale is altogether invalid 
if a person sell cloth at the rate of one dirm 
the yard, without éxplaining the number of 
yardg; and the same of every other article, 
such as wood, pots, or the like. The two 
disciples are of opinion that, in all these 
cases, the sale is valid with respect to the 
whole quantity ; because the removal of the 
uncertainty is in the power of the parties; 
and also, because such uncertainty docs not 
prevent the validity of the sale, as is demon- 
strated in the preceding case. The argu- 
ments of I[aneefa in support of his opinion 
are also the same as those advanced by him 
in the preceding case ;—in which, however, 
he has admitted the validity of the sale with 
respec® to one Kafeez of wheat, because all 
Kuteez’s of wheat being the same, no con- 
tention can arise in the delivery of it,— 
whercas, in the case in question, the different 
articles, comprehending in themselves un- 
cqual unities, the delivery could not be 
made without contention. 

If the quantity agreed for fall short, the 
purchaser may either take vt, or undo the 
contract.—I¥ a person purchase a heap of 
grain for one hundred dirms, on the condi- 
tion of the heap amounting to onc hundred 
Kafeez’s, and it be afterwards discovercd to 
fall short of that amount, in this caso the 
purchaser has the option of either taking the 
actual amount, at a rate proportioned to the 
terms of the contract, or of undoing the 
contract entircly ; because a breach of the 
ternf% takes place before the deed is rendered 
complete, since, in order to render the deed 
complete, it is necessary that the actual quan- 
tity stipulated be taken possession of. 

But, if a exceed, the sale is valid to the 
amount of the quantity bargained Pied 
on the other hand, the heap de a terwarde 
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found to contain an excess beyond the stipu- 
lated amount, the sale is valid with respect 
to the amount of the one hundred Katfeez's, 
and the excess continues the property of the 
seller; because the sale is restricted to a 
specific quantity ; and the excess 1s not 
included in the description, so as to be 
a dependant thereof, and not a separate 
article. 

Tf the quantity be of a nature cupable of 
specification and fall short, the purchaser 
may either tuke at, or undo the bargain,— 
I¥ a person sell a piece of cloth for ten dirms, 
on the condition of its contents amounting 
to ten yards,—or a piece of ground for one 
hundred dirms, on condition of its measuring 
one hundred yards,—and a deficiency after- 
wards appear, the purchaser has in that case 
the option either of cancclling the bargain 
entirely, or of taking the ground, or cloth, 
thus defective, at the stipulated price ; for 
the specification of yards is a mere descrip- 
tion of the length and breadth; and no part 
of the price is opposed to the description of 
the wares ;—in fhe same manner asin cases 
with respect to animals ;—in other words, if 
a person purchase a goat, which afterwards 
appears to want an ear, he would have the 
option of taking the defective goat for the 
price stipulated, or of undving the bargain: 
but he would have no right to diminish the 
price on account of such defect, because no 
part of the price is opposed to the car in 
particular, so as to admit of any fixed dimi- 
nution on account of its deficiency ;—and so 
also in the case in question. It is otherwise 
in the preceding case, relative to wheat ; be- 
cause there the deficiency comes undcr the 
head of the quantity and not the description 
of the wheat; and the price being opposed 
to quantity, a proportionate diminution 1s 
accordingly made from it. till, however, 
the purchance has the option of undoing the 
contract if he please, on account of the 
difference from the terms; his Consent 
having been given to the purchase of one 
hundred Kateez’s. 

But if it exceed, the sale is binding to the 
amount agreed for.—I¥, however, the ground 
or the cloth should prove larger than the 
description, in this case the excess becomes 
the property of the purchaser, and no option 
remains to the seller, because (as has been 
already explained) the specification of yards 
relates mercly to description and not to sub- 
stance. The case, in short, becomes the 
same as if he had sold a slave on the sup- 
position of his being defective, but who 
afterwards proves to be perfect. 

If the quantity be so expressed as to relate 
both to description and to substance, the pur- 
chaser may either stand to or undo the, bar- 
gain, whether it exceed or fall short of the 
amount specified.—IF a person sell a piece 
of cloth, by declaring, ‘'I have sold this 
piece of cloth, which measures one hundred 
yards, at the rate of one dirm for each yard,”’ 
and a deficiency should afterwards appear, 
in this case the purchaser has the option, 

e 
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either of taking it, with a propoftionas 
deduction from the price, or of dissolving 
the contract entirely; because, although th 
specification of yards comes under the head 
of description, yet in this case the yards are 
considered as relating to the substance, the 
seller having opposed the price to each of e 
them, which renders cach (as ifpwere) a 
separate piece of cloth. DBesiles, if the 
scller should take the defective quantity at 
the rate proposed for the whole, it would 
follow that the terms of the contract (namely, 
the payment of one dirm per yard) did not 
take pluce:—if, on the other hand, the 
amount of the cloth execed one hundred 
yards, the purchaser has the option, citWer 
of taking the whole, at the rate of one dirm 
for cach yard, or of dissolving the bargain ; 
for although he has an advantage in tho 
reecipt of more cloth than he had contracted 
for, yet this being tempercd with a loss, in 
the necessity it lays him under of paying an 
additional sum, he is therefore lett at liberty 
cither to Ebidce by the contract on these con- 
ditions, or to undo it. 

The sale of a specific number of yards of 
a tenement is null; but not the sale of u 
share.—lF a person purchase ten yards of 
« house or bath measuring one hundred 
yards, such purchase is invalid, according 
to Hanecefa, whether the buyer may or may 
not have known the measurement of the 
Whole house. The two disciples maintain 
that it is valid. If, on the contrary, a per- 
son purchase ten shares of a house or bath 
containing one hundred shares, it is valid, 
in the opinion of all our doctors. The argu- 
ment adduced by the two disciples in support 
of their opinion is, that ten yards of a house 
of an hundred yards in capacity are in fact 
the same as ten shares out of an hundred 
shares. Hancefa, in support of his dqctrine, 
aveucs that a yard, in its original meaning, 
is a stick apphed to the purpose of measure- 
ment; but it is also used to denote the thing 
measured, and the thine so measured must 
be relative and not an abstract idea of the 
mind, such as a share: now it is impossible, 
in this ease, to render such yards relative, 
since there exists an uncertainty, as no men- 
tion is made of the particular side of the 
house from which they have been measured ; 
and such uncertainty would occasion conten- 
tion between the parties. It is otherwise 
with respect to shares, for these are abstract 
ideas of the mind and not undefined rela- 
tives; and although, of consequence, an un- 
certainty exist with respect to them also, yet 
such uncertainty cannot occasion a conten- 
tion, since the possessor of ten shares of the 
house may either enjoy them indefinitely, or 
may receive his share according to the mode 
prescribed in the division of joint property. 

The purchase of a package of cloth ts null, 
if it contain more or less than the quantity of 
preces®agreed for.—I¥ a person purchase a 
package containing cloth, on condition of 
there being ten pieces in it, and it afterwards 
appear that there are nine or eleven pieces in 


Boox XVI.—Cuap. I.] 


SALE. 


245 


it, the sale is invalid, because of the unccr-; arguments adduced by Haneefa in support 


tainty, with regard to the price, in the one 
case, and to the merchandise in the other ; 
fur in case of there being nine pieces, as the 
price of the piece wanting is unknown, that 
ot the remaining nine is of consequence also 
unknown; and where, on the other hand, 
there is®eng too many, it is unknown which 
are the specific ten that ought to be delivered. 

Unless the seller preriwusly specify the 
price of each particular piece.—\r, however, 
the seller should explain the price ot cach 
piece of cloth, and there be too few, the sale 
is valid ; but the purchaser has the option ol 
ugdoing it if he please ; whereas, if there be 
too many, it is invalid, because of the unccr- 
tainty with respect to the goods, as it would 
%4e impossible to ascertain the particular ten 
that are included in the sale.-—Some have 
said that in case of deficiency also the sale is 
invalid, according to Hancefa. But this is 
anfounded. 

A sale is null tn toto, tf the desgription of 
the goods be at all fallacious.—I¥ a person 
sell two pieces of cloth, on the condition of 
their being Heratec, and one of them after- 
wards prove to be Murwallec,* in that case 
the sale is completely invalid, that is, docs 
not hold good even with respect to the true 
one, although the seller should have speeitied 
‘he prices of both; for when the seller joined 
together both picces in the declaration of a 
sale of Heratece picecs, he, as it were, estab- 
lished a condition that the purchaser should 
aveept a picce of Murwallec, which being a 
false condition, the sale is thercfore annulled. 

Case of the purchase of a piece of cloth ut 
so much per yard.—I\¥ a person purchase a 
piece of cloth, on the condition of its mea- 
suring ten yards, and at the rate of one dirm 
for each yard, and the mcasurement aftcr- 
wardseprove to be ten yards and a half, or 
nine yards and a half, in this case the pur- 
shaser (according to Hancefa) must pay ten 
lirms in the first instance, and nine in the 
second; still haying the option of undoing 
she contract if he please. Aboo Yoosaf alleges 
that if the purchaser choose to abide by the 
sontract, he must pay eleven dirms in the 
irst instanec, and ten in the second. The 
ypinion of Mohammed is, that in case the 
nurchaser chooses to abide by the contract, 
he must pay ten and a half dirms in the first 
instance, and nine and a half in the second ; 
because the measurement of a yard having 
been fixed at one dirm, it necessarily follows 
that half a yard must be rated at half a 
dirm. ‘The reasoning of Aboo Yoosaf is that 
as the price of each yard was fixed at one 
dirm, it follows that each yard becomes 
virtually a distinct picce of cloth; and as 
one of these proves defective, it follows that 
the purchaser has the option either of un- 
doing the bargain, or of taking the goods 
according to the terms of the contracte The 


* Of the manufacture of the provincc8 of 
Herat and of Murwa. 


of his opinion are, that the specification of 
yards is considered as referring to the de- 
scription, and not the real quantity of the 
thing, cxcepting only where the price of each 
givch measurement is specifically stipulated 
as a condition of the contract. Now, as in 
the case in question, the rate is opposed to 
each complete yard, but not to any smaller 
quantity, it follows that such smaller quan- 
tity must be considered as remaining in its 
original form,—that is, as applying merely 
to deseription, and therefore cannot involve 
anadditional payment. Some have observed 
that in coarse cotton cloths, of which the 
extreme and interior parts are of a similar 
texture, it is not lawful for the purchascr to 
take any exeess beyond the terms of the 
contract; as it may be cut off and restored to 
the seller without any injury to the piece, in 
the manner of things estimable by weight; 
and hence the learned deem it lawful to sell 
even a single yard of it. 

In the sale of a house, the ue 
and superstructure are both included, — Ir 
a person sell the place of his abode (in other 
words, his house), the foundation and super- 
structure are both included in such sale, 
although they may not have been specitied 
by the seller; because they are compre- 
hended in the common acccptation of the 
term; and also, because, being joined to the 
ground in the nature of fixtures, they are 
considered as dependant parts of it. 

In the sale of land, the trees upon it are 
tncluded.—In a sale of land, the trees upon it 
are included, although they be not specified, 
because they are joincd to it, in the same 
manner as foundation and superstructure in 
the preceding case. 

But not the corn.—In a sale of ground, 
the grain then growing on it is not included, 
unless particularly speciticd by the seller ; 
because it is joined to the ground, not as a 
fixture, but for the purpose of being cut 
away from it, in the same manner as goods 
of any kind which may have been placed 
upon it. 

Nor, in the sale of a tree, ts the fruit then 
upon it included,—So also, if a person should 
sell a tree on which fruit is growing, the fruit 
belongs to the seller, unless it had been 
specifically included in the sale; because 
the prophet has said, ‘‘If a person sell a 
DATE tree with fruit upon it, the fruit 
belongs to the scller, unless the purchaser 
should have stipulated its delivery to him as 
a condition of sale.”” Besides, although the 
frnit be, in fact, a ‘ae of the tree, yet as it 
is intended to be plucked and gathered, and 
not to be suffered to hang on the tree, it is 
ther@ore the same as grain. 

But the purchaser must immediately clear 
these away.—It is to be observed, however, 
that in the sale of a tree with fruit, or of 

ound with grain upon it, the seller must 

e immediately desired to clear them away, 
and deliver the property to tke purchaser ; 
becauge, in these cases, the property of the 
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purchaser and seller being implicated to- 
gether, it becomes incumbent on the seller 
to clear away what belongs to him; in the 
same manner as if he had placed any of his 
goods upon the ground, in which case the 
clearance of them would have been requisite. 
Shafei maintains that in both these cases the 
grain and the fruit must be suffered to re- 
main until they become ripe, because there 
ought to be a period stipulated for the de- 
livery of the things sold, and that period 
ought to he extended to the complete growth 
‘ and maturity of these vegetables; in the 
same manncr as in the case of a lease ot 
rround, whicre if, at the expiration of the 
ease, the grain on the ground be grecn, it 
is suffered to remain until it ripen. Our 
doctors, on the other hand, argue that the 
obligation is the same on a lessee ; and if he 
be permitted to extend the lease on account 
of the unripeness of the grain, he must, how- 
ever, pay additional rent for it, which is a 
substitute for the delivery; and the sub- 
stitute is in effect the same as thg thing 
itself. It is to be observed that in the sale of 
a tree, the fruit is not included, whether it 
be of an appreciable nature or otherwise, 
unless it be specifically mentioned. _ 

In the sale of ground, the seed sown in tt 
is not included,—Ir a person scll a picce of 
ground in which seed has been sown, but of 
which the growth has not appeared above 

ound, in this case the seed is not included 
in the sale. If the apparent growth should 
have taken place, though not in such a de- 
gree as to rendcr the vegetable of any value, 
in this case there is a difference of opinion. 
Some allege that the vegetation is not in- 
cluded in the sale; and others, that it is. 
This diffvrence of opinion has its foundation 
in the different sentiments which the parties 
entertain with regard. to the validity of the 
sale of vegetation, prior to its being fit to be 
cut down by the hook, or used by animals in 
the way of forage: for those who considcr the 
separate sale of such vegetation to be valid, 
are of opinion that it is not included ; whilst 
those who consider the sale of it as invalid, 
are of opinion that it is included in the sale 
of the ground. 

The wnme-product ts not included, tn the 
sale of land or trees, although the rights and 
appendages be expressed in the contract, — 
Gratin and fruit are not included in a sale of 
ground, or of a tree, although the purchaser 
and seller specify the rights and appendages 
(in other words, although the seller declare, 
‘*T have sold this ground, or this trec, with 
all its rights and appendages”’), because 
grain and fruit do not tall under these de- 
scriptions. (The rights of a thing are those 
without which it cannot be enjoyed,’and 
which form the principal object of possession, 
such as a watercourse or a road: the appen- 

“ dages are things from which we derive use 
but which are more particularly considere 
as dependant parts, such as a cook-room, or a 
house for keeping water.) In the same fnan- 
ner, if the seller should say, “I have sold 
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this tree, or this piece of ground, with every 
thing small and great of its rights and ap-, 
pendages which I possess in it,” still neither 
the fruit nor the grain is included in it. 

Nor unless all cts dependencies be generally 
expressed.—I¥, howcver, he should say, in a 
general manner, ‘‘I have sold this tree (or 
this picce of ground), with every éiMie great 
and small which I possess in it,” in this case 
the grain and the fruit are necessarily in- 
cluded in it. 

Nor can any product be included after 
being gathered or eut down.—I\1 is to be ob- 
served that grain which has been cut, or fruit 
which has been plucked, cannot by any cop- 
struction whatever be included in the sale, 
unless expressly mentioned as such. 

Lruit may be sold upon the tree in every 
state of growth.— Tux sale of fruit upon a 
tree is valid, whether the strength of the 
fruit be ascertained or not; that is, whether 
it may or may not have reached such a 
degree of strength as may preserve it from 
common accidents: because fruit is a pro- 
perty of certain value, cither immediately, 
in case of its being ripe, or hereafter, in case 
of its being in an unripe state (some have 
said that the sale of fruit in a weak state is 
invalid: the first doctrine is, however, the 
most authentic) : and the sale of fruit in an 
ibsolute manner being valid, the purchaser 
must immediately take it from the tree, 
whether this be particularly expressed as a 
condition in the sale or otherwise. 

But of the contract involve any condition 
not properly appertaining to sale, it is null.— 
Iv, however, the condition of suffcring the 
fruit to remain on the tree be stipulated, the 
sale is null, because such a condition is ille- 
gal, since it implicates together the right of 
property of the two parties, which is repug- 
nant to the nature of sale; and every eondi- 
tion of this kind invalidates the sale. Be- 
sides, in this case, it must necessarily follow 
that one deed is interwoven with another; in 
other words, that either a loan or a lease is 
implicated with the sale, which is unlawful. 
In the same manner, the sale of grain, with 
a stipulation of leaving it on the seller’s 
ground, is unlawful, and for the same reason. 
The same rule also obtains (according to 
Haneefa and Aboo Yoosat) where the truit 
or corn has attained its full growth, as this 
implicates the right of property of two par- 
tics. Moliainied is of opinion that, in this 
instance, such a condition is lawful, because 
ot the existence of the whole of the thing in 
qucstion ; whereas, in.the former case, the 
part of the property which afterwards vege- 
tated was not in being at the time of the 
conclusion of the deed; and the stipulation 
of a condition with regard to a nonentity 
peing illegal, the sale is therefore null. 

The additional growth of fruit purchased 
on the tyee, uf suffered to continue upon it, by 
consent of the seller, is the property of the 
purchaser.—I¥ a person purchase fruit upon 
the‘cree before it had reached its full growth, 
in an absolute manner (that is, without 
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stipulating the condition of its remainin 
upon the tree until it become ripe), and 
atterwards, with the permission of the scller, 
sutter it to hang on the tree, in this case the 
additional growth becomes his lawful pro- 
perty. If, however, he act in this manner 

* without the consent of the seller; he must 
then beftoy the difference in charity, as be- 
ing the produce of the property of unother 
without the consent of that other. If, on 
the other hand, the sale should have taken 
place when the fruit had attained its full 
¢rowth, and the purchaser suffer it to remain 
until it become ripe, he is not on that account 
r¢quired to bestow any thing in charity, be- 
ciuso in this instance a change from one 
state to another takes place without any in- 
ercase being made to the substance. 

And so also if the purchaser take a lease 
of the tree.—lr a person, having in an abso- 
lute manner purchased fruit which had not 
attained its tull growth, should afterwards 
suffer it to remain on the tree tilLit became 
ripe, by taking a lease of the tree till that 

eriod, in this case the increase of substance 
is lawful to him, because the lease is null, on 
account of a want of precise knowledge with 
respect to the period of it,-—and also, on 
account of its not having been warranted by 
wbsolute necessity, since it was in the powcr 
of the lessce to have purchased the tree itself: 
—and the lease being null, there remains only 
the consent of the seller, to which regard 
must be had. 

But this rile does not hold with respect to 
gram purchased upon the ground.—lr is 
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become ripe, or until they shall yield a new 
crop, so as to have a lawtul claim to the pro- 
perty, the expedient to be practised, in order 
to render such conduct legal, is to purchase 
the tree or bed itself, and after clearing it of 
the fruit when ripe, to undo the contract of 
sale with regard to the trec or bed.* 

I¥ a person should sell fruit, with a reser- 
vation of a specific number of Ratls of it, 
the sale is invalid, whether the fruit be upon 
the tree or off it; because although the 
rescrvation be itself specific and known, yet 
the residue is unknown. It is otherwise 
where a reservation is made of a specitic 
tree; because there the remainder is known, 
being obvious to the eye.—Our author re- 
marks that this doctrine is conformable to 
a tradition of Hasan, adopted by Tahavee : 
but that such a sale is valid, according to 
the Zahir Rawayct, and also in the opinion 
of Shafel, because it is a rule that whatever 
may be lawfully sold, separately, may also 
be lawfully excepted from a deed of sale. 
Thus the sale of onc Kafecz from a heap of 
grain Being lawful, the exception of it is 
also a lawful act.—It is otherwise with 
respect to a foetus in the womb, or any par- 
ticular member of an animal; because as 
the separate sale of such subjects is legal, 
so also is the reservation of them. 

Grain may be sold in the ear, or pulse in 
the hush.—Tu sale of wheat in the ear, or 
of beans in the husk, is valid; and the law 
is the same with respect to rice or rape sced 
in the husk. Shafei is of opinion that the 
sale of green beans in the husk, or of 
































otherwise where a person purchases grain 
upon the ground, and having then taken a 
lease of the ground until the grain be capa- 
ble of being cut down, suffers it to remain 
until that time; for the increase of substance 
is mog in such case lawful to him, since the 
lease so made is invalid, and an invalid Icagse 
is the occasion of baseness and abomination. 
Any new fruit which may grow in the 
uterine is the property of the seller and 
purchaser.—1¥'O person, In au unconditional 
manner, purchase fruit upon «a tree which 
had not completely vegetated, and after- 
wards, before he had received a formal scisin 
of it, new fruit should grow, in this case the 
sale is invalid, because of the impracticability 
of delivery on the part of the seller, frum the 
impossibility of distinguishing betwecn what 
was the subject of the sale and what was not. 
Butif new truit should appear after the scisin 
of the purchaser, such fruit is in an equal 
degree the right of both, because of its in- 
termixture with the property of both. The 
assertion of the purchaser, however, with 
regard to the quantity, is credited, because 
the {ruit is in his possession. (The sale of 
artichokes or melons which are growing is 
subject to the same Jaw as that of iruit grow- 
nee on trees.) e 
ule in the purchase of vegetables sold on 
a tree.—IF a person wish to purchase fruit, 


artichokes, or melons, and afterwards to Mave |. 


it in his power to let them remain until they 





walnuts, almonds, or Pistachio nuts in the 
shell, is not valid; but with respect to 
wheat in the car, he has given two vupposite 
opinions. All these sales are, however, 
valid in the opinion of all our doctors. 
The reasoning of Shafei is that the subject 
of the sale, in these cases, is hidden within 
a thivg of no value in itself, namely, tho 
husk, and that therefore the case becomes 
the same as if a goldsmith should sell a 
heap of carth mixed with particles of gold, 
in exchange for another heap of a similar 
nature, which is invalid. ‘The arguments ot 
our doctors upon this point are twofold. 
Krrst, the prophet has said, ‘‘The sale of 
fruit upon the tree, or of grain in the ear, 
is ayaa unless it approach to a state of 
ripencss.+ SECONDLY, wheat is an_article 
capable of yielding advantage; and hence 
the sale of it in the car is valid in the same 
manner as that of barley, the one being an 
appreciable article as well as the other. It 
is otherwise with gold dust, for the sale of 


* The consent of the seller is here presup- 
posed; for neither of the parties can undo a 
sale without the consent of the other. This 
expedient is guetelcte suggested on a suppo- 
sition of the future undoing of the sale being 
equally agreeable to both parties. 

+ WW hence it may be inferred that the sale, 
in the ear, or upon the tree, i% admissible. 


~~ 
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that, mixed with earth, is unlawful from 
the possibility of its being usurious. 

The sale of a house includes the fixtures 
and their appendages.—IF a person sell a 
house, of which the locks are not of the 
hanging but of the fixed kind, in this case, 
the keys of such locks are considered as in- 


cluded in the sale; because the locks them- | 


selves arc included in the house, in consc- 
quence of their being fixtures; and the sale 
of a lock includes the key, without its heing 
expressly stipulated, because it is considered 
as a constituent part of it, since a lock 
without a key is of no use. 

The seller must defray the expense of 
weighers, tellers, measurers, and amoney- 
essayers.—Tns wages of the measurer™ of 
the guods, or of the essayer of the money, 
must be paid by the seller:—the wages of 
the measurer, because, as measurement 1s 
essential to enable the seller to deliver over 
the goods, the payment of the expense at- 
tending that falls properly upon him (and 
80 also, the wages of weighers or tcllers):— 
and the wages of the essayer, becatise of a 
tradition, delivered by Ibn Roostim, that 
such is the doctrine of Mohammed ; and also 
for this reason, that the essay of the money 
takes place after the delivery, when it be- 
comes the business of the seller to have it 
essayed, in order that he may distinguish 
what is his right and what is not; and that 
he may ascertain the bad coin in order to 
reject them. Ibn Soomai relates it as the 
opinion of Mohammed that the purchascr 
should defray the wages of the essayer, be- 
cause he stands in need of ascertaining the 
good dirms which he has stipulated to 
deliver, und the good dirms are known by 
means of an essayer, in the same manner as 
quantity by ineans of a measurer. 

But the charge of weighing the price must 
be defrayed by the purchaser.—Tur. charge 
of weighing the price is due by thg pur- 
chaser, because he is under the necessity of 
delivering it to the seller, and the delivery 
is completed after the ascertainment of the 
weight. In a sale stipulating immediate 
payment, the purchaser must first deliver the 
price tu the seller, because his right (namely, 
the goods sold) is of a fixed and determinate 
nature, whereas the price is not so; and it is 
therefore incumbent on him, in order that 
both partics may be on a par, to dcliver the 
price to the seller, which fixes and deter- 
mines it ; for it cannot be determined but by 
delivery.t 


*Meaning, properly, some person who is 
employed as a sworn or professed measurer. 

+ Thus if the price stipulated be ten dirms, 
and the purchaser be in possession of a tou- 
sand dirms (for cxample) in this case, although 
the number ten be determinate, yet the units 
to compose that number-and to be taken from 
& great number, are not specific and deter- 
minate, until actually delivered. This doc- 
trine is frequently and particularly enlarged 
upon in the se\uel of this book. 
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In barter or exchange, the mutual delivery 
must be made by both parties at the same, 
time.—In a sale of goods for goods, or o 
money for money, it is necessary that both 
parties make the delivery at the same time ; 
because being on a par in point of certainty 
and uncertainty, there is no necessity for a * 


prior delivery. Pe 


CHAPTER II. - 
OF OPTIONAL CONDITIONS.” 


Definition of the term.—AN optional coe.- 
dition is where one of the parties stipulates 
it as a condition that he may have the option, 
for u period of two or three days, of annulling 
the contract if he please. 

“1 condition of option may be lawfully 
stipulated by either party,—Tur stipulation 
of a condition of option, on the part either of 
the seller er purchaser, is lawful; and it may 
be stipulated to continue for three days or 
less; but it must not be extended beyond 
that term ; because it is related that Hooban 
having been defrauded in several of his 
bargains, the prophet addressed him thus, 
“ Tfooban, when you make a purchase bar 
deceit, and stipulate a condition of option.” 

Provided tt exceed not the term of three 
days.—AN optional condition, stipulated to 
remain in force for a period exceeding three 
days, is unlawful according to Hancefa; and 
Ziffer and Shafci are of the same opinion. 
The two disciples, on the contrary, maintain 
that it may be stipulated to continue to any 
length of time whatever: beeause it is re- 
lated that [bn Omar extended it to two 


* Arab. Khiar-al-Shirt. In contraats. of 
sale there are tive different options. These 
are, Ist. Option of acceptance. 2. Optional 
conditions. 38. Option of determination. 4. 
Option of inspection, and 5. Option from 
defect. An option of accept&nce 1s a liberty 
which either of the parties, in a contract of 
sale, has of withholding his acceptance, after 
the tender of the other, until the breaking 
up of the meeting. An optional condition is 
where one of the parties stipulates a period 
of three days before he gives his final assent 
to the contract. An option of determination 
is where a person, having purchased one out 
of two or three homogeneous things, stipulates 
a period to enable him to fix his choice, 
Option of inspection, is the power which the 
purchaser of an unseen thing has of rejecting 
it after sight. Option from defect is the 
power which a purchaser has of dissolving 
the contract on the discovery of a defect on 
the merchandise. Thetranslator has thought 
it proper, in this note, to bring into one point 
of view,an explanation of the several kinds 
of option, as 1t may possibly tend to give a 
clearer idea of them than what could be col- 
lected from the scattered definitions of them 
as they occur in the course of the work. 
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months; and also because it is ordained, by 
the Law, for the purpose of answering the 
necessities of man, in enabling him to con- 
sider and set aside what is bad; and asa 
period of three days may not be suflicicnt 
for this purpose, the indulgence is therefore 
extended with respect to the merchandise, in 
the safwe manner as with respect to the price. 
The argument of Haneefa is that an optional 
condition is repugnant to the nature of the 
act, which fixes an immediate obligation on 
the parties, and is allowed only because of 
the saying of the prophet already quoted ; 
whence it cannot be extended to a period 
beyond what has been there specified. 

If it excved three days, and the stipulating 
party declare his acceptance before the ex- 
piration of the third day, the sale ws laeful, 
—ALTHouGH a conditional option beyond 
three days be not permitted, still if such 
a condition be stipulated, and the person 
inaking such stipulation, before the lapse of 
the three days, declare his acceptance of the 
contract, the sale is in that caSe valid, ac- 
cording to Haneefa. Ziffer, however, 1s of a 
different opinion ; for he argues that the sale 
being invalid from the beginning, on account 
of the illegality of the condition, 1t cannot 
be afterwards rendered valid by the re- 
moval of such condition. The arguments of 
Hancefa on this point are twofold. — irs 
as the aceeptanee of the sale was declared 
before the lapse of the three days, the cause 
of its invalidity has not began to operate. 
SECONDLY, the invalidity takes place on 
the fourth day; and as the nee pene is 
declared before that period, the sale is con- 
sequently kept free trom any cause of m- 
eoldiny: From this sccond argument some 
have considered that the invalidity of the 
sale does not take place until the commence- 
peng of the fourth day ;—whilst others 
(founding their opinion on the first argu- 
ment), hold that the contract was invalid 
from the beginning; but is afterwards ren- 
dered valid by the removal of the cause of 
its invalidity Previous to its operation. 

The payment of the priee may be substi- 
tuted as the condition.—It is lawful for a 
person to make a purchase on this condition, 
that ‘if in the course of three days he do 
not pay the price, the sale shall be null and 
void.” If, however, instead of three days 
he stipulate four, the sale is not valid, 
according to Hanecfa and Aboo Yoosaf. 
Mohammed is of opinion that it is valid, 
‘whether he stipulate four days or more. All 
our doctors, however, agree, that in case of 
such a stipulation having been made, if the 
purchaser in the mean time pay the price, 
previous to the lapse of the third day, the 
sale is valid. The reason of this is that a 
condition of this nature is of the same 
nature with an optional condition, because, 
in case the purchaser cannot furgish the 
price, the seller stands in need of a power to 
annul the act. As, moreover, Hancefa holds 
that a sale is invalid, where the conditwn of 


option extends beyond three days, but may 
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afterwards be rendered valid by ao forma] 
confirmation previous to the lapse of tho 
third day, so also in the case in question, 
As Mohammed, on the contrary, holds that 
the extension of the condition of option 
beyond the third day is lawful, so also in the 
present instance. Aboo Yoosaf, on the other 
hand, although (contrary to analogy) he 
hold the extending of a condition of option 
beyond three days to be lawful, because of a 
tradition which he quotes to this effect, yet 
is of opinion that the same extension is un- 
luwful in the present instance (arguing from 
analogy), as there is no tradition in support 
of it. ‘here is another explanation, from 
analogy, with respect to this case, which has 
been adopted by Ziffer, to the following 
cltect, that, in the sale in question, an in- 
valid dissolution has been stipulated (for the 
dissolution is invalid, as it depends upon a 
condition); and as wu sale is rendered void 
by tho stipulation of a valid dissolution, it 
follows that by the stipulation of an invalid 
dissolution it is rendered void a fortiori. 
The r®ason, however, tur a more liberal con- 
struction in this particular is, that the con- 
dition here sipulated is considered as an 
equivalent to a condition of uption, as has 
already been explained. 

Lhe seller, by stipulating a condition of 
option, does not relinquish his property in 
the article soldi—Ily the seller stipulate a 
condition of option, the right of property 
over the goods docs not in that case shift 
from him, because the completion of the sale 
depends on the mutual consent of the par- 
tics, and the condition of option evinces that 
the seller has not completely consented. If, 
therefore, under these circumstances, the 
seller should emancipate a slave whom he 
had in that manner sold, the emancipation 
would hold good.—Neither is the purchaser 
in such a case entitled to use or employ the 
goody, although he should have taken pos- 
session of them with consent of the seller.— 
If, after the purchaser had posscssed himself 
of the gvods, they should perish or be de- 
stroyed previous to the expiration of the 
period of optional condition, he becomes in 
that case responsible for the value ; because 
by the destruction of the goods the sale is 
annulled (for the exceution of it rested only 
on the consent of the seller; and where the 
subject of it is lost, the execution of it 
becomes impracticable ; and it is null of 
course) ; and as the goods were in possession 
of the purchascr with a view to purchase 
(which circumstance renders a purchaser 
responsible for the value), he is responsible 
accordingly. If, on the other hand, the 
goods be lost in the possession of the seller, 
the deed is annulled; and no payment is 
incumbent on the purchaser, in the same 
manner as in the case of an absolute sale, 
at is, 2 sale where no condition is stipus 
ated. 

But the property in it devolves upon the 
dbl where the stipulagon is made on 

18 part ; and he i consequently responsible 
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for the loss of the goods.—I¥F the condition | because the circumstance of the injury does 
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the seller, because the sale is rendered com- 

lete on his part. The right of propery) 

owever, although it shift trom the seller, 
does not vest in the purchaser, according to 
Haneefa. ‘The two ceases have said that 
the purchaser becomes the proprietor; for, 
if this were not the case, it must necessarily 
follow that, after it moved from the seller, it 
would remain subject to no person; and this 
is a state not supposed by the Law. The 
arguments of Hanccfa on this point are two- 
fold. Frrst, as the right of property with 
respect to the price has not shifted from the 
purchaser, it follows that if the right of 
property with respect to the goods also vest 
in him, the property with respect both to 
the thing purchased and the return for it 1s 
concentered in one person, which is abso- 
lutely illegal. Srconpiy, if the right of 
property with respect to the goods were to 
vest in the purchaser, it might freqycntly 
happen that the goods would, in the interval, 
beloes the completion of the sale, be made 
away, Without any intention on the part of 
the purchascr (asif the purchaser had bought 
a slave related to himself within the pro- 
hibited degrees) *; and as the sole object of 
the reserve of option is the benefit of the 
purchaser, in allowing him time for con- 
sideration, it follows, that if the right of 
Prope wero to vest immediately in hin, 

e might be deprived of the advantage 
which is the objcet of the reserve of option. 

If the purchaser have the option, and the 
ek be injured or destroyed in the interin, 
re 1s responsible for the price.—lr the mer- 
chandise, where the stipulation of option 1s 
on the part of the purchaser, perish or be 
destroyed, the purchascr is in that case an- 
swerable tor the price. In the same manncr 
also, if the goods receive an injury, thepur- 
chaser is responsible for the priee ; because 
the goods, after sustaining an injury, cannot 
be returned, and the sale consequently be- 
comes binding. The purchaser, therefore, is 
responsible for the price in either instance ; 
tor destruction necessarily implies previous 
injury; and hence in a case where the 
a is utterly destroyed, the sale first 

ecomes binding and complete, and the de- 
struction takes place afterwards. 

But of wt rest with the seller, the purchaser 
is responsible for the value only.—AND as, 
in a case of injury, the payment of the price 
becomes obligatory, so also in a case of 
destruction. It is otherwise where the mcr- 
chandise perishes in the possession of the 

urchaser when the option had been stipu- 

ated by the seller; for in this case the 
purchaser is answerable only for the value ; t 
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* In which case the slave would become 


immediately free. 


+ And not far the price set upon it ixf the 
contract. , 


right of property over the ‘goods: shifts from | since the seller, in that case, 
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impracticable, 
has the option 
either of taking the mercandise thus injured, 
or of rejecting it, if he please, as the optional 
condition remains with him: and hence, as 
the sale does not become binding on the 
occurrence of the injury, if the seJlexthoose 
to contirm it, the purchaser in that case only 
pays the value of the injured merchandise. 

Liight of option, in the purchase of a wife, 
is not affected by cohabitation with her in 
the iterim of option.—IF a person purchase 
his own wife, with a reserve of option tor 
three days, in this case the marriage subsists 
during that interval, as the right of property 
docs uot take place because of the optional 
condition: and if he have carnal connexion 
with her during that interval, the condition 
of option is not thereby annulled; because 
he has it stillin his power, after such con- 
nexion, to undo the sale, since his cohubita- 
tion with her is the exercise of a right in 
virtue of his marriage, and not of his right 
of property. If, however, his wite be a 
virgin, his cohahitation with her annuls the 
condition of option, and establishes the sule, 
as it is a damage to her, and a diminution of 
her value. This is the doctrine of Haneefa. 
Lhe two disciples are of opinion that the 
husband becomes immediate proprietor of 
his wife by the optional purchase, whence 
the marriage is immediately annulled. If, 
therciore, he should have cohabitation with 
her, he cannot afterwards reject her, although 
she may have been a woman ;* because, the 
marrlage being null,the cohabitation was not 
in virtue of marriage, but of property. This 
difterence of opinion between Hanecfa ana 
the two disciples, respecting the property 
vesting immediately in a conditional pur- 
chaser, has given rise to opposite decisions 4n 
iv variety ot different cases. Of this number 
are the following :— 

Cuse of optional purchase of a slave re- 
lated to the purchaser.—I¥ a person make 
an optional purchase of a slave related to 
him within the prohibited degrees, the eman- 
cipation, in the opinion of the two disciples, 
takes place immediately; whereas, according 
to Haneefa, it does not take place until atter 
the confirmation of the contract. 

And of a slave optionally purchased under 
a vow of emanctpation.—Lr, also, a person 
make a vow to emancipate a slave whenever 
he becomes proprietor of one, then, accord- 
ing to the two disciples, if he make a con- 
ditional purchase of one, the emancipation 
takes place immediately ; whereas, according 
to Haneet'a, it does not take place till after 
the contirmation. 

Or of a menstruous female slave.—Ir, 
also, a person make an optional purchase 
of a female slave, and her monthly courses 
happene during the term of option, these 
courses are included in the prescribed term 


Se 
* That is to say, not a virgin. 
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of abstinence,* according to the two disci- 
ples; whereas, according to Haneeta, they 
are not included. And if the purchaser, 
availing himself of his optional condition, 
should return her to the scller, the seller 
need not observe the prescribed term of 
abstinence, according to Haneefa ; whcreas, 
the t¥ disciples hold that such observance 
is incumbent on him. 

Or of a pregnant wife.—lIr, on the other 
hand, a person make an optional purchase of 
his own wife, and if she, during the interval 
of option, bring forth a child, she is not an 
Am-Walid to the purchascr, according to 
ee whereas, according to the two 

isciples, she is so. If, also, a person make 
an optional purchase of merchandise, and 
having, with We consent of the seller, received 
possession of it, afterwards give it in deposit 
to the seller, and it be lost in the intcrval, 
in this case, according to Hanccfa, the trust 
is null and void, as the deposit was not tlic 
property of the purchaser, and thercfore he 
is of opinion that the loss results to the 
seller; whereas the two disciples, holding 
the said deposit to be valid, are of opinion 
that the loss results to the purchaser, agrce- 
ably to the law of deposits. 

Opeunial purchase made by «a privileged 
slare.—I¥, on the other hand, a privileged 
slave make an optional purchase, and the 
seller, during the interval of option, exempt 
him from the payment, in this case, accord- 
ing to Hancefa, the condition of option 
remains in force; because if he should return 
the merchandise, it follows that he does not 
choose to accept of the property, and a pri- 
vileged slave has the power of accepting or 
rejecting as he pleases: but, according to 
the two disciples, the condition of option Is 
annulled by the exemption of paymcnt; 
hecause (in their opinion) the property 
having vested from the beginning, it follows 
that if he were torcturn the merchandise to 
the seller, it would be in effect a gift to him, 
and a privileged slave has not the power of 
making a oittt 

Case of optional purchase of wine by «a 
Zimmee, who an the interim embraces the 
fatth—Ir, moreover, a Zimmee purchase 
spirituous liquors from a Zimmee, on a con- 
dition of option, and the purchascr, in the 
interval, become a Mussulman, in this case, 
according to the two disciples, the condition 
of option remains no longer in foree, because 
the purchaser having (agreeably to their 
tencts) become proprietor of the liquor, it 
follows that if he were permitted to reject 
it, he would create in another a right of 
property with respect to liquors, which no 





* The purchaser of a female slave is re- 
quired to abstain from carnal connexion 
with her until she shall have hgd three 
different courses from the period of her be- 
coming his property, that it may be ascer- 
tained whether she be pregnant of not. 
(See Edit.) 
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Mussulman is allowed to use. According to 
Hancefa, on the contrary, the sale becomes 
void, because the purchaser (agrecably to 
his tenets), not being then the proprietor, 
and the circumstance of becoming a Mussul- 
man putting it out of his power to become 
the proprietor by removing the condition, the 
sale 1s of necessity annulled. 

The possessor af option may annul the sale 
with the knowledge of the other party, or 
confirm it without his knowledge.—In case of 
a sale on a condition of option, it is lawful, 
according to Hancefa and Mohammed, for 
the party possessing the option to annul the 
contract within the stipulated period, or to 
confirm it; which latter he may do without 
the knowledge of the other party: but it is 
not lawful for him to annul it without the 
knowledge of the other. Aboo Yousaf 
alleges that the partics possessing tho 
option may annul the contract without the 
knowledge of the other: and such, also, is 
the opinion of Shafei. Tho argument of 
Aboo_ Yoosaf is that the party possessing the 
optiofi is empowered, on the part of the 
other, to annul the contract; and that there- 
fore, such annulment cannot rest upon that 
other’s knowledge of it; in the same manner 
as his knowledge of it is wnnecessary in 
case the possessor of the option confirm the 
contract; asin the case of an agent for sale 
(for instance), who may lawtully act in 
every mattcr to which his agency extends, 
without the knowledge of his constituent, 
in virtue of the powers given to him on his 
behalf. The arguments of Hancefa and 
Mohammed are, that a contract of sale 
involves the rights of both parties; and 
that the annulment of the sale by one party 
only is an exercise of aright partly belong- 
ing to the other, whilst at the same time 
such exercise may eventually be attended 
with a loss to the other: for supposing the 
possessor of the option to be the seller, and 
that he annul t!c sale without the know- 
ledge of the purchascr, and the purchaser, 
in the mean time, in the confidence of the 
sale being complete, take possession of the 
merchandise, then, in case of its destruc- 
tion, he must of consequence be responsible 
for it: or, supposing the purchascr to be the 
possessor of the option, and that he annul 
the sale without the knowledge of the seller, 
then an eventual loss may result to the 
seller, as it is possible that, on the presump- 
tion of his goods being already sold, he may 
enquire out another purchascr. Hence, as 
such an cxcrcise, on the part of either, of 
the right of the other, may be attended with 
an eventual injury, the annulment of an 
optional sale is thercfore made to rest upon 
the knowledge of the other party. this 
case, in short, resimbles the dismission of 
an agent: for if a person, having appointed 
an agent, should afterwards dismiss hine 
without his knowledge, it would not be 
valid until the agent was himself informed 
of ¢t; and so also in the egse in question. 
It ig otherwise with the confirmation of a 
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sale; as the exercise of such a right by one 
party only does not entail an alate The 
assertion of Aboo Yoosaf that ‘‘ the pos- 
sessor of the option is empowcred to make 
such annulment on the part of the other,” 
is not admitted; for how can the other, who 
does not himself possess such power, bestuw 
it upon the possessor of the option ? 

‘Anil even if he annul it without the other's 
knowledge, and the other be informed before 
the expiration of the term, it is valid.—I¥ the 
person possessing the option annul the sale 
without informing the other party, and such 
knowledge, nevertheless, reach him_beforc 
the expiration of the stipulated period, then, 
because of his acquirement of such know- 
ledge, the annulment is rendered complcte. 
If, on the other hand, it should not have 
reached him until the expiration of the 
stipulated period, then the annulment is 
rendered complete, because of the expiration 
of the stipulated period. 

A right of option, in sale, cannot descend 
to an heir,—\¥ a person possessing the right 
of option in a sale should dic, the sale i$ then 
complete, and the right of option becomes 
void, and docs not descend to his heirs.— 
Shatei maintains that the option descends to 
the heirs, because, being a fixed and estab: 
lished right in sale, it may be inherited, in 
the same manner as an option in case of 
defect, or an option of determination. The 
arguments of our doctors are that an option 
is inreality nothing but desire, or disposition, 
which is not capable of being trantcrred from 
one to another; and nothing but what is 
eapable of devolving from one person to 
another can be inherited.—It is otherwise 
with respect to option in ease of defeet, as 
that is granted to the heir, because of his 
right to obtain possession of a thing whole 
and complete, in the same manner as the 
deecased, and not beeause of his right of 
inheritance, since option is incapable of 
being a subject of inheritance. It 1s other- 
wise, also, with respect to an option of deter- 
mination, as the heir becomes the proprictor 
in that instance, because of the miature of 
property, and not because of his right of 
inheritance. 

A right of option may be referred to a third 
person.—I¥ a person, in purchasing any ar- 
ticle, stipulate the option of another person, 
in this case, provided cither the purchaser 
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or the possessor of the option contirm the. 


sale, it is valid; or, if either of them annul 


it, it becomes void.—The reason of this 1s, | 


that the stipulation of the option of another 
is admitted, upon a favourable construction. 
Analogy would suggest that it is inadmis- 
sible, and such is the opinion of Ziffer, 
because option being one of the articlesyot 
the contract, it follows that the stipulation 
of it for another, wha is not one of the 
eontracting parties, is illegal, in the same 
manner as if it were stipulated that some 
other than the purchaser should pay the 

rice.—The arguments of our doctors are, 
that the establishment of the right of option 
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in one who is not a party to the contratt is 
by way of appointment from him to act as 
his substitute. In this case, therefore, the 
option is vested both in the party and in his 
substitute; and consequently it is lawful 
for either of them to confirm or annul the 
contract.—If one of them should contirm, 


and the other annul the contract, 2 this 
case the first of these acts which may have 
been performed becomes valid. If both 


should have been performed at the same 
time, then (according to one tradition) the 
act of the contracting party is valid ;—or 
(according to another) the validity of the 
annulment is preferred to that of the con- 
firmation. The principle on which the 
tirst tradition proceeds is that the act of the 
contracting party is of superior force to that 
of a substitute who derives his authority 
from him; and the principle on which the 
sccond tradition is founded 1s that annulment 
is of superior force to confirmation, because 
annulment may take place aftcr confirmation, 
but confirmation cannot take place after 
annulment. Some have asserted that the 
fist tradition is conformable to the doctrine 
of Mohammed, and the second to that of 
Aboo Yoosaf;—arguing from their different 
decisions in the case of an agent of sale and 
his constituent: for if both of them should 
at the same time sell the same thing to 
different persons, the sale of the constituent is 
valid, according to Mohammed ;—whereas, 
according to Aboo Yoosatf, both sales are 
valid; but the article sold must be divided 
between the two purchasers. 

Case of selling two slaves, with a condition 
of option with respect to one of them.—I¥ a 
person sell two lives for a thousand dirms, 
stipulating an optional condition with respect 
to one of them, the case admits of four 
different statements.—I. Where the s.__, 
docs not oppose a specific price to cach of the 
slaves, nor specify the one respecting whom 
the optional condition is to operate: and this 
is illegal, because of the uncertainty both as 
to the subject of the sale and&he price ; for 
as the slave, concerning whom the condition 
of option is stipulated, is not (as it were) 
included in the sale, and as he is not speci- 
fied, it follows that the other, who is the 
subject of the sale, is also unknown.— 
1]. Where the seller sets a particular price 
en each of the slaves, and also specifies to 
which the condition of option relates; and 
this 1s valid, because of the certainty with 
respect to the subject of the sale and the 
price. 

_ OBJECTION.—It would appear that the sale 
1s In this case illegal; because the slave who 
is the subject of the condition is not, in 
effect, included in the sale; and, as both are 
joined together in one declaration, it follows 
that the acceptance of the sale with relation 
to what is not the subject of it, becomes a 
condition of the validity of the sale with 
regard to what is; it being the same, in 
shorty as if a person should join a freeman 
and a slave in one declaration of sale, which 
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is iflegal, because the acceptance of the sale 
with regard to what is not capable of being 
the subject of it (namely, the frec man) is 
here made a condition of the validity of the 
sale with respect to the slave ; and this con- 
dition is the cause of annulling the sale: it 
therefore follows that the sale is in the same 
manr@r invalid in the case in question, as 
the sam condition (which occasions an 
annulment of the sale) is equally induced in 
this instance. 

Repty.—The sale, in the case in question, 
is lawful; because, although the acceptance 
of the sale, with respect to the slave con- 
cerning whom the option is stipulated, be a 

condition of the validity of the sale with 
respect to the other slave also, still such 
condition does not annul the sale, since the 
optional slave is a fit subject for sale: it is 
therefore, in fact, the same as if a person 
were to join a Modabbir and an absolute 
slave in one declaration; and as the sale is 
in that instance valid, so also in the case in 
question :—-contrary to where a seller joins 
a slave and a freeman in one declaration: 
because a freeman is not a fit subject of sale. 
—III. Where the seller opposes a particular 
price to each slave, but does not specify 
to which of them the condition of option 
relates. —IV. Where the seller specifies the 
slave to whom the condition of option relates, 
but does not oppose a specific price to cach 
of them.—In both these cases the sale is 
invalid, because of the uncertainty of the 
subject of the sale in the one instance, and 
of the price in the other. 

Option of dcetermination.—IF a person 
urchase one of two picces of cloth for ton 
irms, on the condition of his being at liberty 

for three days to determine on the particular 
piece which he may approve, such sale is 
valid ; and the condition so stipulated is 
called an option of dctermination.* 

It extends to a choice out of three, but not 
out of more.—A SALE 1s In the same manncr 
valid, where a person purchases, with a 
reserve of opfion, one out of three pieces ; 
but it 1s not lawful to purchase, in that 
manner, one out of four picces.—What is 
here advanced proceeds upon a favourable 
construction.— Analogy would suggest that 
the sale is not lawful in either of these three 
cases, because the subject of sale is un- 
certain ;—and such, dlso, is the opinion of 
Ziffer and Shafei.—The reason for a more 
favourable construction is, that optional 
conditions have been ordained for the benefit 
of man, in order that he may thereby be 
enabled to set aside the bad, and to choose 
the good for himself:—it 1s, morcover, 
evident that man stands in need of contracts 
of this nature, in order that he may be 
enabled to show the merchandise to some 
person in whose judgment he confides; or, if 
an agent be employed, that he mayghow it 
to his constituent ; and this the seller would 
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not permit him to do unless such a condition 

were stipnlated.—This spccies of sale, there- 

fore, being in effect the same as an optional 

one, it follows that it is in a similar manner 

lawful.—This necessity on the part of man, 
however, is fully answered by means of three 
pieces, as this number comprchends the 
three qualities of good, bad, and medium ; 
and there can be no uncertainty with respect 
to the subject of the sale, in this species of 
contract, to occasion contention, as regard is 
had solely to the price on which the purchaser 
determines. 

OnsEctIoNn.—Why then is it not lawful 
with respect to four pieces, as in that case 
also no contention would take place ? 

Rrrviy.—Although, in this case also, there 
would be no uncertainty with regard to the 
subject of the sale, to occasion contention, 
still the cfliciont cause of the legality 
(namely, the necessity of MAN) does not here 
exist, and it is thercfore unlawful. 

ln option of determination may involve @ 
condition of option.—Somr have observed 
that, In a case of option of determination, a 
condition of option is also indispensable ; 
and this is recorded in the Jama Sagheer. 
Others, again (following the Jama Kabcer), 
say that the condition of option is not 
requisite : and hence it is inferred that what 
has been recorded in the Jama Sagcheer is 
that such a condition often takes place ; not 
that itis absolutely necessary. 

But the term for making the determination 
must not, at alt events, erceed three days,— 
Iris to be observed, however, that if, in a 
sale stipulating an option of determination, 
it shout not be thought necessary to insert 
a condition of option, the period for deter- 
mining the choice must in that case, according 
to Hanecfa, be limited to three days: but 
according to the two disciples it may be fixed 
to whatever period they please. 

Opihe articles referred to the purchaser's 
choice, one is the subject of the sale, and the 
others are as deposits. —It 1: also to be 
observed that in case of option of determina- 
tion, the subject of the sale is one picce 
of cloth (for example), and the other picce 
is a deposit in the hands of the purchaser. * 
If, therefore, one of the picccs be lost or 
spoiled, the sale takes place with respect to 
it in exchange for the stipulated price; and 
the other price is as a deposit; because it is 
impossible to reject the piece which is lost or 
spoiled. If, on the other hand, both pieces 
be lost at the same time, the purchaser must. 
in that case pay the half ofthe price of each, 
because the determination of purchase not 
having been made with respect to either of 
the pieces, it follows that sale and trust 
opagate indefinitely with respect to each. 

And both may be returned in case of acon- 
dition of option.—Ir, besides the option of 
determination, a conditional option be also® 








* And consequently (according to the laws 
of deposit) he is responsible€n case of acci- 
dentg, for one piece only. 
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stipulated, the 
liberty to return both pieces. 
The heir of the person endowed with an 
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urchaser is in that case at | not injured by the defect of participation ; 
| but if one of the purchasers have the liberty 
‘of rejecting his portion singly, it necessarily 
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option of determination may return one of: follows that upon the rejection the seller 
the. two articles referred to the purchaser's | holds the article in partnership with one of 


option, in case oO 
ossessing an option of determination should 
ie, his heir is empowered to return one of 

the articles; for an option of determination 
as has been before explained) necessarily 
escends to au heir, because of the impli- 

cation of his property with that of another ; 
whence he is not, in his option of determi- 
nation, restricted to three days.—If, on the 

contrary, « person recently possessed of a 

power of option die, his heir has no option, 

as was before explained.* 

Option ts declared and the sale made bind- 
eng by any act of the purchaser in relation to 
the article sold.—I¥ a person purchase a house 
under a condition of option, and the adjoining 
house be atterwards sold before the expira- 
tion of the period of option, and the purchaser 
under the condition of option claim the right 
of Shatfa, in this case his assent to tht tirst 
sale is thercby virtually given, and his rivht 
of option exists no longer ;—bccause his 
claim of Shaffa presupposes him to be con- 
firmed in the adjoining property, otherwise 
he would have no right to make such a claim ; 
and it is therefore inferred, that he first 
tacitly a .nuls his condition of option, and 
then urges his claim. It is to be observed 
that the necessity of this explanation arises 
from the doctrine of Hanecta; for, by his 
tencts, a purchaser under a condition of 
option does not become proprictor of the 
article of sale during the interim of option. 
The two disciples hold, on the contrary, that 
he becomes immediate proprictor under the 
condition of option; whence this explana- 
tion is, with regard to their doctrine, un- 
necessary. 

An option of determination, rested jeantly 
en two persons, is determined by the subse- 
quent consent of either to the purchase.—Ir 
two persons purchase a slave, on this con- 
dition, that both purchasers shall have the 
option of rejecting him, and one of them 
afterwards express his consent, the other 
cannot reject him, according to Hanecfa. 
The two disciples allege that if the other 
choose, he may reject his share in the slave. 
The same disagreement subsists with respect 
to two purchasers in a case of ae of inspec- 
tion or option from defect. The argument of 
the two disciples is that as the power of 
rejection was vested in both the purchasers, 
it consequently operated in each of them; 
and the rejection of one cannot abrogate the 
right of option with respect to the other, as 
that would be a destruction of his right, 
which is not lawful. The argument of 
Hancefa is that the subject of the sale, when 
*it issued from the tenure of the seller, was 





* Because agcondition of option is not in- 
heritable. 


his death.—Ir a person | the purchasers; and this is a defect in the 


tenure, to which he was not before subject. 

OssEecTIon.—It would appear thgt the 
rejection of one of the purchaser§ is valid 
although attended with an injury to the 
seller, since the seller has himself virtually 
assented to it, because in giving such power 
to two persons, it is evident that he assents 
to a possible rejection by one of them. 

Repiy.—The consent of the seller to the 
injury is inferred from a supposition of hig 
having consented that one might reject 
where the power of rejection was given to 
two. This, however, is not the case in the 
present instance ; for itis to be supposed that 
the seller understood that both should declare 
their rejection together ; and on this suppo- 
sition his consent was given, not on the 
other. ; 

Tf an article puvehased undey one descrip- 
tion prove to be of another description, the 
bes ite may either confirm or annul the 
contract,—T a person purchase a slave on 
account of his being a scribe, or a baker, and 
he prove to be neither of these, the pur- 
chaser is in that case at liberty cither to 
abide by the bargain, or to undo it, as he 
pleases; because the descriptive quality 
being the object he had in view, id being 
specified as a condition in the contract, is 
therefore his right, and the want of it gives 
him the power of dissolution if he please, 
hbeeause his assent signified was on this con- 
dition, and not otherwise. 

Oprecrion.—It would appear that the 
sale is in this case invalid, in the same 
manner as in the case of purchasing a male 
slave who afterwards proves to be a femfle:' 

Repty.—the sale in the case quoted is 
invalid because of difference of sex, which 
does not exist in the case in question. 
Thus a person that is a bakereor not a baker 
is of the same sex, and difters only in the 
quality ; and henee the analogous application 
of the one case tv the other is unfounded. It 
is to be observed, that a difference of the sex 
does not invalidate the sale, unless it defeat 
the purchascr’s object. Thus the object in 
the purchase of a man (for instance) is dif- 
ferent from that in the purchase of a woman, 
and therefore the sale is invalid inease of a 
difference : if, on the contrary, a man should 
purchase a he-goat on the supposition of its 
being afemale, the sale would not be invalid, 
but it would remain with the purchaser to 
abide by it or not, as he pleases. It is to 
be observed, however, that, in the case in 
question, if the purchaser choose to abide by 
the bargain, he must pay the whole of the 
price; as no diminution is admitted on 
accoun® of the defect of quality, which (as 
has been before explained) 1s of a dependant 
nature. 
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CHAPTER III. 
OF OPTION OF INSPECTION.* 


A purchaser may reject an article upon 
tnspection after purchase.—IF a person pur- 
chase an article without having seen it, the 
sale of such article is valid, and the purchascr 
after Reigg it has the option of accepting or 
rejecting itas he pleases. Shafei maintains 
that a sale of this nature is wholly invalid, 
because of the uncertainty with regard to the 
object of it. The arguments of our doctors 
are,—Frrst, a saying of the prophet, that 
‘‘ whosvever purchases 4 thing without seeing 
it, has the liberty of rejection after sight of 
it, SECONDLY, the uncertainty with respect 
to the object cannot occasion litigation, since, 
if it be not agrecable, the purchaser is at 
libepty to rejectit. 

Although, before seeing it, he should have 
signified his satisfaction.—I¥ a person, hay- 
ing purchased an article unscen, should say, 
a i am satisfied with it,” in thisease also he 
is at liberty, after sight of it, to reject it 
if he please, for two reasons. I'rrst, as the 
option of inspection (accordingjto the tradition 
already quoted) restsentirely upon inspection, 
it follows that it becomes established by the 
inspection, whercas before that it was not 
established: and as the acquicscence signified 
previous to the inspection is not repugnant 
to this, it consequently remains established. | 

OnsEsriIon.—If the right of option do not 
exist previous to the actual sight of the 
article of sale, it would follow that the 
purchaser, before inspection, has not the 
power of annulling the contract ;—whereas 
we tind, on the contrary, that he is actually 
possessed of this power before inspection. 

Repiy.—Ilis right to dissolve the contract, 
previous to this inspection, proceeds from 
the e@ontract not being then binding; and 
not from any reference to the tradition above 
quoted. 

SECONDLY, the purchaser’s acquicscence 
in the article .bcfore he attains an actual 
knowledge of ifs qualities, is perfectly nuga- 
tory; and hence no regard is paid to his 
acquiescence previously signified :—contrary 
rhe rejection, which is regarded, because 
the contract has not as yet become binding. 

A. seller has no option of inspection after 
sale.—I\¥ a person sell a thing which he him- 
self has not seen, he has no option of inspec- 
tion;+ because the tradition before cited 
limits this option entirely to the purchaser : 
moreover, it is related that Osmun sold a 
picce of ground belonging to him at Basra 
to Tilha-Bin-Abeedoola; when a person said 
to Tilha, “you have been injured in this 
matter;’’ but he replied, ‘“‘L possess the 
liberty of rejection, having purchased a 
thing unseen :—after which another said to 


* Arab. Khiar-al-Rooyat. e 

+ That is, he has no power of retraction, 
if, upon inspection of the article sold, he 
should happen to repent of the sale. 
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Osman, ‘‘ You have been injured in thi 
sale,’” and he replied, ‘‘I have the tibeen 
retractation, having sold a thing.which I had 
not seen:’’ upon which Mazim was appointed 
arbitrator between them; and he Need 
that the right of option rested only with 
Tilha; and this decree was given in the 
presence of all the companions of the prophet, 
none of whom objected to it. 

Lhe option of inspection continues tn force 
to any distance, of time after the contract, 
unless destroyed by circumstances.—TuE 
right of option of inspection is not, like an 
optional condition, confined to a particular 

eriod: on the contrary, it continues in 
oree until something take place repugnant 
to the natnre of it.—It is also to be ubserved 
that whatever circumstance occasions the 
annulment of an optional condition (such 
as a defect in the merchandise, or an exercise 
of right on the part of the purchaser), in 
the same manner occasions an annulment of 
the option of inspection. 

Such as would have annulled a condition 
of opwion.—I, therefore, the exercise of 
right be such as cannot afterwards be re- 
tracted (such as the cmancipation of a slave, 
or the creating him a Modabbir),—or, if it 
be such as to involve the rights of others 
(such as absolute sale, mortgage, or hire,) 
—the option of inspection is immediatcly 
annulled, whether the thing have been scen 
or not; because these acts render the sale 
binding, and the existence of the option is 
incompatible with the obligation of the sale. 
If, on the contrary, the exercise of right be 
not such as to involve the right of others 
(such as a sale with an optional condition, a 
simple tender to purchase, or a gift without 
delivery),—the option of inspection is not 
annulled previous to the actual sight of the 
article sold; becauscacts of this descsiption are 
not of a stronger nature than the purchaser's 
acquigscence ; and as the purchaser’s express 
acquiescence to inspection is not the cause of 
annulling the option of inspection (as has 
been already demonstrated), it follows that 
the acts above described do not annul it, a for. 
tiorl:—whereas those acts after inspection 
annul the option of inspection, as they indi- 
cate an acquicscence, and an acquiescence 
after the sight of the thing occasions the 
annulment of the option. 

Option of inspection is destroyed by the 
sight of a part of the article, where that 
suffices as a sample of the whole.—I¥ a person 
should look at a heap of grain, or at the 
outward appearance of cloth which is folded 
up, or at the face of a female slave, or at the 
face and posteriors of an animal, and then 
make purchase of the same, he has no option 
of igspection. In short, it isa rule that the 
sight of all the parts of the merchandise is 
not a necessary condition, because it is often 
impracticable to obtain it, and therefore ite 
is sufficient to view that part whence it may 
be known how far the object of the purchaser 
will de obtained. In the purchase, there- 
fore, of articles of which the parts are similar 
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(such as articles sold by weight or measure- 
ment of capacity, and the mode of ascertain- 
ing the goodness of which is by presenting a 
sample to the purchaser) the sight of a part 
is sufficicnt; that is, no option of inspection 
can afterwards be claimed unless the other 
parts of the article should prove inferior to 
the part which has been secn. In the pur- 
chase, on the other hand, of things of which 
the individuals are not similar (such as cloths 
or animals), the sight of one does not suffice; 
—on the contrary, the purchaser must see 
each individual article. Of this kind are 
egos and walnuts, according to Koorokhec. 
(‘Phe compiler of this work observes, how- 
ever, that these are of the nature of wheat 
and barley, since their individuals are nearly 
alike.)—Now such being the established rule, 
it follows that the sight of a heap of wheat 
is sufficient, as the quality of what is hidden 
may be inferred from what is seen, wheat 
being an article sold by measurement of 
capacity, and the quality of which may 
consequently be ascertaincd by means of a 
sample: and in the same manner, th® sight 
of the outside of a piece of cloth suffices, 
unless there be a particular part within the 
folds necessary to be known, such as (in 
stamped cloths) the pattern, in which case 
the option of inspection is not annulled until 
the pu-chaser see the inside of the piece. In 
the case of a man,* on the other hand, a sight 
of the face is sufficient; and in animals a 
sicht of the face and postcriors.—Some allege 
that in animals a sight of the fore and hinder 
legs is necessary. What was first related is 
on the authority of Abvo Yoosaf. In goats 
purchased on account of their flesh it is 
necessary to syuceze and press the flesh in 
the hands, as that ascertains the govdness of 
it. But if purchased for breed, or for giving 
milk, it is necessary to look at their dugs. 
In purchasing victuals ready dressed, it is 
necessary to taste them, to ascertain. their 
goodness. 

Option of inspection in the purchase of a 
house.—Ir a person look at the front of a 
house, ana then purchase it, he has no option 
of inspection, although he should not have 
seen the apurtments:—and so also, if a 
person view the back parts of a house, or the 
trees of a garden from without. Zitfer has 
said that it is requisite that the purchaser 
inspect the apartments of the house. Our 
author also remarks that what is here ad- 
vanced with respect to a sight of the front 
or back part of a house being sufficient, is 
founded on the customs of former times, 
when, all their buildings being of a uniform 
nature, the sight of the front or back parts 
sufficed to ascertain the interior parts; but 
that in the present time it is very necegsary 
to enter in, as buildings are in these days 
variously constructed, whence a view of the 
* outside 1s no standard by which to judge of 
the inside; and this is approved. 


‘Meaning a slave set up to sale. 
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An agent for seisin may inspect in the 
same manner as the purchaser.— THE Inspec- 
tion of an agent appointed to take possession 
of an article purchased is equivalent to the 
inspection of the purchaser, and consequently, 
after the inspection of such agent, the pur- 
chaser has no power of rejecting the article 
purchased, unless in a case of a defect. The 
inspection, however, of a salah on the 
part of the purchaser is not equivalent to his 
own inspection. This is the doctrine of 
Haneefa. The two disciples hold that an 
agent and a messenger are in effect the same 
(that is, the inspection of neither is equivalent 
to that of the purchaser, and consequently, 
that the purchaser has afterwards the hbert;, 
of rejection in both instances. The argument 
they adduce in support of their opinion is, 
that as the constituent has appointed the 
agent merely to take possession, and not to 
annul his option, it follows that such annul- 
ment does not belong to him;—in the same 
manner as holds with respect to option from 
defect ; in ‘other words, if an agent should 
knowingly take possession of a defective 
article, the option of the purchaser is not 
thereby annulled ;—and in the same manner, 
also, as holds with respect to a condition of 
option ; that is, if a person should purchase 
any article, with a reserve of option, and his 
agent, in the interval, take possession of the 
article, the purchascr’s right of option is not 
annulled ;—and in the same manner also, as 
holds in the wilful annulment of an option 
of inspection; as if an agent should take 
possession of an article conecaled, and after 
inspection expressly declare the option to be 
null; inwhich case the purchascr’s right of 
option would nevertheless still continuc in 
foree.—Hancefa, on the other hand, argues 
that seisin, or the act of taking possession, is 
of two kinds.—I. Perfect, which is the seisin 
of the article with sight and knowtbhdte. 
II. Imperfect, which is the seisin of it with- 
out sight, that is, wlulstit is concealed. The 
first 1s termed perfect, and the second im- 
perfect, because the completeness of seisin 
depends upon the completeness of the bar- 
gain,* which cannot be complete whilst an 
option of inspection remains ; and as, in the 
former instance, this option has been done 
away, it follows that the bargain 1s in that 
instance complete and perfect; but as, in 
the latter instance, on the contrary, it still 
continues in force, it follows that the bargain 
is in that instance imperfect.—Now as the 
constituent is empowered to take possession 
in either of these modes, it follows that the 
agent is equally empowered, since his con- 
stitucnt has appointed him, in an absolute 
manner, his agent for seisin. Where, how- 
ever, an agent takes possession of an article 
Without seeing it, his power is terminated by 
such imperfect seisin, and he consequently 
cannot afterwards exert an option of inspec- 


ene ~~ 


Arab. Safka, literally, the act of striking 
hands, in making a bargain. 
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tion sf as to destroy that privilege on the part 
of his constituent by any express declaration. 
*#t is otherwise in the case of an option from 
defect, because, as that is no bar to the 
completeness of the bargain, the seisin 1s in 
that instance perfect, notwithstanding the 

continuance of the option of defect.—Con- 
cerning®he.case of condition of option there 
is a differetice of opinion.—Admitting, how- 
ever, that the agent has not the power of 
annulling such option, it is because the con- 
stituent himself is not in this case empowered 
to make a perfect seisin, in as much as the 
object of such conditional onion is experience 
and trial, which can only be acquired after 
sfisin; and as the constituent himself is not 
empowered to make a perfect seisin, it follows 
that his agent cannot be so.— With respcct 
to a messenger, he possesses no power, being 
barely commissioned to deliver a message, 
and cannot therefore be capable of taking 
formal possession of any thing. 

The inspection of a blind person may be 
made by touch, smell, or taste. —SXLE or pur- 
chase, made by a blind person, is valid: and 
after purchase, he has still an option, as 
having purchased an article without seeing 
it; which option is determined by the touch 
of the article, provided it be of such a 
nature that the touch may lcad to a 
knowledge of it; or by the smell, if it be 
of a nature to be known by the smell; or by 
the taste, if the article be of an esculent 
nature ;—in the same manner as all these 
modes determine the option of a person 
possessed of sight. 

Or (ina purchase of land) by description. 
—TuneE option of a blind person, in the pur- 
chase of land, is not determined until a 
description of the qualities of it be given to 
him : because such a description 1s equivalent 
to a, sight of the object, as in the case of Sillim 
salés.—It is recorded from Aboo Yoosaf, that 
if a blind person, in purchasing land, should 
stand on a spot whence, if he possessed his 
sight, he might inspect the whole, and should 
then declare, ‘‘ eam content with this ground 
which I have purchased,” the right of option 
is annulled ; because the standing on the spot 
in this manner is analogous to the actual 
view of it; and the semblance is equivalent 
to the reality where the reality is unattain- 
able; as in the case of a dumb person, the 
motion of whose lips is deemed equivalent to 
the reading of the Koran; or, as in the case 
of a bald person, with respect to whom the 
motion of the razor to and fro over his head is 
deemed equivalent (in case of his making a pil- 

rimage to Mecca) to actual shaving. —Hoosn- 
Bin-Zeeyad has said that a blind person must 
appoint an agent for scisin, who may inspect 
and take possession of the article on his 
behalf; and_this is conformable to the 
doctrine of Haneefa, who is of opinion (as 
has been already explained) that the inspec- 
tion of an agent is equivalent to that Of his 
constituent. 

A sight of one of two articles, such asedo 
not admit of samples, still leaves a power of 
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rejecting both.—IF a person, having seen one 
oft: two garments, should purchase both, and 
should afterwards see the other, he has then 
the option of rejecting both ; because, as gar. 
ments differ essentially from one another, 
a sight of one is not equivalent to a sight of 
both ; and therefore his right of option re- 
mains with respect to the one he had not 
secn. He has it not in his power, however, 
to reject that one singly ; for in such case an 
alteration in the bargain would take place 
before the completion of it,* as a bargain is 
not complete whilst an option of inspection 
remains: and hence it is that the purchaser 
may reject the article, independent of an 
order from the Kuazce, or the consent of the 
scller; and such rejection is a dissolution of 
the sale from the beyinning,—in other words 
it becomes the same as if the contract had 
never existed. 

The option is destroyed by the decease of the 
person with whom it rested,—Ir a person 

ossessing the option of inspcetion should 
die, the option in such case heccaiee null; 
for (ac@ording to our doctors) it is not a 
hereditament, as has already been explained 
in treating of optional conditions, 

Causes of inspection previous to purchase.— 
Ir a person, avis once seen an article, 
should afterwards, at a distant period, pur- 
chase it, and the article, at the time of 
purchase, exist, in the form and description 
in which he first saw it, he has not in this 
casc any option, because he is possessed of a 
knowledge of the qualities from his tormer 
inspection ; and an option is allowed only in 
defect of such knowledge.—If, however, the 

urchascr should not recognize or know it to 
e the same article, he has in that case an 
option ; because under such circumstances his 
consent cannot be implicd ; or if, on the other 
hand, the nature of the article be changed, 
he has an option; because the qualities being 
changel, it becomes in fact the same as if he 
had never seen 1t. 

Ir a purchaser and seller dispute concern- 
ing any recent f change in the nature of the 





* A contract of sale, when settled by the 
parties, does not become complete until the 
execution of it; yet it cannot admit of an 
alteration of the terms of it in the interval. 
Thus, if two bushels of wheat be sold for two 
dirms, and the parties, before the execution 
of the contract, mutually agree to reduce the 
sale to one bushel for one dirm, this agree- 
ment, as being an altemation of the terms 

revious to their fulfilment, would be unlaw- 
tal, In short, it is requisite, in this instance, 
either that the parties previously dissolve 
the figst contract, and then enter into a new 
contract of sale of one bushel for one dirm ; 
or that they formally complete the first con- 
tract by mutual seisin, and that the purchaser 
then sell one of the bushels to the seller for 
one dirm. 

+ Avab. Hadis [or Hadith], meaning, super- 
venient upon the contract. 
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article, —the purchaser asserting this circum- 
stance, and the seller denying it,—in this 
case the allegation of the seller, confirmed 
by an oath, must be credited ; because the 
interval between the sight and the purchase 
being short, the probability is in favour 0 
the assertion of the seller, that such change 
did not happen till after the purchase had 
taken place. If, however, a long period 
should intervene between the sight and the 
purchase, our doctors are in this case of 
opinion that the allegation of the urchaser 
is to be credited ; because, as it is the nature 
of everything to decay in course of time, It 
follows that his assertion is supported by 
probability. 

Ir the parties dispute concerning the period 
when the article was inspected, the seller 
asserting that the purchaser had first scen 
and then purchased the article, and the pur- 
chaser denying this,—in that case the alle- 
gation of the purchaser, upon oath, is to be 
credited. 

A person, after disposing of a part of his 
purchuse, has no option with respect to the 
remainder.—1¥ a person purchase a bundle of 
clothes of a Zoota* without scving them, and 
afterwards sell or give away part of them; 
in this case he has not the power of rcjectin 
any of those that remain unless they shoul 
prove detective. In the same manner, if he 

urchase a bundle of clothes of a Zoota, stipu- 
ating a condition of option, and afterwards 
sell or bestow in gift part of them, his right 
of option is aatiulled ; because it is nut in his 
power to reject what he has no longer any 
property in; if, therefore, he were to reject 
the remainder, it would induce a deviation 
from the bargain before the completion of it 
(for the existence of an option of inspection, 
or of a condition of option, is a bar to the 
completeness of the bargain). It is other- 
wise in an option from deteet; as the bargain, 
notwithstanding the existence of such option, 
is completed upon seizing the article sold, 
although it be not complete before scisin ;— 
but the present case procveds on the supposi- 
tion of possession having been taken. If, 
aowever, the supervenient deeds of sale or 
gift, on the part of the purchascr, be rendered 
null (as if the secondary purchaser should 
undo the bargain on account of the discovery 
of a defect,—or, as if the purchaser himself 
should recede from his gift), in this case the 
option of inspection still remains.—This is 
from Shimsh-al-Ayma. It is related, as an 
opinion of Abvo Yoosaf, that an option of 
inspection once annulled cannot again re- 
vive, any more than a conditional option; 
and Kadoore has adopted this doctrine. 


* A tribe of black Arabs.—‘‘ Zoot.—A tribe 
of Arabs who formerly inhabited the fenny 
region lying between Wadis and Basra; 
they were defeated and reduced to_servi- 
tude by Mootasim, the eighth Khalif.’”’—(D: 
Herbelot.) ¢ 
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CHAPTER IV. 
OF OPTION FROM DEFECT. 


A purchaser discovering a defect in the 
article purchased, 1s at liberty to return tt to 
the seller.—I¥ a person purchase and take | 
possession of an article, and ape after- 
wards discover it to have been defective at 
the time of sale, it is at his option either 
to take it for the full price, or to reject it: 
because one requisite, in an unconditional 
contract [of salel: is that the subject of it be 
free from detect ;—when, therefore, it proves 
otherwise, the purchaser has no option; for 
if the contract were obligatory upon him, 
without his will, it would be injurious to 
him. He isnot, however, at liberty to retain 
the article, and exact a compensation, on 
account of the defect, from the seller; be- 
cause, in a contract of sale, no part of the 
price is opposed to the quality of the article ; 
—and alsy, because the seller does not con- 
sent to be divested of the property for a less 
price than that which he stipulates :—if, 
therefore, the purchaser were to retain the 
defective article, and exact a compensation 
from the scller on account of the defect, it 
would be injurious to the latter:—but it is 
possible to obviate the injury to the pur-~ 
chaser without entailing an Injury on the 
seller, by permitting him either to retain the 
article, f he approve of it with the defect, 
or to reject it. 

Unless he was aware of the defect before- 
hund,—\y, however, the purchaser, at the 
time of sale, or of taking possession, be aware 
of the defect, and nevertheless knowingly 
and wilfully make the purchase, or take 
possession, no option remains to him; be- 
cause when he thus purchases or takes posses- 
sion of the article, it is evident that he assents 
to the detect. 

Whaterer tends to depreciate an article 
is a defect,— WHATEVER may be a cause of 
diminishing the price amongst merchants 
is considered as a defect; because injury is 
occasioned by deficiency in point of value ; 
and deficiency in point of value occasions 
deficiency in price ; and the mode of ascer- 
taining this is by consulting merchants who 
arc practised in estimating the value of 
articles. 

Defects incident to children affect the sale 
of a slave during infancy, but not after 
maturity.—A DISPOSITION to abscond, or to 
make urine upon carpets, or to commit theft, 
are defects in children during their nonage, 
but not after they attain to the age of ma- 
turity. If, therefore, any of these defects 
appear in an infant slave during childhood 
whilst in the hands of the seller, and after- 
wards appear in him during childhood whilst 
in the hands of the purchaser, he [the pur- 
chascr] is in that case at liberty to return 
him t the seller, in virtue of option from 
defect ; because this is the same defect that 
exiuted whilst in the possession of the seller. 
If, on the other hand, any of these defects 
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should occur in him, in the purchaser’s 
hands, after he attains to maturity, the 
* purchaser is not at liberty to return him by 
option from defect; because this defect is 
different from that which appeared during 
childhood in the hands of the seller, since 
these effects proceed from different causes in 
the peModg of childhood and maturity ; for 
the making of urine upon a sae (for 
instance) divine the time of childhood, is 
owing to a weakness in the bladder,—where- 
as, after maturity, it ariscs from a disease in 
the interior parts; and, in the same manner 
the running away of a child is from a desire 
of play ; and the commission of theft from 
fhoughtlessness ; but these, where they occur 
after maturity, are the cffcect of innate 
wickedness. By a child is hcre meant one 
in its perfect senses; for a child not in its 
perfect senses is incapable of running away ; 
whence it is that the term used in that case 
is lost or strayed, not absconded :—the run- 
ning away, therefore, of such a gne is not a 
detect. 

Lunacy operates as a ga Sa defect, 
provided it erer occur after the sale,-—Man- 
NEsS during infancy operates as a perpetual 
defect ;—in other words, if an infant slave be 
subject to lunacy in the hands of the seller, 
and the lunacy recur whilst in the hands of 
the purchaser, whether during childhood or 
after maturity, the purchaser is at liberty to 
return him to the seller; because this mad- 
ness is in effect the same as had originally 
existed whilst the slave was yet in the 
seller’s hands, as being occasioned by the 
same cause, namcly, an internal malady.— 
It is not, however, to be understood (as some 
have imagined) that the return of the mad- 
ness is not required as a condition to enable 
the purchaser to dissolve the bargain ; for 
GgpgAlmighty, as being all PU eae may 
remove the madness, although that seldom 
happen. Hence it 1s necessary that the mad- 
ness return, to enable the purchaser to dis- 
solve the bargain: for, unless it actually 
return, he has ot this privilege. 

Defects which operate in the sale of female 
slaves, but not of males.—A BAD smell, from 
the breath or armpits, is a defect in regard 
to female slaves, because in many Instances 
the object is to sleep with them; and the 
existence of such defects is a bar to the 
accomplishment of that object.—These, how- 
ever, arc not defects with regard to male 
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affected by either of the above circum- 
stances ; whereas, the object in the purchase 
of a male slave is the use of his services, the 
value of which is not depreciated by his 
committing whoredom.—If, however, a male 
slave be much addicted to whoredom, our 
lawyers are of opinion that it is a defect, 
because in the pursuit of women he neglects 
the service of his master. 

Infidelity is a defect tn both male and 
female slaves.—INFIDELITY is a defect in 
both a male and female slave;* because the 
disposition of a Mussulman is averse to the 
society of infidels; and also, because as, in 
the cxpiation of murder, the emancipation of 
an infidel slave does not suffice, it follows 
that the possession of such a slave is not 
what is desired, since a part of the object is 
thus defeated. If, on the contrary, a person 
should purchase a slave, on condition of his 
being an infidel, and he afterwards prove a 
Mussulman, the purchaser has no power of 
dissolving the bargain, since the exemption 
from infidelity is no defect. 

Constitutional infirmities are defects in a 
Female slare.—A TOTAL suppression of the 
courses, or an excessive evacuation of them, 
are defects with respeet to a female slave, as 
they procced from internal maladies. It is 
to be observed, however, that the want of 
the courses is not considered as a defect 
until the extreme period of maturity be 
elapsed, which in females (according to 
Haneefa) is seventcen years; and this know- 
ledge must be had from the information of 
the slave herself.—If, therefore, a person 
purchase a female slave arrived at full 
maturity (that is, seventcen years of age), 
and learn trom herself that her courses have 
not appeared, he is then entitled to return 
her to the seller before taking possession ; 
and even after taking possession, provided 
the seller simply deny the circumstance, and 
refuse to contirm it with an oath. If, how- 
ever, the seller deny the circumstance upon 
oe the purchaser is not entitled to return 

er. 

A purchaser ws entitled to compensation for 
a defect in an article where it has sustained 
a further blemish in his hands; but he can- 
not, in this case, return it to the seller.—l¥ 
an article, after being sold, should receive a 
blemish in the hands of the purchaser, and 
the purchaser should afterwards learn that 
it had _ also a blemish at the time of sale, he 


slaves; because the object, in purchasing 1s, in that case, entitled to receive from the 


them, is mercly to use their services: and to! 
this these defects are not obstacles, since it is 
possible for a slave to serve his mastcr with- 
out the necessity of the master’s sitting down 
with him, so as to receive annoyance from 
these defects.—If, however, they proceed 
from disease, they arc considered as defects 
with regard to male slaves also. 

Wuorepom and bastardy are defed’s with 
regard to a female slave, but not with regard 
to a male; because the object, in the pur- 
chase of a female slave, is cohabitationand 
the generation of children, which must be 


seller a compensation for the defect; but he 
is not permitted to return it to him, as that 
would be attended with an injury to the 
seller, since it would necessitate him to 
receive again into his property a thing with 
twogblemishes which, in issuing from him, 
had only one. As, therefore, the return of 
the article is in this case impracticable, and 


* That is, supposing the slave to be 
chaséd as a Mussulman, and heprove to 
been an infidel at the time of purchase. 
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melons, cucumbers, walnuts, or the like, and 
after opening them discover them to be of 
bad quality; in that case, if they be alto- 
gether unfit for use, the purchaser is entitled 
to complete restitution of the price from the 
seller, as the sale is invalid, because of the 
subject of it not being in reality Pope: 
If, on the other hand, notwithstanding their 
hadness, they be still fit for use, the pur- 
chaser is not entitled to return them to the 
seller, because the opening of them is an 
additional defect of his own creation : he is, 
however, entitled to a compensation for the 
defect ; as by this means the injury he would 
otherwise sustain is remedied to the greatcst 
possible extent. Shafci has said, that he is 
entitled to return them after opening them ; 
because that is the exercise of a powcr 
committed to him by the seller. In reply to 
this our doctors argue, that the seller has 
empowcred him to open them in virtue of 
his | becoming the proprictor. Hence the 
case is the same as where a person purchases 
a garment, and, having cut it, discovers a 
defect in it; in which case the purchaser 
is not entitled to return the garment upon 
the seller’s hands, although he [the nellce 
had authorized him to cut it down. In 
short. if tho articles prove defective only in 
a smo'l part, the sale 1s valid, upona favour- 
able construction, because it is incident to 
walnuts, and such other articles, to be bad 
in a small part iby a sinall part is meant 
what is commonly the case, such as one or 
two in a hundred); but if, on the other 
hand, a great part prove bad, the sale is 
invalid, and the purehaser is entitled to a 
complete restitution of the purchase money ; 
because in this case the seller has united 
together entities and non-entities with re- 
gard to valuc; and the case is therefore the 
same as if a person were to scll together 
freemen and slaves. 

Case of a purchaser selling what he has 

urchased, which is afterwards reti'rned to 
hom in consequence of a defect.—lr a per- 
son, having purchased a slave, should sell 
him toanother, and that otherrcturnthe slave 
to him on discovering him to be deteetive, 
and he agree to receive him back, on the 
Kazee’s issuing a decree to that effect, 
founded on the proof of the defect by wit- 
nesses, or on the refusal of the first pur- 
chaser to confirm his denial upon oath, in 
that case the first purchaser is entitled to 
return the slave to the seller; because, 
although it be not lawful for a purchaser, 
after the sale of the article on his part, to 
return it to the seller, still, in this case, the 
second sale having been annulled by the 
Kazee, it becomes the same as if no such 
sale had ever existed. 

Oxsection.—As the first purchaser denicd 
the defect, and obliged the second purchaser 
to establish the fact by witnesses, it would 
appear that he is not entitled to return the 
slave; because, if he ground his right on the 
defect, he is guilty of prevarication, sigce he 
first denies tue defect, and then asserts it. 


SALE. 


[Vou. II. 


Repty.—The disproof of the denial by 
the Kazee’s decree, founded on the proof of 
the fact by witnesses, renders such denial of 
no validity inlaw; hence the apparent con- 
trariety of his denial and assertion is recon- 
ciled, and as the first sale continues in force, 
and the defect is at the same time proved, 
it follows that he is entitled to retrrn the 
slave to the seller. If, thereforey he choose 
to return him, it isa valid rejection; but if 
he should rather choose to keep him, the sale 
continues in force. It is otherwise where 
an agent for sale disposes of an article, and 
the purchaser returns it to the agent in con- 
sequence of a defect: for this is in reality a 
return to the constituent; and the agent 13 
not required to return the article to his con- 
stituent, because, in this case, there is only 
one sale, whereas in the case in question 
there are two, whence the dissolution of the 
second sale docs not dissolve the first. In 
short, if the second purchaser, on the dis- 
covery of adcfect, return the slave, and the 
tirst purchaser reccive him back, in conse- 
quence of a deerce of the Kazee, he [the tirst 

urchaser] is in that case entitled to return 
an to the original seller. If, on the other 
hand, the first purchaser agree to receive 
him back without a deerce of the Kazee, he 
in that case is not entitled to return him 
to the original seller, because, although the 
second sale be annulled with regard to him. 
self and the second purchaser, still it is 
equivalent to a sale de novo with regard to 
all other persons; and the original scller is 
another person.---It is recorded, in the Jama 
Saghcer, that when the subject of the sale is 
returned to the first ln or without a 
deeree of the Kazee, on account of such a 
defeet as very rarcly happens (such as an 
additional finger, for instanee), the first 
purchaser has not the power of returning it 
to the original seller; and this (as our Mutuor 
remarks) is a direct proof that the effcet is 
the same in both cases; that is, whether the 
defect be of such a nature as may have 
recently happened, or such gs never recently 
happens. In some traditions it is men- 
tioned, that in the latter case the purchaser 
may return the subject of sale to the original 
scller, as there is then a certainty that such 
defeet did exist whilst in the hands of the 
original seller. 

Couduct to be observed by the magistrate, 
in case of a purchaser, after taking possession, 
alleging a defect in the article.—I¥F a person 
pe a slave, and take possession of 
vim, and then assert a defect in him, the 
Kazee in such case must not enforce the 
payment of the price on the part of the pur- 
chaser until he shall have investigated his 
assertion, either by the declaration of the 
seller, upon oath, that the slave had no 
defect, or by the proof of the fact on the. 
part of the purchaser by witnesses. The 
suspetsion of the Kazce’s dceree with regard 
to the payment of the price is requisite, lest 
su ecree should be rendered vain and 
useless by the subsequent proof of the 
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defec$; and also, because the tenor of such 
decree is that the bay Sat shall pay the 
. complete price in fulfilment of the specific 
‘claim of the seller,—whereas the purchaser, 
by asserting a defect, denics the obligation 
on him to pay the complete price. ‘The 
Kazee, therefore, must first proceed to exa- 
mine jnto the circumstance of the defect; 
and i* the purchaser should say that his 
witnesses are in Syria,* he must then exact 
from the seller his denial upon oath. If the 
seller should take the oath accordingly, the 
Kazee must then decree the payment of the 
price; because in suspending the price till 
the arrival of the witnesses, an injury would 
result to the seller; and the immediate en- 
forcement of the payment does not in so 
great a degree injure the purchaser, because 
after the return of the witnesses from Syria, 
if he should establish his proof, the purchase 
money will be returned to him on his return- 
ing the slave to the seller. If, however, the 
seller should refuse to take an oath in sup- 
port of his denial, the assertion of the pur- 
chaser is then established, as such refusal is 
an argument in favour of the existence of 
the defect. 

Case of a purchaser alleging the existence 
of a defective property before he had made 
the purchase; and the forms of deposi- 
tion to be required of the seller in this 
instance,—IF a person, having purchased 
a slave, should attcrwards asscrt that ‘‘ he 
had run away from him, and had also run 
away whilst in the possession of the seller,” 
and the seller offer to take an oath that ‘‘he 
had never run away from him” [the pur- 
chaser], the Kazece must in that case rcfuse 
to receive his deposition, until the purchaser 
first prove by witnesses that ‘* he had run 
away from him’”’ [the sens after which 
the Kazee must tender an oath to the seller 
to’ this purport, ‘‘ by Gon, I have sold the 
said slave and delivered him to the pur- 
chaser, and he never ran away whilst he 
belonged to me” (as is mentioned by Moham- 
med in the Jama); or to this purport, ‘‘ by 
Gop, the purchaser has no right to return 
to me such slave, on account of the detect 
which he asserts;’’ or in this manner, “ by 
Gop, such slave never ran away whilst he 
belonged to me.’’ He must not, however, 
tender an oath to him to this purport, ‘“‘ by 
Gop, I sold the said slave at a period when 
he had not the said defect:” nor in this 
manner, ‘‘ by Gop, I sold the said slave and 
delivered him to the purchaser at a period 
when he had not the said defect ;’’ because, 
in taking such oaths, the meaning of the 
seller may be, that ‘“‘ although he had such 
a defect formerly, yet he had it not at the 
identical period of sale or delivery ;” and 
thus, without any deviation from truth, he 
may defraud the purchaser of his right. If 
the purchaser should not be able to prove, 


* That is, at such a distance as renders 
their appearance in court impracticable.® 
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by witnesses, that tho slave had run away 
from him aes purchaser], the oath, in that 
case also (according to the two disciples), 
must be tendered to the sellor. Our modern 
doctors have differed concerning the opinion 
of Haneefa upon this point; as some of them 
say that, according to him, an oath is not to 
be administered to the seller in this instance. 
The argument of.the two disciples is, that 
as the assertion of the plaintiff is worthy of 
regard, and such as would be attended to 
in case of its being proved by witnesses, it 
follows that in default of such witnesses the 
scller must be required to deny the asser- 
tion upon oath. The reasoning of Haneefa 
(as recorded by those who have said that, 
according to him, an oath is not to be ad- 
ministered to the seller) is that the form of 
swearing a defendant has been ordained by 
the Law for the purpose of removing any 
litigation that may happen to arise,—not 
for the purpose of exciting litigation. Now, 
in the present case, the exaction of an oath 
from the seller will only give birth to a new 
litigation : because, in case he should refuse 
to take it, and the proof of the tact be thence 
established, it will become a new subject of 
contention whether the said defect did exist 
or not during his being in the scller’s pos- 
session, and there will be a necessity for 
tendering to him another oath, upon this 
point, for the purpose of removing this fresh 
cause of dispute. 

Ir a person purchase a female slave, and 
having reccived her from the seller, should, 
on the discovery of a defect, desire to return 
her, and the seller assert that ‘he had sold 
two female slaves to the purchaser of which 
he only produced one,’ and the purchaser 
maintain, on the other hand, that ‘‘ he had 
only sold one,’’—in that case the declaration 
of the purchaser, upon oath, is to be credited ; 
for, as the disagreement here relates to the 
quantity taken possession of, the person who 
took possession must be credited, as being 
the most competent judge ;—in the same 
manner as holds ina case of usurpation ;— 
that is, if the persun whose property is 
usurped assert. the usurpation of a par- 
ticular quantity, and the usurper deny the 
quantity, his declaration upon oath is to be 
credited ; and so also in the case in ques- 
tion. If, on the other hand, the purchaser 
and seller agree in the extent of the sale, 
but differ with respect to that of the seisin 
(as 1f both should allow the two female slaves 
to have been the subject of the sale,—the 
seller asserting that ‘‘ the purchaser had 
received both,’’ and the purchaser, on the 
other hand, maintaining that ‘‘ he had only 
received one’’)—in that case also the decla- 
ration of the purchaser, upon oath, is to be 
cre@ited, for the reason already explained. 

Case of a person purchasing two slaves, 
one of whom proves defective.—I¥ a person 
purchase two slaves by one contract, and® 
take possession of one, and then discover 
the gther to be defective, he is not in that 
case permitted to retain thg one he had 
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the possession of the first seller, and of which 
the different purchasers were not apprised at 
the period of concluding their respective con- 
tracts,—in that case, according to Haneefa, 
the last purchaser has a right to return him 
for a full retribution of the price to the 
person from whom he bought him; and he 
again is cntitled to return him, on the same 
condition, to the person from whom he 
bought him ; and in this manner the return 
may be made through the different grada- 
tions of purchascrs to their immediate sellers, 
until at length the slave be returned to the 
seller in whose hands he committed the theft; 
—in the same manner asin a case of claim 
of right; for the existence of a cause of 
amputation is (according to Haneefa) equi- 
valent to a claim of right, as was betore 
explained. According to the two disciples, 
on the other hand, the last purchaser 1s 
entitled to a compensation from the imme- 
diate scller; but he again is not entitled to 
any compensation from his immediate seller; 
in the same manner as in a case of defect; 
for the existence of a cause of amputation is 
(according to them) equivalent to a defect, as | 
was before explained *—(It is to be observed | 
that the mention of the purchaser being 
ignorant of the theft committed by the slave 
is insis'ed on in the two preceding examples, 
on accuunt of the particular tencts of the 
two disciples; fur as, in their opinion, the 
existence of a cause of mutilation 1s equiva- 
lent to a defect, it follows that if the pur- 
chaser had previous knowledge of the exist- 
ence of such cause, he would appear to have 
acquiesecd in the defect, and consequently 
have relinquished any right to a eompen- 
sation. As Hanccfa, on the contrary, holds 
the existence of a cause of mutilation to be 
equivalent to a claim of nght; and as the 
knowledge or ignorance of this circumstance 
makes no difference with respeet to the pur- 
chaser, it follows that such specification, with 
regard to his tencts, 1s perfectly immaterial.) 
Where the purchaser grants the seller an 
exemption from defects, he cannot afterwards 
return the article, whatever the defects in tt 
may be.—I¥ a person should scll a slave 
stipulating an exemption to himsclf of all 
responsibility for his defects, as if he should 
say, ‘1 have sold this slave with all his 
defects,’—in that case, if the purchaser 
acquiesce in such condition, and exempt him 
from any responsibility, he is not afterwards 
permitted to return him to the seller on 
account of any defect, notwithstanding the 
condition of the seller may have been gene- 
ral, that is, without specifying the particular 
names of the defccts from the responsibility 
of which he exempted himself.—Shafei is of 
opinion that such exemption is not valid, 
unless the name of every defect to whien it 
refers be specitied ;—for it is a rule, with 
him, that exemption from undefined claims 
*is invalid; because exemption has some of 
the propertics of investiture (whence it is 
that it may be rejected), and investiture of 
an undetined gature is invalid, The argu- 
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ment of our doctors is that the grant of such 
exemption isin fact a voluntary surrender 


of one’s own right, the uncertainty with . 


respect to which can be no cause of conten- 
tion, since delivery is not requisite. It 1s to 
be observed that Aboo Yoosaf is of opinion 
that the exemption, in this case, includes all 
defects actually existing at the time of sale, 
and also all which may happengin ‘the in- 
terval between that and their delivery. 
Mohammed and Ziffer, on the contrary, are 
of opinion that the defect which may happen 
in the interval ought not to be included. 
The argument of Aboo Yoosaf is that the 
probable object of such surrender on the part 
of the purchaser is to render the sale bind- 
ing a conclusive, which would not be the 
case unless the defects that may happen in 
the interval between the sale and the seisin 
were also included. 


CHAPTER V. 
OF INVALID, NULL, AND * ABOMINABLE SALES. 


A SALE 1s INVALID where it is lawful with 
respect of its FSSENCE, but not with respect 
of its QUALITY ; and NULL, where the subject 
is not of an appreciable nature; and the 
terms INVALID and NULL, are often indis- 
criminately used.—An ABOMINABLE sale is 
such as is lawful both in its ESSENCE and 
QUALITY, but attended with some circuin- 
stance of ABOMINATION, 

Distinctions between a null and an invalid 
sale,—A SALE In exchange for carrion, blood, 
or the person of a freeman, is null, becayse 
none of these cases bears the characteristic’of 
sule (namely, an exchange of property for 
property), since thesg articles do not consti- 
tute property with any person. A sale in 
exchange for wine or pork (on the other 
hand) is merely invalid ; because the charac- 
teristic of sale does exist in these instances, 
as these articles are considered as property 
with some descriptions of people, such as 
Christians and Jews; but they do not con- 
stitute property with Mussulmans, and a 
contract comprehending these articles is 
therefore invalid. 


* The word in the original is Makrooh, 
which the translator (following its literal 
and common acceptation) has rendered abo- 
minable. The term, however, in this work, 
is not to be understood in the ill sense in 
which it is generally employed in the Eng- 
lish language; the cases to which it relates 
being qich as are in every respect legal, but 
which eing attended with circumstances of 
impropriety, an abstinence from them is 
recdumended, 
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The property purchased under a null sale 
is merely a trust in the purchaser's hands.— 
Jn a sale that is null, the purchaser is not 
empowered to perform any act with respect 
to the subject of the sale, but it remains as a 
trust in his hands, according to some of our 
modern doctors ; because, as the contract of 
sale, ig such an instance, is totally disre- 
garded, th@re remains only the seisin of the 
purchaser with the consent of the seller: 
and accordingly, if the article were to perish 
in the purchaser’s hands, in this instance 
he is not responsible for it. Others are of 
opinion that the subject of the sale, in this 
case, is not a deposit, but that the purchaser 
as not responsible for it (in other words, if it 
perish in the purchascr’s hands, he is answer- 
able) ;—because the article is as much in his 

ossession, in this instance, as an article 

etained in a person’s hands with an inten- 
tion of purchase, and for which he is respon- 
sible. Some allege that Hancefa is of the 
first opinion, and the two disciples of the 
second. The reasons for this dafference of 
doctrine will be explained in treating of the 
decease of an Am-Walid or Modabbir, in the 
hands of a purchaser. 

But that purchased wnder an invalid sale 
becomes his property.—In a case of invalid 
sale, the purchaser becomes proprietor of the 
article upon taking possession of it; and is 
responsible for it [if it be lost in his hands] 
Shafei is of a different opinion, as will be 
hereafter explained. 

Tne sale of carrion, blood, or the person 
of a freeman, is null, in the same manner as 
a sale in return for those articles is null; 
because, as those articles do not constitute 
property, they are unsaleahle. 

A sale of forbidden things, uf for money, ts 
null; but if in the way of barter, ts treald.— 
A sALE of wine or pork, if in return for 
nYomy, is null; andif in return for any other 
article (as cloth, for instance), it 1s invalid,— 
whence it is that the scller of pork or wine. 
for cloth, becomes the proprictor of such 
cloth, although the actual pork or wine dc 
not become the property of the purchaser 
The distinction in these cases is, that wine 
and pork are held by Zimmecs to be pro- 
perty, whereas Mussulmans consider them as 
articles from which no use can be derived, 
because the LAW has commanded the con- 
tempt of them, and prohibited all regard to 
them among Mussulmans. Now, a Mussul- 
man’s purchasing either of these fur specie 
implies a fetes to them, because it is not 
money (which constitutes the pricc) that is 
the object of the sale, as it is merely the in- 
strument of acquiring the object ; for in fact 
it is only the wine or pork that is the object 
and as these articles are not IU siteaet te with 
respect to Mussulmans, it follows that the 
sale of them is null. It is otherwise if a 
Mussulman purchase cloth for pork or wine 
because that can admit of no other c@nstrue. 
tion than that he regards the cloth as thi 
object of the transaction, considering, thi 
pork or the wine only as the means of attain. 


SALE. ° 


ng such object, and not (as in the other case) 
as the object itself. The specitication of the 
york or wine, therefore, is regarded merely 
shat the purchascr may become the pro- 
prietor of the cloth, and not in order that the 
seller may become proprictor of the wine or 
pork; and hence the mention of those articles 
s invalid, and the payment of the price of 
she cloth, and not the delivery of the flesh or 
iquor, is incumbent on the purchaser (and 
so also, where a person sells wine or pork for 
sloth) ;—for, as cloth is a saleable article, 
the cloth must, in this instance, be consi- 
dered as the subject of the sale; for which 
reason this is an invalid and not a null sale ; 
‘yecause where, in a contract of sale, the sub- 
ject on both sides consists of something else 
than money, either may with equal pro- 
pricty be considered as the subject of the 
sale. (This species of sale is termed a Beeya 
Mookayeza, or barter. ) 

The sale of a Modabbir, an Am- Walid, or 
a Mokatib is null. —Tunw sale of an Am- 
Walid, a Modabbir, or Mokatib, is null ;-— 
because an Am-Walid has a claim to free- 
dom, as the prophet has said, ‘‘ Her child 
hath set her free” (that is, her child is a 
cause of freedom to her) ;—and the cause of 
freedom, with respect to a Modabbir, is not 
established upon the decease of his owner, 
but must be considered as actually extant in 
him at present, as the owner is incapable 
of cmancipating him after his decease ;— 
and a Mokatib, on the other hand, is pos- 
sessed of his own person as a right estab- 
lished in him, and binding upon his owner, 
insomuch that the owner cannot of himself 
break or infringe upon it:—if, therefore, the 
sale of any of these were valid, that which is 
established in them would be rendered null; 
—hence the sale of them 1s null.—Respeeting 
a case where a Mokatib himself acquiesces in 
being sold, there are two opinions revorded. 
According to the Zahir Rawayet, the sale in 
such fase is valid. It is to be observod that 
by a Modabbir 1s here meant such as is ab- 
solutely so, and not one whose condition of 
freedom is restricted to the non-recovery of 
his master from the illness under which he 
laboured at the time of granting the tadbecr. 

And the purchaser ws not responsible if 
they die in his hands.—Ir, after the sale of 
an Am-Walid or Modabbir, and the seisin 
of the purchaser, one or other should die, in 
this case, according to Hanccfa, the purchaser 
is not pe According to the two 
disciples he is responsible for the value 
(and there is one tradition which reports that 
Hancefa coincides with them on this point). 
—The reasoning of the two disciples is, that 
as the purchaser took possession of the Mo- 
dabbir or Am-Walid in virtue of a sale, he 
is therefore responsible for the loss; in the 
same manner as for the loss of any other 


s 


property after purchase and seisin ;—* 


* That is, the loss is considered as falling 
upon the seller, and not upon “he purchaser. 
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reason, that an Am-Walid or Modabbir may | perhaps void of milk, and full of wind; or, 
be included* in 2 contract of sale; whence | because there might arise a contention with 
it is that any article united with them in a|respect to the mode of extracting the milks; 
contract of sale becomes the actual property or because it might happen that the udder 
of the purchaser. It is otherwise with re-| contained more milk at the time of extract- 

ing it than at the time of sale; and hence 


spect to a Mokatib, as the purchaser is not 
reaponainle for the loss of him, because, | there might be implicated in the sale some- . 
thing not properly the subject of it. « 


being possessed of his own person, the 
: j Or of tarr (or wool) upon ar animal,.— 


purchaser’s seisin of him is not fully es-| 

tablished ; and the responsibility attaches|THE sale of wool or hair growing upon an 

in virtue of the scisin. The argument of | animal is null; because, whilst joined to the 
animal, it is considered as a constituent part 


Haneefa is, that actual sale cannot operate | ani] 
with respect to what is not in reality a fit | of it; and also, because it cannot be exactly 
cut away from the animal, without either 


subject of it; and asa Modabbir or Am- Walid h | 
leaving a part of it or taking away part of 


are not in reality fit subjects of sale, they uae sales 
are therefore considercd in the same light | the skin, since it is not practicable to pull it 
out. It is, moreover, recorded in the Nakl 


with a Mokatib. In reply to what the two 4 
Saheeh, that ‘“‘the prophet prohibited the 


disciples urge it may be observed, that an ohibitec 
Am-Walid or Modabbir are not included in | sale of wool upon the animal, of milk in the 
i udder, and of butter in the milk.’’* It is 


a sale for the sake of their persons, but only 
in order that the effect of sale may be estab- | recorded of Aboo Yoosaf, that he admitted 
lished with respect. to such articles as may | the legality of the sale of growing wool: but 
have been united with them in the contract; | to this the above tradition is an answer. 

Lhe sal. is invahd of any article which 


in the same manner as where property of any artic 
the pur chaser happens to be involved in the cannot be separated Strom its situation with- 
out ijury.— ly is not lawful t to sell a piece 


contract ;—in other words, if a person pur- 11 ) 
chase two slaves by one contract, and one of | of wood sustaining a weight, such as a pillar 
those slaves happens to be his property, such | or a beam, although the picce of wood be 

j specified and detcininate. Neither is it 


slave is nevertheless included in the con- 
Jawiul to sell a yard from a piece of cloth 


tract,—not indced for the sake of his person, Tul 
but mercly in order that the cflect of the sale | which is sewed, whether the parties specify 
that the yard shall be cut off from it or 


may extend to the other slave, who is united 
not; because in this case a delivery with- 


with him in it. 

The sale is null of fish in the water.—Tne | out injury is impracticable. It is otherwise 
sale of fish which is not yet caught is null, | where a person agrecs to sell ten drams (for 
asit is not in the state property.—In the | instance) from an ingot of silver, for these 

i may be cut off from the ingot without injury 


same manner also, the sale of a fish which | ma 
the vender may have caught, and afterwards | to it. 1t is to he observed, however, that if 
the seller, betore the dissolution of the 


thrown into a large fountain from which it 
cannot be taken without difficulty, is null, | contract, should cut off the yard of cloth, or 
because there the dclivery is impracticable. | pull away and separate the piece of wood, 
It is lawful, however, in case the fountain | the sale in that case becomes complete, since 

eso small as to admit its being caught with | the cause of its invalidity is removed. ° ° 
easo.)—If fish should of themselves come] Or of which the quality or existence cannot 
be ascertained.—It is otherwise with respect 


into a fountain without the proprictor’s 
having taken any means, by the crection of | to the sale of the kernels of dates, because 
a dam, or the like, to prevent their egress, | that continues null, although the stones be 
they are not considered as property, and the | afterwards opened and the kernels taken 
sale of them is therefore null, out; since (contrary to the case of the yard 
Or of a bird in the air.—Tur sale of a| of cloth, or the piece of wood) the existence 
bird in the air, or of one which after having | of them was originally uncertain. 
It is not lawful for a gamc-catcher to sell 


been caught is again sct at liberty, is null; 
“what he may catch at one pull of his net;”’ 


because in the one case it is not property 
and in the other the delivery is rendered | because the subject of the sale is uncertain ; 
and also because the purchaser may be de- 


impracticable. oahu 
Or of a fatus im the womb (or its off- CONE as it is possible that none may be 
caught. 


spring ).—TNE sale of a fetus in the womb, 

or of the offspring of that foctus, is null;| Or the quantity of which can_only be 
because the prophet has prohibited it; and | judged of by conjecture.—It is not lawtul to 
sell dates growing upon a tree in exchange 


also, because there is a probability of fraud, 

from there being a want of certainty in the| for dates which have been plucked, and 

case. e | Which are computed, from conjecture, to be 
Or of milk in the udder.—TuHE sale of 

milk in the udder is null; because there is 

@ possibility of fraud, in the udder’s being 















































* That is, before it has been extracted by 
churnixk. 

+ By the phrase ‘‘it is not lawful,” is here 
(an the following examples) to be under- 
stood, ‘‘it is invalid.”’ 





re en 


* That is, “‘may be joined with other 
articles.” t 
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equal ‘in point of measurement to those that |tions that “in grass all men are alike 
are upon the tree. This species of sale is | sharers —(that is, it is common to all). 
‘termed Mozabinat ;* and has been prohibited | Neither is it lawful to let it out on lease ; 
by the prophet, as well as the sale termed | because, as it is not permitted to farm any- 
Mohakila, which is the sale of wheat in the; thing, where the object is the destruction of 
ear, in exchange for a like quantity of wheat|it, even though it be the property of the 
‘by conjecture. The law is the same with | lessor, it 1s consequently in a superior degree 
respect%o the sale of grapes on the vine in| unlawful to let in lease an article of which 
exchange for raisins. Shafei holds these | the property is common to all, where the 
sales to be lawful, provided they be not object of the lessee is the destruction of it.* 
extended to a quantity exceeding five Or of bees (unless in a hive, or with the 
Wusks;t because, although the prophet has|comb).—Tue sale of bees is not lawful 
prohibited a sale by Mozabinat, yet he has according to the two Elders. Mohammed is 
permitted what is termed Oraya; which he|of opinion that it is lawful, provided the 
explains to be a sale of dates upon a tree, bees be in a place of custody,t and not 
tovided the quantity be less than ftive|wild;t and such is also the opinion of 
usks, in exchange for a quantity which | Shafoi; because a bee is an animal yielding 
have been plucked, and which aro similar, in good ; and as we are permitted by the Law to 
point of measurement, according to compu- | enjoy the good which that ereature ys it 
tation. Our doctors, on the other hand, | follows that the sale of the animal is por- 
axplain Oraya in its literal sense to mean aj mitted. ‘The reasoning of the two Elders 
gift; and the nature of itis this. A person|is that, the animal being of an offensive 
makes a gift of the dates of his prchard to | nature, the sale of it is therefore unlawful, 
another, who thereupon comes and enters |in the same manner as in the case of wasps. 
the orchard. ‘This gives disgust to the pro-| Besides the good is derived from its  pro- 
rictor, as his family reside in the orchard ; duee, not from its substance, whence no 
ae being, at the same time, unwilling to advantage ean be derived from it until the 
violate his agreement, he prohibits the other | honey be produced. If, however, the comb 
from entering into the orchard, and gives| be sold, with the honey in it, and the bees, 
him a quantity of dates which have been | the sale of the bees is in this case lawful, as 
pulled in exchange for those which were|a dependant. Koorokheo is also of this 
growing in the orchard. Thisis the proper) opinion, | : 
interpretation of the traditional saying of | | Or of sik-worms.—It is not lawful to sell 
the prophet, quoted by Shafei; and this silk-worms, according to Hanocfa, as they 
mode of sale, which is termed Moojar, is}are animals of an offensive nature. Aboo 
valid in the opinion of our doctors. It is Yoosaf thinks that if the silk have appeared 
not, however, in reality a sale, becauso the | they may then lawfully be sold, as a depen- 
right of property had not vested in the | dant. Mohammed is of opinion that the sale 
donce, on account of his not having made | of them is lawful in any case, as being an 
gcisin of the dates, and therefore the dry | animal whence an advantage is derived, 
dates which were afterwards given to him is | Hancefa is of opinion, also, that the sale of 
considered as a new gift. their eggs is unlawful. The two disciples, 
r where the bargain is determined by the | on the contrary, are of opinion that such sale 
urchaser touching the goods, §c. —Tv is not | 18 lawfgl of necessity. 
awful to sell goods by the way of Molamisa, 
Monazibee, or Alka Hidgir ;—that is, the 
touch of the e®ods, the throwing of the 
goods; or the casting of a stone ;—as where, 
for instance, a person having exhibited his 
goods to another, and specified the price, the 
parties agree between themselves that the 
contract shall be binding, cither on the pur- 
chaser’s touching the goods, or the seller’s 
throwing them towards him, or the pur- 
chaser’s casting a stone at them. These 
modes of sale were common in the days of 
ignorance; but were inhibited by the pro- 
et. 
3 The sale is invalid, of grass upon a com- 
mon.—It is not lawful to sell grass growing 
on a common, because it is not the property 
of the seller; for it is declared in the tradi- 











































* The object of a lease is usufruct, or (in 
the language of the Mussulman lawyers) a 
destruction of the produce of the thing, but 
not of the thing itself: thus if a person 
should take a lease of a piece of ground, or a 
fruit tree, he would be entitled to appro- 
priate to himself the produce of the ground, 
whether grain or grass, or the fruit that 
might grow upon the tree; but he would 
have no right tv use the ground or the tree 
(the immediate subjects of the lease) so as to 
occasion any destruction of their substance. 
Hence proceeds the illegality of a lease of a 
field of grass, of grain, of the fruit of a tree 
or the like; for the lease in any of these 
casce would be entirely useless, since the 
lessee, being entitled only to the use of the 
produce of the subject of the lease, would 
not be entitled tu the use of any of these® 
which are themsclves the immediate subject 
of the lease. 

+ Such as a hive, or bee-hoyge. 

t Literally, ‘*not in the air, 


* Properly, a sale without weifht or 
measure. 

+ Wusk ner means a camel’s burtken, 
which is computed to be sixty saas. 
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The sale of tame pigeons is valid,—THE 
sale of pigeons, of which the numbcr is ascer- 
tained, and the delivery practicable, is law- 
ful, as in such circumstances they constitute 

roperty. 

2 * wale of an absconded slave ts invalid 
(unless he be in the hands of the purchaser). 
—It is not lawful to sell an absconded slave, 
because the prophet has prohibited this; 
and also, because the delivery is impracti- 
cable. If, however, the purchaser should 
declare that ‘‘the fugitive is in his posses- 
sion,” the sale is lawful, because the obstacle 
on which the prohibition is founded is in this 
case removed.—It is to be observed that if 
the purchascr, in this instance, should have 
declarcd, before witnesses, that ‘‘he had 
taken possession of this slave with intent to 
restore him to his owner,” he is not held, on 
the conclusion of the contract, to becume 
seised of him in virtue thereof; because the 
former scisin, being in the nature of a trust, 
cannot stand in the room of that made on 
account of purchase. If, on the other hand, 
he should have made no such declaration, in 
that case he is held to be seised of the slave, 
in virtue of the sale, immediately on the 
conclusion of the contract; because the 
form.r scisin, being in the nature of an 
usurpation, may therefore stand in the room 
of a seisin for sale; for both are the same in 
effect, as they both equally induce responsi- 
bility. If the slave should have eloped to 
some other person, and the purchascr say to 
the proprietor, ‘“‘sell me your slave who has 
run away to such an one,” and the seller 
accordingly agree, the sale is in that case 
also unlawful, because of the impractica- 
bility of the delivery. 

A Iehough the seller should afterwards re- 
cover and deliver him to the purchaser.—I|r 
a person, having sold a fugitive slave, should 
after the sale recover him, and deliver him 
to the purchaser, the sale is nevertheless 
unlawful, because it was originally null, in 
the same manner as if it had related to a 
bird in the air. ]t is recorded, as an opinion 
of Hanecfa, that the sale in this case is valid, 

rovided it was not undone previous to the 
eelveny, because it was founded on pro- 
perty, and there was no bar to its ettect 
except the impracticability of the delivery, 
which is removed by the recovery of the 
slave (and such is also related as the opinion 
of Mohammed) ;—in the same manner as if 
. a slave, after having been sold, should run 
‘away previous to the seisin of the purchaser, 
inwhich case, if the seller should afterwards 
recover him, and deliver him to the pur- 
chaser, the sale is binding, provided it was 
not dissolved in the interval. 

The sale ws invalid, of a woman's mak.— 
Tne sale of a woman's milk is unlawful, 
although it be in a vessel. -Shafei is of 

® opinion that if it be in a vessel the sale of it 
is lawful, because it is a pure beverage. The 
argument of our doctors is that, as being 
part of a hwnan creature, it ought“to be 


respected; and the exposure of it to gale is. 
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an act of disrespect. In the Zahir-Rawayet 
there is a distinction between the milk of a, 
female slave and a free woman. Jt is rée- 
lated, as an opinion of Aboo Yoosaf, that the 
sale of the milk of a female slave is lawful, 
because the sale of the slave herself is law- 
ful. The answer to this is that the sale of 
the female is legal, because of the bundage, 
which is a quality of her person; but such 
quality does not relate to the milk; the one 
being alive, and the other dead. 

Or the bristles of a hog.—The sale of the 
bristles of a hog is unlawful, because the 
animal is essentially filth, and because the 
exposure of this article to sale is a degree of 
respect, which is reprobated and forbidden. 
It is lawful, however, to apply it to use, 
such as stitching leather, for instance, in the 
room of a needle, as this is warranted by 
necessity. 

ObsECTION.—It would appear that the sale 
of it is warranted from necessity, in the same 
manner as the use of it. 

Rxpiy.—There is no necessity for the sale 
of it, since any quantity of it may be had 
gratuitously and without purchase.—It is 
to be observed that hogs’ bristles falling 
into a little water * renders it impure, ac- 
cording to Aboo Yoosaf.—Mohammed is of a 
different opinion, because the legality of the 
use of the article in question is (according 
to him) an argument of its purity. Aboo 
Yoosaf, on the other hand, argues that the 
legality of the use of it is founded on 
necessity, and not on its purity; and there 
exists no necessity in the case of its talling 
into water. 

Or human hair.—--Tne sale of human hair 
is unlawful, in the same manner as is the 
use of it ; because, being a part of the human 
body, it is necessary to preserve it from the 
disgrace to which an exposure of it to sale 
necessarily subjects it. It is moreover re- 
corded, in the Hadees-Shareef, that ‘‘ God 
denouneed a cursc upon a Wasila and a 
Moostwasila.’”’—(The first of these is a 
woman whose employment { is to unite the 
shorn hair of one woman to the head of 
another, to make her hair appear long; and 
the second means the woman to whose head 
such hair is united.) Besides, as it has becn 
allowed to women to increase their locks by 
means of the wool of a camel, it may thence 
be inferred that the use of human hair ig 
unlawful. 

Or undressed hides.—THE sale of the hides 
of animals is not lawful until they be 
dressed, because the use of them, until 
then, is prohibited in the traditions of the 
prophet. It is lawful, however, to sell 
dressed hides. 

But animal substances of all descriptions 
excepting those of men or hogs) may be 
wther_ sold or converted to use.—It is per- 
mitted either to sell or apply to use the 


* By a little water (say the commentators) 
s Sere meant such a quantity as may be 
contained in a cup or other vessel. 
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bones, sinews, wool, horns, or hair, of all 
animals which are dead, excepans those of 
men and hogs. The reason of this is that 
these articles are pure, and are not con- 
sidered as carrion: besides, death does not 
affect them as it does the animal, as these 
articles are not possessed of life.—It is to be 
observed fhat Mohammed, considering an 
elephant as essential filth, like a hog, holds 
the sale of it to be unlawful :—but the two 
disciples, considering it in the nature of a 
wild animal, regard the sale of it, or of the 
bones of it, as lawful. bine 

A right cannot be sold, unless tt involve 

yroperty.—IF in a house, of which the 
hpper and under apartments belong to 
different persons, the whole, or the upper 
story only, should fall down, in that case 
the proprietor of the upper story 1s not per- 
mitted to sell his right (namely, the right of 
building another upper story), because this, 
as being only a right, is not property. 

OnsECTION.—It would hence appear that 
the sale of a right to water™* (that is, of a 
share in water used in tillage) is not lawful, 
as it is not the sellcr’s property, but merely 
his right; whereas such a sale is allowed, if 
made along with the land, according to all 
authorities; and according to one tradition 
(which has been adopted by the Sheikhs of 
Balkh) the sale of the right to water by 
itself is lawful. 

Repty.—THe sale of a right to water is 
valid, because the term Shirb mcans a share 
in water; and that is an existent urticle, and 
in the nature of property ;—whence it is 
that if a person, in a case where it is enjoyed 
by rotation, should destroy it during the 
term of his right, he is responsible for the 
value of it ;—and also, that, when it is sold 
along with the ground, a part of the price is 
oppoged to the right to water. 

Anything may be sold which admits of a 
precise ascertainment: but not otherwise. 
—IF a person bestow or sell a roadt 
it is lawful: but neither the sale nor the 
gift of a water-tourse is valid. These cases 
admit of two suppositions.—I. The sale may 
be of the absolute right to the road or water- 
course, Without defining the length or 
breadth of cither.—II. It may be of the 
right of passing upon the road, or receiving 
the benefit of the water.{[—Upon the first 
suppusition, the difference between the two 
cases is that the road is certain and ascer- 
tained, because the known breadth of it is 
equal to that of a door-way:—but in the 
case of a water-course there is an un- 


* Arab. Shirb.—This term properly signi- 
fies draw-wells dug for the purpose of water- 
ing lands, and the right to the use of which 
is transferable, in the same Manner as any 
other property. 

+ By a road is here meant a Igne or 
aie iad passage leading into a street or high- 
road. 

t Literally, causing the water to run (by 
opening a sluice, or so forth). 
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certainty, because it is not known how much 
ground the water covers.—Upon the second 
supposition, there are two traditions with 
respect to a sale of a right of passage on the 
road :—according to one tradition the salo 
is lawful; and according to another it is 
invalid.—The difference between the sale of 
a right of passage on the road, and a right 
of benefit from the water (as inferred from 
the first tradition), is that a right of passage 
is a point which admits of being precisely 
ascertained, as it is connected with a known 
object, namely, the road ; whereas the right 
of benefit from the water is of a nature 
which cannot admit of being preciscly ascer- 
taincd,—and this, whether the water be 
conveyed in a trough supported upon a 
wooden frame, or in a trench cut in the 
ground. 

A deception with respect to the ser invali- 
dates the sale in slaves, but not in brutes.-—Ir 
a person sell a slave as a female, who after- 
wards proves to be a male, in that case the 
sale is utterly null.—It is otherwise where a 
person Sells a goat (for instance) as a male, 
and it afterwards proves to be a female; for 
in that case the contract of sale is complete : 
the purchaser, however, has the option of 
keeping the animal, or rejecting it. The 
difference between these two cases is founded 
on this general rule,— that wherever denomi- 
nation and poutited reference are united, by 
the seller pointing to the subject of the sale, 
and mentioning its name (as if a person 
should say, “I have sold this goat, for in- 
stance),—in this case, if the article referred 
to prove essentially different from what was 
mentioned, the sale is supposed to relate to 
the article named; ana therefore if the 
article referred to prove of a diffcrent species 
from what was named, the sale is null.—lf, 
on the other hand, the article referred to 
prove of the same species with the article 
namede but of a different quality, in this 
case the sale relates to the article referred 
to; and where the article referred to is 
found, the sale is complete: the purchaser, 
however, has in this instance an option, be- 
cause of the quality mentioned not existing 
in the article ;—as where, for instance, a 
person sells a slave as a baker, and he proves 
to be a scribe.—-Now it is to be observed that 
a male and a female slave are not of the 
same, but of two different scxes, which is 
accounted, in this instance, as equivalent to 
being of different species, because of their 
different. uses; whereas in goats the object 
for purchase (namely, to eat their flesh), is 
the same, with respect both to the male and 
the female, and thercfore they are not held to 
be of two different species.—It is proper to 
remark, in this place, that, amongst lawyers 
the unity or difference of the object, and 
not the unity or difference of the essence, 
determines the unity or difference of the 
species. Thus vinegar of the grape is held 
to be of a different species from the sweet 
juice Sf the grape. . 

A re-sale to the seller, for a sum short of 
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The sale of tame pigeons is valid.— 
sale of pigeons, of which the numbcr is ascer: 
tained, and the delivery practicable, is law- 
ful, as in such circumstances they constitute 
property. ae 

he sale of an absconded slave is invalid 
(unless he be in the hands of the purchaser) 
—It is not lawful to sell an absconded slave 
because the prophct has prohibited this 
and also, because the dclivery is impracti- 
cable. If, however, the purchaser should 
declare that ‘‘the fugitive is in his posses- 
sion,” the sale is lawful, because the obstacle 
on which the prohibition is founded is in this 
case removed.—Jt is to be observed that if 
the purchascr, in this instance, should have 
declared, before witnesscs, that ‘“‘he had 
taken possession of this slave with intent to 
restore him to his owncer,”’ he is not held, on 
the conclusion of the contract, to become 
scised of him in virtue thereof; because the 
former scisin, being in the nature of a trust, 
cannot stand in the room of that made on 
account of purchase. If, on the other hand, 
he should have made no such declaration, in 
that casc he is held to be seised of the slave, 
in virtue of the sale, immediately on the 
conclusion of the contract; because the 
form.r scisin, being in the nature of an 
usurpation, may therefore stand in the room 
of a seisin for sale; for both are the same in 
effect, as they both equally induce responsi- 
bility. If the slave should have eloped to 
some other person, and the purchascr say to 
the proprietor, ‘‘scll me your slave who has 
run away to such an one,” and the seller 
accordingly agree, the sale is in that case 
also unlawful, because of the impructica- 
bility of the delivery. 

Although the seller should afterwards re- 
cover and deliver him to the purchaser.—| 
a person, having sold a fugitive slave, should 
after the sale recover him, and deliver him 
to the purchaser, the sale is nevertheless 
unlawful, because it was originally null, in 
the same manner as if it had related to a 
bird in the air. It is recorded, as an opinion 
of Hanecfa, that the sule in this ease is valid, 

rovided it was not undone previous to the 
delivery: because it was founded on pro- 
perty, and there was no bar to its etfcet 
except the impracticability of the delivery, 
which is removed by the recovery of the 
slave (and such is also related as the opinion 
of Mohammed) ;—1n the same manner as if 
a slave, after having been sold, should run 
away previous to the scisin of the purchaser, 
in‘which case, if the seller should afterwards 
recover him, and deliver him to the pur- 
chaser, the sale is binding, provided it was 
not dissolved in the interval. 

The sale 1s invalid, of a woman's m&k.— 
THE sale of a woman's milk is unlawful, 
although it be in a vessel. Shafei is of 
opinion that if it be in a vessel the sale of it 
is lawful, because it isa pure beverage. The 
argument of our doctors is that, as being 
part of a hwman creature, it ought“to be 
respected ; and the exposure of it to gale is 


SALE. 


{Vot. IT. 


an act of disrespect. In the Zahir-Rawayet 
there is a distinction between the milk of a, 
female slave and a free woman. Jt is re- 
lated, as an opinion of Aboo Yoosaf, that the 
sale of the milk of a female slave is lawful, 
because the sale of the ‘slave herself is law- 
ful. The answer to this is that the sale of 
the female is legal, because of the bundage, 
which is a quality of her person; but such 
quality does not relate to the milk; the one 
being alive, and the other dead. 

Or the bristles of a hog.—The sale of the 
bristles of a hog is unlawful, because the 
animal is essentially filth, and because the 
exposure of this article to sale is a degree of 
respect, which is reprobated and forbidden. 
It is lawful, however, to apply it to use, 
such as stitching leather, for instance, in the 
room of a needle, as this is warranted by 
necessity. 

OnJECTION.—It would appear that the sale 
of it is warranted from necessity, in the same 
manner as the use of it. 

LY.—There is no necessity for the sale 
of it, since any quantity of it may be had 
gratuitously and without purchase.—It is 
to be observed that hogs’ bristles falling 
into a little water* renders it impure, ac- 
cording to Aboo Yoosaf.—Mohammed is of a 
different opinion, because the legality of the 
use of the article In question is (according 
to him) an argument of its purity. Aboo 
Yoosatf, on the other hand, argues that the 
legality of the use of it is founded on 
necessity, and not on its purity; and there 
exists no necessity in the case of its falling 
into water. 

Or human hair.—Tu¥ sale of human hair 
is unlawful, in the same manner as is the 
use of 1t ; because, being a part of the human 
body, it is necessary to preserve it from the 
disgrace to which an exposure of it te sale 
necessarily subjects it. It is moreover re- 
sxorded, in the Hadees-Shareef, that ‘‘ God 
{enouneed a curse upon a Wasila and a 
Moostwasila,”—(The first of these is a 
woman whose employment ft is to unite the 
shorn hair of one woman to the head of 
another, to make her hair appear long; and 
the sceond means the woman to whose head 
such hair is united.) Besides, as it has been 
allowed to women to increase their locks by 
means of the wool of a camel, it may thence 
be inferred that the use of human hair ig 
unlawful. 

Or undressed hides.—THE sale of the hides 
of animals is not lawful until they be 
dressed, because the use of them, until 
then, is prohibited in the traditions of the 

rophet. It is lawful, however, to sell 
ressed hides. 

But animal substances of all descriptions 
excepting those of men or hogs) may be 
ther sold or converted to use.—It is per- 
mitted either to sell or apply to use the 


_ ” By a little water (say the commentators) 
is Sere meant such a quantity as may be 
contained in a cup or other vessel. 
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|, sinews, wool, hon | of all 
ie which are dead, excepting those of 


men and hogs. The reason of this is that 
these articles are pure, and are not con- 
sidered as carrion: besides, death does not 
affect them as it does the animal, as these 
articles are not possessed of life.—It is to be 
observed ghat Mohammed, considering an 
elephant as essential filth, like a hog, holds 
the sale of it to be unlawful :—but the two 
disciples, considering it in the nature of a 
wild animal, regard the sale of it, or of the 
bones of it, as lawful. oa 
A right cannot be sold, unless it involve 
roperty.—IF in a house, of which the 
ipper and under apartments belong to 
ditferent persons, the whole, or the upper 
story only, should fall down, in, that case 
the proprietor of the upper story 1s not per- 
mitted to sell his right (namely, the right of 
building another upper story), because this, 
as being only a right, 1s not property. 
OBJECTION.—It would hence gppear that 
the sale of a right to water”™ (that is, of a 
share in water used in tillage) is not lawful, 
as it is not the seller’s property, but merely 
his right; whereas such a sale is allowed, if 
made along with the land, according to all 
authorities; and according to one tradition 
(which has been adopted by the Sheikhs of 
Balkh) the sale of the right to water by 
itself is lawful. 
Repry.---Tue sale of a right to water is 
valid, because the term Shirb means a share 
in water; and that is an existent article, and 
in the nature of property ;—whence it is 
that if a person, in a case where it is enjoyed 
by rotation, should destroy it during the 
term of his right, he is responsible for the 
value of it ;--and also, that, when itis sold 
along with the ground, a part of the price is 
oppoged to the right to water. 
Anything may be sold which admits of a 
precise ascertainment: but not otherwise. 
—lIr a person bestow or sell a road t 
it is lawful: but neither the sale nor the 
gift of a water-ourse is valid. These cases 
admit of two suppositions.—I. The sale may 
be of the absolute right to the road or water- 
course, Without defining the length or 
breadth of either.—IT. It may be of the 
right of passing upon the road, or receiving 
the benefit of the water.t—Upon the first 
supposition, the difference between the two 
cases is that the road is certain and ascer- 
tained, because the known breadth of it is 
equal to that of a door-way:—but in the 
case of a water-course there is an un- 


* Arab. Shirb.—This term properly signi- 
fies draw-wells dug for the purpose of water- 
ing lands, and the right to the use of which 
is transferable, in the same mauner as any 
other property. 

t By : toad is here meant a |gne or 
narrow passage leadinginto a street or high- 


Toad, 
t Literally, causing the water to run fby 
opening a sluice, or so forth). 
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certainty, because it is not known how much 
ground the water covers.—Upon the second 
supposition, there are two traditions with 
respect to a sale of a right of passage on the 
road :—according to one tradition the salo 
is lawful; and according to another it is 
invalid.—The difference between the sale of 
a right of passage on the road, and a right 
of benefit from the water (as inferred from 
the first tradition), is that a right of passage 
is a point which admits of being precisely 
ascertaincd, as it is connected with a known 
object, namely, the road; whereas the right 
of benefit from the water is of a nature 
which cannot admit of being preciscly ascer- 
tained,—and this, whether the water be 
conveyed in a trough supported upon a 
wooden frame, or in a trench cut in the 
ground. 

Al deception with respect to the sex invali- 
dates the sale tn slaves, but not in brutes.-—Ir 
a person scll a slave as a female, who after- 
wards proves to be a male, in that case the 
sale 1s utterly null.—It is otherwise where a 
person Sells a goat (for instance) as a male, 
and it afterwards proves to be a female; for 
in that case the contract of sale is complete : 
the purchaser, however, has the option of 
keeping the animal, or rejecting it. The 
difference between these two cases is founded 
on this gencral rule,—that wherever denomi- 
nation and poitited reference are united, by 
the seller pointing to the subject of the sale, 
and mentioning its name (as if a person 
should say, ‘‘I have sold this goat, for in- 
stance),—in this ease, if the article referred 
to prove essentially different from what was 
mentioned, the sale is supposed to relate to 
the article named; ana therefore if the 
article referred to prove of a different species 
from what was named, the sale is null.-—If, 
on the other hand, the article referred to 
prove of the same species with the article 
namcdg but of a different quality, in this 
case the sale relates to the article referred. 
to; and where the article referred to is 
found, the sale is complete: the purchaser, 
however, has in this instance an option, be- 
cause of the quality mentioned not existing 
in the article ;—as where, for instance, a 
person sells a slave as a baker, and he proves 
to be a scribe.—Now it is to be observed that 
a male and a female slave arc not of the 
same, but of two different sexes, which is 
accounted, in this instance, as equivalent to 
being of different species, because of their 
different. uses; whereas in goats the object 
for purchase (namely, to eat their flesh), is 
the same, with respect both to the male and 
the female, and therefore they are not held to 
be of two different species.—It is proper to 
remark, in this place, that, amongst lawyers 
the unity or difference of the object, and 
not the unity or difference of the essence, 
determines the unity or difference of the 
species. Thns vinegar of the grape is held 
to be of a different species from the sweet 
juice $f the grape. . 

A re-sale to the seller, for a sum short of 
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the original price, before payment of that 
rice, 18 invalid,—I¥ a person purchase a 
emale slave for a thousand dirms, stipulat- 
ing either a future or immediate payment, 
and having taken possession of her, should 
sell her to the person frum whom he had pur- 
chased her, for five hundred dirms, previous 
to his having made payment of the thousand 
dirms, this second sale is invalid. Shafei is 
of opinion that as the right of property in the 
slave had vested in the purchaser, because of 
his having taken possession of her, such sale, 
on the part of the purchascr to the seller, is 
valid, in the same manner as it would have 
been valid to any other person,—or as it 
would have been valid to the seller in case 
the second price had been equal to or greater 
than the first,—or in case it had been in 
exchange for other goods, although these 
should have been of a less valuc.~—The 
arguments of our doctors are,—I*Irst, a 
tradition that Aycesha, having heard of a 
woman who, having purchased a female 
slave from Zeyd Bin Rakim for cight hun- 
dred dirms, had afterwards sold het to the 
said Zeyd for six hundred dirms, spoke to 
her thus: ‘This purchase and sale on your 

art i: bad; inform Zeyd, that ccrtainly 

op will render null his pilgrimages and 
enterprises achieved along with the prophet 
unless he repent of such conduct.” Secon p- 
LY, if the sale in question be valid, it fol- 
lows that the first seller remains indebted to 
the purchaser for tive hundred pts, and 
the purchaser to him for one thousand pirMs. 
Now if their account should be balanced, 
and five hundred dirms be struck off from 
the debt of the purchaser, in liquidation of 
his claim upon the seller, there remains five 
hundred due by the purchaser, for which he 
has received no return, and this is unlawful. 
It is otherwise where the seller, in the 
second sale, gives the purchaser goods in 
return; because there an ditkerence,is not 
obvious; being apparent only with respect 
to articles of the same kind. 

But the contract is not inealid with respect 
to any other subject which may be Joined to 
the original in the re-sale.—\{¥ a person, 
having purchased a female slave for five 
hundred pres, and taken possession of her 
should afterwards, before he had discharged 
the price, scll her, in conjunction with an- 
other, for five hundred pres, to the person 
from whom he had purchased her, in that 
case the sale is valid with respect to the 
female slave whom he had not formerly pur- 
chased from that person, but null with re- 
spect to the other. The reason of this is 
that, as a part of the price is necessarily op- 
posed to the new slave, it follows that he 
purchases a slave, and sells her again tg the 
same Persort for a less price than he had pur- 
chased her for, which is not lawful, as has 
y been already shewn.—No such reason of 
illegality, however, existing with regard to 
the sale of the other slave, it is therefore 
yalid, in a price proportioned to her vatue. 

OnJECTION.—It would appear that the sale 

¢ 
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of the other slave is also invalid, bécause 
the person has sold both by one contract, | 
and as the sale of the one is invalid, it would 
follow that the sale of the other is also in- 
valid (according to the tenets of Haneefa), 
in the same manner as where a freeman and 
a slave are sold by one contract, the sale of , 
the slave being in that case invalidas well 
as that of the freeman. 

Rrepty.—The sale of the other slave is 
valid; and the invalidity of sale with re- 
spect to one does not affect the sale of the 
other; because the invalidity, in this in- 
stance, is weak, as there is a difference of 
opinion regarding it amongst our doctors ; 
and also, because it is founded on a suspicion 
of usury, the effect of which suspicion cannot 
extend beyond the subject of suspicion, 
numely, the first slave. 

The stipulation of a specific tare invali- 
dates a sale.—I¥ a person purchase oil, on 
this condition, that it be weighed with the 
vessel in which if is contained, and that a 
deduction ‘of tifty ratls shall be made on 
account of the weight of the vessel, such 
sale ig not valid; whereas, if the condition 
be, in gencral terms, that ‘Sa deduction shall 
be made for the weight of the vessel,” it is 
valid ;—because the former condition is not 
essential to the contract, whereas the latter 
is essential. 

Case of a dispute concerning the tare of a 
vessel which contained the commodity.—IP a 
person, having purchased oil in a leathern 
bag, should carry it away with him, and 
afterwards return a bag to the seller weigh- 
ing ten ratls, and the seller assert that ‘‘ this 
is not the bag he had carricd away with him, 
as that only weighed tive RAtTLs;’’ in this 
ease the averment of the purchaser is to be 
credited, whether the question of disagree- 


ment be considered as relating to the bag 
being different,—or to the consequent dif- 


ference it creates with respect to the quantity 
of oil; because, if the difference ae con- 
sidered as rclating to the identity of the bag 
of which the purchaser had vaken possession, 
his assertion must be credited, sinco the 
word of the possessor is to be credited, 
whether he be responsible for the article (as 
in the case of an usurper) or merely a con- 
fident (as in the case of a trustee) ;—or if, on 
the other hand, the difference be considered 
as relating to the quantity of oil, this re- 
solves itself into a digereties with respect to 
the amount of the price, the seller claiming 
more, and the purchaser acknowledging less: 
the purchaser is therefore the defendant; 
and the assertion of a defendant, upon oath, 
must be credited. 

A Mussulman may commission a Christian 
to sell or purchase unlawful articles on his 
account ; and such sale or purchase, made by 
the agent, is valid.—I¥ a Mussulman desire a 
Christian either to purchase or sell wine or 
a hog én his account, and the Christian act 
accordingly, in that case (according to 
Hameefa) such sale or purchase is valid: 
but an order of a Mussulman to this éffect 
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being in the highest degree abominable, he 
is therefore enjoined (where it respects the 
sale of those articles) to devote the price 
“obtained for them to the pvor.—The two 
disciples maintain that the purchase or sale 
of wine or a hog by a Christian, on account 
of a Mussulman, is invalid (and the same 
difference of opinion also obtains with re- 
spect to the case of a Mohrim appointing an 
agent for the sale of the game he may have 
caught, when it became unlawful for him to 
make such sale). The argument of the two 
disciples is that the constituent, as not 
having himself the power of selling or pur- 
chasing ‘these articles, cannot of consc- 
quence invest othcrs with such power; be- 
sides, asall the acts of an agent revert to 
the constituent on whose behalf they arc 
erformed, it is therefore the same as if the 
ussulman were himsclf to sell or purchase 
these articles, which would be illegal. The 
argument of Hancefa is that the contractor 
(that is, the purchaser or the seller) is, in 
this instance, no other than the agent; for 
this reason, that he is fully empowered to 
perform these acts: the reverting, more- 
over, of the property to the constitucnt is a 
necessary aa unavoidable cflect, and there- 
fore is not prevented by his Islam ;—1n the 
same manner as the articles in question may 
descend toa Mussulman by inheritance (in 
other words, if a Christian, whose heir is a 
Mussulman, should himself embrace the 
rcligion of Islam, and afterwards dic, before 
releasing his hog, or converting his liquor 
into vinegar, in that case they would descend 
to his Mussulman heir). It is to be observed, 
however, that although Hanceta admits the 
validity of the purchase of these articles by 
a Christian agent, on behalf of a Mussu]man, 
still he holds it incumbent on the Mussul- 
man to convert the liquor into vinegar, and 
tarse@t free the hog. 

A sale is rendered invalid by the insertion 
of any condition advantageous to either 
party, or repugnant to the requisites of the 
contract; or which may oecasiwn contention, 
by involving an advantage to the subject of 
the sale.—I¥ a person sell a male slave, on 
condition that the purchaser shall emanci- 

ate him, or make him a Modabbir, or a 
Mokatib; orif a person sell a female slave, 
on condition that the purchaser shall make 
her an Am-Walid, such sale is invalid; 
because this is a sale suspended on a condi- 
tion ; and such sales are condemned by the 

rophet. The rule, in this particular, is 

ounded on a tenet of our doctors, that the 
insertion of any condition which is a neces- 
sary result of the contract (such as where 
the seller bargains that ‘“‘ the purchaser shall 
become proprietor of the, article sold”), can 
no way affect the validity of the contract, 
since that would be established independent 
of any stipulation ; and, on the other hand, 
that the insertion of any condition which is 
not a necessary result of the contract, and 
in which there 1s an advantage either to the 
buyer or the seller, or to the subject ofthe 
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sale, if capable of enjoying an advant 
(such as where the pelle Bayauine that “ the 
purchaser shall emancipate the slave he sells 
to him’’), renders the contract invalid; be- 
cause an additional and extraneous act is, 
in this instunce, required from the purchaser, 
without stipulating a recompence to him, 
and which of consequence is of an usurious 
nature; and also, because as there is an ad- 
vantage in this condition to the subject of the 
sale, who is capable of claiming it, it follows 
that a contention must necessarily ensue, 
and hence the object of sale (namely, tle 
prevention of ile, is frustrated. Condi- 
tions of this nature are therefore unlawful, 
excepting where custom and precedent pre- 
vail over analogy; as where a person pur- 
chases unsewed shoes on condition of the 
scller’s sewing, or causing them to be sewed 
for him. ‘The insertion, on the other hand, 
of any condition which is not a necessary 
result of the contract, and which, moreover, 
isnot attended with advantage to any par- 
ticular person, does not invalidate the con- 
tract., An example of this occurs where a 
person sells an animal, on condition that 
“the purchaser shall sell it again ;” which 
condition is lawful, because there is no par- 
ticular person whose right it is to claim the 
performance of it (since the animal is in- 
capable of so doing), and hence ncither 
usury nor strife can attend such a stipula- 
tion. Now, having explained the tenets of 
our doctors, it is proper to remark that the 
conditions recited in the cases in question 
are repugnant to the nature of the contract, 
as they tend to deprive the purchaser of 
every right to which the sale entitles him ; 
and they also involve an advantage to the 
subject of the sale, who is capable of 
claming it: they therefore invalidate the 
contract. Shafei dissents from our doctors, 
as he holds the sale of a slave, on condition 
of his emancipation, to be valid. 

Bud such sale recovers its validity, by the 
purchaser performing the condition with the 
article purchused.—|¥ a person should emai- 
cipate a slave whom he had purchased on 
that condition, then the sale, which, because 
of such condition, was previously illegal, be- 
comes valid, according to Haneefa; and the 
purchaser is responsible to the seller for the 
price. ‘The two disciples are of opinion 
that the emancipation does not render the 
sale valid; and that therefore the payment 
of the value, and not of the price, is incum- 
bent on the purchaser ; because, as the sale 
was originally invalid, in consequence of the 
condition, it cannot afterwards be rendered 
valid by means of the emancipation, any 
more than by the purchaser’s murdering or 
selling the slave. The reasoning of Haneefa 
is, Ghat although the condition of emanci- 
pating the slave be not, in itself, agree- 
able to the requisites of a contract of sale 
(as was before ote’) still it is so in 
effect; because it completes the right of 
property on the part ot the purchaser ;.and 
a thing becomes established and confirmed 
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by its completion; whence it is that the 
emancipation of a purchased slave is no bar 
to a right of compensation from the seller 
in case of a defect. 
as rendered invalid, by a reservation 
of any advantage to the seller from the 
article sold.—IF a person sell a slave, on 
condition that ‘‘ he shall serve him for the 
space of two months after the sale;” or a 
house, on condition that ‘‘ he shall reside in 
it for the space of two months after the sale ;’ 
or, if a person sell any other article, on con- 


dirm (for instance), or making him some 
present, the sale so suspended on any of 
these conditions is invalid :—Frxst, because 
these conditions are not agreeable to the 
nature of a sale, and are attended with an 
advantage to the seller; SkconpLY, because 
the prophet has prohibited a sale on condi- 
tion of a loan: and, TurrpLy, because, if 
any diminution be made in the price, on 
account of the services of the slave, or the 
residence in the house, it follows that a con- 
tract of rent isinterwoven in that of sale; or 
if, on the other hand, no diminution be made 
in the price on these accounts, it follows 
that a deed of loan is interwoven in the 
sale; nd both of these are illegal. 

Or, by the stipulation of a delay in the 
delivery of it.—l¥ a person sell goods on 
condition of his being pore to suspend 
the delivery for a month, the sale is in such 
case invalid, because a suspension with 
respect to the delivery of goods which are 
extant and specific is an unlawful condition. 
The reason of this is that a suspension in 
point of time has been ordained by the Law, 
merely for the purpose of ease, and is there- 
fore only applicable to a debt, in order that 
the debtor may have time to collect the sum 
within the prescribed period and pay it 
accordingly; but with respect to a thing 
actually extant (such as cloth, for instanec), 
there can be no occasion for such suspoasion. 

Or, by the insertion of an invalid condi- 
tion. —TuF sale of a pregnant slave, with a 
reservation of the fwtus in her womb, is 
invalid; because it is a general rule that 
nothing, the sale of which by itself is illegal, 
can be made an exception to a contract of 
sale; and of this nature is a foetus. The 
sale, therefore, is invalid, because of the 
invalidity of the condition. It is to be 
observed that a contract of Kitabat, of hire, 
or of pawnage, are the same with a contract 
of sale, in this respect, that an invalid con- 
dition is a means of invalidating the deed. 
In the case of Kitabat, however, the invalid 
condition must actually exist in the deed; 
as whon a person enters into covenant with 
his slave to emancipate him on condition of 
his giving him wine, or a hog. It is alto to 
be observed that in the cases-of gift, alms 
marriage, Khoola, and composition for wilf ul 

“murder, the exception of the foetus does not 
invalidate the deed; on the contrary, the 
deed takes place in full; but the condition is 
invalid. In ¢he same manner, an exception 
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of the foetus does not invalidate a legacy, 
for in this case the exception is a valid con- 
dition. : 
Or of a condition which implicates the sub- 
jectof another contract.—I¥F a person purchase 
cloth, on condition that the seller sew it into 
the form of a vest on his account, the sale is 
in such case invalid; since this condition, 
besides being attended with an advantage to 
the purchaser, is not a requisite of the con- 
tract of sale. Moreover, this necessarily 


i ( supposes the implication of terms of two 
dition of the purchaser’s lending him a’ 


different contracts; that is, either of sale 
and loan, or of sale and hire. 

Ira person purchase one shoe from another, 
on condition that the seller prepare a fellow 
to it on his account,—or ddd a pair of 
shoes on condition of the seller making straps 
to them, for the purpose of tying them, the 
sale in either case is invalid.—(The compiler 
of the Hedaya remarks that this is according 
to analogy; for a more favourable construc- 
tion would suggest that such sale is lawful, 
on re of its being customary amongst 
men. 

Or by a stipulation of the payment of the 
price, at a pertod not precisely known to both 
parties.—JF a person should purchase an 
article, and stipulate the payment of the 
price on the day of the new year, or 
on the Mihrjan,* or on the fast of the 
Christians, + or the day of breaking lent 
amonest the Jews, the sale, under such 
conditions, is invalid, provided both parties 
be not informed with ccrtainty respecting 
those periods. The sale, however, is lawful, 
if these periods be ascertained within the 
knowledge of both parties. 

Or the date of the occurrence of which is 

uncertain.—A SALE 1s not valid where the 
price is stipulated to be paid on the return 
of the pilgrims, or, on the cutting of the 
grain, or on the gathering of the grapt3,-or 
on the shearing of the sheep,—because in 
none of these cases is the period absolutely 
detcrminate: contrary to the act of giving 
bail; forthe giving of bail, until any of these 
periods, is lawful ; because a small degree of 
uncertainty does not invalidate a bail-bond, 
rine same manner as it does a contract of 
sale. 
_ But it as valid where the time of payment 
8 fixed by a subsequent.agreement.—Ir, how- 
ever, a sale be made in an absolute manner, 
and the seller afterwards agree to receive the 
ee at any of the periods in question, it is 
lawful, because, this stipulation not being 
included in the contract of sale, it becomes a 
stipulation with regard to payment of DEBT 
(not the price), which admits of a small degree 
of uncertainty. 

A. sale, invalid in consequence of stipulating 
an uncertain time of payment, recovers its 


*This is also termed Mirhkan. A festival 
observed by the ancient Persians on the day 
of the autumnal equinox. 

taster. 
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validity by the removal of the uncertainty.— 
Ir a sale be made, stipulating payment of the 
price at any of the periods above stated, and 
afterwards the purchaser and seller jointly, 
or the purchaser alone, remove the obstacle 
of uncertainty,* prior to the actual occurrence 
of the period stipulated, the sale then be- 
comeg valid. Ziffer maintains that, the sale 
being omiginally invalid, the subsequent 
removal of the obstacle cannot render it 
valid; in the same manner as a marriage 
originally contracted for a fixed period would 
not become valid by rendering it perpetual. 
The argument of our doctors is, that the 
invalidity of the sale, in this case, 1s mercly 


, because of the apprehension of the litigation, 


to which the uncertainty may give rise ; and, 
of course, when this uncertainty ig removed, 
the sale remains valid. Moreover, as the 
uncertainty, in this case, relates only to an 
accidental circumstance, that is, to the period 
when the price is to be paid, and not to the 
price itself, which is one of the essentials of 
sale, the uncertainty is capable of being 
removed. It is otherwise where a person 
sells one dirm for two dirms, and afterwards 
relinquishes the additional dirm; for the 
sale does not in consequence of such relin- 
quishment become valid, since the invalidity 
related to the price itself, which is an essential 
of the sule. Itis also otherwise in a case of 
marriage for a particuliar period, because 
this, in fact, is not a marriage, but a separate 
deed called Matat, and by no subsequent 
ae can one deed be transmitted into another 
eed, 

The sale of a saleable with an unsaleable 
subject is invalid.—I¥ a person expose to sale 
a freeman and a slave, and sell them both in 
one contract,—or, In the same manner, sell 
a carrion goat,+ and one that has been slain 
by the prescribed form of Zibby,—such sale, 
aecerding to Haneefa, is utterly invalid with 
respect both to the freeman and the slave, as 
in the first case, and the carrion, and slain 
goat, as in the second ;—and this, whether 
the seller havg opposed a specific price to 
each or not (the two disciples are of opinion 
that if a specitic price be opposed to each, 
the sale is valid with respect to the slave, or 
the slain goat). 

But if the unsaleable subject be property, 
the sale holds good with respect to the saleable 
subject.—I¥, on the contrary, a person unite 
in sale, an absolute slave and a Modabbir, or 
a slave that is his property, and another that 
is not, the sale is in either case lawful, with 
respect to the absolute slave, or the slave 
which is his absolute property, in return for 
a proportion from the whole price eee 
This is, according to our doctors (namely, 


* By paying the price, or fixing the time of 
ayment to some specific period, such as 
orty days for instance. 

+ Meaning any dead goat, not slain accord- 

ing to LaW. 
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Haneefa and the two disciples).—Ziffer ; 
opinion that the sale is not lee Tak sie cithee 
case, with respect to either subject. The two 
disciples argue, that where a specific price 
is opposed to each particular subject, the 
invalidity of the sale extends only to that 
subject which contains a cause of invalidity 
(namely, the freeman or the carrion) but 
does not reach to the other subjects (namely, 
the slave or the slain goat) ;—in the same 
manner as where a person marries a strange 
woman and his own sister by one contract, 
in which case the marriage is valid with 
respect tothe stranger, although it be invalid 
with respect to his sister,—for that invalidity 
does not extend to the stranger;—and so 
also in the case in question. It is otherwise 
where the price of each particular subject 
has not been specified; for in that case the 
invalidity extends to the whole. Haneefa 
argues that there is a material difference 
between the two cases ;—namely, the case of 
joining in sale a freeman with a slave, and 
that of joining a Modabbir with a slave; 
becauw a freeman, as not being property, is 
utterly incapable of being included in a 
contract of sale; and as the comprehension 
of him in the sale necessarily establishes the 
condition of the acceptance of the sale with 
respect to him, it follows that the sale is 
invalid, because of the invalidity of the 
condition: contrary to marriage, as that is 
not rendered invalid by an invalid condition. 
‘The sale, on the other hand, of a slave the 
property of another, or of a Mokatib, Modab- 
bir, or Am- Walid, is merely suspended, for 
these may be included in a contract of sale, 
as they are property,—whence it is that the 
sale of them may be carried into execution, 
in the case of the stranger’s slave, by the 
consent of the proprictor,—in the case of a 
Mokatib by his own consent,—-and in the 
case of a Modabbir or Am-Walid (in the 
opinion of the two Elders) by a decree of the 
Kazeé to this effect ;—but as it is to be sup- 
posed that the proprietor of the slave, on 
account of his right to the subject of the sale, 
and the Mokatib, Modabbir, or Am-Walid, 
because of the claims established in their 
persons, will repel the sale, the sale therefore 
is executed only with relation to the absolute 
slave; in the same manner as where a person 
purchases two slaves, of whom one dies 
previous to the purchaser taking possession 
of them ; in which case the sale holds good 
with respect to the other. 


Section. 
Of the Laws of Invalid Sales. 


In an invalid sale, the purchaser is respon- 
sib, not for the price, but for the value, of 
the article, in case of tts perishing in **- 
hands, where he has taken possession of it 
by consent of the seller.—WuHENEVER th® 
purchaser, in an invalid sale, takes posses- 
sionpf the goods, with the consent of the seller, 
then, provided both the goody and the price 
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by its completion; whence it is that tho 
emancipation of a purchased slave is no bar 
to a right of compensation from the selle~ 
in case of a defect. 

Sale is rendered invalid, by a reservation 
of any advantage to the seller from the 
article sold.—lr a person sell a slave, on 
condition that “‘ he shall serve him for the 
space of two months after the sale;”’ or a 
house, on condition that ‘‘ he shall reside in 
it for the space of two months after the sale ;’ 
or, if a person sell any other article, on con- 
dition of the purchaser’s lending him a 
dirm (for instance), or making him some 
present, the sale so aulepenuce on any of 
these conditions is invalid :—F rest, because 
these conditions are not agreeable to the 
nature of a sale, and are attended with an 
advantage to the seller; SxeconpLy, because 
the prophet has prohibited a sale on condi- 
tion of a loan: and, Tnirpty, because, if 
any diminution be made in the price, on 
account of the services of the slave, or the 
residence in the house, it follows that a con- 
tract of rent isinterwoven in that of sale; or 
if, on the other hand, no diminution be made 
in the price on these accounts, it follows 
that a deed of loan is interwoven in the 
sale; and both of these are illegal. 

Or, by the stipulation of a delay in the 
deliver: of it.—ly a person sell goods on 
conditiun of his being permitted to suspend 
the delivery for a month, the sale is in such 
case invalid, because a suspension with 
respect to the delivery of goods which are 
extant and specific is an unlawful condition. 
The reason of this is that a suspension in 
point of time has been oidained by the Law, 
merely for the purpose of ease, and is there- 
fore only applicable to a debt, in order that 
the debtor may have time to collect the sum 
within the prescribed period and pay it 
accordingly; but with las! to a thing 
actually extant (such as cloth, for instance), 
there can be no oceasion for such suspeasion. 

Or, by the insertion of an invalid eondi- 
tion, —THE sale of a pregnant slave, with a 
reservation of the fawtus in her womb, is 
invalid; because it is a general rule that 
nothing, the sale of which by itself is illegal, 
can be made an exception to a contract of 
sale; and of this nature is a foetus. The 
sale, therefore, is invalid, because of the 
invalidity of the condition. It is to be 
observed that a contract of Kitabat, of hire, 
or of pawnage, arc the same with a contract 
of sale, in this respect, that an invalid con- 
dition 1s a means of invalidating the deed. 
In the case of Kitabat, however, the invalid 
condition must actually exist in the deed; 
as when a person enters into covenant with 
his slave to emancipate him on condition of 
his giving him wine, ora hog. It is alto to 
be observed that in the cases of gift, alms, 

_Marriage, Khoola, and composition for wilful 
“murder, the exception of the fotus does not 
invalidate the deed; on the contrary, the 
deed takes place in full; but the condition is 
invalid. In ¢he same manner, an exception 
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of the foetus does not invalidate a legacy, 
for in this case the exception is a valid con- 
dition. ° 

Or of a condition which implicates the sub- 
jectof another contract.—I¥ a person purchase 
cloth, on condition that the seller sew it into 
the form of a vest on his account, the sale is 
in such case invalid; since this confition, 
besides being attended with an advantage to 
the purchaser, is not a requisite of the con- 
tract of sale. Moreover, this necessarily 
supposes the implication of terms of two 
different contracts; that is, either of sale 
and loan, or of sale and hire. 

Ira person purchase one shoe from another, 
on condition that the seller prepare a fellow 
to it on his account,—or purchase a pair of 
shoes on condition of the seller making straps 
to them, for the purpose of tying them, the 
sale in either case is invalid.—(The compiler 
of the Hedaya remarks that this is according 
to analogy ; for a more favourable construc- 
tion would suggest that such sale is lawful, 
on account. of its being customary amongst 
men. 

OF by a stipulation of the payment of the 
price, at a pertod not precisely known to both 
parties.—l¥ a person should purchase an 
article, and stipulate the payment of the 
price on the day of the new year, or 
m the Mihrjan,* or on the fast of the 
Jhristians, + or the day of breaking lent 
amongst the Jews, the sale, under such 
conditions, is invalid, provided both parties 
be not informed with certainty respecting 
those periods. ‘The sale, however, is lawful, 
if these periods be ascertained within the 
knowledge of both parties. 

Or the date of the occurrence of which ts 

uncertain.—A SALE is not valid where the 
price 1s stipulated to be paid on the return 
of the pilgrims, or, on the cutting of the 
grain, or on the gathering of the grape3,or 
on the shearing of the sheep,—because in 
none of these eases is the period absolutely 
detcrminate: contrary to the act of giving 
bail; forthe giving of bail, until any of these 
periods, is lawful ; because a small degree of 
uncertainty does not invalidate a bail-bond, 
. the same manner as it docs a contract of 
sale. 
But it ts valid where the time of payment 
& fixed by a subsequent agreement.— Ir, how- 
sver, a Sale be made in an absolute manner, 
ind the seller afterwards agree to receive the 
ae at any of the periods in question, it is 
lawful, because, this stipulation not being 
included in the contract of sale, it becomes a 
stipulation with regard to payment of DEBT 
(not the price), which admits of a small degree 
of uncertainty. 

A sale, invalid in consequence of stipulating 
an uncertain time of payment, recovers tts 


This is also termed Mirhkan. A festival 
»bserved by the ancient Persians on the day 
of the autumnal equinox, 

taster. 
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validity by the removal of the uncertainty.— 
Ir a sale be made, stipulating payment of the 
price at any of the periods above stated, and 
afterwards the purchaser and seller jointly, 
or the purchaser alone, remove the obstacle 
of uncertainty,* prior to the actual occurrence 
of the period stipulated, the sale then be- 
comes valid. Ziffer maintains that, the sale 
being omiginally invalid, the subsequent 
removal of the obstacle cannot render it 
valid; in the same manner a8 a marriage 
originally contracted for a fixed period would 
not become valid by rendering 1t perpetual. 
The argument of our doctors is, that the 
invalidity of the sale, in this case, is merely 
because of the apprehension of the litigation, 
to which the uncertainty may give rise ; and, 
of course, when this uncertainty 1s removed, 
the sale remains valid. Moreover, as the 
uncertainty, in this case, relates only to an 
accidental circumstance, that is, to the period 
when the price is to be paid, and not to the 
price itselt, which is one of the essentials of 
sule, the uncertainty is capakJe of being 
removed. It is otherwise where a person 
sclls one dirm for two dirms, and afterwards 
relinquishes the additional dirm; for the 
sale does not in consequence of such relin- 
quishment become valid, since the invalidity 
related to the price itself, which is an essential 
of the sale. It is also otherwise in a case of 
marriaye for a particuliar period, because 
this, in fact, is not a marriage, but a separate 
deed called Matat, and by no subsequent 
note can one deed be transmitted into another 
ced. 

The sale of a saleable with an unsaleable 
subject is invalid,—Il¥ a person expose to sale 
a freeman and a slave, and sell them both in 
one contract,—or, in the same manner, scll 
a carrion goat, + and one that has been slain 
by the prescribed form of Zibby,—such sale, 
aecerding to Hanecta, is utterly invalid with 
respect both to the freeman and the slave, as 
in the first case, and the carrion, and slain 
goat, as in the second ;—and this, whether 
the seller havg opposed a specitic price to 
each or not (the two disciples are of opinion 
that if a specific price be opposed to each, 
the sale is valid with respect to the slave, or 
the slain goat). 

But if the unsaleable subject be property, 
the sale holds good with respect to the saleable 
subject.—I¥, on the contrary, a person unite 


in sale, an absolute slave and a Modabbir, or| 


a slave that is his property, and anothcr that 
is not, the sale is in either case lawful, with 
respect to the absolute slave, or the slave 
which is his absolute property, in return for 
a proportion from the whole price stipulated. 
This is, according to our doctors (namely, 


* By paying the price, or fixing the time of| hands, where he has taken 
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Haneefa and the two disciples).—Ziffer is of 
opinion that the sale is not lawful in either 
case, with respect to either subject. The two 
disciples argue, that where a specifio price 
is opposed to each particular subject, the 
invalidity of the sale extends only to that 
subject which contains a cause of invalidity 
(namely, the freeman or the carrion) but 
does not reach to the other subjects (namely, 
the slave or the slain goat) ;—in the same 
manner as where a person marries a strange 
woman and his own sister by one contract, 
in which case the marriage is valid with 
respect to the stranger, although it be invalid 
with respect to his sister,—for that invalidity 
does not extend to the stranger;—and 80 
also in the case in question. It is otherwise 
where the price of each particular subject 
has not been specified; for in that case the 
invalidity extends to the whole. Haneefa 
argues that there is a material difference 
between the two cases ;—namcly, the case of 
joining in sale a freeman with a slave, and 
that of joining a Modabbir with a slave; 
becaus a freeman, as not being property, is 
utterly incapable of being included in a 
contract of sale; and as the comprehension 
of him in the sale necessarily establishes the 
condition of the acceptance of the sale with 
respect to him, it follows that the sale is 
invalid, because of the invalidity of the 
condition : contrary to marriage, as that is 
not rendered invalid by an invalid condition. 
The sale, on the other hand, of a slave the 
property of another, or of a Mokatib, Modab- 
bir, or Am- Walid, is merely suspended, for 
these may be included in a contract of sale, 
as they ure property,—whence it is that the 
sale of them may be ecarricd into execution, 
in the case of the stranger’s slave, by the 
consent of the proprietor,—in the case of a 
Mokatib by his own consent,—-and in the 
case of a Modabbir or Am-Walid (in the 
opinion of the two Elders) by a decree of the 
Kaze@ to this cfltect ;—but as it is to be sup- 
posed that the proprietor of the slave, on 
account of his right to the subject of the sale, 
and the Mokatib, Modabbir, or Am- Walid, 
because of the claims established in their 
persons, will repel the sale, the sale therefore 
is executed only with relation to the absolute 
slave; inthe same manner as where @ person 
purchases two slaves, of whom one dies 
previous to the purchaser taking possession 


of them; in which case the sale holds good 
with respect to the other. 


Section. 
Of the Laws of Invalid Sales. 


In an invalid sale, the purchaser is respon- 
sib, not for the price, but for the value, o 
the article, in case of ths perishing in his 
ossession of tt 


payment to some specific period, guch as|by consent of the seller—WuHENEVER th® 


forty days for instance. 
«Meaning any dead goat, not slain accord- 


ing to LAW. 


purchaser, in an invalid sale, takes posses- 

sionpf the goods, with the consent of the seller, 

then, provided both the good» and the price 
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be property,” the purchaser becomes pro- 
prietor of the article sold, and remains 
responsible, not for the price, but for the 
value of the goods, in case they be destroyed 
in his possession. Shafei maintains that the 
Purlaeer does not become proprietor, al- 
hough he take possession of the article, 
because an invalid sale is forbidden, and 
therefore cannot substantiate a right of 

roperty : besides, anything which is for- 
bid en is not sanctioned by the LAW, since 
prohibition is repugnant to ordinance ; an 
invalid sale, therefore, is in no respect 
sanctioned by the Law (whence it is that 
the purchaser of goods does not become pro- 
prietor before scisin) ; and the case is con- 
sequently the same as if a person should 
sell something in exchange for carrion, or 
should scll wine in exchange for money. 
Our doctors, on the other hand, argue that, 
in this case, the essential of sale (namely, 
an exchange of property for property) exists. 
The subject of the sale, moreover, 1s property, 
and is therefore a fit subject. The buyer 
and seller also are both compctent to the 
act:—and where all these circumstances 
exist, the sale is duly contracted. Besides, 
the prohibition is no way repugnant to the 
legality of the sale itself, because the pro- 
hibition -elates only to an accessary circum- 
stance, uamcly an invalid condition; the 
right of property, therefore, atter seisin, 
accrues to the purchaser in virtue of the sale 
itself, which is legal, and not in virtue of 
any matter which is prohibited, or contrary 
tothe Law. ‘I'he purchaser, moreover, does 
not become proprictor of the goods before 
seisin, for two reasons :—I"iRrsT, because, al- 
though an invalid sale be a cause of right of 

roperty, yet it is a weak causc, and there- 
ore stands in need of the aid of seisin to 
give it effect; SeconpLy, because, if the 
purchaser become proprictor previous to 
the seisin, it would necessarily follow that a 
sanction is given by LAW to the invalidity, 
whereas it is incumbent to remove the in- 
validity. With respect to the cases of a sale 
of any thing in exchange for carrion, or of 
wine in exchange for money, the essentials of 
sale do not exist in either of these, as has been 
already demonstrated. It is established as 
a condition, in this instance, that the seisin be 
made with the consent of the SELLER; it is 
sufficient, however (according to a favour- 
able construction of the LAW), if this consent 
be by implication ; as if the purchaser should 
make the seisin in the place of sale, and in 

resence of the seller. The reason for a 
avourable construction of the law, in this 
particular, is, that as the seller, by the con- 
tract of sale, virtually impowers the purchaser 
to make seisin, and as the purchaser does so 
In his presence, without his making “ny 
objection thereto, it is therefore construed to 
gave been made with his consent: in the 





- That is, be of such a nature as toccon- 
atitute property. 
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same manner as the seisin of a gift, in the 
place where the deed of giftis executed, is 


valid according to a favourable construction . 


of the law. It is also a condition, that both 
the goods and the return be property, in order 
that an exchange of property for property 
(which is one of the pillars of sale) be estab- 
lished; for if this were not the case» the 
sale would be null, in the same mafiner as a 
sale in return for carrion, blood, the person 
of a freeman, air, or the like; and hence if, 
in these cases, the purchaser should take 
possession of the goods with the consent of 
the seller, still he is not responsible for 
them. 
_ And the value must be paid in money, or 
m a similar, according to he nature of the 
article,—With respect to what was stated, 
that the seller ‘‘ remains responsible, not for 
the price, but for the value of the goods,” 
it relates only to such goods as are of a nature 
to be compensated for by money; for with 
respect to such as are compensable by simi- 
lars, the purchaser is responsible for a simi- 
lar; because that which 1s a similar both in 
appearance and in effect is a more equitable 
compensation than that which is similar in 
effect only. 

Either party may annul the contract be- 


fore seisin.—IN an invalid sale, either of 


the parties, previous to the seisin, has the 
power of annulling the contract, in order 
that the invalidity of it may be removed. 
The law is also the same after seisin, pro- 
vided the invalidity exist in the body of the 
contract. If, however, the invalidity be 
occasioned by the addition of an invalid 
condition, the person stipulating the con- 
dition is allowed to annul it, but not the 
other barly 
A purchaser under an invalid sale may 

ralidty sell the article, in which case his 
right of annulling the sale erpires.—IR*thte 
purchaser, in an invalid sale, take posses- 
sion of the article, and then sell it, in that 
case the second sale is valid,—as the first pur- 
chaser, having become proprigtor in virtue of 
seisin, 18 fully competent to sell the article; 
and, upon his so doing, the right of return- 
ing the article to the first sales expires :— 
Frrst, Because the right of the individual 
(namely, the second purchaser) is connected 
with the second sale; and the annulment of 
the first sale, in consequence of its invalidity, 
is on account of the mght of Gon;* but the 
right of the individual has preference to the 
right of Gop, as the individual is neces- 
sitous, whereas Gop is not s0: SECONDLY, 
Because the first sale is legal in its essence, 
but invalid in its quality,—whereas the 
second sale is legal in point of both; and it 
follows that the latter cannot be obstructed in 
its operation by the former; and, Tarrpry 

because the second sale is made with the 
virtual assent of the first seller, as the power 
to thateeftect was by him bestowed on the 





¢ Sn other words,—the right of the Law. 
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first purchaser. It is otherwise where thi 
urchaser of a house, in which there is a 
,Yight of Shaffa, sells it to another ; for there 
the person entitled to the right of Shaffa has 
nevertheless a just title to 1t; because it is 
the right of the individual, in the same 
manner as that of the second purchaser ; is 
equad to it in point of legality ; and has not 
been forfeited by any power given by him to 
the purchaser to make the sale. 

The purchaser of a lawful article in return 
for one which is unlawful, may after posses- 
ston dispose of it as he sees fit; remaining 
responsible only for the value.—lIF a person 
purchase and take possession of a slave, in 

.exchange for wine, or a hog, and afterwards 
either emancipate him, sell him, or bestow 
him in gift, all of these acts are valid, 
because of the purchaser, in virtue of the 
seisin, having become proprietor; and he 
is responsible to the seller for the value of 
the slave. In the case of emancipation, as 
the property immediately ceases, the slave 
becomes (as it were) destroyede and hence 

roceeds the responsibility of the purchaser 
or the value. In the case of sale or gift, 
the responsibility arises from the right. of 
returning him to the seller being annulled 
in consequence of these deeds, as has been 
already explained. It is to be observed that 
pawnage, or the making a slave a Mokatib, 
is equivalent to sale, and therefore annuls 
the right of return to the seller. The re- 
demption of the pledge, however, or the 
inability of the Mokatib to perform his 
covenant, restores the right, because the 
bar to its operation is removed. 

The seller cannot resume the article until 
he return the purchase-money ; and vf the 
seller die, the purchaser 7s entitled to set up 
the article to sale, toindemnify himself for 
the price he has paid.—In an invalid sale, 
therseller is not lloyd to resume the goods 
from the purchaser, until he shall have tirst 
restored the purchase-money; because the 
voods, being opposed to the purchase-money, 
are retained ig the nature of a pledge until 
the restitution of it. If the seller should 
die, then the purchaser has a prior claim to 
the subject of sale; that is, he is permitted 
to take payment of the price from the sale 
of the goods, giving the remainder (if there 
be any) to the other claimants; because, 
as he has a right in the goods superior to 
any other person, during the lifetime of the 
seller, he consequently has a right preferably 
to the seller’s heirs or creditors after his 
decease; in the same manner as the holder 
of a pawn. It is to be observed, that if the 
price was paid in dirms, the purchaser has a 
right to exact from the seller the identical 
dirms he paid him; since the purchase- 
money, in the case of an invalid sale, re- 
mains in the hands of the seller in the 
nature of an usurpation. If, however, the 
identical dirms be not in his possesswn, then 
the purchaser is entitled to an equivalent. 

Case of an tmmoveable property, in which 
a change is wrought by a purchaser undtr an 


SALE. * 


277 


tnvalid contract.—IF a person pur 
househy: ancinvalid-eale and aitceeas 
convert it into a mosque, he is in that vase 
responsible, according to Hanceta, for the 
value of the house. This is also related by 
Aboo Yoosaf, in the-Jama Sagheer, as tho 
opinion of Haneefa; but he afterwards 
entertained doubts respecting it. The two 
disciples maintain that the house must be 
restored to its original state, and then re- 
turned to the seller. The same difference 
of opinion obtains, if the purchaser should 
lant trees in the court-yard of the house. 
The argument of the two disciples is that 
the right of the neighbour * is of weaker 
consideration than the right of the seller 
(whence it is that the right of a neighbour 
requires to be supported by a decree of the 
Kazve, and also, that it becomes null, by 
any delay in the demand of it,—neither of 
which is the case with respect to a seller's 
right) ; and as the-right of the neighbour, 
which is the weaker right, would not be 
annulled by the conversion of the house into 
a mosgue, it tollows that the right of the 
seller, which is the stronger, is not thereb 
annulled a fortiori. The argument of Hancefa 
is, that the act of building or planting pro- 
ceeds on an idea of pareetual possession ; 
that the purchaser in so doing acts in virtue 
of a power to, that effect which he holds 
from the seller; and that therefore the seller 
has no right to the restitution, in the same 
manner as in the case of its being resold 
by the purchaser. It is otherwise with the 
right of a neighbour, as he does not give 
power to the purchaser to build or plant 
on the place over which his right extends; 
whence it is that if the purchaser had either 
bestowed it in a gift, or sold it, his right of 
neighbourhood would nevertheless still have 
remained in force. Aboo Yoosaf, who re- 
ported what is here advanced as the opinion 
of Haneefa on this subject, afterwards dis- 
trusted his memory, as ee been already ob- 
served. Mohammed, however, in treating 
of Shaffa,t expressly infers the difference of 
opinion here recited ;—for, he says, ‘‘ where 
a purchaser, under an invalid sale, builds 
upon the ground he has purchased, the 
neighbour has no right uf Shatta therein, 
according to the two disciples, any more 
than previous to the purchase.’’ Now as 
Haneefa, on the other hand, has maintained 
hat in such case the neighbour is entitled 
‘0 take the place, upon paying the value, 
n virtue of his right of Shaffa, it clearly 
ollows that in his opinion the right of the 
eller is annulled; because it is on this cir- 
sumstance that he founds his opinion of the 
existence of the right of Shaffa, since, so 
long as the night of the seller remains in 
for®e, that of the neighbour cannot take 
place ;—whereas, according to the two dis- 


* Arab. Shaffee; meaning the person ce 
titled to the right of pre-emption in virtue 
of Shaffa. 
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by the building of the purchaser, and there- 
fore the claim of Shaffa does not take place. 
The profit a lade by the purchaser, upon 
a definite article, l 

contract, must be bestowed in charity.—IF a 
rson purchase a female slave (for instance) 
an invalid contract, and take possession 
of her, and the scller take possession of the 
purchase-money, and the purchaser then dis- 
pose of her, by sale, to another person at a 
rofit, it is in that case incumbent on him 
the purchaser] to bestow in charity the profit 
so acquired: —but if the first seller 8 ould 
have acquired a profit upon, or by means of, 
the purchase-money, he is not required to 
bestow such profit in charity. The reason of 
this distinction is that as the female slave 
(for instance) is a definite article, the second 
contract of sale relates identically to her, 
and the profit acquired by the sale of her 1s 
accordingly base.—Dirms and deenars, on 
the other hand, are not definite in valid con- 
tracts; and as the second contract is of a 
valid nature, it cansequently docs notrclate 
to them identically, and accordingly the 
rofit acquired by them is not base. This 
distinction, however, obtains only where the 
baseness 1s founded on the invalidity of the 
right; ‘or where it is founded on the abso- 

lute non-existence of right of property,— 
And so also, profit acquired upon any 
article in which no right of property exists.— 
(As where, for instance, a usurper acquires 
a profit upon the property he has usurped,)— 
there is no difference whatever ;—that is, 
from whichever subject the profit is obtained, 
it is unlawful, and must be bestowed in 
charity ;* because, where a person sells an 
article, the identical property of another 
(such as any article of household goods), the 
contract of sale relates to that actual article, 
and the profit acquired by it is accordingly 
unlawful;—where, on the other hand, a per- 
son purchases a thing with money belofging 
to another, although the contract do not relate 
to that actual money (since, if other moncy 
were given instead of it, the contract never- 
theless holds good), still, however, there is a 
semblance of the contract relating to that 
particular money; for if he were to give that 
actual money to the seller, the article pur- 
chased in return would remain appropriated 
to him) ; or if, on the contrary, he were only 
to point to that money, and then give other 
money instead of it, the amount of the price 
of the article is, virtually, in that money ;— 
for this reason, therefore, there is a semblance 
of the contract relating to that money, and 
consequently that the profit is acquired by 
means of the property of another person. 
Now, as the baseness occasioned by an, in- 


* For an explanation of the principle on 
‘which this proceeds, see Partnership, where 
it is declared that “profit cannot be law- 
fully acquired upon a property concexning 
which there igno responsibility.” 
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validity of right is of less moment than that 
occasioned by the absolute non-existence of 
right, it follows that the baseness occasioned. 
by the invalidity in the right of property 
occasions a semblance of baseness in any- 
thing in which the absolute non-existence of 
right occasions actual baseness (and that is 
anything of a definite nature, such as aslave 
girl, for instance, as in the case in fuestion); 
~-and, on the other hand, that it occasions 
an apprehension of a semblance of baseness 
in anything in which the absolute non-exist- 
ence of right occasions only a semblance of 
baseness ;—and regard is had to a semblance 
of baseness, but not to an apprehension of a 
semblance.—Itis to be observed thatif a per- : 
son claim a debt from another of a thousand 
dirms, and obtain payment of the same, and 
both parties afterwards agree that the debt 
was not due,—in that case the profit which 
the claimant may in the meantime have ac- 
quired by possession of the money is lawful to 
him; because the bascness, in this instance, 
is occasione& by invalidity of right; for this 
reason, that the debt had been owing in con- 
sequence of the demand of the claimant, and 
the defendant’s acknowledgment of it; and 
it afterwards appears that this debt is not 
the right of the claimant, but of the other 
(namely, the defendant): still, however, the 
thousand dirms which the claimant took in 
satisfaction for his demand have become his 
property, as the satistaction for a claim be- 
comes the property of the claimant, although 
it be under an invalid right;—and as the 
baseness, in this instance, is occasioned by 
the mere invalidity of right of property, and 
not by the absolute non-existence of that 
right, it consequently cannot operate, nor 
have ary effect with respect to a thing of an 
indefinite nature, such as money, for instance. 


Section. f° 
Of Sales and Purchases which are Abomi- 
nable, 


It is abominable to enhance the price of 
merchandise by a fictitious taader of a high 
price,—THE prophet has prohibited the prac- 
tice of Najish,—that is, the enhancement of 
the price of goods, by making a tender for 
them, without any intention to purchase 
them, but merely to incite others to the offer 
of a higher price. The prophet has also pro- 
hibited the purchase of a thing which has 
already been bargained for by another; but 
this prohibition supposes that both parties 
had before come to a mutual agreement; for 
otherwise there is no impropriety in such 
subsequent purchase. 

Or, to anticipate or forestall the market.— 
THE PROPHET has also prohibited an antici- 
pation of the market,—as where people meet 
the caravan, at a distance from the city, with 
a view of purchasing the grain brought by 
the merchants, in order to sell it to the people 
of the &ty at an enhanced price. This pro- 
hibition, however, proceeds on a supposition 
that, the forestallers deceive the merchants 
with respect to the price of grain in the city; 
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for otherwise there is no impropriety in this 
practice. a 

Or to enhance the price of grain, in towns, 
by a citizen selling for the farmer.—THF 
PROPHET has also prohibited a citizen from 
selling for a countryman ; as where, for in- 
stance, a countryman brings grain or other 
goodsginto a city, and one of the citizens 
takes care of it, and acts as his agent, in 
order that he may sell it at a high price to 
the people of the city. Some have given a 
different explanation of this prohibition, by 
supposing it to allude to a citizen’s sclling 
anything at a high price to a countryman: 
but in the Fattahal Kadeer of Moojtibba the 
former is mentioned as the most authentic 
explanation. It is to be observed, however, 
that this prohibition supposes that a scarcity 
of grain prevails in the city, as otherwise 
such conduct is not Improper. 

Or to buy or sell on a Dp iiget is abo- 
minable to buy or sell on a Friday,” after 
the cricr proclaims the hour of prayer, be- 
cause Gop has said, in the Koran, ‘*‘ WEN 
YE ARE CALLED TO PRAYER, ON THE DAY OF 
THE ASSEMBLY, HASTEN TO THE COMMEMO- 
RATION oF GoD, AND LEAVE MERCHANDIS- 
Ing.” Moreover, if at such time purchase 
and sale were allowed, an absolute duty 
(namely, attendance at prayers) would 
necessarily be omitted. It1s to be observed, 
however, that although such purchases and 
sales be abominable, still they are not in- 
valid; for the invalidity, in such instances, 
exists with respect mercly to points that are 
extraneous and additional, and not with re- 
spect to the essentials ot the contract, nor 
with respect to the establishment of any con- 
dition essential to its obligation. 

Merchandise may be set up for sale to the 
highest bidder.—A sas to the highest bidder 
Is not abominable. ‘Lhus, if a merchant, for 
lgstance, having shown his wares to a pur- 
chaser, should receive from him a tender for 
them, but, before he had expressed his ac- 
quiescence, should receive a higher tender 
from another, in that casc it is not abomin- 
able in him to sell them to the latter; be- 
cause the prophet sold a cup and a shcet to a 
higher bidder ; and also, because sales of this 
kind are for the intcrest of the poor. 

It is abominable to separate two infant 
slaves (or an infant and an adult), related 
within the prohibited degrees, by a sale of 
one of them.—Iv is abominable for a person 
possessing two infant slaves, rclated to cach 
other within the prohibited degrees, to sepa- 
rate them from each other; and the rule is 
the same where one of them 1s an infant and 
the other an adult. ‘This decision is foundcd 
on a declaration of the prophet, ‘‘ Whosoever 
causes a separation between a mother and 
her children, shall himself, on the day of 
judgment, be separated from his friends by 
Gop.’ It is, moreover, related that the 
prophet gave two infant brothers $0 Alee, 
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and afterwards inquired of Alee concern} 
them, and being answered by him, that he 
had sold one of them,” the prophet then said 
‘take heed! take heed!” and repeatedly 
enjoined him to take him back. Besides, 
one infant naturally conceives an attachment 
to another, and an adult person participates 
in the sorrow of an infant, nd. hence the 
separation of them in either case argues a 
want of tenderness to a child, which has been 
reprobated in the traditions, where it is de- 
clared, ‘‘ Whosoever does not show tender- 
ness to a CHILD, and respect to an ELDER, is 
not of my people.’’ A separation, therefore, 
either between two infants, or between an 
adult and an infant, is prohibited. It is to 
be observed that the cause of the prohibition, 
in this instance, is aflinity within such a 
degree only as prohibits marriage between 
the slaves in question, and not general affi- 
nity, for which reason any distant relation, 
such as a step-mother, or one prohibited by 
fostcrage, or by aflinity with the fosterer, are 
not included; nor the son of the uncle; nor 
any one that is not,within the prohibited de- 
grees. Neither are a husband and a wite 
included in this prohibition, notwithstanding 
they be both intants, and they may conse- 
quently be separated, because the tradition 
which contaims the prohibition, as being con- 
trary to analogy, must thercfore be observed 
in its literal serrse ; that. is, it must be applied 
to such only as are within the prohibited de- 
grees. Moreover, in the aforesaid tradition, 
both relations are required to be the property 
of one master: if, therefore, one infant bro- 
ther belong to Zeyd, and another infant 
brother to Omar, each is at liberty to sell his 
dee ake property. 

‘nless in the pursuance of an indispensable 
duty, or in cases of unavoidable necessity. — 
Ir is allowed, likewise, to separate two in- 
tant slaves related to cach other, if with a 
view to fulfil an incumbent duty, as where 
one osthe two commits a crime, and is given 
up, as a compensation for such crime, to the 
avenger of the offence. In the same manner, 
also, one of the two may be sold, for the pay- 
ment of a debt incurred by him in the course 
of purchase and sale, in consequence of his 
being a privileged slave,—or, by the destruc- 
tion of the property of arfother,—in either of 
which cases that lave may be sold alone, in 
discharge of the debt, although this induce a 
separation. So also, it is lawful to return 
one of the two to the seller of them, in case 
he should prove defective. The adjudication, 
in all these cases, proceeds on this principle, 
that the object of the prophet in this prohi- 
bition was to prevent an injury to the infants 
without detriment to the proprietor ; an ob- 
ject which, if the prohibition were extended 
to these cases, must necessarily be deteated, 

But such sale is nevertheless valid.—It is 
to be observed, however, that if a person 
separate one infant from another, or an in® 
fant from an adult, by selling one of them, 
such sale is valid: yet still the act of sepa- 
ration is abominable. It is geeorded, from 
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Aboo Yoosaf, that a sale of this nature is 
invalid only where the relation of paternity 
such as mother and son, for instance) exists 
een the parties; but that in all other 
cases itis valid. Another report, from Aboo 
Yoosaf, mentions that sales of this nature 
are invalid in all cases where the separation 
is abominable, because of the tradition al- 
ready mentioned with respect to Alce; for 
the prophet positively enjoined him to take 
back the slave he had sold, whence it may be 
inferred that he considered the sale as in- 
valid, since a return of the commodity is not 
admitted but in an invalidsale. The reason- 
ing of [laucefa and Mohammed is that, in the 
case in question, the sale is transacted by a 
competent person, and with respect to a fit 
subject: it is therefore valid; and the abo- 
mination does not apply to anything except 
what is merely a concomitant, or immediate 
effect of the sale, namely, the distress occa- 
sioned to the two infants, which is a degree 
of abomination exactly equivalent to that of 
a person purchasing a thing over the head of 
another, from whence no invalidity arises. 
Moreover, the order of the prophet to Alce to 
take back the slave must be construed cither 
into a dissulution of the sale, or a repurchase 
of the slave from the persun to whom he had 
sold him. 

Adult slaves may be separated without 
offence.—Ilt is not abominable to separate 
two slaves that are adults, notwithstanding 
they berclated within the prohibited degrees ; 
for this case falls not under the ordinance 
before mentioned ; and there is an authentic 
tradition of the prophet having occasioned a 
separation betweon Maria and Sireen, two 
female slaves that were sisters. 


CHAPTER VI. 
OF AKALA, OR THE DISSOLUTION OF SALES. 


Definition of Akala, — AKAs literally 
signifies to cancel, --In the language of the 
LAW it means the cancelling or dissolution of 
a sale. 

A sale may be dissolved in consideration of 
an equivalent to the price.—Tnk dissolution 
of a sale is lawful, provided it be for an equi- 
valent to the original price, because the pro- 
phet has said “whosoever makes an AKALA 
with one who has repented of his bargain, shall 
receive an AKALA of his sins from Gop, on 
the day of judgment ;’—and also, because, 
as the contract of sale comprehends the 
rights of both parties, namely, the buyer 
and the seller, they have therefore the power 
of dissolving such contract, to answer their 
own purposes. 

But not for anything greater or less,—Tr, 
however, cither a greater or less sum than 
the original price be stipulated as the condi- 
tion of the dissolution, such condition is null, 
and the dissolution hulds good ; and the seller 
must return to the purchaser a sum equal to 
the original price.—It is a rule with Hangefa, 

, that a dissolution is a breuking off of the 


SALE. 


[Vor. II. 


contract with respect to both the parties, 
but a sale de novo with respect to others. 
If, therefore, the breaking off be impractic- 
able, the dissolution, is null.—According to 
Aboo Yoosaf, on the other hand, it is a sale 
de novo: but if a new sale should from any 
cause be impracticable, then it must be con- 
sidered as a breaking off: and in case gf that 
also being impracticable, the dissokation then 
becomes null.—The opinion of Mohammed is 
that it is a breaking off; and in failure of 
this, from impracticability, a sale de novo; 
and in case of that also being impracticable, 
it is null.—The argument of Mohammed is 
that Akala, in its literal sense, signities dis- 
solution ; and, inits constructive sense, sale 
(whence it is a sale de novo with relation to 
all others than the parties): it is therefore 
regarded as a dissolution or breaking off, 
agreeably to the literal meaning of the term ; 
or, if the breaking off be impracticable, it is 
regarded as asale, agreeably to the construc- 
tive meaniig.—The argument of Aboo Yoosaf 
is that Akai means an exchange of property 
for property with the mutual consent of the 
parties, which corresponds with the defini- 
tion of sale, and is also subject to the same 
rules ; whence it is that, in case of the loss of 
the wares in the possession of the purchaser 
after the conclusion of the Akala, or dissolu- 
tion, it [the Akala] is null; and also, that 
the seller is allowed to return the wares to 
the purchaser in case of their having been 
blemished or become defective whilst in the 
hands of the purchaser; and that the right 
of Shaffa is also established by it.—Haneefa, 
on the other hand, argues that Akala means 
a dissolution, or breaking off, and cannot, by 
any construction of it, be supposed to mean 
sale, although the breaking off should be im- 
practicable ; because sale and dissolution are 
terms of opposite import, which no one word 
can be supposed to bear:—if, therefores the 
breaking off be impracticable, the Akala is 
null, With regard to its being a sale de 
novo, In relation to others, this is a mere 
matter of necessity, as to them it exhibits 
similar effects with sale ; that is to say, the 
seller, in virtue of the Akala, becomes again 
proprietor of the wares ; and it is accordingly 
a sale with respect to all others than the 
seller and purchaser, for this reason, and not 
because of the meaning of the word, which 
in reality is the opposite of sale-—Such are 
the opinions and arguments of our three 
doctors with regard to Akala.—Hence it 
appears that if a stipulation be made, that 
the seller shall return to the purchaser a sum 
greater than the original price, the dissolu- 
tion, agreeably to the tenets of Haneefa, 
would hold good to the amount of the origi- 
nal price ; because (according to his tenets) 
Akala is a dissolution ; aid a dissolution 
cannot possibly relate to the excess, as there 
is no sale which might be opposed to such 
excess ;gind it is impossible to dissolve what 
dues not exist :—the condition, thercfore, is 
invalid, but not the dissolution, as that is 
not tendered null by involving an invalid 
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condition.—It is otherwise with respect to 
sale (that is, the sale of one pirm for two 
. DrRMS, for instance),—for if a person should 
s4ll one dirm for two dirms, such sale would 
be invalid ; nor could it be construed as ex- 
isting with respect to one dirm, and as null 
with respect to the additional one, so as to 
___-.. * sale lawful; because the estab- 
lishment ofan excess in sale is possible, as 
that is an establishment of a matter as yet 
unestablished, and it is no way difficult to 
establish an unestablished point; butif the 
exeess dirm were established, it would in- 
duce usury :—a sale of this nature, there- 
fore, is invalid.—The conclusion therefore is, 
hat the dissolution in question is valid, but 
the condition is otherwise. The law is also 
the same where a stipulation of a smaller 
amount than the original price is made ; that 
13 to say, the dissolution holds good, but the 
eondition is void; because, the sale being 
established with regard to the original price, 
and the deficiency not then existing, it fol- 
lows that the dissolution can apply only to 
what does exist,—namely, the original price, 
-—gince it is impossible to dissolve what does 
not exist.—If, however, this deficiency be 
stipulated on account of a defect which had 
tiken place in the wares, it is lawful.—In 
the opinion of the two disciples, the stipula- 
tion of a sum exceeding the original price, in 
a dissolution, amounts to a sale :—according 
to Aboo Yoosaf, because (as has been already 
explained) he considers Akala as a sale ;— 
aud also according to Mohammed, because, 
although he be of opinion that a dissolution 
is a breaking off, yet he has said that, in case 
of the impracticability of a breaking off, it 
must be considered as a sale; and as the 
dissolution in question is of that nature, he 
is therctore of opinion it is a sale.x—With 
respect to a dissolution in which is stipulated 
ansamount less than the original price, Abvo 
Yoosaf (proceeding on his gencral opinion 
concerning dissolutions), considers it as a 
sule: but in the opinion of Mohammed it is a 
dissolution with respect to the whole of the 
original price ; Secause he considers the deti- 
ciency to bea silence maintained with respect 
to a part of the price; and as the dissolution 
would have been valid if a silence had been 
maintained with respect to the whole, so it is 
in a superior degree valid when the silence 
is maintained only with respect to a part. 
A dissolution, stipulating a smaller sum 
than the original price, in a case where the 
wares have been blemished in the tands of 
the purchaser, is considered by Mahommed 
as a dissolution ; the deticiency being opposed 
to the blemish. 
Dissolution, in consideration of an equiva- 
lent of a different hind, is a breaking off.— 
Iv a dissolution be agreed upon, stipulating, 
in lieu of the original price, an equivalent of 
a ditferent kind, it is a breaking off,* accord- 





* And consequently valid, as it completely 
annuls the contract. e 
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ing to Haneefa, for the original price; and 
the stipulation of a different kind is nuga- 
tory. The two disciples consider this dissolu- 
tion as a sale, founding their opinion on their 
ideas of the nature of dissolutions, as already 
explained. 
he sale of a female slave cannot be an- 
nulled after she has borne a child. —Ir a 
dissolution of sale take place with respect 
to a female slave who had borne a child 
whilst in the possession of the purchaser, it 
is null, according to Hanoefa, because (agree- 
ably to his tenets) a dissolution is a breaking 
off, and the birth of the child is preventive of 
a dissolution, as this is a supervenient addi- 
tion of a separate thing; and such addition, 
after seisin, prevents a dissolution of the 
bargain.— [his dissolution, however, is con- 
sidered as a sale by the two disciples. 

A sale may be dissolved previous to de- 
livery and seisin of the article, —T i118 disso- 
lution of a sale previous to taking possession 
of the article a whether of a moveable or 
immoveable description, is a breaking off, 
accordipg to Haneefa. According to Aboo 
Yoosaf, it is a breaking off with regard to 
moveable property only, because a sale of 
moveable property, previous to taking posses- 
sion of it, is not lawful, and henve a dissolu- 
tion with respect to moveable property, pre- 
vious to the seisin of it, cannot be con- 
sidered as a sale, and is consequently a 
breaking off. A dissolution with respect to 
immoveable property, on the contrary, pre- 
vious to the taking possession of it, is a sale 
(according to Aboo Yoosaf), as he holds that 
the sale of immoveable property, previous to 
the seisin of it, is een 

Tuk loss or destruction of the wares is a 
bar to the legality of a dissolution, but not 
the destruction of the price; because a dis- 
solution is the breaking off of sale, and the 
breaking off of a sale rests upon the existence 
of the sale; and this again relates to the 
wares, ot to the price. 

Barter may be dissolved, after a destruc- 
tion of one of the subjects.—In cases of 
Mookayeza, or a sale of goods for gouds,* a 
dissolution agreed upon after the destruction 
of one of the two subjects is valid ; because 
cach of them falls under the description of 
the subject of the sale; and applying this 
term, therefore, to the one that remains, it 
follows that the dissolution is lawful, because 
of the existence of the subject of the sale. 


CHAPTER VII. 

OF MOORABIHAT, AND TAWLEEAT, THAT IB, 
SALES OF PROFIT AND OF FRIENDSHIP,* 
Definition of Moorabihat and Tawleeat, 

—MeoraABLHAT, or a sale of profit, means 
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* That is, barter:—the term by which 
Mookayeza will be hereafter always ex-® 
pressed. 

+t Moorabihat and Tawleeat are technical 
terms, which (like many othergin this work) 
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case he is not entitled to sell it again with an 
addition of profit. The two disciples main- 
tain that he is in both cases entitled to sell 
it for a profit on the last price, namely, ten 
dirms; and their reasons are, that the repur- 
chase isa new contract, and has no connexion 
with the effects of the former sale; and that 
therefore a profit may be imposed, founded 
ou the gecond contract; in the same manner 
as if the second purchaser should sell it to a 
third purchaser, and the first purchaser re- 
purchase it from the third one, in which case 
it would be lawful for the first purchaser to 
sull it at a protit on the last price, and so also 
in the case in question. The argument of 
Hanecfa is, that in the case in question, there 
is an apprehension of the first profit being 
obtained by means of the second contract, 
since until the person repurchased the cloth 
there was a possibility that he might return 
it upon the seller’s hands in consequence of 
a defect, and that his [the seller's] profit 
might thereby have been lost, although upon 
his repurchasing it from the purchaser, this 
possibility vanishes, and the profit, remains 
confirmed and established. The apprchen- 
sion, however, had existed; and in Moora- 
bihat sales apprehension is regarded as equi- 
valent to certainty, out of caution (whence it 
is th..ta profit of this nature is not allowed 
upon anything given in composition; in other 
words, if a person be indebted to another to 
the amount of ten dirms, for instance, and 
he compound the debt with his creditor by a 
piece of cloth, itis not lawful for the creditor 
to sell this cloth at a profit of this nature 
over and above ten dirms, because in the 
composition it is to be apprehended that the 
value of the cloth was short of ten dirms, as 
composition is founded upon remission of a 
part).—In the case in question, therefore, 
the scller, because of the apprehension above 
stated, appears, In consequence of the second 
contract, to have purchased five dirms, 
together with the cloth, for ten dirns; he 
must therefore deduct five dirms from the 
whole, and deelare that ‘the cloth has fallen 
to him for five dirms;”’ and take his profit 
upon those five. It is otherwise where the 
second purchaser sells the cloth to a third 
erson, and the first seller then repurchases 
it from this person; for in this ease the 
acquisition of the first profit is contirmed | 
and established by means of the second pur- | 
chaser’s having sold it into the hands of 
another, and not by means of the first. seller 
repurchasing it from the third person so as 
to leave any room for apprehension in this 
case also. There is therefore a material 
difference between this case, and the case 
under consideration, and consequently it is 
evident that the analogy adduced by the two 
disciples is unfounded. o 
Case of Moorabithat transacted by a prev. 
leged slave with his owner.—Tr a privileged 
‘slave, involved in debt, should purchase a 
piece of cloth for ten dirms, and afterwards 
sell it to his muster for fifteen dirms, and 
the master wish to sell the said cloth in the 
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manner of Moorabihat, he must set his profit 
upon ten dirms. In the same manner, if a 
master purchase a piece of cloth for ten 
dirms, and sell it to his privileged slave for 
fifteen dirms, the slave is not entitled to 
dispose of it at a profit upon more than ten 
dirms. The reason of this is that, in both 
cases, there is a semblance of illegaligy in the 
sale : because the property of thesslave being, 
as it were, the property of his master, 1t 
appears that the master, in the first case, 
purchases his own property: and that, in 
the second case, he sells his own property to 
himself. 

Case of Moorabthat transacted between 
the manager of a stock and the proprietor.— 
Ir a person give to another ten dirms, in the 
way of Mozaribat, stipulating that the profit 
acquired therefrom shall be equally divided 
between them, and the Mozarib, or manager 
so constituted, purchase with the said money 
a piece of lect and then sell it to his con- 
stituent for tifteen dirms, and the constituent 
afterwards wish to dispose of it by a pro- 
titable sale, he is not allowed to fix the price 
at more than twelve and a half dirms. The 
reason of this is, that although the purchase 
made by the proprietor of a Moorabihat stock 
from his manager be, in fact, the purchasing 
of his own property with his own property, 
yet such purchase is held to be lawful by our 
doctors + because the proprietor of the stock 
has no power over it whilst in the hands of 
the manager; and as this power, which is a 
desirable object, resulted to him from the 
purchase, the said purchase, because of its 
being the means of procuring to him an 
object of desire, is therefore lawful; never- 
theless, as there is In this case an appearance 
of invalidity of sale (since the constituent 
did as it were purchase his own property 
with his own property, by which means a 
mutual exchange of respective property did 
not take place), the purchase is therefore 
reckoned null so far as regards the half of 
the protit; and accordingly, in the case in 
question, the profit must he imposed upon 
twelve and a half dirms. ~ 

An article may be disposed of by Moo- 

abthat, where a_ defect has intervened not 
proceeding from the seller, or where the seller 
has used the article, in the inteim, without 
myury to it.—IF a person purchase a female 
slave, and she afterwards, without any 
appearance of violence, but merely from a 
natural cause, become blind of an eye,—or 
if, being a woman,” he cohabit with her, 
without harm accruing,—it is in either case 
lawful for him to dispose of her by Moo- 
rabihat, without giving any explanation of 
either of these circumstances; for neither in 
consequence of the blindness or the cohabi- 


ie 


* Arab. Sayeeba: in opposition to a virgin. 
The reason for restricting the case to muli- 
cbrity. in this instance, 1s that cohabitation 
with a woman is not considered as a depre- 
ciation of her value:—contrary to the case 
of Ueflowering 2 virgin. 
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tation does any thing remain to him in oppo- 
sition to which a deduction might be made 
from the rice; because no part of the price 
is opposed to the quality of the article 
(whence it is that if the quality be destroyed 
previous to seisin by the purchaser, no de- 
duction from the price would on that account 
Be allowed); and in the same manner, no 
part of the Price is opposed to the use of a 
woman’s person. It is reported, from Aboo 
Yoosaf, that in the first case the slave must 
not be disposed of in the manner of Moora- 
bihat, without an explanation being given 
of the blindness, any more than where blind- 
ness occasioned by violence: and this opinion 
haa been adopted by Shafei. 

But if the defect be occasioned by, or com- 
pensated to, the seller, a aN Ba de- 
duction must be made from the price.,—It is 
to be observed, that if the purchaser himself 
had occasioned the blindness, or if it had 
been occasioned by another from whom the 
purchaser either had or had not reccived an 
amercement, he is not in eithereof these 
eases entitled to dispose of the slave by 
Moorabihat, without giving an explanation 
of the blindness ; because here the purchaser 
wr another) did with design or intention 

estroy the eye; and it is consequently 
requisite that a proportionable deduction be 
made for a defect so occasioned. The same 
rule also obtains where a purchascr has 
cohabitation with a female slave who is a 
virgin; because virginity, being merely a 
tender membrane, is a constituent part of the 
slave, and this the purchaser has destroyed. 

If the article be damaged by an accident 
not proceeding from the seller, still it 7s 
a proper subject of Moorabihat.—|Fr_ cloth 
which a person had purchased be burnt by 
fire, or damaged by vermin, in that case it 
is lawful for the purchaser to dispose of it 
by Morabihat without explaining cither of 
these circumstances? but if the cloth be torn 
in the folding and opening of it, it is not 
lawful for the parchaser thus to dispose of 
it without noticlgg the same to the party, 
because the damage, in this case, is occa- 
sioned by his own deed. 

A misstatement of a prompt payment 
instead of a suspended payment, leaves it in 
power of the purchaser to undo the bargain 
in a sale either of profit.—I¥ a person, 
having purchased a slave (for instance) for 
one thousand dirms, payable at a future 
period, should afterwards sell him for one 
thousand dirms, payable immediately, with 
a profit of one hundred dirms, without 
noticing to the other the respite of payment 
he himself has obtained,—in that case the 
other, if he should afterwards discover this 
circumstance, is at liberty either to abide by 
or undo the bargain at his option; because 
the suspension of the payment resembles an 
addition to the substance of the wares; and 
hence it is a custom amongst merchaists, in 
granting a respite of payment, to increase 
the price of the merchandise. Now a sem- 
blance, in a sale by profit, is deemed equi- 
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valent to reality; and hence it follows that 
the said person did, as it were, purchase two 
things for one thousand dirms, namely, a 
slave and a suspension of payment; and 
afterwards sold only one of these things b 
way of profit, grounded on the price whioh 
he paid for both; a fraud from which an 
abstinence is particularly enjoined in cases 
of Moorabihat :—the aurchaeer therefore, has 
an option of adhering to or undoing the bar- 
gain as he pleases, as in the option from 
defect. If, however, the purchaser should 
destroy the the wares, and then receive 
notice of the fraud which had been practised 
upon him, he is not in such case entitled to 
make any deduction on that account from 
the price, because no part of the price is in 
reality opposed to the suspension of payment. 
Or of friendship.—IF a person, having 
purchased a slave a) instance) for a 
thousand dirms, payable at a future period, 
should afterwards dispose of him to another, 
by a Tawleeat, for a thousand dirms ready 
money, without intimating the respite of 
payment, in that case the other, on discovery 
of this circumstance, 1s at liberty cither 
to abide by or annul the contract, as he 
pleases ; because an abstinence from a fraud 
of this nature is equally enjoined in friend] 
as in profitable sales.—If, however, in this 
case, the purchaser, having destroyed the 
slave, should then become acquainted with 
the suspension of payment that had been 
granted to the seller, it is incumbent on him 
to make a prompt payment according to the 
agreement; nor is he entitled to make any 
deduction from the price on the score of 
suspension of payment, as before explained. 
—It is related, as an opinion of Aboo Yoosaf, 
that the purchaser is in tls case to pay the 
value to the seller, and to receive from him 
the whole of the price; in the same manner 
as holds (according to him) in a case where 
a creditor, having received payment of the 
debt dwe to him ina bad specie, discovers 
this circumstance after having expended 
them ;—-in which case he has aright to return 
to the debtor a similar number of the specie 
he had received, and to demand from him a 
like number of good specie.—Some have said 
that an appraisement ought to be made of the 
value in the case of prompt payment, and 
also in the case of a distant payment; and 
that the difference should be given by the 
seller to the purchaser.—All that has been 
here advanced procecds on a supposition of 
the suspension of the payment being included 
in the contract of sale; for if, without such 
stipulation, it should happen that the pay- 
ment be made at a distant period (as is often 
the case amongst merchants), there subsists, 
in such case, a difference of opinion upon 
this “point, whether, under these circum- 
stances, in a subsequent sale of profit or of 
friendship, it be incumbent upon him to 
make known this matter.—Some have said 
that such notification is incumbent upon him, 
since an established custom is equivalent to 
a condition.—Others, again, allege, that he 
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is under no necessity of giving such notifica- 
tion, since it is evident that, as no condition 
was stipulated, the sale was therefore for 
rom pt ment. 
Tne sale of friendship the rate must be 
specified ; and the purchaser has a right of 
option until after the  specification.—lF a 
person dispose of a thing to another by a 
sale of friendship, declaring that “he sells it 
to him at the rate it had stood him in,” — 
and the purchaser be not acquainted with 
that rate, the sale is invalid, from the un- 
certainty with regard to the price :—if, 
however, the seller should afterwards in- 
form the purchaser of the rate, at the 
same meeting, the sale then becomes valid, 
but it still remains in the option of the 
purchaser to abide by or recede from the 
contract as he pleases, since the acquies- 


cence he had before expressed was not fully | 


established, from his ignorance of the price 
and after the knowledge of it he has an 
option, in the same manner as in the case of 
an option of inspection. The reason of the 
validity of this sale is that the invalidity 
does not become firmly established until the 
departure of the parties from the mecting.— 
When, therefore, the purchaser, in the mect- 
ing, is informed of the price, it becomes the 
samt as if a new contract had taken place 
after the purchaser had acquired this know- 
ledgo; and it is for him to withhold his 
acquicscence until the end of the meeting.— 
If, however, the parties should separate, the 
invalidity then becomes fixed; nor ean it be 
removed by any knowledge which the pur- 
chaser may afterwards obtain of the amount 
of the price.—Similar to this is the case 
where a person sells cloth for the value which 
is marked uponit, butof which the purchaser 
is ignorant; for such sale is invalid, but may 
be rendered otherwise by the explanation of 
the seller, before the breaking up of the 
meeting. 
Section. © 

Moveable property cannot be re-sold before 
sewsin.— Ir is not lawful fer a person to sell 
moveable property, which he may have 
purchased, until he reccive possession of the 
same, because the prophet has prohibited 
the sale of a thing prior to the scisin of it on 
the part of the seller; and also, because there 
is an unfairness in it, since, if the mer- 
chandise should be lost or destroyed before 
the seisin, the first sale becomes null, and 
the property reverts to the former proprietor, 
in which case it must necessarily appear that 
the person in question has sold the property 
of another Siihout his consent. 

But land may be re-sold previous to seisin 
by the first purchaser.—THe sale of land,* 

revious to seisin, is lawful, according to 
Mines and Aboo Yoosaf. Mohainmed 
maintains that it is unlawful; because the 


_ “Arab, Akkar; meaning any species of 
immoveable property. Zimeen is the term 
used in the Persic version, whence the trans- 
lator renderr it land, 
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traditional saying of the prophet before quoted 
is absolute, and not particularly confined to 
moveable property ; and also, because of its 
analogy to moveable property. Besides, the 
sale of land is similar to the hire of it; in 
other words, as it is unlawful to let land 
before seisin, so is it likewise to sell land 
before seisin. The reasoning of ghe two 
disciples is that, in the case in question, the 
sale is effected by competent parties with 
respect to a fit subject ;—that there is no 
unfairness in it, since the destruction of 
ground is rare, whereas that of moveable 
property is probable ;—and that the prohibi- 
tion of the prophet is founded on the possi- 
bility of the unfairness already explained, 
which does not exist in the case of land, the 
destruction of it being rare.—Some have 
asserted that a lease of aad before seisin, as 
adduced by Mohammed, is lawful in the 
opinion of the two disciples. — Admitting, 
however, that it were unlawful according to 
all our doctors, it proceeds evidently on this 
principle, that a lease is made with a view 
to the produce, the destruction of which not 
being uncommon, the unfairness already 
explained (with respect to the sale of move- 
me property before seisin) may consequently 
take place in it. This, however, cannot 
happen with respect to the sale of ground, 
the destruction of which is rare, and con- 
sequently the one case is not analogous to 
the other. 

In the re-sale of articles of weight, and 
meastrement of capacity, tt 1s requisite that 
the article be weighed or nbaained again by 
the second purchaser.—1F a person purchase 
articles estimable by a measure of capacity, 
such as wheat,—or articles of weight, such as 
butter, ~as if he should say, ‘I have pur- 
chased this wheat, on condition of its being 
equal to ten bushels,’’—or “this butter, 
on condition of its weighing ten mams’’— 
and if, having ea cd or weighed these 
articles accordingly, he should then take 
them and sell them to another, on the same 
condition of measure or weight, in that case 
it is not lawful for that other to sell or use 
these articles, until he has measured or 
weighed them on his own account; because 
the prophet has prohibited the sale of wheat 
until it be measured both by the buyer and 
the seller ; and also, because there is a possi- 
bility of these articles exceeding the war- 
ranted quantity; in which case the excess 
as being the property of the seller, would 
not be lawful to the purchaser; and an 
abstinence in the case of this possibility is 
necessary.—It is otherwise where the sale is 
made by conjecture, without any condition 
of measurement; for the excess, in that case, 
is the right of the purchaser; and it is also 
otherwise in the sale of cloth by yards, for 
there likewise the excess is the right of the 
purchaser ; since yards (as has been already 
expla‘ned) are a description of the cloth, and 
not a quantity, as in the case of articles of 
weight or measure of capacity.—It is to be 


otkerved that the measurement of the cloth 
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by the seller, previous to the sale, is not 
valid, although it should have been done in 
the presence of the purchaser, because 
th’ measurement of both the seller and 
purchaser is required, and these terms are 
not applicable to the parties until after the 
sale takes place. So also, the measurement 
emade by the seller after the sale is invalid, 
unless it bein the presence of the purchaser, 
because the object of measurement is delivery, 
and delivery without the presence of the 
purchaser is impracticable. : 

It suffices, however, that the article be 
weighed or measured by the seller, in the 
purchaser's presence.—IrF the seller only 
should measure the merchandise after the 
sale, in presence of the purchaser, a question 
has arisen, whether this be sufficient P—or, 
whether it be not necessary that the pur- 
chaser should also examine it by his own 
measure ?>—Some have said that the measure- 
ment of it by the seller only, is not sufticient, 
according to the plain sense of the tradition 
already quoted. The more approvegl doctrine, 
however, is that it is suflicient, since by the 
measurement of the seller the quantity is 
ascertained, and delivery completely estab- 
lished. The tradition before quoted alludes 
to the junction of two contracts; as where, 
for instance, a person having purchased, 
measured, and taken possession of a thing, 
afterwards sell it to another; in which case 
it is necessary that the second purchaser 
himself measure it; and the measurement of 
the first purchaser, who stands in the relation 
of seller to him, is not sufficient, as will 
hereafter be more fully explained in the 
chapter of Sillim sales. 

In the re-sale of articles of tale or longt- 
tudinal measurement, the telling or measuring 
by the second purchaser is not requisite.—lt 
is related as an opinion of the two disciples, 
that erticles of tale are analogous to those of 
longitudinal measurement ; that is, if a per- 
son, having purchased and received articles of 
this nature on condition of their amounting 
to a particular number, should afterwards 
sell them to another on the same condition, 
there is, in that case, no obligation on that 
other to enumerate them on his own account, 
because such articles are not susceptible of 
usury.—It is related, also, as an opinion of 
Haneefa, that articles of tale are similar to 
those of weight, because in regard to them 
the receipt of any excess beyond the stipu- 
lated number is unlawful to the purchaser : 
articles of tale are therefore analogous to 
articles of weight. 

A seller may dispose of the price of his 
goods without having taken possession of it.— 
Any deeds of the seller with regard to the 
price of the merchandise, prior to the actual 
receipt of it, such as gift, sale, hire, or 
bequest, is lawful, whether the price be 
stipulated in money or goods ;—because the 
cause of legality, namely, right of preperty, 
is established in the seller; and the act is 
attended with no unfairness (such as has 
been shown to exist in the case of se 
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moveable property prior to the receipt of it) 
because the price, if expressed in dirms and 
deenars, is indeterminate, and is therefore 
incapable of being destroyed; and if it 
consist of any thing else, still the sale is not 
invalidated by a destruction, since the value 
remains due from the seller.—It is otherwise 
with respect to the article purchased, as the 
sale of that before receipt of it induces fraud, 
as was before explained. 

The parties are at liberty to make any 
subsequent addition or abatement, with respect 
either to the goods or the price; and such 
addition or abatement are incorporated in the 
contract.—It is lawful for the purchaser to 
make an increase of the price in favour of 
the seller; and for the seller to make an 
increase in the merchandise in favour of the 
purchascr ;—and it is also lawful for the 
seller to make abatement from the price in 
favour of the purchaser; and this increase 
or abatement is incorporated in the original 
contract (that is to say, in case of an increase, 
the original and additional furm the price 
or the ayticle ; and in case of an abatement, 
what remains after the deduction is the price 
of the article). Hence, in the first case, the 
seller possesses a right to the original price, 
together with the increase superadded to it; 
and, in the second case, the purchaser has a 
right to the original merchandise with the 
increase supcradded. Shafei and Ziffer are 
both of opinion that such increase 1s a mere 
act of favour, and therefore cannot be incor- 
porated in the original sale; for, if so, it 
must necessarily fullow that a person gives 
his own property in exchange for his own pro- 
perty, since, previous to the increase of the 
price, the article was the property of the 
purchaser in exchange for the original price ; 
and, consequently, if the increase be made 
in the price, the property of the purchaser 
is given in exchange for what was before his 
property : in the same manner, also, in the 
secondecasc, as the price, previous to the 
increase, was the property of the seller, it 
follows that in increasing the wares, he gives 
his own property in exchange for his own 
property.—Neither can an abatement from 
the price, by the seller, be incorporated with 
the original contract; but it must rather be 
considered as an act of favour; because, 
prior to the abatement, an exchange of the 
merchandise for the whole of the price had 
taken place ; and it is impossible to sct aside 
any part of the price, since in such case it 
must follow that a part of the merchandise 
had no correspondent exchange opposed to 
it; and this is unlawful. 

OxnJECTION.—This consequence does not 
follow; because the remaining sum, after 
the deduction of the abatement, 18 con- 
side&:d as an exchange for the whole of the 
merchandise. 

KEPLY.—Ilt is impossible to consider the 
remainder as an cxchange for the whole, ® 
because no new contract has taken place 
with yegard to the diminished price, and the 
old contract relates only to thes full price. 
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THE reasoning of our doctors is, that the 
det ue and seller, by means of the increase 
and abatement, do only alter the contract 
from one lawful accident to another lawful 
accident; and that, as the parties possess 
the power of annuiling the contract, they 
are, 4 superiori, entitled to make an altera- 
tion in the non-essential properties of it. 
The case is therefore the same as if the 
parties should annul an optional powcr, or 
stipulate one after the conclusion of the 
contract.—Now, since it is lawful for the 

arties to alter the accident of the contract 
by means of increase or abatement, it follows 
that such increase or abatement is incorpora- 
ted with the original contract ; because the 
accident of a thing adheres to that thing, 
and does not exist abstractedly of itself. 
It is otherwise where a seller abates the 
whole price; for such abati ment could not 
be incorporated with the original contract, 
since in that case a change would take place 
in regard to what is an essential property, 
and not an accident of the contract.—It is 
also to be observed, that from the.increase 
and abatement being incorporated with the 
original contract, it dovs not necessarily 
follow that a person gives his own property 
in exchange for his own property, because 
the -riginal contract. does as it were relate 
to such increase or abatement.—The advan- 
tage of the incorporation of the increase 
and the abatement in the original contract 
is evident, in a case of friendly or profitable 
sale; for if a person sell something by a 
profitable sale to a purchaser who increases 
the price in the seller’s favour, in that. case 
it is lawful for him [the seller] to charge 
his profit on the original and the inercase 
united ; as, in case of an abatement, on the 
other hand, his profit must be charged on 
the residue after the dceduction.—The ad- 
vantaye arising from this is also evident 
in a case of Shaffa; for the person possessing 
the right of Shafta is entitled to the subject 
of the sale, in case of an abatement iu ex- 
change for the diminished price. 

OnJECTION.—Since the abatement and 
increase are incorporated with the original 
contract, it would follow that, in a case 
of inorease, the person pussessing the right 
of Shatia is to take the subject of the sale 
at the aggregate amount of the original 
price, and its increase,—instead of taking 
it (as is the case) at the original price 


ony: 

EPLY.—In case of an increase of the 
price, the proprietor of the right of Shatfa 
takes the subject of the sale at the original 
price only, because his right relates to the 
original price, and it is not in the power of 
the buyer and seller, by any act of theirs, to 
annul such right. : 

Lhe price cannot be increased after the 
destruction of the goods in the purchaser’ s 

‘ hands.— Any increase of the price, after the 
destruction of the wares in the possession of 
the purchaser, is not valid peocorumet the 

— -— “'y because of the wares not 
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having been in a state that admitted of the 
lawful opposition of an exchange for them. 
OBJECTION.—It would appear that the 
increase of the price remains in force after 
the destruction of the goods; for although 
the goods be not then in a state to admit ary 
exchange being opposed to them, yet the 
Increase incorporates with the origimal con-’ 
tract, which was concluded at a*time when, 
the goods being extant, it was lawful to 
oppose an addition to the exchange for them. 
{EPLY.—If the wares had remained in a 
condition to admit of an exchange of pro- 
perty for them immediately, then such 
exchange might have been immediately 
established, and referred afterwards to the 
period of forming the contract; for a thing is 
first established on the instant, and is then 
referred to the formation of the contract ;— 
but as, in the present instance, the immediate 
exchange of the property cannot be estab- 
lished, the wares no longer existing, the 
reference back is impossible ; and henee any 
increase of the price is evidently invalid.—Jt 
is otherwise with respect to an abatement of 
the price after the destruction of the wares, 
because these, after their destruction, are in 
a state which admits of a diminution of the 
price; which is therefore referred to the 
formation of the contract. 
A prompt payment may be commuted for 
a distant payment.—I¥F a person, having 
sold something on condition of prompt 
payment, should afterwards agree to receive 
the price at a future fixed period, it is lawful, 
because the price is solely the right of the 
seller; and as it is in his power, if he choose, 
to forego it altogether, he is consequently 
entitled, for the convenience and ease of the 
purchaser, to take a future payment instead 
of a prompt one, a fortiori.—If the period 
stipulated he not certain, and the uncertainty 
be very great (as if he should stipulate®phy- 
ment when the wind blows, for instance), it is 
not lawful. If the period, on the contrary, 
he only in a small degree uncertain (as if he 
should stipulate the payment at the cutting of 
the corn, or the threshing of it), it is lawful, 
in the same manner as in the case of bail, of 
which an explanation has already been given. 
In all debts except those ineurred by a 
loan.—EvERY debt immediately due may 
be suspended, in its obligation, to a future 
eriod, by the creditor, on the principles 
nid down in the preceding case,—excepting 
a loan,* the suspension of the obligation of 


* Arab. Karz; signifying a loan of money, 
in opposition to Areeat, which means a loan 
of anything but money. These deeds are 
considered, by -Mussulmans, to be of a 
distinct and separate nature. In the one 
the intention is to destroy the substance of 
what is borrowed, that is, to spend the 
identical money received, and afterwards 
return an equal number of similars. In 
the other, the intention is to enjoy the 
usufruct without injuring the substance, 
which is to be returned in its identical state. 
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which is not approved.—The reason of this 
is that the lending of money is, in the im- 

* mediate act, equivalent to a loan of any 
other thing,” and an act of benevolence 
(whence it is that if a person should tender 
a loan of money to another, expressing his 
intention by the word Areeat,—as if he 

° shoul say, ‘‘ I deliver these ten dirms as an 
Areeat,’-—St is valid; and also, that no 
person who is incapable of any gratuitous 
act, such as an infant or a lunatic, is 
competent to this deed): but in the end it 
operates as an exchange, since the borrower 
gives to the lender an equal sum, but not the 
identical specie he received.—In considera- 
tion, therefore, of the immediate act, a respite 
is not binding upon the lender, as there can 
be no constraint in an act purely gratuitous ; 
and, in consideration of the end, the respite 
is not approved, for in this case the transaction 
would resolve itself into a sale of money for 
money, which is usury.—It is otherwise in 
the bequest of a loan for a fixed period ; for 
if a person bequeath the loan o¥ one thou- 
sand dirms to unother, for a year (for in- 
stance), the performance of this is incumbent 
on the executor; nor is he entitled to make 
any demand on the legatee until the expira- 
tion of the term, since this bequest is of 
a gratuitous nature, and resembles the be- 
quest of the services of a slave, or the use of 
a house. 


aso 


CHAPTER VIII. 
OF RIBBA, OR USURY. 


Definition of the term.—Rippa, in the 
language of the LAW, signifies an excess, 
according to a legal standard of measure- 
ment or weight, in one of two homogeneous 
articles [of weight or measurement of capa- 
city] opposed to cach other in a contract of 
exchange, and in which such excess is stipu- 
lated as an obligatory condition on one of 
the parties, without any return,—that_is, 
without anythiry being prpesee to it. The 
sale, therefore, of two loads of barley (for 
instance) in exchange for one load of wheat 
does not constitute usury, since these articles 
are not homogencous:—and, on the other 
hand, the sale of ten yards of Herat cloth 
in exchange for five yards of Herat cloth is 
not usury, since, although these articles be 
homogeneous, still they are not estimable by 
weight or measurement of cape ty: 

sury (occasioned by rate unite with spe- 
cies) is unlawful,—UstRY 18 unlawful; and 
(according to our doctors) 18 occasioned by 
rate,t united with species.—Shafei maintains 








* Literally, ‘a KABRZ is, in its immediate 
occurrence, equivalent to an AREEAT. 

+ It may be necessary here to observe that 
rate, amongst the Mussulmans, appligs only 
to articles of weight or measurement of capa- 
city, and not to articles of longitudinal mea- 
surement, such as cloth, or the like.—?he 
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that usury takes place only in things of an 
esculent nature, or in money.—It is neces- 
sary, in order to the operation of the ille- 
gality, that the articles be homogeneous; 

ut an equality in point of weight or mea- 
surement of capacity annihilates the usury. 
—It is to be observed that a superiority or 
inferiority in the quality has no effect in the 
establishment of the usury; and hence it is 
lawful to sell a quantity of the better sort 
of any article in exchange for an equal 
quantity of an inferior sort. 

Jt consists in the sale of an article (of 
weight or measurement of capacity) in exe 
change for an unequal quantity of the same 
article.—THE sale, at an unequal rate, of 
articles of weight or measurement of capa- 
city, in exchange for homogeneous articles, 
18 usurious, according to our doctors, al- 
though the articles be of a description not 
esculent (such as loam or iron, for instance) ; 
—because they hold that the cause of usury 
exists, in articles of weight and measure- 
ment of capacity, although they be not of 
an escwent nature. Shafei maintains that 
such sale is lawful, agreeably to his tenets 
with respect to usury. Supposing, however 
the equality of the rate, such sale is lawful 
in the opinion of all the doctors.— (It is to be 
abeceved that loam is an article of measure- 
ment by capacity, and iron of weight.) 

But does not exist where the quantities are 
not ascertained by some known standard of 
measurement.—THE sale of anything not 
measured out according to the legal stan- 
dard, at an unequal rate, is lawful. Thus 
it is lawful to sal one handful of wheat in 
exchange for two handfuls; or two handfuls 
in exchange for four ;—and also, one apple 
in exchange for two apples; because, in such 
case, the measurement not having been made 
according to a legal standard, it follows that 
a superiority of measurement (which is essen- 
tial to the establishment of usury) has not, 
accordtng to the rules of measurement, taken 
place. Shafei maintains that such sale is 
unlawful; because the article is, in this 
instance, of an esculent nature, which (ac- 
cording to his tenets) is the efficient cause 
of usury; and also because the equality 
destructive of usury does not here exist. 
(It is to be observed that whatever is less 
than half of a Saa is considered equivalent 
to an handful, since the Jaw has fixed no 
standard of measure beneath that quantity.) 

It 18 occasioned either by an inequality in 
point of quantity, or by a suspension of re- 
payment ; unless the consideration and the 
return be heterogeneous.— WHERE the quality 
of being weighable or measurable by capa- 
city, and correspondence of species (being 
the causes of usury) both exist, the stipula- 
tion bf inequality, or of a suspension of pay- 
ment toa future period, are both usurious. 


Thus it is usurious to sell either one measure 
8 





phrasp here used implies an inequality of 
RATE ‘with a similarity of sPEcTEs. : 
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of wheat in exchange for two measures,—or 
one measure of wheat for one measure deli- 
verable at a future period. If, on the con- 
trary, neither of these circumstances exist 
as in the sale of wheat for money), it 1s 

wful either to stipulate a superiority of 
rate, or the payment ata future period. If, 
on the other hand, one of these circumstances 
only exist (as in the sale of wheat for barley, 
or the sale of one slave for another), then a 
superiority in the rate may legally be stipu- 
lated, but not a suspension in the payment. 
Thus one measure of wheat may lawfully be 
sold for two measures of poohas fs or one slave 
for two slaves: but it is not lawful to sell 
one measure of wheat fur one measure of 
barley payable at a future period; nor one 
slave for another, deliverable at a future 
period. Shafei is of opinion that correspon- 
dence of species alone does not render illegal 
a suspension of delivery ; because where, in 
an exchange, a prompt delivery is opposed 
to a future delivery, there is only a sem- 
blance of a superiority of rate, founded on 
the preference given to prompt payment. 
Now if a superiority of rate, in reality, be 
not preventive of the legality of the sale (as 
in the case of one slave for two slaves), it 
folluws that the semblance ony of a supe- 
riority is not preventive of such legality, a 
fortiori. The arguments of our doctors are, 
that wherever cither correspondence of spe- 
cies, or the quality of being weighable or 
measurable exists, the wares are, in one 
shape, of that description in which usury 
takes place; and aceordingly, a semblance 
of usury takes place in them, which is re- 
pugnant to the legality of the sale in the 
same manner as actual usury. The ground 
of this is what is written in the Hadees 
Shireef, that ‘‘articles of different species 
may be sold in any manner the parties 
please, provided the bargain be from hand 
to hand.”’ 

OBJECTION.—Since correspondoice or 
species, or the quality of being weighable or 
measurable does either of ‘them singly pre- 
vent the legality of a suspension of delivery, 
it would follow that a contract of Sillim sale 
stipulating an exchange of saffron for dirms 
or deenars, is invalid, as both are articles of 
weight :—whereas such a sale is valid. 

Kerty.—The contract is lawful, notwith- 
standing saffron and deenars be both articles 
of weight, because they do not agree in the 
quality of the weight, as saffron is weighed 

y Mans, and being a subject of sale only, is 
therefore definite by specification ; whereas 
dirms and deenars are weighed by stones, 
being only price and not a subject of sale; 
and therefore do not become definite by 
specification. In the same manner, also, if 
a person should sell saffron to anothé for 
one hundred dirms, ready money, that 
other may lawfully employ the sai dirms 

© either in purchase or in any other mode 

without reweighing them :—whereas if a 

person sell saffron, on condition of ita being 

two Mans, the purchaser is not afterwards 
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at liberty to dispose of it by sale or by any 
other mode without reweighing it; as holds 
with respect to all artiales of weight or 
measurement of capacity. Now it being 
thus demonstrated that the weight of saffron 
and other articles is different from the weight 
of dirms and deenars, in appearance, sub- 
stance, and effect, it follows that they Jo not 
unite in any circumstance with reSpect to the 

uality of the weight; and consequently, that 
the semblance of usury, in this case, is only an 
apprehension of a semblanee, which is not 
regarded. 

All articles ordained by the prophet to be 
articles of measurement, continue so, not- 
withstanding any ,alterations of custom ;— 
and the same of all ordained by him to be 
articles of weight.—EVERY THING in which 
the usuriousness of an excess has been 
‘stablished by the prophet on the ground of 
measurement of capacity (such as wheat, 
barley, dates, and salt), is for ever to be 
considered as of that nature, although man- 
kind shoul forsake this mode of estimation : 
—and in the same manner, everything in 
which the usuriousness of the exccss has 
been established by the prophet on the 
ground of weight, continues for ever to be 
considered as an article of weight, like gold 
or silver; because the custom of mankind, 
which regulates the mode of measurement, is 
of inferior force to the declaration of the 
prophet; and a superior cannot yield to an 
inferior, (Aboo Yoosaf is of opinion that in 
all things practice or custom ought to pre- 
vail, although in opposition to the ordinance 
of the prophet; for the ordinance of the 
prophet was founded on usage and practice 
of his own time :—in ordinances, therefore, 
the prevalent customs among mankind are 
to be regarded; and as these are liable to 
alter, they must be attended to, rather than 
the letter of an ordinance.) If, thereferé, a 
person should sell wheat in exchange for an 
equal quantity, by weight, or gold in ex- 
change for an equal quantity, by a measure- 
ment of capacity, neither, of these sales 
would be lawful eoordine to Haneefa and 
Mohammed), although these modes of weigh- 
ing wheat and measuring gold should become 
sanctified by the custom of mankind. 

All articles referred to any known standard 
of weight are considered as articles of weight. 
—WHuatTEVER is referred to Ratls is con- 
sidered as an article of weight. This the 
compiler of the Hedaya explains to mean 
that whatever is sold by the Awkiyat* must 
be considered as an article of weight; for 
an Awkiyat is a fixed standard of weight 
in opposition to all other measures of te 
city, as none else are standards of weight. 
Now as everything sold by the Awkiyat 
comes under the description of an article of 
weight, it follows that if this thing be sold 


* This term has been formerly mentioned 
to signify an ounce. (See Vol. I. p. 9.) 
From the context, however, it would appear 
that it also signifies a measure of capacity. 


Bous a Vi.—CUnAp. Vill.) 


by the measurement of any other vessel not 
of a fixed standard of weight, opposed to a 
gimilar vessel, such sale is unlawful, because 
of the probability of a disparity of weight, 
notwithstanding the equality in point of 
measurement of capacity; for this, in fact, 
is the same as if one person should sell one 
artic of weight in exchange for another of 
the same kind and adjust the quantity by 
conjecture. 

Note concerning Sirf sale-—It is to be 
observed that a Sirf sale means the sale of 
price in exchange for pee and price implies 
dirms and deenars. In this mode of sale it 
is a necessary condition that the interchange 
eof properties take place at the meeting, 
because the prophet has ordaincd the sale of 
silver in exchange for silver, from hand to 
hand,—as shall be explained at large in 
treating of Sillim sales: but in every other 
article, provided it be of that kind in which 
usury takes place (such as wheat in exchange 
for wheat, for instance), the interchange 
upon the spot is not a condition,¢t being only 
required that the article be specific. Shafei 
maintains that in the sale of wheat for wheat 
mutual seisin is a condition, because of the 
ordinance of the prophet, ‘‘ Sell it from hand 
to hand; and also because, if one party 
should make seisin, and not the other, it 
follows that an appearance of usury takes 
place inasmuch as prompt payment issuperior 
to future payment. Our doctors argue that 
wheat, as being a determinate subject of 
sale, does not, Fike cloth, stand in need of 
seisin, since the object of the contract is the 
attainment of a power over the article, which 
is fully established by its being determinate. 
It is otherwise with respect to Sirf sales, for 
there the seisin is made a condition in order 
that the price and subject of the sale may be 
rendered determinate, which is only to he 
el@&ted by means of seisin. With respect 
to the ordinance of the i a enjoining 
the sale from hand to hand, Obadah Bin 
Samat has explained it to mean the sale of 
one determinaége thing in exchange for an- 
other. Besides, on the postponement of the 
seisin, no loss is reckoned to result, in the 
opinion of mankind:—contrary to where a 

rompt and future payment is stipulated ; 
beanies the latter in the opinion of mankind 
is a detriment. 

Similars may be sold for each other, with- 
out inducing usury.—THE sale of one egg in 
exchange for two eggs, from hand to hand, 
is lawful; and the same with respect to dates 
and walnuts; because these articles are 
neither subject to measurement of capacity 
or weight, with regard to which only usury 
relates. Shafei, in this case, differs from 
our doctors; because usury, according to his 
opinion, relates to articles of an esculent 
nature, of which kind these are. 

Usury cannot take place with respect to 
Faloos, as they are articles of sa.—TuE 
sale of one specific Faloos,” in exchange for 


* A copper coin. (See Vol. LI. p. 226.) 
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two other specific Faloos, is valid, according 
to Haneefa. Mohammed maintains it to be 
unlawful; because, as the fitness to con- 
stitute price is established in Faloos, with 
the consent of mankind, it cannot be annulled 
by any agreement of a seller and purchaser 
counter thereto; and as the fitness to con- 
stitute price still continues, the Faloos can- 
not be rendered determinate by means of a 
stipulation to that effect in the contract. 
The case, therefore, becomes the same as if a 
person should sell one undeterminate Faloos 
in exchange for two undeterminate ;—or, as 
if a person should sell one dirm in exchange 
for two. The reasoning of the two disciples 
is that this fitness to constitute price in Faloos 
cannot subsist with relation toa buyer and 
seller, unless by their mutual agreement to 
that effect ;* and, consequently, where they 
agree to the contrary, the fitness to represent 
price is, with respect to them, null; nor can 
the general consent of others, to admit Faloos 
as a representative of price, operate as an 
argument with respect to them, since in this 
mattcg others have no power over them. 
Hence it follows that, as the fitness to con- 
stitute price is, with respect to them, null, 
the Faloos may be identified by their speci- 
fication. 

OnjECTION.—Upon the fitness to constitute 
price being done away by the agreement of 
the parties, the Faloos will of consequence 
revert to their primary nature, namely, 
weight (for the Faloos was originally a 
weight).—It would therefore follow that the 
sale of one Faloos for two Faloos is not valid, 
although the fitness to constitute price be 
done away by the agreement of the contract- 
a parties. ; 

tepLy.—The Faloos do not revert to their 
original nature, because, by the agreement 
of mankind, they are considered as articles 
of tale, and this agreement remains in force. 
Hence they stand in the same predicament 
as wAnuts, or other articles of tale, and the 
unequal sale of them is of consequence in the 
same manner lawful.—It is otherwise with 
respect to dirms and deenars, because these 
naturally constitute price.—It is also other- 
wise with respect to the sale of one unde- 
terminate Faloos in exchange for two unde- 
terminate Faloos; for this is, in fact, a 
stipulation of future payment and future 
delivery, a species of sale which has been 
furbidden by the prophet.—It is also other- 
wise where the stipulation of one of the 
parties relates to undeterminate Faloos, for 
this is equivalent to a postponement of pay- 
ment, and such postponement is rendered 
unlawful by homogeneity alone. 

Flour or meal cannot be sold for wheat. 
THE sale of wheat in exchange for the flour 
or fneal of wheat is unlawful, because wheat, 
and the meal and flour of it, are all of one 


* That is to say, copper coins are not to be 
considered as price but by a previous agree- 
ment of the parties. e . 
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species.— It is impossible, moreover, to ascer- 


tain the equality between those articles by 


SALE. 


{Vot. II 


tomary to weigh living animals, it being in- 
deed impracticable to ascertain their weight, 


measurement, since flour and meal are of a as they are not at all times of equal weigh 


close and compact nature, and wheat is not. 
Hence this kind of sale is essentially invalid, 
even in the exchange of one measure of the 
one for one measure of the other. 

Flour may be sold for flour.—Tux sale of 
flour in exchange for flour is valid, provided 
the quantities be equal by measurement, be- 
cause the condition of legality (namely, 
equality) is here established. 

But not for meal.—Tux sale of flour in 
exchange for meal * is not valid, according 
to Hancefa, in any mode; neither at an 
equal, nor at an unequal rate; for as it is 
not lawful to sell flour in exchange for 
parched wheat, or meal in exchange for raw 
wheat, so also it is not lawful to sell either 
of those articles for the other, because of 
their homogeneity.—According to the two 
disciples the sale in question is lawful ; be- 
cause flour and meal are of different species, 

inasmuch as the object to be derived from 
each is different; for the object of flour is 
bread, and that of meal is a culinary prepa- 
ration, mixed up with water or oil.—But the 
answer to this is that the original object of 
both i: the same, namely, food; which is 
not afficted in its nature by the modification 
of it, since raw wheat and parched wheat are 
considered as of the same species, and like- 
wise wheat affected by vermin and wheat 
that is whole and preserved,—although, in 
answering particular objects, these kinds be 


erent. 

The sale of flesh for a living animal is not 
usurious,—Tik sale of flesh in exchange for 
a living animal is lawful, according to Ha- 
neefa and Abvo Yoosaf. Mohammed 1s of 
opinion that the sale of flesh in exchange for 
a living animal of the same species is un- 
lawful, unless the quantity of the dead flesh 
exceed that of the ligne esh, in order that 
the excess may be opposed in excharge to 
the other parts of the living animal, inde- 
pendent of flesh ; and the remaining part of 
the slain flesh remain opposed in an equal 
degree to the living ticsh; because otherwise 
usury must necessarily take place, since, if 
the quantities of flesh were exactly equal, it 
must necessarily follow that the other parts 


of the living animal had no exchange opposed | 


to them ;—or if, the quantities of flesh bein 
equal, a deduction be made from the dead 
flesh, in opposition to the other parts of the 
living animal, it would necessarily create an 
inequality in the exchange of flesh for flesh. 
The sale in question, therefore, resembles a 
sale of sesamé seed in exchange for sesamé 
oil, which is unlawful. The arguments of 
the two disciples in support of their opinion 
is, that the case in question is in fact the 
sale of an article of weight for what is not 
an article of weight; since it is not cus- 


* Arab. Saveek. A sort of coarse meal pre- 
pared either from wheat or barley.—Also, 
what remains after sifting off the fine flour. 


an animal being lighter when hungry, an 
heavier when filled with food.—It is other- 
wise with oil-seeds, as by weighing those 
may at once be ascertained the quantity of 
oil contained in them when separatedr from 
the dregs or refuse. 6 

Nor the sale of fresh dates for dried dates. 
—THE sale of fresh dates in exchange for 
dried ones is lawful, according to Haneefa, 
The two disciples hold a different opinion, 
because of a tradition, in which it is men- 
tioned that a person having interrogated the 
prophet regarding the legality of such sales 
the prophet, in return, desired to know 
whether fresh dates did not diminish in 
drying ?—and upon that person answerin 
in the affirmative, he declared that, nich 
being the case, the sale of fresh dates in 
exchange for dry ones was not lawful. The 
arguments of THancet. in support of his 
opinion are dwofold :— First, the word Tam- 
mir, expressive of dry dates, is also appli- 
cable to fresh dates, because there is a 
tradition that a person brought some fresh 
dates trom Kheebir to the prophet, who, on 
their being presented to him, inquired if all 
the Tammir of Kheebir were of that kind? and 
as fresh and dry dates are from this circum- 
stance held to be of the same kind, it follows 
that the sale of the one in exchange for the 
other, on condition of an equality in the rate, 
is lawful, since the prophet has said, ‘‘ Sell 
TAMMIRS in exchange for TamMMins, at an 
equal rate.”’—Srconpiy, if it be not ad- 
mitted that fresh dates fall under the ap- 
pee of Tammir, still the sale is lawful, 
ecause of another saying of the prophet, 
‘When two things are of different species, 
then let them be sold in whatever manner 
the parties please.” In regard to the safirtg 
quoted by the two disciples, it rests entirel 
on the authority of Zeyd Ibn Abbas, whic 
is considered weak among the traditionists. 
—It is to be observed that the same disa- 
greement subsists with respect to the sale of 
dried and fresh grapes, founded on the same 
arguments as those already cited. Some 


have asserted that the sale of dried grapes 


in exchange for fresh is unlawful, according 
to all our doctors, grounding this assertion 
on the analogy which subsists between this 
case and that of parched and raw wheat, the 
sale of which in exchange for each other is 
universally declared to be invalid. 

THE sale of fresh dates in exchange for 
fresh dates, at an equal rate in point of 
measurement of capacity, is lawful, in the 
opinion of all our doctors.* 


*The remainder of this case, which is of 
considerable length, as well as the complete 
succeeding case, has been omitted in the 
translation, because the disputations con- 
tained in them are founded entirely on verbal 
criticisms, which do not admit of an intelli- 
giblé translation. 


- an article in exchange 


Boox XVI,—Cuap. IX.] 
The sale of the nig lee oduce of 
or a similar article, 
ts usurious, unless rt exceed that article in 
uantity.—THE sale of olives in exchange 
or oil of olives is unlawful, excepting when 
the actual oil is greater in quantity than the 
oil comtained within the olives, in which case 
the exccs® being opposed to the dregs that 
will necessarily remain after the expression 
of the oil, prevents the establishment of 
usury.—The law is the same with respect to 
the sale of walnuts for the oil of walnuts, of 
sesamé seeds for the oil of sesamé, of milk 
for butter, or of the juice of the grape or 
dates in exchange for grapes or dates. With 
respect to the sale of cotton in exchange for 
the thread of it there is a difference of 
opinion. The sale of cotton, however, in 
exchange for calico is universally allowed to 

be legal. 

One species of flesh may be sold for another 
ee —Ir is lawful to sell one species of 

esh, in any manner, in exchange for another 
species of flesh, (such as the flesh of a cow 
for that of a camel or a goat). It is to be 
observed that the flesh of a cow and of a 
buffalo are of the same species, as is also the 
flesh of a sheep and that of a goat. 

The sale of the milk of one animal for an 
unequal quantity of milk of another specics 
of animal does not induce usury.—THE milk 
of a cow and of a goat are of different kinds, 
and may therefore be lawfully sold in ex- 
change for each other at unequal rates. It 
is related, as an opinion of Shatei, that these 
are of the same kind, because the object to 
be derived from cach isthe same. But our 
doctors argue that the fiesh of these animals 
is evidently of a different kind, since it 
would not be lawful for a person, on whom 
the gift of a cow in alms was enjoined, to 
sitbetitute a goat in licu of a cow, if it prove 
defective; the milk of these animals, there- 
fore, differs in point of species in the same 
manner as their flesh. It is to be observed 
that the vineggr of dates is of a diffcrent 
kind from the vinegar of grapes, because of 
the difference of their originals. So also, 
the wool of a sheep is of a different kind 
from that of a goat, because they answer 
different objects. 

Bread may be sold for flour at an unequal 
yate.—It is lawful to sell bread made of 
wheat in exchange for wheat, or the flour of 
wheat, at an unequal weight, because bread 
is considered cither as an article of tale or of 
weight, and consequently is of a different 
kind from wheat or flour, which are subject 
to measurement of capacity.—It 1s related 
as an opinion of Haneefa, that such sale is 
utterly invalid; but decrees pass according 
to the first adjudication, and this, whether 
the delivery of either the wheat or the bread 
be stipulated to take place at a future 
period. According to Haneefa the borrow- 
ing of bread is utterly unlawful,—that is, 
whether it be considered as an article of tale 
or weight,—because there is great differ. noe 
with respect to cakes of bread, either in 
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respect to themselves, or the workmanship 
of the baker. According to Mohammed it is 
absolutely legal; that is, whether the bread 
be considered as an article of tale or weight. 
According to Aboo Yoosaf it is lawful, if 
considered as an article of weight; but not 
if considered as an article of tale, because of 
the difference of the unities. 

Usury cannot take place between a master 
and his slave-—Usury cannot take place 
between a master and his slave, because 
whatever is in the possession of the slave is 
the property of the master, so that no sale 
can possibly take place between them, and 
hence the impossibility of usury. 

Unless the slave be an tnsolvent Mazoon.— 
This proceeds upon a supposition of the 
slave being privileged and tree from debt; 
for in the case of a privileged slave who is 
insolvent, usury may take place between 
him and his master, according to Haneefa, 
because (agrecably to his tenets) the posses- 
sions of such slave do not belong to the 
mastep;—and according to the two disciples, 
because although (agreeably to their tenets, 
the possessions of such slave be the property 
of his master, still as the claims Mi the 
creditors are conneeted with them, the slave 
stands in the same relation to his master as 
astranger, and consequently usury may exist 
in their dealings. 

Nor between a Mussulman and infidel in a 
hostile country.—UsuryY cannot take place 
between a Mussulman and a hostile intidel, 
in a hostile country.—This is contrary to the 
opinion of Aboo Yoosaf and Shafei, who 
conecive an analogy between the case in 
question and that of a protected alien within 
the Mussulman -territury. The arguments 
of our doctors upon this point are twofold. 
First, the prophet has said, ‘‘There is no 
usury between a MussuLMAN and a hostile 
infidel, in a foreign land.’’—Sxconpiy, the 

roperty of a hostile infidel being free to the 

ussulmans, it follows that it is lawful to 
take it by whatever mode may be possible, 
provided there be no deceit used. 

It may take place between a protected alien 
and a Miatnieit is otherwise with 
respect, to a protected alien, as his propert 
is not of a neutral nature, but sane. 


because of the protection that has been 
afforded to him. 


CHAPTER IX. 

OF RIGHTS AND APPENDAGES, 
Definition of rights and appendages, as 
confected with sule,—The rights of a ‘sale 
are things essentially necessary to the use of 
the subject of the sale, such as, in th 
purchase of a house, the right of passing 
through the road that leads to it; or, in the 
purchase of a well, the right of dr 


water from it.--Appendages émpl things 
from gvhich an advantage is derived, but in 
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a subordinate degree, such as a cook-room, 
O° fone if rights + h th 
erence of rights in a purchase, wt 
respect to a Manel a Dar, and a Bait.—I¥ 
person purchase a Manzil above which 


a e 
there is another Manzil, he is not entitled to g 


the upper Manzil, unless he have stipulated 
the purchase of the Manzil ‘‘with all its 
piohte. and all its appenaesesy “with 
everything great ‘and small upon it, In 1%, or 
of it.”—If, on the other hand, a person 
purchase a Bait above which there is 
another Bait, with a stipulation of all its 
rights, still he is not entitled to the upper 
Bait. But if a person purchase a Dar (that 
is, a serai) with its enclosure, he is entitled 
to the upper stories and the offices; because 
the term Dar signifies a place comprehended 
within an enclosure, which is considered as 
the original subject, and of which the upper 
story is a dependant part. Bait, on the 
contrary, simply signifies any place of resi- 
dence; and as the upper story of a house is 
of this nature as well as the under, it cannot 
be included in the purchase of a Bait, unless 
by an express specification, since a thing 
cannot be a dependant of its fellow. <A 
Manvil, on the other hand, is a mean ;—that 
is, it is greater than a Bait, and smaller 
than a Dar;—for although it comprchends 
everything necessary to a dwelling-place, 
still it is deticient in having no place for 
cattle: a Manzil, therefore, is in one respect 
similar to a Duar, and in another respect 
similar toa Bait; and hence, from its simi- 
larity to a Dar, the upper house is included 
in virtue of its being a subordinate part, 
whonever a specification of the rights is 
made; and, from its similarity to a Bait, the 
upper house is not included in the sale, 
unless a specification of the rights be made. 
—Some have said that, in the practice of the 

resent age, the upper house is necessarily 
included in all the above cases; bediuse a 
Bait (which means a house in the Persian 
language) docs necessarily include the upper 
story. 

A aoreh over a road, connected with a 
house, 1s not included in the sale of it, unless 
tt be expressly specified.—A PORCH over a 
road, of which the beams in one end are laid 
upon a Dar [or house] which is the subject 
of a sale, and in the other end upon the 
opposite house, or upon a pillar, is not 
included in the sale of the house, unless a 
specification of rights be made in the sale; 
because the porch covering the road is held 
to be of the same nature as a road.—The two 
disciples have observed that if the said porch 
should form the entrance into the house, it is 
then virtually included in the sale. 

The avenue is not included in the purdnase 
af an apartment of a house,—nor wells or 
eGraims im the purchase of lands, unless the 
@ppendages be expressed tn the contract.—I¥ 
® person purchase a room [Bait] in a house 

or dwelling-place [Manzil], he is not 


[Dar} 
entitled to ie use of the road, unless he d 


have stipulated the rights and appendages, 
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or the great and small pelomelie to it.—In 
the same manner, in the sale of land, a well 


or drain is not included, unless by a speci- 
fication of the rights or appendages ; because 
they are not considered as a part of the 
round, but as a dependant on it.—It is 
otherwise with el ie to a lease, for that 
virtually includes the well and ro&d without 
any specification, because the object of a 
lease 1s an usufruct, which is not to be 
obtained but by the use of the road and 
well; and it is not a custom amongst farmers 
to rent a road ora well. But the object of a 
sale may be answered without the necessity 
of including the road or well, since it is 
customary, amongst purchasers, to sell and 
trade with the subjects of their purchase, 
and to dispose of them into the hands of 
another; whence an advantage is derived 
from the transaction, without the road or 
other appendage being included. 


CHAPTER X. 


OF CLAIM OF RIGHT (PREFERRED BY OTHERS 
TO THE SUBJECT OF A SALE). 


A female slave, claimed after having pro- 
duced a child whilst in the purchaser's pos- 
session, 18, together with her child, the pro- 
perty of the claimant, provided the claim be 
established by evidence :—but if the claim be 
supported by the purchasers acknowledgment 
only, the child is not his property.—Ir a 
female slave, being sold, bring forth a child 
whilst in the purchaser’s possession, and 
another person afterwards establish, by wit- 
nesses, that she was originally his property, 
and had not belonged to the seller, fae per- 
son is entitled to the female slave, and*aiso 
to the child.—If, however, the proof be estab- 
lished by the acknowledgment of the pur- 
chaser, the claimant is in this case entitled 
to the female slave only, unless he also speci- 
fically include the child in the claim, in 
which case the acknowledgment of the pur- 
chaser entitles him to both. The distinction 
between a case of evidence and a case of 
acknowledgment is, that testimony is abso- 
lute proof, being adapted for the elusidation 
of the fact. By evidence, therefore, it is 
manifested that the slave belonged to the 
claimant ab initio, that is to say, from a 
time prior to the purchase of her; and as, 
at that period, the child was a dependant 
part of her (since it had not issued from the 
womb), it follows that the claimant has a 
right to it as well as the mother.— 
Acknowledgment, on the contrary, is defec- 
tive proof, since it establishes the right of 
property of the thing claimed in the claim- 
ant, purely from the necessity of verifying 
acknoWledgment; because an acknowledg- 
ment is a declaration ; and if the establiah- 
mept of the right of property did not in any 
egree take piace, the declaration must of 
course be false.—Now this consequence may 
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be prevented by the establishment of the 
; right of property at the time of the acknow- 

ledgment: and the child, at that period, not 
being a dependant part, as having issued 
from the womb, is therefore not ‘ncladed in 
the property of the claimant.—Some have 
said that, in case of the establishment by 
testimony, when the Kasee issues his decree 
for the claimant to take the slave, the child, 
from its dependance, is virtually included ; 
and that there is no necessity for a speci- 
fication of it in the decree. Others, again, 
have said that the specification of the child 
is an absolutely necessary condition, of which 
the adjudication in several analogous cases 

a clear proof, Thus Mohammed has de- 
clared that where the Kazee decrees the ori- 
ee to any person, without having an 

nowledge of the subordinate parts, such 
subordinate parts are not comprehended in 
the decree. Where, also, in a case of a 
claim of right to a female slave, purchased 
by another, the Kazee decrees pe slave to 
the claimant, and it so happets that the 
child she has brought forth is in the hands 
of some other person than the purchaser, 
such child is not comprchended in the de- 
cree, 

A person selling another as a slave, who 
afterwards proves tube free, must restore the 
pee :—or if the alleged slave 

ave excited the purchaser to the bargain, 
he must restore it in defect of the seller.— 
Ir a person purchase a slave, and the slave 
afterwards prove by witnesses that he is free, 
notwithstanding that, at the time of con- 
cluding the contract, he had said to the 
purchaser, ‘‘ purchase me, for I am a slave,” 
—and the seller be present, or absent at a 
place that is known, the purchaser is entitled 
to recover the price from him: but if the 
sellgr be absent, and the place of his sojourn- 
ment unknown, the itchiness is in that case 
entitled to take the price from the slave, 
who is to recover the same from the seller 
whenever it may be in his power.—If, on the 
contrary, a persdn accept of a slave in pawn, 
on the ground of the slave saying to him, 
‘accept of me In pawn, for I am a slave,” 
and it afterwards appear that he is free, the 
pawnee is not in that case at liberty to take 

ayment from the slave of the sum due to 
face whether the pawner be absent or present, 
but must at all events seek it from the 
pawner. Aboo Yoosaf holds that the same 
rule also obtains in the case of sale,—that is, 
that the purchaser has no right. under any 
circumstances, to an indemnification from 
the slave, because he has no right to take 
the price from any but the seller, or his 
security,—and the slave is neither of these, 
but merely a liar, which docs not superinduce 
responsibility.—The argument of the two 
disciples is that, in the case in question, the 
purchaser engaged in the contract on the 
sole ground of confiding in the sla9e’s de- 
claration, ‘ purchase me, for I am a slave;” 
and hence it follows, that where a slave has 
been guilty of a deceit, he is liable for the 
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price, in case the recovery from the seller be 
impracticable, in order that the injury occa- 
sioned by his deceit may be removed from 
the purchaser. The recovery from the seller, 
however, is impracticable only in case of his 
being absent at ae which is not known. 
—As, moreover, sale is a contract of exchange, 
it is possible to render the director of it 
responsible for the consideration (namely, 
the price), when the subject is lost or de- 
stroyed to the purchaser, this being what a 
contract of sale requires. It is otherwise 
with respect to pawn, as that is not a con- 
tract of exchange, but merely a contract of 
security for the receipt of the substance of 
the pawnee’s right; for which reason it is 
lawful to give a pawn as security for the 
rice, in a Sirf sale, or for the goods, in a 
Sillim sale, although an exchange with 
respect to either of these be unlawful :—in 
other words, if a pledge should be destroyed 
whilst in the possession of the pawnee, the 
pawnee is in that case held to have received 
the substance of his right ;—whereas, if a con- 
tract o®pawn were in the nature of a contract 
of exchange, it would follow that in these 
cases an exchange for the price in a Sirf 
sale, or for the goods in a Sillim sale, had 
been made previous to the scisin, and this 
is unlawful. ‘The person, therefore, who 
directs others to enter into a contract of 
awn cannot be rendered responsible for the 
ebt to which the pawn is opposed. Ana- 
logous to this is a case where the master of 
a slave says to merchants, ‘ trade with this 
slave of mine, for I have privileged him to 
trade;’? and the merchants having traded 
with him accordingly, it becomes afterwards 
known that the said slave is the property 
of another; for in this case the creditors 
have a right to reccive payment of their 
debts from the master.—It is to be observed 
that the difficulty, in this casc, arises from 
the tepets of Haneefa; for, according to him, 
a claim is a necessary condition for the 
establishment of freedom ; and here a cloim 
is out of the question, since, if the slave, 
after the acknowledgment of his slavery, 
should assert a claim to his freedom, he 
would be guilty of prevarication; and pre- 
varication 1s destructive of the validity of 
a claim. It is therefore impossible that 
after his own declaration, his freedom should 
be made apparent; and hence the statement 
of this case, according to the tenets of 
Haneefa, is erroneous. — But, in reply to 
this objection, some have observed that the 
proper statement of this case is,—that a 
person purchases a slave at a time when the 
slave himself said, ‘‘ purchase me, for I am 
a slave,” and it afterwards appears that the 
_-g-+ so purchased was originally free; 
for this statement is strictly agreeable to 
the tenets of Haneefa, since (according to 
him) the claim of freedom is required as a 
condition only in the case of a freedman, an? 
not in that of a person originally free.— 
Oth¢rs again maintain that the claim of 
freedom, in this statement of@he case also, 
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is a necessary condition; and that the 
prevarioation so occasioned is not destractive 
of the validity of the claim; for generation 
is a concealed circumstance; and the person 
not knowing that his mother was free at the 
time of his generation, he on that account 
declared himself a slave; but afterwards, 
attaining a bas of his mother’s free: 
dom at that period, he therefore claims his 
freedom.—If it be thus stated, that, a person 
having purchased a slave, it afterwards 
appears that the person so purchased was 
free, as having heen emancipated by his 
master, such statement is correct, as it does 
not involve prevarication, since the master 
is empowered to emancipate his slave. —This 
case is thercfore, in fact, the same as if a 
woman should purchase her divorce from her 
husband, and should afterwards establish, 
by witnesses, that previous to such bargain 
he had divorced her three times; or, as if a 
Mokatib should establish, by witnesses, that, 
previous to the -contract of Kitabat, his 
master had emancipated him ;—for in both 
these cases the claim and the evidertces are 
admitted, notwithstanding the prevarication; 
and so also in the preceding case. The 
ground of this is that the master bcing 
compet»nt to emancipate his slave, he may 
have done it during his absence, and the 
slave may afterwards have preferred his 
claim immediately on its coming to his 
knowledge; and on this supposition thi 
prevarication is not held to be destructiv: 
of the claim. 

Case of claim to an tmmoveable property 
after a composition with respect to it.—l¥ a 
cn claim a right in a house, ia an in- 

efinite manner, and then compound his 
claim with the possessor of the house for an 
hundred dirms, and a third person afterwards 
prove a right to the whole of the house ex- 
cepting the quantity of a cubit, for instance, 
in that case the possessor of the house, has no 
ds to any restitution from the person with 
whom he entered into the composition; be- 
cause that person, having before made an 
indefinite claim without explaining the ex- 
tent of it, may now lawfully declare it to 
have been the quantity excepted by the third 

erson.—If, on the other hands a person 

aving claimed the whole of a house, should 
then compound with the possessor for an 
hundred dirms, and another person should 
afterwards lay claim to part of the house, in 
that case the possessor of the house is entitled 
to a restitution of a part of the sum he had 
paid in composition, proportionate to the 
amount of the second claim.—It is to be 
observed that a composition of an undefined 
right for defined property is lawful, because 

e annulment of an undefined right cannot 
occasion contention. 

Section. 
‘Of Fazoolee Beea, or the Sale of the Property 

4 2 another without his Consent. 

bate contracted without authority may 
be dissolved by the provristor of the subject.— 
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Ir a person sell the property of another 
without his order, the contract is complete, . 
but it remains with the proprietor either to 
confirm or dissolve the sale as he pleases. 
Shafei is of opinion that the contract, in this 
case, is not complete; because it has not 
issued from a lawful authority; for that is 
constituted only by property or germission, 
neither of which exist in this case. The 
a ase of our doctors are, that such a 
sale is a transaction of transfer, performed 
by a competent person with respect to a fit 
subject: it is therefore indispensable that 
the contract be regarded as complete; for, 
besides that there is no injury in this to the 
proprietor (as he has the power of dissolving’ 
it), it is attended with a great advantage to 
him, inasmuch as it frees him from the 
trouble of seeking for a purchaser, settling 
the price with him, and other matters.— 
Moreover, it is attended with an advantage 
to the seller, whose word it preserves sacred, 
and to the purchaser, to whom it confirms a 
bargain, with which, as having voluntarily 
concluded it, he may be supposed to be 
pleased.—In order, therefore, to obtain these 
advantages, a legal power is established in 
the seller of another's property, more espe- 
cially as the consent of that other has been 
given by implication, since a wise man natu- 
rally assents to a deed attended with advan- 
tage to himself.—-It is to be observed that it 
is requisite that the proprietor give his con- 
sent on the condition of the subject of the 
sale, and the buyer and seller being extant; 
because, as his assent is a deed relative to 
the contract, it is necessary, of consequence, 
when he gives it, that the contract be in 
existence; and the existence of the contract 
depends on the existence of the parties, and 
of the subject of the sale. 

If assented to, the price 1s the property of 
the proprictor, and a deposit with the Fazoolee 
seller.—WHEN the proprietor of an article, 
in a Fazvolee sale, gives his assent to it, the 
price becomes his property, and remains in 
the hands of the Fazoolee seMler as a deposit, 
in the same manner as if he had been an 
agent for sale; because the assent is equi- 
valent to a previous appointment of agency. 

Who ts at liberty to dissolve the contract 
without his concurrence.—ItT is in the power 
of the Fazoolee, or person who sells the pro- 
perty of another without authority, to dis- 
solve the contract without having obtained 
the consent of the proprietor. It is other- 
wise in the case of a marriage contracted by 
a Fazoolee, as that cannot be dissolved 
Without the consent of the person on whose 
account he concluded it. 

It is to be observed that the existence 
of the parties, and of the subject of the 
sale, is sufficient towards the consent of 
the proprietor only in case of the price being 
in money; for, if 1t be spud in goods, 
then tiie existence of the price also is a 
necessary condition.—In this case, however, 
the, consent of the proprietor is not an 
assent to the contract of sale (because the 
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sale is, in this instance, a sort of purchase, 
,and a Fazoolee purchase does not rest upon 
the assent of the person on whose account 
the Fazoolee made the purchase, inasmuch as 
the purchase is considered in law to have 


been made for himself), but merely an assent 


-to the, Fazoolee purchaser making over the 
property hqhas agreed to give in return for 
the property which has been constituted the 
price of it. This price, therefore, consisting 
of goods, becomes the property of the Fazoo- 
lee, who remains responsible for the subject 
of the sale, payable in a similar, if it be of a 
nature that admits of similars,—or, if other- 
wise, for the value of it. 

* Ir the proprietor should die, then the con- 
sent of the heirs is of no efficacy in the con- 
firmation of the Fazvolee sale, in either case ; 
that is, whether the price have been stipu- 
lated in money or in goods; because the 
contract rested entirely on the personal assent 
of the deceased. 

If the proprietor die, and the, subject be 
not specified, the sale is invalid.—Pr a person, 
having given his assent to a Fazoolee sale, 
should afterwards die, and it be not known 
whether the subject of the sale was extant 
or not when he gave his assent, in that case 
(according to one opinion of Aboo Yoosaf, 
which has been adopted by Mohammed), the 
sale is valid, because of the probability of the 
existence of the subject of the sale at the 
period of assent. Aboo Yoosaf, however, 
afterwards receded from this opinion, and 
declared this sale to be unlawful, because of 
the doubt with regard to the existence of the 
subject of the sale, which in his opinion 1s 
destructive of its legality. 

The emancipation, by the original pro- 
prietor, of a slave usurped and sold by the 
usurper, 1s valid.—Iy a person usurp a slave, 
and, sell him to another and, that other 
having emancipated him, the original pro- 
prietor afterwards confirm the sale, in this 
case the emancipation, according to Haneefa 
and Yoosaf, is valid, upon a favourable con- 
struction. Molf_mmed maintains that it is 
not valid, since an emancipation cannot be 
made except with relation to property, in 
conformity with a tradition of the prophet 
to that effect; and the purchaser was not 
proprietor of the slave at the time of the 
emancipation, because the validity of the 
sale then rested on the assent of the pro- 
prietor; and a suspended sale does not 
endow with a right of property. Where 
moreover, the right of property is contirme 
by the master’s assent to the sale, 1t becomes 
confirmed, first in the usurper and then in 
the emancipator, by a retrospect and devolu- 
tion; and a right of property thus confirmed 
is established in one shape but not in another 
shape; and manumission is not valid except 
where the right of property exists In every 
shape, in conformity with the pelbop rove 
cited. Upon this principle it is that émanci- 
pation is not lawful where a person, reahhee 
usurped a slave, gives him his liberty an 
afterwards makes a retribution to the pro- 
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prietor ;—or, where a person, having pur- 
chased a slave, allowing an option to the 
seller, emancipates him, and afterwards re- 
eeives from the seller a confirmation of the 
sale. On the same principle also the sale 
‘s unlawful, where a person, having pur- 
shased a slave from an usurper, sells him 
again to another, and the proprietor after- 
wards confirms the sale of the usurper ;—and 
emancipation is likewise invalid, where a 
person, having purchased a slave from an 
ugurper, gives him his liberty, and the 
usurper afterwards makes a retribution to 
the proprietor. The argument of the two 
Elders is that, in the case in question, a sus- 
pended right of property is established in the 
purchaser in virtue of an absolute deed in- 
stituted for the purpose of enjoyment of pro- 
perty, namely, an absolute sale without any 
stipulation of option; and as, in the estab- 
lishment of this right of property, no injury 
results to any one, it fullows that the eman- 
cipation of the purchaser (which rests upon 
his right of property), is also established in 
suspen, in the samo manner as the right of 
property. When, therefore, in virtuo of the 
assent of the proprietor, the right of pro- 
perty operates, it tollows that the suspended 
emancipation also operates:—in the same 
manner as where a person purchases a slave 
in pawn from the pawner, and afterwards 
emancipates liim,—in which case the emanci- 
pation remains suspended in its operation, as 
well as the right of property of the purchaser, 
until the consent of the pawnee be obtained, 
or the pawn be redeemed by the pawner :—or, 
as where an heir emancipates a slave belong- 
ing to the deceased, at a time when the estate 
was encumbered with debt,—in which case 
the cmancipation remains suspended in its 
operation until the debts be liquidated, when 
it immediately takes place. tt is otherwise 
where an usurper, having emancipated the 
slave De had usurped, afterwards makes a 
composition with the proprietor; because 
usurpation does not entitle to the enjoyment 
of property :—or, where a purchaser of a 
slave, under a sale stipulating a condition of 
option to the seller, emancipates the said 
slave; because in that case the sale is not 
absolute, and the existence of the option is 
preventive of the operation of the right of 
property in the a es :—or, lastly, where 
a person, having purchased a slave from an 
usurper, sclls him to another, and afterwards 
the original proprietor gives his assent to the 
sale of the usurper; because in virtue of the 
assent of the proprietor the right of property 
vests in the purchaser, upon such assent 
being signified, but not before: the righteof 
property, moreover, of the second purchaser 
Wace suspended ; and consequently, as the 
right of property vests in the first purchaser 
now (ond not before), it necessarily follows 
that such suspended right of property becomes 
null, 

The fine incurred for maiming a slave sold 
under a usurpation goes to the purchaser, if 
the former proprietor assent tO such sale,— 
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im, and the slave be maimed * 
by any pn whilst in the possession; of 
e purchaser, and he [the porches exact 
the fine of trespass from the maimer, and 
the original proprietor then give his assent 
to the sale,—in this case the fine is the pro- 
rty of the purchaser ; because the slave is 
in such case considered as the property of 
the purchaser, from the period of the pur- 
chase, whence it is evident that he was so at 
the time of the maiming: and this is an 
argument against the doctrine of Mohammed, 
ec hibited in the preceding case, since as the 
fine is, in this instance, the right of the pur- 
chaser solely in virtue of the establishment 
of right of property in him from the period 
of the purchase, it follows that the emanci- 
pation of the purchaser would be valid for 
the same reason. The reply of Mohammed 
to this is, that aright of property established 
in one shape only (that 1s, in an incomplete 
manner) is sufficient to entitle toa fine, but 
not to the performance of emancipation, 
which requires that the right of profierty be 
perfect and complete. It is to be observed 
that although the fine, in this case, be the 
right of the purchaser, still if it exceed the 
half «f the price, it is requisite that he be- 
stow tne excess in charity ; bccause the fine 
for the destruction of the limb cannot exceed 
half the price, as the fine of trespass for 
maiming a freeman is one half of the tine of 
blood, and consequently, the fine for maim- 
ing a slave is one half of his valuc. Now 
nothing can be included im the responsibility 
beyond what may be opposed to the price, 
and implicated in it. Any excess, therefore, 
over half the price, is an acquisition to which 
the proprietor 1s not entitled, or to which his 
claim is doubtful, and is therefore not per- 
feotly lawful to him. 

The resale of a slave purchased from a 
usurper is rendered invalid by the proprietor 
signifying his assent to the first sale: but if 
the slave perish in the interim the assent is 
of no account.—I¥ a person purchase an 
usurped slave, and sell him to another, and 
the propriety afterwards give his assent to 
the first sale, in that case the second sale is 
invalid ; because the right of property then 
established in the first purchascr destroys the 
suspended right of property of the second 
purchaser, as has been already explained ; 
and also, because there is an cateinnse in it, 
since itis possible that the proprietor may 
not give his assent to the sale. But if, after 
the sale of the slave by the purchaser, he 
should then either die or be killed, and the 
proprietor afterwards give his assent to the 
sale, such assent is not valid; because the 
existence of the subject of the sale ie re- 
quisite to the assent, and that no longer 
exists in either instance. : 
¢ OssEecTion.—The reason here alleged is a 


‘ee hin ee erment of a limb, such as 
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valid one where the slave dies a natural 
death ; but it is not so where he is slain, be- . 
cause in that case the slave, in virtue of the 
existence of the amercement, is considered, 
as it were, to be himself in existence,—for if 
a slave, haviug been sold by a valid contract, 
should afterwards be murdered whilst,in the 
possession of the seller, still thegsale is not 
null, since the consideration for the subject 
of the sale fname. the amercement) is ex- 
tant,—whereas, if he die a natural death in 
the hands of the seller, the sale is null. It 
would therefore appear that the assent, in 
case of the murder of the slave, is of no effect. 

Reprty.—In the case in question it is not 
possible to consider the fine as the right of 
the purchaser, since not having been the 
proprietor of the slave at the period of the 
murder, he can have no right to the amerce- 
ment, nor can the slave, in virtue of the 
existence of the amercement, be considered 
as extant with respect to him. The slave, 
therefore, js not extant with relation to him, 
either actually or yn It is otherwise 
in the case of a valid sale, because there the 
purchaser had acquired a right of property 
to the slave which may be transferred to the 
consideration for him ; and consequently the 
slave may be considered as extant with 
respect to him. 

An article purchased through the medium 
of an unauthorized person cannot be returned 
to the proprictor, although the purchaser prove 
the want of authority, or the proprietor’ s 
assent to the sale :—but tf the seller avow his 
not being authorized, the sale is null.—Ir a 
person sell a slave, the property of another, 
and the purchaser establish by witnesses 
that the seller had acknowledged that he 
had sold him without the assent of the pro- 
prietor,—or, that the proprietor had declared 
that he had not given his assent to the gre, 
and the purchaser wish to return the slave, 
the evidence adduced by him is not to be 
admitted ; because there is a prevarication 
in his plea, since his act of purchasing the 
slave amounts to a declaratioh of the validity 
of the sale, and the plea he afterwards pre- 
fers 1s contradictory of this: his plea, there- 
fore, is not valid; and testimony is to be 
taken only where the plea it tends to establish 
is of a valid nature. If, however, the seller 
should declare before a magistrate that he 
had made the sale without the authority of 
the proprietor, the sale in that case becomes 
null, provided the purchaser desire the dis- 
solution of it, because the inconsistency of 
the purchaser is no bar to the validity of the 
declaration of the seller, and when the parties 
both concur in the same wish the sale is 
rendered null of course :—but the conour- 
rence of the purchaser is a necessary con- 
dition. What is here advanced, that ‘the 
evidence adduced by the purchaser is not to 
be admitted,” is the doctrine of the Jama 
“ veer. The compiler of the Hedaya 
observes that it is mentioned in the Zeeadat, 
that if a person purchase a female slave (for 
instance) for one thousand dirms, and take 
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possession and pay the price, and afterwards, 
in consequence of another person claiming 
her as his property, and asserting his right 
to her, surrender her to him,—and he [the 
purchaser] establish, by witnesses, that the 
seller had acknowledged that the slave was 
ethe preperty of the said claimant, the testi- 
mony 80 géven is inadmissible. Between 
these two cases, therefore, there is an evident 
contradiction, which, however, our modern 
doctors thus account for. In the case alluded 
to in the Jama Sagheer, the slave was in the 
possession of the purchaser when he produced 
the witnesses; but in that from the Zeeadat 
the slave was in the possession of the claimant 
and not of the purchaser; and the condition 
on which a restitution of the purchase-money 
from the seller is‘warranted (namely, non- 
existence of the subject of the sale with rela- 
tion to the purchaser) not existing in the first 
case, but existing in the second, the evidence 
in the first case is therefere rejected, and in 
the second it is admitted. e 
In the sale of immoveable property by an 
unauthorized person, the seller is not respon- 
sible. —IF a person sell a house belonging to 
another, Sithout his permission, and make 
delivery of it to the purchaser, and after- 
wards declare that he had sold it without the 
ermission of the owner, then (according to 
aneefa and the last opinion of Aboo Yoosaf) 
the seller is not responsible.* The first 
opinion of Aboo Yoosaf was that the seller 
is responsible, and this opinion has been 
adopted by Mohammed. This case is one of 
the examples of usurpation over immoveable 
property, concerning which there is a diffe- 
rence of opinion, as will be fully explained 
under the head of Usurpations. 


CHAPTER XI. 
OF SILLIM SALES. 


Definition of Sillim.—KanooreEk explains 
Sillim literally to signify, a contract involv- 
ing a prompt delivery in return for a distant 
delivery. In the language of the Law it 
means a contract of sale, causing an imme- 

iate payment of the price, and admittiug a 
ae in the delivery of the wares. In this 
kind of sale, the wares are denominated 
Mooslim-fee-hee,t the price Rasal-Mal,} the 
seller Mooslim-ali-he,§ and the purchaser 

bul Sillim. I ; 
a, Stllim sale ts lawful.—A s1Lui™ sale is 
authorized and rendered legal ae particular 
assage in the Koran, and also by an express 
feolaretion of the prophet prohibiting any 


* Meaning, that the proprietor is not to 
look to the seller for the price of his house, 
but to the purchaser ;—or, that the seller is 
not security, for the purchaser. r 

+ Literally, the advanced on account of. 

The capital stock. 

i Literally, the advanced to. 

| Literally, the advancer. 
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one from the sale of what is not in his 


ossession, but authorizing a Si e. 
t is to be observed that Sillim sale i 
contrary to anetOny because of the non- 
existence of the subject of it, since it is a 
sale of a non-existent article, as the subject, 
in a Sillim sale, is merely the thing for which 
the advance is made, and that does not appear. 
Analogy, however, is abandoned in this in- 
stance, because of the text and tradition 
above cited. 

In all articles of weight (except dirms 
and deenars), measurement of capacity.— 
A SILLIM sale, with relation to articles of 
weight, or measurement of capacity, is law- 
ful, because the prophet has said, ‘‘ Who- 
soever enters into a SILLIM sale with you 
let him stipulate a determinate weight an 
measurement, and a determinate period of 
delivery.” Dirms and deenars, however, 
are not included in the description of articles 
of weight, because both of a ee are repre~ 
sentatives of price, andin a Sillim sale it is 
requisitg that the subject of it be otherwise 
than a representatives of price. Hence if a 
peren should enter into a Sillim sale, stipu- 
ating the immediate payment of ten yards 
of cloth to the seller in heu of ten dirms to 
be delivered to him by the seller at a future 
period, the Sillim sale so contracted is invalid. 
Some have said that this sale is absolutely 
null. Others, again, have said that although, 
considering it as a Sillim sale, it is certainly 
invalid, still it is not null, since it may be 
executed so as to answer the views of the 
parties as far as possible, by considering it 
simply as a sale of cloth for a price payable 
hereafter ; more especially since, in all con- 
tracts, the spirit is what is to be attended to. 
The former, however, is the better opinion ; 
because, although sales may lawfully be 
rendered valid in every possible degree, with 
relation to the things concerned which the 

artiess have contracted, yet as, in the case 
in question, the things so contracted for are 
dirms and deenars, which from an express 
prohibition are incapable of being made the 
subject of a Sillim sale, the contract with 
relation to them cannot in any degree be 
rendered valid. 

Longitudinal measurement and tale.—A 
SILLIM sale with respect to articles of longitu- 
dinal measurement, such as cloth, or the like, 
is lawful, because is it possible to detine them 
exactly by specification of the number of 
yards in respect to the length and breadth, 
and the quality and workmanship of it. (By 
the quality is meant the fineness or coarse- 
ness; and by the workmanship the looseness 
or closeness of the texture.) The specification 
by a recital of these particulars, moreover, 
is r@quisite, in order that ignorance may 
be avoided: it is therefore essential to the 
validity of the contract. In the same man- 
ner also, a Sillim sale is lawful with respecte 
to all articles of tale, which do not essential] 
diffe; in their unities, such as eggs an 
walnuts ; because, in all artiples of tale 
between the unities of which the difference 
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is trifling, fhe rate is ascertainable, the 
quality definable, and the delivery to the 
purchaser practicable: a contract of Sillim, 
therefore, with respect to such articles is law- 
ful. Inarticles of this nature, also, the great 
and the small are considered as the same, 
because mankind have agreed in making 
no account of the difference. It is otherwise 
with respect to melons and pomegranates, 
because the difference in them is considerable. 
It is to be observed, that where there is a 
difference in the individuals of any kind, it 
may be known whether such difference be of 
any account or not by the cftect it has on the 
price. Thus articles of which the individuals 
of the same kind beara different price are 
considered as different ; but where the price 
is the same with respect to the individuals 
they are considered as similar. Itis related, 
as an opinion of Jlancefa, that ostrich eggs 
are not similars, as they bear different prices. 

It is to be observed that.in the same manner 
as a Sillim contract is lawful with respect to 
similars of tale according to number, so is it 
lawful with respect to them according to a 
measurement of capacity. Ziffer has said 
that it is not lawful according to a measure- 
ment of capacity, as that docs not apply to 
article: of tale; and it is also a tenet of his, 
that a sillim sale with respect to articles of 
tale is unlawful because of the difference 
between the individuals of the kind. The 
reasoning of our doctors is, that quantity is 
sometimes ascertained by number and some- 
times by measurement of capacity ; and that 
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or hay, unlese the quality be ascertained.— 
SriiM sale is not lawful with respect to the 
of an animal, such as the head, or fhe 
eet, because those are not similars of tale, 
nor is there any measure by which the size 
of them might be ascertained. In the same 
manner also, a Sillim sale is unlawfal withe 
respect to skins, according to@umber, or 
firewood according to bundles, or hay ac- 
cording to packages, except the quantity be 
ascertained by specifying the length of the 
string that ties them; for then the Sillim 
sale with respect to them is lawful, provided 
the mode of binding be not such as to create 
a difference. ' 
Nor unless the subject be in continued exist- 
ence until the time of delivery.—A SILLIM 
sale is not lawful, unless the subject of it be 
in existence, from the conclusion of the con- 
tract, until the stipulated period of its de- 
livery. Hence the sale is not lawful if the 
subject be not in existence at the formation 
of the contract, but be extant at the period 
stipulated for its delivery: or vice versa ;— 
or if, being extant at the formation of the 
contract, and the time of delivery, it should 
have been non-existent at some period of the 
intervening time. Shafci maintains that the 
existence at the period of delivery is suffi- 
cient whether the article have been extant 
before or not; because in this case the seller 
is capnble of delivery at the period on which 
delivery is required. The arguments of our 
doctors upon this point are twofold.—Frrsr, 
a saying of the prophet, “Ye shall not sell 


similars of the same apecics being considered i fruit by way of sILLIM until their ripeness be 
as articles of tale only because of the consent | apparent,” which evidently implies that the 


and practice of mankind, they may for the 
same reason be subjected to a measurement 
of capacity by the consent of the parties. A 


capability of the delivery from the formation 
of the contract Is necessary. SECONDLY, the 


| capability of delivery is founded on the arti- 


Sillim sale is likewise lawful with respect to} cle being fit to be taken possession of by the 


Faloos. 
opinion of the two disciples; but that 

ohammed is of a different opiniom, since, 
according to his doctrine, Fuloos are repre- 
sentatives of price. The doctrine of the two 
disciples on this head has been already ea- 
plained in treating of Usury. 

It is not lawfal tcith respect to animals.— 
A atTinim sale with respect to animals is 


Some have said that this is the} purchaser, and it is therefore inaispemmble 


that it be in uninterrupted existence from 
the formation of the contract to the instant 
of delivery. 

Ir, at the promised period of delivery, the 
subject of the Sillim be lost or disappear, the 
purchaser has in that case the option of dis- 
solving the contract, and receiving back the 
price from the seller,—or of waiting until 


unlawful. Shafei deems it lawful, as the the subject of the sale may be recovered. 

article may be ascertained by an explana-! This is analogous to the absconding of a 

tion of the genus, the age, the species, and | slave after the sale of him but before the 

the quality; after which only a small dif- | delivery, in which case the purchaser has 

ference can take place, in the same manner the power of either dissolving the contract 

as in the case of cloth. Our doctors, on the or waiting until the slave may be recovered. 

other hand, argue that after such explana- 9 Jt ts lawful with respect to articles which, 
tions the difference may still be great with although perishable in their nature, are kept 
respect to various qualities and hidden! tn a@ state of preservation, or in situations 

ciroumstances, Which must occasion u con-' trhere the article may alecays be had.—A 

tention: in opposition to the case of cloth,‘ strtim sale is lawful with respect to dried 

because, as being the workmanship of an, | and salted fish, provided it be according to a 

there is rarely any material difference in standard weight, and the species be known ; 

two pieces of the same kind. Besides, it is because in this case the subject of the sale is 

*recorded in the Nak] Saheeh that the prophet | of an gscertained nature, the quality is de- 
forbad the Sillim sale of animals; and this. fined, and the delivery is practicable, since 

prohibition extends to every species of; such fish is always fit to be taken possession of. 

animals, evga to sparrows. Thfs species of sale, however, is not allowed 
Or the parts of animals, or skins, firgwood, according to tale, since the individuals 
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amongst fish are not similar:—nor is it 
allowed with respect to fresh fish,—unless 
at such a particular period of the year as 
renders the procurement of them certain, in 
which a Sillim sale with respect to them, 
according to a fixed weight, is lawful, pro- 
vided the species be defined. The reason of 
this if that fresh fish is not always to be 
had, being Sometimes withheld, in the winter 
season, in consequence of the water bein 
frozen. In any city, however, where frieh 
fish are always to be procured, a Sillim sale 
with respect to them is perfectly lawful, 
proviced it be according to weight, and not 
ry tale.-—It is related, as an opinion of 
aneefa, that it is not lawful to make a 
Sillim sale with regard to the flesh of fish of 
so large a nature as to occasion their flesh to 
be cut in the same manner as that of oxen 
or goats, for instanec, because, being illegal 
with respect to all other animals, it follows 
that it is likewise so with respect. to fish, of 
which the flesh is equivalent to that of any 
other creature. ® 
It is not lawfulreith respect to flesh-meat —- 
A sittim sale of flesh is utterly unlawful, 
according to Haneefa. The two disciples 
muintain that it ix lawful with respect to the 
flesh of quadrupeds, provided a notification 
be made of the flesh of a known and deter- 
minate part oi as the haunch, for in- 
stance), and that a description be given of 
the qualities (such as fatness or leanness, for 
instance); because in this case the weight of 
the flesh is determined, and the qualities are 
ascertained,—whence it is that, im case of its 
destruction, a compensation of a similar 1s 
given, and also that it is lawful to borrow it 
according to weight, and that usury takes 
place with regard to it. It is otherwise with 
respect to the flesh of birds, for a Sillim sale 
of that is unlawful, sinee it 1s impossible to 
specif¥ the flesh of a particular part, inas- 
much as it is not a custom to separate the 
parts of birds in sale, because of their small- 
ness. The argument of Hancefa is that the 
quantity of tlesh + uncertain, because of the 
ifference occasioned by the bones, in regard 
either to their number or grossness ; and also, 
because of the difference which takes place 
with respect to the fatness or leanness, as 
animals are fat or lean according to the sea- 
sons; and as this uncertainty 1s a cause of 
contention, such sale is therefore inadmis- 
sible ;--and for the same reason, the Sillim 
sale of flesh without bones is not lawful. 
This is approved. With respect to the cases 
quoted by the two disciples of a compensation 
of a similar being made for flesh in case of its 
destruction, and of it being lawful to borro& 
it, the legality of such compensation, &c., is 
not admitted: but admitting the legality, 
still the principle on which the compensation 
of a similar proceeds is evidently because the 
retribution of a similar is more equitable than 
that of money, since money answers orfty to 
the object, whereas the similar answers both 
object and appearance ; and the legality ¢f 
borrowing flesh is because a seisin made by 


SALE. 


301 


borrowing is an obvious and coersbe one}; 
in opposition to that of a Sillim sale, which 
rests upon description. 

The period of delivery must be specified.— 
A sILurM sale is not lawful unless the period 
for the delivery of the wares be fixed.—Shafei 
has said that it is lawful in either case (that 
is, whether the period of delivery be fixed 
or not); since it is recorded in the traditions 
that the prophet authorized Sillim sales in 
an absolute manner, without any restrictions 
regarding the limitation of the period. The 
arguments of our doctors upon this point are 
twofold.—Fixst, the prophet has ordained 
that all Sillim sales shall be made with a 
stipulation of a fixed period for delivery.— 
SECONDLY, the prophet has prohibited man 
from selling what is not in his possession 
but has nevertheless authorized and rendere 
legal Sillim sales, on this principle, that poor 
people stand in need of such engagements, 
in order that, by means of tho money they 
receive in advance, they may acquire the 
subject of the sale, and deliver it to the pur- 
chaser. *It is therefore requisite that a fixed 
period be stipulated, beeuuse if the seller 
were liable to an instantaneous delivery on 
demand, the principle on which the legality of 
such sale is founded would not be answered. 
Moreover, an indefinite period is unlawful, 
because of the uncertainty; in the same 
manner as in a sale where the prico settled 
is to be paid ata future period without defin- 
ing it. Itis to be observed that the smallest 
term that can be fixed for a delivery, in a 
Sillim sale, is one month.—Some allege the 
smallest term to be three days ; others again 
fixed itat any term excceding half'a day. The 
first opinion is authentic; and decrees are 
passed accordingly. 

Private standards of measurement cannot 
be used in it.—THE stipulation of a private 
measure of capacity or longitude is not law- 
ful in a Sillim sale, because of the uncer- 
tainty, founded on the possibility of tho 
criterion being lost in the interval between 
the conclusion of the contract and the 
delivery; as has been alrcudy explained. 
It is necessary also that the instrument of 
measurement be of a substance not liable 
either to contract or expand, but that it 
be of a fixed nature, such as a large cup. 
Leathern bags, however (such as those in 
which water is contained), arc allowable for 
this purpose, according to Aboo Yoosaf, be- 
cause of the practice of mankind. 

It is not lawful under a restriction of the 
subject to the produce of a particular place. 
= SILLIM sale, with respect to the grain of 
a specific village, or the fruit of a specific 
orchard, is not lawful; for if any accident 
should, happen to these particular places, the 
delivery becomes impracticable: such practice 
has moreover been prohibited by the prophet. 
—This specification is, however, lawful, ac- 
cording to some doctors, provided it be to 
define the quality, as where a specification is 
made of the grain of Kishmaran in, Bokhara, 
or of Boshakee in Fargana, ; 
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And —— that the genus be |_| 
and that the species, quality, quantity, period 
of delivery, rate, and place of delwery, be 
all determined.— A SILLIx sale is not lawful, 
according to Haneefa, except on seven con~- 
ditions. I. That the genus of the subject of 
the sale be specified, such as wheat or barley. 
Il. That the species of it be Axed, such as 
wheat of a soil that is watered by means of 
a canal, or other artificial mode, or wheat of 
asoil watered by rain. JII. That the quality 
of it be fixed, such as of the best or worst 
kind. 1V. That the quantity of it be fixed 
according to a standard of weight, or measure- 
ment of capacity. V. That the period of the 
delivery be fixed, according to ordinances 
in the traditions. VI. That the rate of the 
capitul advanced be fixed, provided it be of a 
nature definable by a rate, as where it 1s an 
article of weight, of measurement of capacity, 
or of tale.—And, VII. That the place of 
delivery be fixed, provided the subject: of the 
sale, on account of its i al require por- 
terage.—Th two disciples have said, that if 
the capital to be advanced be present, and ex- 
hibited, there is then no need of any mention 
of the rate ; and also, that there isno need of 
explaining the place of delivery, since the 
delivery must be made in the place where the 
cont: act is concluded. Thus there is a dis- 
agreement of opinion with respect to these 
two conditions between Hanecfa and the two 
disciples. — The argument of the two disci- 
ples in support of their furmer position, is 
that as the prico is present and exhibited, 
the objcot may be obtained by a reference to 
it, the case being, in fact, the same as that of 
cloth stipulated as the price, in a Sillim sale, 
of which specification is not a requisite con- 
dition, provided it be produced to view and 
capablo of a reference. ‘The arguments of 
Haneefa are twofold. First, as it often 
happeus that many of the dirms and deenars 
are of a bad kind, and that the purchaser 
during the meeting 18 incanable of exchang- 
ing them, the seller therefore returns them ; 
and a proportionate deduction being made 
from the wares, the sule remains extant in a 
degree proportionate to the sum received b 
the scllor. Now, in this case, and under suc 
vircumstanoes, if the amount of the dirms 
be not known; it follows that it cannot be 
known in what extent the Sillim sale exists. 
SECONDLY, as it sometimes happens that the 
seller, being incapable of acquiring the sub- 
ject of the sale, 1s under the necessity of re- 
storing the price, it follows that if this should 
not have been explained, it is impossible to 
judge what sum he ought to return. | 

OnsEctron.— These two suppositions are 
merely imaginary, and therefore of no weight. 

_RepiLy. — Imaginations, with respeot to 
Sillim sales, are equivalent to realities ; be- 
cause such sales are of but a weak nature, 
being authorized (as has been ateady ex- 
plained) in opposition to analogy. enoe 
imaginations with respect to them are of 
weight ; apd it is necessary that the price be 
definite with respect to the rate, provided it 
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be of such a kind as that the contract may 
relate to a rate ; but if it be cloth, the speci- 
fication of a number of yards is not required 
as a condition, since these are not considered 
as the rate, but the description. 

As, also (according to Haneefa), an expla- 
nation of the rate of the price is an essentia 
condition to the Sillim sale, it folloWs that’ 
(agreeably to his tenets) a sale ofthis nature 
is not lawful where the wares, being of 
different kinds (such us wheat and barley), 
are opposed to any specific sum (one hundred 
dirms, for instance), without a separate price 
being specified in opposition to each of the 
kinds, because the amount being here op- 
posed generally to both, the particular price 
of each remains unknown.—In the same 
manner also, it is not lawful where, the price 
being of different kinds (such as dirms and 
deenars), an explanation is given of the 

uantity of one of these kinds and not of 
the other; for in this case the contract of 
Sillim is not lawful in the degree to which 
an unkndéwn quantity is opposed to it; and 
consequently, it is lea invalid with respect 
to the degree in which it is opposed to a 
known quantity, since one contract relates 
to both. According tothe two disciples both 
these modes of Sillim are lawful, since in 
their opinion an exhibition of the price with- 
out any explanation of the rate is valid.— 
The argument of the two disciples in sup- 
port of their second position is, that the place 
of the contract is fixed for the delivery, be- 
cause the contract, which is the cause of the 
delivery, did there take place: the case is 
therefore the same as that of a borrower or 
usurper, on each of whom it is incumbent 
to deliver what he may have borrowed or 
usurped at the place in which these deeds 
took place. — The reasoning of Haneefa is, 
that as the delivery of the subject of a Sillim 
sale isnot immediately incumbent, the fiacein 
whichthecontractis concluded isnotabsolutely 
fixed as the place of delivery.—(It is other- 
wise In cases of loan or usurpation, since the 
repayment of the loan ands the restitution of 
the usurped article are incumbent upon the 
instant.)—Now as the place of concluding the 
contract 1s not necessarily fixed as the place 
of delivery, it is requisite that some place be 
specified, as the uncertainty in this particular 
may otherwise produce a contention, since the 
price of goods varies in different places : it is 
therefore indispensable that a place of de- 
livery be specified by the parties. Igno- 
rance, moreover, with respect to the place 
of delivery, is equivalent to uncertainty with 
respect to the quality of the goods or the 
quality of the price: and accordingly, some 
of our modern doctors have said that if a 
contention arise between the parties with 
respect to the place of delivery, then, agree- 
ably to the tenets of Haneefa, their oaths 
must be severally taken, as in the case of 
a oofitention regarding the quality of the 
price ;—whereas, ps Rope to the tenets of 
tee two disciples, their oaths are not to be 
taken. Others, again, haye said that, agree- 
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ably to the tenets of Haneefa, their oaths are 
not to be taken; whereas, agreeably to the 
tenets of the two disciples, their oaths are 
té be taken, because, according to them, the 
place of delivery is virtually involved in the 
contract itself, and consequently a conten- 
tion with respect to it induces the neces- 
sity of the oaths of both parties, in the 
same manfier as if it related to the goods 
or price:—and that the delivery, in the 
opinion of Haneefa, not being involved in 
the contract, but existing only as a condi- 
tion, 1s therefore equivalent to a condition of 
oEuon, or a determination of the period of 
the payment of the price ;—and a contention 
regarding these does not induce the necessity 
of the oaths of the parties, but is determined 
by the affirmation of the seller. 

Ir is to be observed that, in the same 
manner as Haneeta and the two disciples dis- 
agree regarding the specification of the place 
of delivery in a Sillim sale, so also they dis- 
agree regarding the specification of a place 
for the payment of the price @here it is 
stinulated at a future period), —the speeitica- 
tion of a place for the payment of rent,—and 
also, the specificution of a place for the pay- 
ment of a sum due from a partner in a divi- 
sion of stock, An example, with respect to 
payment of the price, appears where a 
person purchases anything 1n exchange for 
articles of weight or measurement of capa- 
city,—or for sume definite price—in which 
case, according to Hanecfa, it is requisite 
that the place of payment be specified, pro- 
vided the price be payable at a future period ; 
—whereas, according to the two disciples, 
such condition is unnecessary, as the place of 
concluding the contract is absolutely tixed 
for the payment. —-(Some haye said that 
Haneefa, in this particular, coincides with 
the two disciples. This, however, is erro- 
neows, since it is certain that a difference of 
opinion obtains, as has been already stated ; 
and such, also, is the opinion of Shimsal- 
Ayma).—An example, with respect to rent, 
appears where @ person rents a house, a 
quadruped, or the like, stipulating the price 
to consist of some article of weight or 
measurement of capacity, or of some specific 
article such as 1s capable of being a debt 
upon the person,—in which case, according 
to Haneefa, it 1s requisite that the place of 
payment of such rent be particularly men- 
tioned,—whereas, according to the two disci- 
ples, the mention of it is not requisite, but 
the house itself is fixed as the place of pay- 
ment,—or (in the case of hire of an animal) 
the place where the hirer returns the animal 
to its owner.—An example with respect, to 
a division of property, appears where two 

rsons, jointly possessing a house, agree to 

ivide off their shares, and one of them, 
having obtained a larger portion than he is 
entitled to, agrees to compound with the 
other by the payment of a particular sum,— 
in which case, according to Haneefa, the 
specification of the place of payment ig a 
necessary condition,—whereas, according to 
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the two disciples, this is unnecessary, as the 
place of concluding the agreement determines 
the place of payment. 

The place of delivery, however, need not 
be determined with respect to articles which 
are not of expensive carriage.—IF the article 
for which the advance is made be of such a 
nature as does not require any expense of por- 
terage, such as musk, camphire, saffron, or 
small pearls, there is no canning & according 
to all our doctors, for fixing the place of 
delivery ; because the difference of place 
occasions no difference of price; and in this 
ease the delivery must be made where the 
contract is concluded.—The compiler of the 
Hedaya remarks that this is the doctrine 
laid down in the Jama Sagheer, and also in the 
Mabsoot treating of sales:-—but that in the 
Mabsoot treating of hire it is said that the 
seller may deliver the goods wherever he 
pleases ;—~—and this is approved ; because the 

clivery is not immediately due; and also, 
because, all places in this case being similar, 
there is no necessity for the particular 
determmation of any. Now, the question 
is, if the parties agree upon a place of 
delivery, whether it be shanlitele tixed 
thereby or not.—Some are of opinion that 
it is not fixed, because in 80 determining 
it there is no advantage.—Others, again, 
maintain that it is fixed t ae as its being 
so is advantageous, since the danger of the 
roads is thereby avoided. 

Nor, if a city be mentioned, need the 
particular street be spevified.—Lr, in case 
of the goods requiring porterage, a city be 
fixed on for the delivery, there is then no 
necessity for specifying the particular street 
or lane, because a city, notwithstanding the 
varicty of its parts, is considered as one 
place.—Some have said that this proceeds 
on a supposinon of the city not being large ; 
—but that, if its extent be a Farasang,* the 
specification of a particular part is, in that 
cuse, a®necessary condition. 

The price must be received at the meeting. 
—~A SILLIM gale is not valid unless the seller 
receive the price in the meeting, prior to a 
separation from the purchaser; because if 
the price be stipulated in money, it would 
otherwise follow that one debt is opposed 
to another debt; a practice which has been 
pronibied by the prophet ;—or, if the price 

stipuluted in wares, it is invalid, because 
the characteristic of Sillim is ‘‘a pron 
receipt of sumething in lieu of sumet aoe 
be given,” which would not be established 
if a prompt delivery of the price did not take 
place. Besides, the payment of the price 
1s necessary to enable the seller to acquire 
the goods, that he may become capable of 
delivery ;—-and hence lawyers have said 
that a Sillim sale, containing a condition of 
option in favour of both or one of the parties, 
is invalid, because a condition of option is 


* A*league, about 18,000 feet, or 34 miles 
in length, ve _ 
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abar to the completion of the seisin, inas- 

as it prevents the conclusion of the 
contract in regard to its effect, namely, the 
establishment of right of property ; — and 
also, that the purchaser has no option of 
inepection, because it is vain and useless ; 
since the goods are a debt due from the 
seller, cal consequently undetermined : 
whereas a thing scen becomes determined. 
—It is otherwise with respect to an option 
of defect ; because that is no bar to seisin ; 
—and hence, if such a stipulation be made, 
and the parties annul it before the close of 
the meeting, and the seller be in possession 
of the price, such Sillim sale is valid; in 
opposition to the open of Ziffer. 

Vhence, tf a debt owing from the seller to 
the purchaser be considered as part of tt, the 
sale 18 invalid in_ that proportion.—\¥ a per- 
son purchase a Koor™ of wheat, by a Sillim 
contract, for two hundred dirms, and, the 
seller being indebted to him one hundred 
dirms, he (the purchaser] make the advance 
by immediately paying to him [the seller] one 
hundred dirms, and opposing the delst of one 
hundred dirms to the remainder,—in that 
case the contract is invalid in the amount of 
the debt of one hundred dirms,—bcecause a 
present scisin is not made of them; but it 
is val:.i in the amount of the one hundred 
dirms paid down, because of the observance 
of the conditions of legality with respect to 
that proportion, and because it is not affected 
by the invalidity of the other proportion, as 
such invalidity is supervenient, the sale being 
valid originall y ; and hence, if the purchaser, 
in this case, should pay down one hundred 
dirms on account of the debt before the end 
of the meeting, the sale becomes valid: but 
as, in the present instance, the purchaser 
does not pay off his debt, but merely opposes 
a clearance of his debt in lieu of ready 
payment of one hundred dirms, and the 
contracting parties separate from the meet- 
ing, the sale is therefore invalid {n that 
degree.—The reason of this is, that if a debt 
be established as the price, in a contract of 
sale, still that is not absolutely fixed as the 
price (whence if a person purchase goods 
in exchange for a debt due to him by the 
seller of the goods, and both parties after- 
wards agree that the debt was not due, yet 
the sale does not become null); and since 
the debt is not absolutely fixed as the price 
s0 as to be capable of constituting capital 
stock, it follows that the contract, in 
such oase, does originally take place, and 
afterwards becomes invalid from that cir- 
cumstance, 

But tz cannot be disposed of by the seller 
until he take possession of 1.—ItT is not 
lawful for the seller to convert to use, gr, by 
deed, to dispose of the price advanced, in 
a Sillim sale (as if he should sell it, for 

« instance), prior to his seisin of it, because 





_ z Babylonish measure of 7,100%ib.— 
(See Richarf¥on's Dictionary.) 
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in this case the seisin of the price, which is 
an essential condition in a Sillim sale, would 
be defeated. 7 

Nor can the purchaser perform any act 
with respect to the goods, until he receive 
them.—Inw the same manner, also, it is 
unlawful for a purchaser, in a Sillim sale, 
to perform any act with respect to thé goods» 
previous to the receipt of them ;*because an 
act with relation to the subject of a sale 
previous to the seisin is unlawful.—For the 
same reason, also, it is unlawful for the 
purchaser, prior to seisin, to admit another 
to a share in the goods, or to dispose of them 
at prime cost. 

na dissolution of Sillim the stock cannot 
be applied to the purchase of any thing from 
the seller until it be first recewed back.— 
Ir both parties agree to dissolve a contract 
of Sillim, the purchaser is not, in that case, 
entitled to accept or purchase any thing from 
the seller in exchange for the stock he has 
advanced, until he has first received it back 
complete ;*because the prophet has said, 
‘‘ Where ye dissolve a contract of sale upon 
which an advance has been made, take not 
from him to whom ye have paid the advance 
any thing exccpt that which ye have 
advanced to him;”—and also, because, as 
the capital advanced, in this instance, is 
resembling and like unto the subject of the 
sale, it follows that any act with respect 
to it, previous to seisin, is invalid.—The 
reason why the capital advanced resembles 
the subject of the sale is, that a dissolution 
is equivalent to a new sale with relation to 
a third person (that is, to any other than 
the parties themselves), and it is therefore 
necessary that the subject of the sale be 
extant. Now it is impossible that the goods 
contracted to be provided can be considered 
as the subject of the sale, since they are not 
extant; it is therefore necessary to cofsider 
the price in that light ; and this consequently 
becomes a debt die by the seller, in the 
same manner as the goods were. 

ORBJECTION.—Since a dissolution is equi- 
valent to a new contract, similar to the first, 
it would follow that it is indispensable that 
the advanced capital be received back by 
the purchaser at the meeting in which the 
dissolution is determined on, in the same 
manner as it is requsite that it be advanced 
to the seller at the time of concluding the 
contract: whereas it is otherwise. 

Repiy.—It is not indispensable that this 
be received back at the interview of dissolu- 
tion, because the dissolution 1s not in all 
respects similar to the first contract. 

Concerning the case in question Ziffer has 
even a different opinion, for, according to 

im, any deed relating to the price, previous 
to the seisin, is lawful :—but the reasoning 
above stated is a sufficient refutation of this 
opinion. 

An® article subsequently purchased, and 
made over in fulfilment of a Stllim sale, ts 
nog held to be delivered.—I¥ a person sell a 
Koor of wheat by a Sillim sale, and after- 
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wards, when the period of delivery arrives, 
pure the same from another, and then 


desire the purchaser to receive it from that 


other in discharge of his claim upon him; 
and the purchaser accordingly take possession 
of the same, still he is not considered to have 
made seisin of the subject of the Sillim sale, 
and bonsequently, if the wheat be lost or 
destroyed whilst in his possession, the seller 
is responsible for the same. 

Unless the purchaser receive it first on 
behalf of the seller, and then make seisin of tt 
on his own account, by two distinct measure- 
ments.—Bor if the seller should have desired 
him to receive it first on his [the seller’s] 
account, and afterwards on his own account, 
and the purchaser, accordingly, first measure 
it out and receive it on account of the seller, 
and afterwards measure it out and receive it 
on his own account, the subject of the Sillim 
sale is in that case delivered, and the pur- 
chaser becomes completely seised of the same. 
The reason of this is, that there is here a 
conjunction of two contracts; tir@t, the Sillim 
sale; and, secondly, the sale between the 
seller of the Sillim sale and the third person ; 
and it is a necessary condition that the 
measurement take place in both, because the 
prophet has prohibited the sale of wheat until 
the measure both of the purchaser and the 
seller shall have been applied to it; and 
this prohibition (as has been already ex- 
plained) evidently alludes to the conjunc- 
tion of two contracts, such as in the case in 
question. 

OszecTIoN.—<As the Sillim sale is previous 
to the purchase of wheat made by the Sillim 
seller, it follows that the two contracts are 
not conjoined. 

RxrpLy.—The Sillim contract is antecedent, 
but the seisin of the subject of it 1s pos- 
terior ;—and the seisin here 1s equivalent to 
a bee de novo ; because, although the subject 
of the Sillim sale was a debt incumbent on 
the seller, and what the purchaser had 
received was a determinate thing, and con- 
sequently, in rgality, different from a debt, 
yet they are in this case considered as one 
and the same thing, lest it should follow that 
the exchange of thie subject of a Sillim sale 
has been made previous to the seisin of it; 
for if they were to be considered as two 
things, it would follow that the subject of 
the Billim sale prior to the seisin of it was 
given in exchange for what the purchaser 
made seisin of, namely, a determinate thing 
and not a debt.—Now since the selsin is 

roved to be in the nature of a sale de novo, 
it follows that two contracts are Ss bea 
namely, the purchase of the wheat by the 
Sillim seller, and the seisin of it by the 
Sillim purchaser, which is equivalent to a 
sale de novo; that is, the case is the same as 
if the Sillim seller, having purchased it from 
the purchaser, were to re-sell it to the Sillim 
purchaser. Meet. 

A second measurement is not required in a 
similar receipt of article by a lender.—Ira 
person, indebted to another in a Kooe of 
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wheat, not on account of a Sillim sale,” but 
on account of a loan, should purchase a Koor 
of wheat from another, and then desire his 
creditor to receive the same from the other, 
in lieu of what he had borrowed, and the 
creditor, having measured out the same, 
should accordingly take possession of it, such 
seisin is valid, and a ze payment of the loan 
is established ; because a loan of indefinite 
property (Karz] is equivalent to a loan of 


specific property [Areaat],—and hence the 


hoor of wheat so measured and received by 


the lender may be said to be his actual right, 


for which reason the transaction is not re- 
garded as a conjunction of two .contracts 


{with respect to one subject], and it is con- 


sequently not requis that the wheat be 
time. 
If the seller measure the article, on behalf 


of the purchaser, in his absence, tt ts not a 
delivery,—although tt be measured into the 
purchaser's sack.—I¥ a person, haying pui- 
chased a Koor of wheat by a Sillim sale, 


should order the seller to measure it and put 
it inte his (the purchaser's) sack, and the 
scller having accordingly measured it out, 
should put it into the sack at a time when 
the purchaser is not himself present, in this 
case a delivery of the goods is not held to 
ar (insomuch that if the wheat 


should in that situation be destroyed, the 


loss falls entirely on the seller); because the 


purchascr, in a Sillim sale, does not become 
proprictor of the article, for which he makes 
the advance, until actual scisin, as his right 
is of an indefinite nature and not determi- 
nate : now the wheat, in the case in question, 
is a dcterminate article, und hence the order 
given to the sellcr by the purchaser to measure 
it out was not valid,—since the order of a 
director is of no account except with respect 
to his own property.—Thus the seller, as it 
were, borrowed the sack of the purchaser, 
and put wheat which was his own property 
into 1%;—in the same manner as if a person, 
having a debt of some dirms due to him by 
another, should give his purse to the debtor 
and desire him to weigh the dirms and put 
them into it; in which case if the debtor act 
accordingly, still the creditor does not by the 
performance of this act become seised of those 
dirms.—If, on the contrary, a person, havin 

purchased wheat that is determinate an 

present, should direct the seller to measure 
it, and put it into his (the purchaser’s] sack, 
and the seller act accordingly, at a time when 
the purchaser is absent, the purchaser is 
nevertheless scised of the same in virtue of 
that act, because his directions to the seller 
were efficient, as the property of the wheat 
had vested in him in consequence of his 
purchase of it.—Hence it appears that in a 
conanon sale the purchaser becomes pro- 
prietor of the article previous to the seisin,— 
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* That is, as an article for which he had 
ae an advance, 
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whereas, in s Gillim sale, the right of pro- 
does not vest until after the seisin.— 
ce, also, in a Sillim sale, if the purchaser 
desire the sellor to grind the wheat, put in 
the manner above recited into his bag, the 
flour is the property of the seller ;—whereas, 
f the same were to be done in case of a 
common sale, it would be the property of the 
purchaser. In the same manner, also, if the 
urchaser should desire the seller to throw 
e wheat into the river, and he act accord- 
ingly, then, in a Sillim sale, the loss would 
result to the scller,—whcreas, in a common 
sale it would fall upon the purchaser, and he 
would remain responsible for the price, since 
his order was efficient. Hence, in the 
Rawayct-Sahech, it is declared tu be sufficient 
that the seller, by the direction of the pur- 
chaser, measure out the article and put it 
into the purchaser’s sack; and there is no 
necéssity for another measurement, since in 
this case the seller acts as agent for mcasure- 
ment to the purchaser; and the  scisin is 
completely established, hecause of the falling 
of the wheat into the purchaser’s sach. 
, And so also, if it be measured by the seller 
into his own sack, at the purchaser's iustance, 
although the purchaser be present.—Ir a 
person purchase wheat, and direct the seller 
to m-asure it out and put it into his own 
sack, and the seller act accordingly, the 
urchaser is not seised of it, Inasmuch as he 
orrowed the sack of the seller without 
taking possession of it, and consequently 
does not become scised of its contents. ~The 
case is therefore the same as if the purchaser 
had directed the scller to measure out the 
wheat and place it in a particular corner of 
his own house, which being completely in the 
possession of the seller, the purchaser cannot 
consequently be scised of anything tn if. 
Case of delivery of a determinate article 
in the same parcel with an undeterminate 
article.—IF an undetcerminate and a specific 
thing be joined together, by a persun (for 
instance) purchasing a specific Koor of wheat, 
and also entering into a Sillim contract for 
another Koor of the same (the former of 
which is specific and the latter undeter- 
minate), and then directing the seller to 
meaguro out both into his own sack, in that 
case, if the seller first measure the specific 
wheat into the sack, and afterwards the 
undeterminate wheat, the purchaser is scised 
of both the measures of wheat ;—of the 
determinate wheat, because his directions to 
the seller with respect to it were efficient, as 
it was his undoubted property ;—and of the 
undeterminate wheat, because, upon the seller 
measuring it out, and placing it in the bag, 
it then becomes implicated with the propert 
of the purchaser, and on account of such 
implication the purchaser becomes seis@d of 
1t.—The case therefore is analogous to where 
& person, having solicited the. loan of some 
wheat, desires the lender to scatter it on his 
(the borrower's) ground,—or, where a person 
to add t his ring to a jeweller with direstions 
to add to itesore gold, to the weight of half 
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a deenar ;—for in both these cases the seisin 
takes place immediately on the implication 
with the property.—If, on the con » ip 
the case in question, the seller first measure 
out the undeterminate wheat, and place it in 
the purest sack, and afterwards the 
specitic wheat, the purchaser does not become 
seised of either; because his directidhs to 
measure out the undeterminate Sheat were 
not efficient, and ponsedusayy the property 
of it remained with the seller, as before:— 
and having afterwards mixed the determinate 
wheat with his own property, he thereby 
destroys and annuls the right of property of 
the qther.—This is founded on the doctrine 
of Haneefa, according to whom the implica- 
tion of the property of another with one’s 
own is destructive of the right of property of 
that other ; and on this principle he holds the 
sale with respect to the determinate wheat to 
be dissolved. 

OnsecTiIon.—The above implication is 
with the consent of the purchaser, since it 
was by hi? order that the seller made the 
measurement, and hence the sale ought not 
in this case to be dissolved. 

Rer_y.—The implication is not made with 
the consent of the purchaser, since there is 
a probability that his object was that the 
specific wheat should first be measured out. 

What is here advanced is founded on the 
doctrine of Hanecfa, as above stated. The 
two disciples are of opinion that the pur- 
chaser has the option of either dissolving the 
sale or sharing with the seller in the mixed 
property; because, according to them, the 
implication of the property of another with 
one’s own is not in all cases destructive of 
the right of property of that other. 

Tf the contract be dissolved, and the article 
advanced en before restitution, the seller 
is pea 4e,—Ivr a person purchase a Koor 
of wheat by a Sillim contract, makiag a 
female slave the price advanced, and after 
the seller taking possession of the slave the 
parties dissolve the contract, and the slave 
afterwards die whilst yet in.the possession of 
the seller, in this case the seller is respon- 
sible for the value she bore on the day of 
seisin.—If, also, the dissolution be made 
after the death of the female slave, it is 
valid, and the seller in the same manner re- 
mains responsible for the value at the period 
of seisin.—The reason of this is that the 
validity of a dissolution rests upon the ex- 
istence of the contract, and that, again, rests 
upon the existence of the subject of it: now 
in a contract of Sillim, the article advanced 
for is the subject of the contract; and as 
that, in the case in question, still continues 
in existence, it follows that the dissolution is 
valid :—and the dissolution being valid, and 
the contract of Sillim sauscanenily cancelled 
with respect to the article advanced for, it 
follows that it is also cancelled with respect 
to theslave (being the price paid in advance), 
as a dependant of the article advanced fur, 
although it be not valid with respect to the 
slave, originally, because of her non-ex- 
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istence, since there are many things which, 


although not valid originally, are yet so de- wilful 


ndantly.—The contract, therefore, being 
ee celled with respect to the slave, it be- 
comes incumbent upon the seller to return 
her; but as this is impracticable, he must 
pay her value. 

dissolution of a sale is rendered tn- 
valid by Phe article perishing before resti- 
tution.—I¥ a person, having purchased a 
slave, should agree with the seller to dissolve 
the bargain, and the slave afterwards die in 
his possession, the dissolution is invalid ;—- 
or, if the slave die first, and the parties then 
agree to dissolve the contract, in this case also 
the dissolution is invalid ;—because, the slave 
being the subject of the sale, and his death 
of consequence destroying the existence of 
the contract, the dissolution is therefore 
invalid trom the beginning in the sccond 
case, and becomes invalid in the end in the 
first case,—as the subject no longer remains. 
It is otherwise in a case of Becu Mookayeza, 
or barter ; because a dissolutiomin that case 
is valid after the decay or destruction of one 
of the articles; since cither of them being 
capable of becoming the subject of the sale, 
ne a uns ohe is therefore considered as 
such. 

In a dispute with respect to the value of the 
subject, the assertion of the seller (upon oath) 
must be credited.—\l¥ a person enter into a 
contract of Sillim for a Koor of wheat, at the 
rate of ten dirms, and the scller afterwards 
assert that ‘‘he had agreed for wheat of an 
inferior sort,’’ and the purchaser deny this, 
asserting that ‘‘ the stipulation of wheat was 
made in an absolute manner, and therefore 
the contract is invalid,’ in such case the 
assertion of the seller, corroborated by an 
oath, must be credited, since he pleads the 
validity of the contract, by virtue of the 
de@aration of a condition of it; and the 
assertion of the purchaser, notwithstanding 
his denial of the validity of the contract, 1s 
not credited, because it tends to a destruc- 
tion of his own right, since it is a custom, in 
Sillim sales, that the gouds advanced for be 
superior to the sum advanccd.—If a vice 
versa disagreement take place between the 
parties, the learned say that, agreeably to 
the doctrine of Haneefa, the assertion of the 
purchaser is credited, since he claims the 
validity of the contract.—According to the 
two disciples, the assertion of the seller is 
eredited in both cases, as he is the defendant 
in both, notwithstanding that, in the latter, 
he deny the validity of the contract. This 
will be more fully explained hereafter. 

If the seller deny the appointment of a 
period of delivery, the assertion of the pur- 
chaser, fixing that period, must be credited. — 
ir a disagreement take place between the 

arties to a Sillim sale, by the seller asserting 
that a period of delivery had not been deter- 
mined in the contract, and the pugchaser 
asserting that it had, the assertion of the 
purchaser must be credited, because a deter- 
mination of a period for delivery is a right of 
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the seller, and his denial is therefore 9 
injury to himself. 

OnJECTION.—The seller denies the deter- 
mination of a period for delivery from a 
view to his own advantage; since such 
denial is the cause of svete 4 the contract, 
by which means he obtains the property of 
the goods he had engaged to deliver. Henoe 
his denial is advantageous and not injurious 
to himself. 

Repty.—The invalidity of a Sillim con. 
tract, because of the period of delivery being 
undeterminate, is not certain, since our 
doctors have disagreed on this point. The 
advantage, therefore, in this view, is of no 
account ;—whereas the advantage to the 
seller, from the determination of such period, 
being obvious, his denial of it thereupon is 
an injury to himscli.—It is otherwise in the 
case of a disagreement between the parties 
with regard to the existence of a condition 
concerning the quality of the article; be- 
cause in that instance the invalidity of the 
contract, from a want of a definition of the 
quality, is certain. 

Ir, on the other hand, the seller assert that 
the period had been determined, and the 
pihaae deny this, in that case, according 
to the two disciples, the assertion of the pur- 
chaser must. be credited, because he denies 
the right which the seller claims from him, 
although, at the same time, he deny the 
validity of the contract ;--in the same man- 
ner as holds with respeet to the proprietor of 
the stock in a contract of Mozaribat ;—that 
is to say, if the proprietor of the stock were 
to say to his Mozarib, or manager, ‘‘ 1 stipu- 
lated that a half of the profit s all go to you 
excepting ten dirms;’” and the manager 
deny this, and assert that he had stipulated 
a half of the profit in his favour, in this caso 
the assertion of the spouses of the stock is 
ercdited, since he denies the claim of right 
of the agent, notwithstanding ho thereby at 
the same time deny the validity of the con- 
tract between them.—Haneefa says that, in 
the case in question, the assertion of the 
seller is to be credited, because he claima the 
validity of the contract. Besides, the pur- 
chaser and seller both agree in their having 
made a Sillim contract, and consequcntly 
they both apparently agree in the validity of 
it:—but, again, the purchaser, in denying 
the assertion of the seller, denies the validity 
of the contract, which is the denial of a 
thing he at the same time admits, and is 
consequently not worthy of credit.—It is 
otherwise in the case of Muzaribat, because 
a contract of Mozaribat is not binding upon 
either the manager or the owner of the stock, 
since the manager may refuse the execution 
of the Mozaribat at any time, and the con- 
stiteent may dismiss him when he pleases: 
such a disagreement, therefore, in the case of 
Mozaribat, 1s of no consequence, the plea of 
invalidity, in this instance, amounting, in 
fact, to nothing more than a refusal to‘carry 
the contract into execution, which it is law- 
ful for either party to do. Thgre remains, 
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therefore, only the claim to profit on the 
pert of the manager ; and as this is oppose 

the proprietor of the stock, his declaration 
must consequently be credited.—A Sillim 
contract, on the contrary, is absolute, and 
therefore of a different nature. 

From the above discussion it appears to be 
&@ general rule that the assertion of a person 
who denies his own right, and not the right 
of another upon him, 1s not credited in the 

inion of all our doctors :—and that whoever 
pleads the validity of a contract must be cre- 
ted in his assertion, according to Haneefa, 

rovided both parties be agreed in the uni- 
ormity of the contract, such as that of 
Sillim, which, whether valid or invalid, is 
of an uniform nature; in opposition to 
Mozaribat, which, in case of its validity, is 
a contract of participated profit, and in case 
of its invalidity is merely a contract of hire. 
—The two scholars are of opinion that, in 
the case in question, the assertion of the de- 
fendant must be credited, notwithstanding 
he thereby deny the validity of the contract. 

In Sillim sales of piece goods ll the 
qualities must be particularly specified,—I¥ 
@ person enter into a Sillim contract with 
respect to cloth, describing its length, 
breadth, and quality of fineness or coarse- 
ness, such sale is valid, because it is a con- 
tract of Sillim which relates to ao known 
thing, and of which the delivery is prac- 
ticable. If the subject of the sale be a piece 
of silk stuff, it is necessary, in addition, to 
settle the weight, that also being an object 
in this instance. 

Sillim sale ts not valid in shells, or jeawels : 
but tt ws valid in small pearls sold by weight. 
—A siLLim sale of jewels or marine shells is 
not lawful, because the unities of these vary 
in their value. 

A sILiim sale of small pearls that are sold 
according to weight is lawful, as the weight 
ascertains the subject of the sale. 

In bricks.—-TuHenrk is no impropriety in a 
sole of bricks, whether they be in a wet or 
dry state, provided a description be given 
of the mould in which they are formed, 
because bricks, in their unities, are of a 
similar nature, more especially where their 
mould is described. 

And (in short) in all articles which admit 
a general description of quality, and ascer- 
tatnment of quantity.—In short, everything 
of which it is possible to comprise a de- 
scription of the qualities, and a knowledge 
of the quantity, is a fit subject of Sillim 
sale, as it cannot occasion contention ; on the 
other hand, a Sillim sale is not lawful with 
respect to things incapable of being detined 
by a description of quality or quantity ; 
because the subject of a Sillim sale is a debt 
due by the seller; and if its quality be not 
known there consequently exists a degree of 
uncertainty, from which a contention must 


se. 
Or which are particularly defined. —THERE 
6 Ho lmpropriety in a Sillim sale of pets or 


v for hailing water, or of boots, or the 
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like, provided these articles be particularly 
defined, because the conditions essential to 
the validity of a Sillim sale are here ob- 
served ;—but if the articles be not defined, 
the sale is absolutely invalid, the subject of 
the sale being in such case an undefined 
debt. It is lawful to bespeak any of 
these articles from the workman without 
fixing the period of delivery.—fhus if a 

erson should desire a boot-maker to make 
boot on his account, of a particular size and 

uality, such agreement is lawful, on a 
favourable construction, founded on the 
usage and prnalice of mankind, although it 
be unlawful by analogy, as being the sale of 
a nonentity, which is prohibited. 

Articles bespoke from the manufacturer, 
in a contract of Sillim, are considered as 
entities.—-IT is to be observed that a contract 
for workmanship is a sale and not merely a 
promise. This is approved. The subject of 
the sale, moreover, in such case, although in 
reality a nonentity, is yet considered, in 
effect, as ae entity; and the thing upon 
which the contract rests is considered as a 
substance (that is, as boots, for instance), 
and not as the work of a munufacturer in 
an abstracted manner ;—and accordingly, if 
the manufacturcr bring boots that had been 
worked by another, or boots which he had 
himself worked prior to the contract, and 
the person who had bespoke them should 
URN of the same, the contract is legally 
fultilled.— Besides, articles that are bespoken 
arc nut determined for the person who be- 
spoke them until he approve of them; 
and hence, if the workman should sell 
them to another before he had shown them 
to this person, it is lawful.—All this is 
approved. 

And may be rejected, if disapproved, upon 
delivery.— WHOSOEVER bespeaks goods of a 
workman has the option of taking or reject- 
ing them, because of his having purchased 
articles which he has not seen.—The work- 
man, however, has no option, insomuch that 
the person who bespoke them may, if he 
please, take them from him by force.—This 
is recorded by Mohammed, in the Mabsoot, 
and is the most authentic doctrine.—It is 
related, however, as an opmion of Haneefa, 
that the workman also has an option, inas- 
much as it is impossible for him to furnish 
the articles bespoken without detriment, 
since, in order to make boots (for instance), 
it is necessary to purchase hides, and in- 
struments to cut them, and this is not free 
from loss. It is related, as an opinion of 
Aboo Yoosaf, that neither party possesses 
an option; for the workman, as being the 
seller, is not entitled to an option,—in the 
same manner as, in a sale of goods unseen 
the seller hath no option; and with re d 
to the person who bespeaks the goods, if an 
option were given to him it would be an 
injury,to the seller, since if he rejected the 
goods other people might not choose to 
purchase them for the value; as where, for 
Instance, a commander of high rank be- 
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speaks goods, and the workman accordingly 
makes them in a style suitable to his rank, 
eand he afterwards rejects them; in which 
case the common of people would not 
purchase them for their value. 

An engagement with a manufacturer to 
pee goods which i ts not customary to 

speak @s not valid.—A conTRaAcT with a 
workman for the furnishing of goods is not 
lawful with respect to such articles as it is 
not customary among mankind to bespeak,— 
as cloth (for instance), because the bespeaking 
of goods is in itself unlawful, and is there- 
fore admitted by the law only so far as it is 
authorized by the custom of mankind, which 
is considered as a necessary instrument of 
its legality. —It is also requisite, in bespeak- 
ing articles authorized oy the custom of 
mankind, to describe their quality, in order 
to enable the workman to furnish them 
accordingly ; and unless such description be 
given, the contract is unlawful.—It 1s to be 
observed that the prohibition of a stipulation 
of a period for delivery, as recited in the 
first of these cases relative to contracts of 
this kind, proceeds upon this ground, that if 
a period were stipulated in a contract for the 
supply of work of articles authorized by 
custom, and the price paid immediately to 
the workman, it would then become a Sillim 
sale in the opinion of Aboo Yoosaf: in oppo- 
sition to that, however, of the two disciples, 
who hold that it would still remain merely a 
contract for the supply of work :—-but if the 
period should be stipulated in the case of 
articles not authorized by custom, it then 
becomes a Sillim sale in the opinions of all 
our doctors.—The reasoning of the two dis- 
ciples in support of their opinion in the 
first case, is that the word Istsina literally 
means a requisition of workmanship, and 
aught of consequence to be used in that 
sense, so long as the context does not 
determinate it to some other sense. 

OnsecTion.—The stipulation of a period is 
a context which clearly indicates that Istsina 
is to be taker®in a sense different from its 
literal meaning ; and that it is to be under- 
stood as implying a Sillim agreement; 
otherwise what nced for the sapulnics of a 
period >—It would therefore appear that in 
such a case it amounts to a Sillim. 

RepLy.—The stipulation of a period, as in 
the first case, 1s not a convincing argument 
that the word Istsina is not to be taken in 
its literal sense, but ought to be understood | 
as implying an agreement of Sillim ; because | 
the stipulation of a period may be supposed | 
to have been made with a view to expedition, 
—and it may be supposed that the object of 
the bespeaker, in fixing a period, was to 
prevent delays: in epyeeaer to the case of 
things not authorized by custom, for there a 
contract for a supply of workmanship, as 
being invalid, is construed to mean a Sillim 
sale, which is lawful. e 

The reasoning of Haneefa is that, when a 
period is stipulated, it tixes the subjgct of 
the sale to be a debt, because periods are not 
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fixed except with regard to debts; and the 
subject being proved to be a debt, the con- 
struction of the contract into a Sillim sale is 
easy and nat It is therefore construed 
e a Sillim sale, which is lawful, in the 
opinion of all our doctors, beyond a doubt; 
whereas, there is a doubt with respect to the 
other, since practice means the deeds of all 
peope of all countries, and this can never 
e known with certainty: as, therefore, the 
legality of a Sillim sale is certain, and 
practice is not free from doubt, it follows 
that it is preferable to construe a contract 
wee a supply of work to mean a contract of 
Sillim. 


Section. 
Miscellaneous Cases. 


It is lawful to sell dogs or hawks.—Iv is 
lawful to sell a dog or a hawk, whether 
trained or otherwise. It is related, as an 
opinion of Aboo Yoosaf, that the sale of a 
dog that bites is not lawful ;—and Shafei has 
said “Shat the sale of a dog is absolutel 
illegal; because the prophet has declare 
‘“the wages of whoredom, and the price of 
a dog, are in the number of prohibited 
things ;” and also, because a dog is actual 
filth, and is therefore deserving of abhor- 
rence; whereas the legality of sale entitles 
the subject of it to respect; and is conse- 
quently incompatible with the nature of a 
dog. The arguments of our doctors upon 
this point are twofold. First, the prophet 
has prohibited the sale of dogs, excepting 
such as are trained to hunt or to watch.— 
SECONDLY, dogs are a specics of pro- 
perty, inasmuch as they are capable of 
yielding protit Py. means of hunting and 
watching; and being property, they are 
therefore fit subjects of sale; in opposition 
to the case of noxious animals, such as 
snakes or scorpions, which are not capable 
of yielding use. With respect to the tra- 
dition quoted by Shafei, it applies to the 
infancy of Islam, at which period the prophet 
prohibited every one from eating the price of 
a dog, in order to restrain men from a fond- 
ness for dogs, as it was then a custom to keep 
dogs for breed, and to suffer them to sleep 
on the same carpet. But when this custom 
fell into disuse, and men abstained from a 
fondness for dogs, the prophet ordained the 
sale of them. With respect to the assertion 
of Shafei, that dogs are actual filth, it 18 not 
admitted ; but admitting this, still it follows 
that the eating, and not the selling of them 
is unlawful. 

It is not lawful to sell wine or pork.—Tur 
sale of wine or pork is not lawful; because, 
ang same manner as the prophet has pro- 
hibited the eating or drinking of these, so 
also has he prohibited the sale of them, or 
the eating of the price of them ; and algo, 
because these are not substantial es 
with regard to Mussulmans, as has been 
before frequently explained. 

Rules with respect to ZimMees in sale.— 
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ZimMMERS, in purchase and sale, are the same 
mans ;—because the prophet has 
said “Be regardful of Zimmexs, for they 
are entitled to the same rights, and subject 
to the same rules with Mussutmans !”—and 
also, because, being under the same nccesal- 
ties, in the transaction of their concerns, as 
Muesulmans, they stand in need of the same 

unitics. They are therefore the same as 
Mussulmans, with respect to purchase and 
sale,—excepting, however, in the sale of 
wine and pork, which’ iy lawful to them, as 
the sale of wine, by them, is considered in 
the same light with that of the crude juice 
of the grape by the Mussulmans ; and the 
nale of pork by them is equivalent to that of 
the flesh of a goat by Mussulmans ; because 
these things are lawful in their belief, and we 
are commanded to suffer them to pursuc 
their own tenets. Morcover, Omar com- 
manded his agents to empower the Zimmees 
to sell wine, taking from them a tenth part 
of the price: a oe that the sale of wine is 
lawful among them. 

A person inciting another to sell hes pro- 
perty to a third person, by offering an addt- 
tion over and above the price, 16 responsible 
for such addition: but not unless this addition 
be expressed as forming a part of the price. 
—Ir + person say to another, “sell your 
slave to a particular person for onc thousand 
dirms, on condition that I be responsible to 

ou for five hundred dirms of the price, in- 

ependent of the one thousand dirms,” and 
the suid person act accordingly, it is valid, 
and he is entitled to one thousand dirms 
from the purchaser, and to five hundred 
dirms from tho security ; whereas, if he were 
simply to say, “ I will be responsible for five 
hundred dirms,’’ without mentioning the 
words ‘‘ of the price,” the seller is, in that 
case, entitled only to the one thousand dirms 
from the purchaser, and hus no claim ou the 
surety.—Ihe reason of this is, that an in- 
crease in the price, or in the wares, is lfwful, 
according to all our doctors, and is joined to 
the original contract. (us has been already 
explained), being only an alteration of the 
contract from one lawful quality to another 
lawful quality ;—and as it is luwful for the 
purchaser to make an alteration in the price, 
although he be no gainer in other respects by 
it (as if he should increase the price, not- 
withstanding it be adequate to the value of 
the goods before the increase), so also it is 
lawful for a stranger to Jay himself under an 
obligation for an increase of price, although 
he have no advantage in other respects ;— 
in the same manner as the consideration for 
Khoola becomes incumbent upon a wife in 
virtue of her assent to the Khoola, although 
she receive nothing in exchange, for woman 
is originally free, and the procurement df a 
divorce adds nothing to her original free- 
om. It is essential, therefore, to the 
Walidity of the seller’s claim upon this 
person, that the increase be opposed to the 
8 by the specification of the words “‘ of 


* 


@ price; ad if these words be omitted, 
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the declaration or stipulation is of no ac- 


count. 

A female slave may be contracted tn 
marriage by the purchaser without his taking 
possession of her.—I¥ a person, having pur- 
chased a female slave, make her over in mar- 
riage to another before seisin, and that ether 
cohabit with her, such marriage is awful, as 
having been concluded in virtue of the 
authority of the proprietor :—and it also 
determines the seisin of the purchaser. If, 
however, the husband should not cohabit 
with her, the marriage does not, in that 
case, determine the seisin according to a 
favourable construction of the law.— 
Analogy, indeed, would suggest that the 

urchaser becomes seised of the slave on the 
instant of the marriage-contract, since, in 
consequence thereof, the right of property 
over the slave is rendered virtually defec- 
tive ;—it would therefore follow that the 
scisin becomes established as an effect of the 
contract, in the same manner as in the case 
of an actual defect occasioned by any act of 
a purchaser.— The reason for a more favour- 
able construction, on this occasion, is that 
any act by which an actual defect is occa- 
sioned infers an exertion of power over the 
subject, which consequently established a 
seisin of the subject: but an act which merely 
induces a virtual defect docs not admit of 
this inference, so as to establish scisin. 

Case of the purchaser disappearing, without 
duking possession of his purchase, or paying 
the price---l¥ a person, having purchased a 

' slave, should afterwards absent himself with- 
lout pear possession, or paying the price 
land the seller prove by witnesses that he had 
|sold the slave to the absentee, in that case, 
‘provided the place of his retirement be 

cnown and ascertained, the slave cannot be 
re-sold on account of the exigencies of ate 
seller, for these may be otherwise answeréd, 
and such sale would destroy the right of the 
first purchaser :—but if the absentee’s place 
of retirement be not known, the slave may 
be re-sold, and the debt of tlee purchaser to 
the seller paid by means of the price; for the 
scller has proved, by witnesses, that the 
slave is the property of the purchaser, and 
that he has a claim upon him; and conse- 
quently, when the place of retirement of the 
purchaser is unknown, it is incumbent on the 
magistrate to direct the slave to be sold for 
the satisfaction of the seller, which could 
not otherwise be obtained ;—in the same 
manner as where a pawner dies before havin 
released his pledge, in which case it is sol 
for the discharge of his debt to the pawn- 
holder.—It is otherwise where the purchaser 
disappears after seisin, for in this case the 
slave cannot be sold to answer the right of 
the seller, since his et is not particularly 
connected with the siave, as he, in such a 
circumstance, stands in the same predica- 
ment with the other creditors.—It is to be 
observed that, in case of the slave being sold 
an spout of the seller, if anything remain 
after the discharge of his claim by means of 
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the 
der in behalf of the purchaser, to whom it is 
due as an exchange for his property :—but 
if the price should not suffice to answer his 
claim, he is in that case entitled afterwards 
to the remainder from the purchaser. 

Or of one of two purchasers disappearing 
under the same circumstance.—Stprosine 
there be a purchasers, and only one of 
them disappear, the one that is present is 
entitled to pay the whole of the price of the 
slave, and to take complete possession of 
him; and if, in this case, the other pur- 
chaser afterward appear, he is not entitled 
to receive his share until he shall have paid 
to his partner the price of it. This is the 
ep ccicuion of Hanccta and Mohammed. 

oo Yoosaf has said that, if the present 

urchaser pay the whole of the price, still 
he is only entitled to take possession of his 
own share, and that, as the payment of the 
debt of the absentee was a gratuitous and 
unsolicited act in his favour, he is not en- 
titled to receive it from him, @ince he paid 
it without his authority. Besides, as the 
present purchaser is, as it were, a stranger 
with respect to the absentee, he is not en- 
titled to take possession of his share. The 
reasoning of Hancefa is that the present 
purchaser, in making payment on behalf 
of the absentee, acted from necessity, and 
not from choice; because it was not other- 
wise possible for him to enjoy his own 
share, since, having purchased the slave 
jointly with the other by one contract, it 
was impossible for him to detain him in his 


possession whilst there existed the claim of 


another with respect to part of him. Now 
whosocver pays the debt of another from 
necessity is entitled to repayment, notwith- 
standing his having acted without authority; 
as in the case of the loan of a pledge; for if 
aerson lend to another something in order 
that he may pledge it, and that other having 
ledged it accordingly, the lender afterwards, 
From a necessary want of the said thing, re- 
deem it from the pawnee, he is, in such case, 
entitled to repayment from the borrower, 
although he have redeemed the pledge with- 
out authority from him.—Since, therefore, 
the present purchaser, in the case in ques- 
tion, has a right to repayment from the 
absentee, it follows that he has also a right 
to detain in his possession the share of the 
absentee until he receive payment of the 
sum duc to him; in the same manner as an 
agent for purchase, who pays from his own 
property the price of the goods purchased 
on behalf of his constituent, is entitled to 
retain possession of them until he receive 
payment of the price from his constituent. 
Case of gold and silver being indefinitely 
mentioned in the offer of a price.—I¥ a per- 
son purchase a female slave in exchange for 
one thousand miskals of gold and silver,— 
saying, ‘‘ 1 purchase this slave for gne thou- 
sand miskals of gold and silver,” in that 
case it is ouinbent on him to poy five 


hundred miskals of gold, and five humdred 
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i for the reference of the 
miskal to the gold and silver having been 
in an equal degree applicable to each, an 
equal proportion in the payment is of con- 
sequences incumbent.—If, on the other hand, - 
the purchaser should say, ‘‘ I have purchased 
this slave in exchange for qne thousand of 
gold and silver,” in this case he must pay 
five hundred miskals of gold, and five hun- 
dred dirms of silver (of the septimal weight) ; 
for the term one thousand having been re- 
ferred to the gold and silver in a general 
manner, it is therefore construed to apply 
to the weight in common use with respect 
tu cach in particular, 

The receipt of base money instead of good 
money, if ut be lost or erpended, ts a complete 
discharge.—- Ly a person indebted to another 
in the amount of ten dirms of a good sort, 
afterwards pay him this amount in an infe- 
rior species, and the other, being ignorant of 
this circumstance, reecive them, and after- 
wards expend them, or lose them, in this 
case the debt is completely discharged, and 
the ereditor is not entitled to any vompen- 
pation for the diflerence of quality.—Thig 
is according to Haneofa and Mohammed.— 
Aboo Yousaf has said, that in this cuse the 
ereditor is entitled to return to the debtor a 
tantamount of dirms of the sort he received, 
and tu demand from him ten dirms of 4 su- 
perior sort, to which he has a night because, 
in the same manner as his right relates to 
the substance of the dirms, so also is it estab- 
lished in the quality. A conservation of each 
right is therefore indisponsable: but as the 
conservation of the second right, by means 
of an allowance in exchange for the diffe- 
renee of quality, is impracticable (sinoe 
quality in homogeneous articles is of no 
relative value), this mode must necessarily 
be adopted. The reasoning of Hancefa and 
Mohamined js, that the bad dirms are of the 
same specics with the good; and that after 
the weeipt and expenditure, or destruction 
of them, the debt is discharged ; because the 
claim which remains rates to quality, and 
this is impossible to satisfy by the granting 
of a compensution, inasmuch as quality in 
itself bears no value. 

Articles of a neutral nature do not become 
property but by actual scisin.—Iv a bird in- 
cubate its eggs in the land of a particular 
nonsea the right of property over the brood 

ocs not, In virtue of such incubation, vest 
in the proprietor of the ground; on the con- 
trary, they remain free to the person who 
shall first seizo them.—The law is also the 
sume with respeet to eggs which a bird lays 
upon any particular ground.—So also, it’ a 
decr should sleep for a night in a field, it 
docs not by that act become the property of 
the proprictor of that field; on the contrary, 

it remuins free to whomscever it ma te 

caught by. The reason of this is, that both 

the foun g ones and the deer are considered 

in the nature of game, and as such are fiec 
to the person who catches them, although nc 
stratagem be used for that purpose ;~~and thr 
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sleo, of ; whence, if a Mohrim 
should either Bi ga broil them, he is sub- 
ject to make expiation.—Moreover, the pro- 
 pge did not purposely prepare his land 
the bird should lay or incubate her eggs, | 
or that the deer should sleep upon it.—It: 
is therefore the same as if a person should 
out his net for the purpose of drying 

it, in which case, if any game should fa 
into it, it would not become immediately the 
property of the proprietor of the net, but 
-would continue neutral until some one seize 
it :—or, as if game should come into a house, 
in which case it does not become the imme- 
diate property of the proprietor of the house ; 
—OF, 28 Pa person, scattering sugar or dirms 
(for instance) among the people, should 
chance to throw these into the clothes of 
some one; in which case the property does 
not immediately vest in that person, until 
he wrap it up or prepare to seize it.—It 18 
otherwise with respect to honey, for the 
property of it vests in the proprictor of the 
round in which it is gathered together ; 
yecause noney is considered as the produce 
of the ground, and hence the proprietor of 
the ground obtains a property in it as a de- 
pendant of the soil, in the same manner as 
in the trees which grow in his land, or in 

wate~ which flows through it. 


BOOK XVII. 
OF SIRF SALE. 


Definition of Sirf sale.—-Berya Strv 
means a pure sale, of which the articles 
opposed in exchange to cach other are both 
representatives of price. This is termed 
Sirf, because Sirf means a removal, and in 
this mode of sale it is necessary to remove 
the articles opposed to each other in exchange 
from the hands of each of the parties, re- 
spectively, into those of the other. Sirf also 
means a superiority; and in this kind of 
sale a superiority is the only object; that is, 
a superiority of quality, fashion, or work- 
manship; for gold or silver being, with re- 
spect to their substance, of no use, are only 
desirable from such superiority. 

The articles opposed must be exactly equal 
in point of wer fi ; but may differ tn ality: 
ote sale of gold for gold, or silver for 
silver, is permitted only when they are ex- 
actly equal in point of weight: but the one 
may be of a superior quality to the other; or 
the one may be bullion, and the other may be 
wrought; because the prophet has said ‘‘Sell 
GOLD for Gotp, from hand to hand, at an 
equal rate according to weight; for any ine- 
quality in point of weight is usuny.” Ard 
he has also declared ‘‘the aoopNEss and 
BADNESs of the quant is the same”’ (as has 
been already explained in the preceding book 
treating of sale). 

The exchange must take place upon fhe 
apol.—-MutUaL seisin is an indispensable 
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requisite in a Sirf sale ;—that is, it is indis- 
pensable that each of the parties, prior to 
their departure from the meeting, take pose 
session of the article respectively given in 
exchange; because of the tradition above 
quoted ; and also, because Omar said to one 
of the parties in a Sirf sale, ‘If the pther 
party require leave to go to his house, yet 
you must not grant it.” —Besides, the seisin 
of one of the parties is an indispensable 
requisite, lest the contract prove to be an 
exchange of a debt for a debt :—and as the 
seisin of one of the parties is requisite, it 
follows that, in order to establish an equality, 
the seisin of the other is also requisite, since 
usury would otherwise be induced. In a 
sale of this nature, moreover, neither subject 
has a priority with respect to the other; and 
hence a mutual seisin is requisite, whether 
both the subjects be of a determinate nature 
(as in the sale of one silver vessel for another 
silver vessel), or of a nature not determinate 
(as in the sale of dirms and deenars in ex- 
change for Girms and deenars), or one of 
them determinate and the other not (as in 
the sale of a silver vessel in exchange for 
dirms and sone because the tradition 
enjoining a mutual seisin is absolute, and 
makes no discrimination of these circum- 
stances.—LBesides; although a silver vessel 
be determinate, still there subsists a doubt 
with respect to its determination, inasmuch 
as silver is considered in its nature as a 
representative of price; and, in a case of 
this nature, a doubt is a sufficient cause for 
the necessity of scisin, because a doubt, in 
matters rclative to usury, is equivalent to a 
reality.—It 1s to be observed that what is 
meant by mutual seisin, is that both parties 
make seisin prior to their separation; whence 
if the parties walk aside together, or sleep 
in the place of mecting, or become insen- 
sible, the Sirf sale is not thereby rendefed 
null, because Omar has said ‘‘I1f the seller, 
in a SrrF sale, should leap from the top of 
the house, do you leap after him.” 

Gold may be sold for silvergat an unequal 
rate, provided the exchange take place upon 
the spot.—THE sale of gold in exchange for 
silver, at an unequal rate, is permitted, be- 
cause these articles are of a different genus. 
Still, however, in such case, mutual seisin is 
indispensable, because the prophet has said, 
‘The sale of gold for silver is usury unless 
it be from hand to hand.” If, theretore, the 
parties separate before both or one of them 
make seisin, the sale is invalid; and hence 
it is not lawful to stipulate an optional con- 
dition, or an optional period, because such 
stipulatons are preventive of mutual seisin, 
which is an indispensable condition. If, 
however, a Sirf sale be contracted with an 
optional condition, and the condition be 
afterwards removed previous to the sepa- 
ration of the parties, the Sirf sale is in that 
case valid, because of the cause of its inva- 
lidity being destroyed previous to its com- 
plete establishment. 

Notact can be performed with relation to 
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the return until it be received.—Any deed 
with respect to the return, in a Sirf sale, 
previous to seisin of it, is unlawful. If, 
therefore, a person, having sold a deenar for 
ten dirms, should, previous to the seisin of 
them, purchase a piece of cloth for them, in 
that case the sale of the cloth is invalid, on 
this principle, that the seisin of the ten 
dirms was absolutely incumbent; because 
otherwise the Sirf sale would be usurious; 
and as Gop has prohibited usury, it follows 
that.if the sale of the cloth were licensed 
an absolute commandment of Gop would 
thereby be defeated.—It is related, as an 
opinion of Ziffer, that the sale of the cloth 
is capable of being rendered valid; because 
dirms being undeterminate, it follows that 
the price of the cloth relates to ten dirms in 
an absolute manner, and not to the ten dirms 
of the Sirf sale in a spetific manner. Our 
doctors on the other hand, argue that price, 
in a Sirf sale, is also a subject of the sale; 
because, as every sale must hayp a cag ett 
and as the articles, in a Sirf sale, are both 
representatives of price, without any of 
them having a preference over the other, it 
follows that either of them is the subject ; 
and the sale of the subject previous to the 
Seisin is unlawful. 

OpsecTion.—The consideration, in a Sirf 

sale, is a representative of price, and there- 
ore of an undeterminate nature: whence it 
would follow that it cannot be considered as 
the subject, since the subject of a sale is 
required to be determinate. 

EPLY.—The .subject of a sale is not. re- 
quired to be determinate; for, in a Sillim 
sale, the thing on account of which the ad- 
vance is made is the subject of the sale; but 
still it is undeterminate. 

Gold may be sold for silver, by conjecture ; 
but not gold for gold, nor silver for silver.— 
THE sale of oa for silver, by conjecture, * 
is lawful, because equality, in a sale of this 
nature, is not required.—It is unlawful, 
however, to sell gold for gold, or silver for 
silver, by conjc@ture, because in such sale 
there is a suspicion of usury. 

In the sale of an article having any gold 
or silver Ysa ut, the price paid down 18 op- 
posed to the gold or silver.—l¥ a person sell, 
for two thousand Miskals of silver, a female 
slave whose real value is one thousand Mis- 


kals, and on whose neck there is a collar of, 


silver equivalent to one thousand Miskals of 
silver, and the purchaser having paid a thon- 
sand Miskals of silver, ready money, the 
parties then separate from the meeting, such 
payment is considered to be the price of the 
collar, because the seisin of sv much of the 
price of the whole was a necessary condition, 
as the sale in that proportion was a Sirf sale; 
and hence it is reasonable to conclude that 
the seller paid the exact amount of which 
he knew the seisin to be indispensibly neces- 


* That is, by a loose undeterminate g¢gti- 
mate. 
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sary. Inthe same manner, also, if he pur. 
chase the said slave with the collar, for two 
thousand Miskals of silver, of which one 
thousand is prompt and the other thousand 
postponed, the prompt payment is considered 
as the price of the collar, because the stipu- 
lation of payient at a future period not 
being lawful in a Sirf sale, an ing per- 
mitted in the sale of a slave, it is reasonable 
to suppose that the parties, in contractin 

the sale, and stipulating the distant period, 
intended to proceed according to law.—lIf, 
also, a person sell, for one hundred dirms, a 
sword, of which the silver ornaments amount 
to tifty dirms, and the purchaser pay imme- 
diatcly fifty disms of the price in prompt 
payment, such sale is lawful, and the pay- 
ment made is considered to be for the price of 
the ornaments, although the purchaser may 
not have specified this.—The same rule, also, 
holds if the purchascr say to the seller, 
‘* Take these fifty dirms in part of the price 
of both” (that is? of the ornaments and 
sword), because two things are sometimes 
mentidhed where only one is intended, and 
this supposition is here adopted from the 
probability of it. Tf, however, the parties 
separate without. a mutual seisin, the sale 
ix null with respect to the silver ornaments 
because of its being in that degrce a Sirf 
sale, to the validity of which mutual seisin 
is essential :—-or, if the sword be so framed 
as not to admit a scparation of the orna- 
ments without sustaining detriment, the 
sale of it is in this case also null, because 
so situated the separate sale of it is not 
permitted, in the same manner as it is not 
permitted to sell the beam of a roof,-~If, on 
the other hand, the sword admit of a sepa- 
ration of the ornaments, without detriment, 
the sale, in the manner above mentioned, is 
valid with respect to the sword; but with 
respect to the ornament it is null.—It is to 
be observed that the sale of a sword with 


a 


silver rnaments in exchange for dirms is 


lawful only where the silver of the dirms 
exceeds that of the ‘ornaments; and that, if 
the silver of the dirms be either barely equal 
to, or less than, that of the ornaments,—or, 
if it be not known whether it be more or 
less, the sale is invalid. The reason of the 
invalidity in case of its not being known 
whether it be more or less is, that the proba- 
bility 18 in favour of its being invalid ; since 
there are two causes of invalidity, namely, 
equality and inferiority ; whereas there is only 
one cause of validity, viz., superiority. 

In the purchase of plate, if the parties 
separate before payment of the full price, 
the sule is valid only in the proportion paid. 
—Ir a person, having sold to another a silver 
vessel, should receive payment in part, and 
both parties then separate, in that case the 
sale is null with respect to the amount re- 
maining to be paid, but valid in the amount 
taken possession of; and the parties havé 
each a share in the ig erty of the vessel ;— 
becafise this sule is Sirf, or pure, with regard 
to the whole of the subject, and wnsequently 
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try * do not pass decrees agreeably to 
this dactrine ; for as base money is there 
much in use, it follows that if the sale of it 
at an unequal proportion were permitted, 
the door of usury would thereby be opencd. 

WItH respect to money in which the base 
metal predominates, it 1s to be remarked 
that, if” it pass current by weight, purchase, 
gale, and loans are transacted in it by 
weight. If, on the other hand, it pass cur- 
rent by tale, all matters are transacted in it 

tale.—If, however, both modes prevail, 
it is in that case permitted to follow either ; 
for custom is decisive with respect to mat- 
ters of this kind, provided they be not 
otherwise determined by the ordinances of. 
the LAw.—It is also to be observed, that. 
money of this kind, whilst it continues in 
uso, 18 & representative of price, and is 
therefore incapable of being rendered deter- 
minate: but if it should not be in use, it is 
considered as other wares or articles of mer- 
chandize, and is therefore capable of being 
rendered determinate. 
- Ir dirme be adulterated to such & degrce 
as to pass current’ with some, but not with 
others, they are of Un ael to Zeyf or base 
dirms. ence, if a person enter into a 
contract for something in exchange for a 
hundred specific dirms of this description, 
the zontract does not relate to those specific 
dirms in particular, but to a similar amount 
of base dirms, provided the seller were 
aware of the circumstance ;—but if otherwise, 
it relates to a similar number of pure dirms ; 
—because in the first case the assent of the 
seller to receive the base species is established 
by his knowledge of the baseness,—whcereas 
in the second case his assent is unestablished 
because of his ignorance of the baseness. 

A sale for base dirms ts ‘niil, if they lose 
their currency before the period of payment. 
—Ira person purchase wares in exchange 
for base dirms, and, previous to the payment 
of them, they should fall into genefal dis- 
use, in that caso the sale, according to 
Haneefa, is null. Aboo Yoosaf maintains 
that it is incumbent on the purchaser to pay 
the value which these dirms bore on the day 
of sale. Mohammed, on the other hand 
alleges that it is incumbent on him to pay 
the value which they bore on the last day of 
their currency. The arguments of the two 
disciples are that the contract in itsclf is 
valid; but the delivery of the dirms becomes 
impracticable from the disuse of them; a 
circumstance, however, which does not in- 
duce invalidity ;—any more than where a 
person purchases an article for fresh dates, 
and the season for those passes away ;—1n 
which case the sale is not invalid; and so 
also in the case in question.—Asg, at nabs 
the contract is not invalid, but still endures, 
it follows that, according to Aboo Yoosaf, 
the value the dirms bore at the time of the 
sale is due, because from that period respon- 
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sibility for theth takes place; in the same 
manner as In @ case of usurpation ;—an 

that, according to Mohammed (on the other 
hand) the value they bore on the last day of 
their currency is due, since at that period 
the right of the seller shifted from them to 
their valuex—The argument of Hanecefa is,e 
that the price is destroyed bydhe disuse; 
for money is the representative of price 
solely from custom, and hence this property 
is annulled from disuse. The sale, there- 
fore, remains without any price being in- 
volved in it, and is consequently null; and 
as the sale is null, it is of course incumbent 
on the purchaser to restore the goods to the 
seller, provided they be extant; or, if other- 
wise, the value which they bore on the day 
he obtained possession of them; in the same 
manner as in an Invalid sale. sc 

Rules with resect {to copper coinage.—A 
SALE in exchange for Faloos is valid, because 
they are considered as durable property. If, 
therefore, gre Faloos pass in currency, the 
sale is lawful, although they may not have 
been specitied,—because Faloos are, from 
custom, representatives of price, and conse- 
query stand not in need of specification. 
f, however, they should not pass in cur- 
rency, it isin that case requisite that they 
be particularly specitied, in the same manner 
as other articles of merchandize. 

Ir a person purchase wares for Faloos, 
which at that time passed in currency, but 
which previous to the payment of them fall 
into disuse, the sale is in that case null, 
according to Hanecfa: contrary, however, 
to the opinion of the two disciples.—The 
difference of opinion upon this point is 
analogous to what has been already men- 
tioned in treating of dirms in which the 
alloy is predominant. 

Ir a person borrow Falocs, and fheir 
currency should afterwards ccase, then, ac- 
cording to Hancefa, the borrower must make 
repayment in similars;* because Karz is 
loan of money] is cquivalent to Areeat [a 
loan of substance], and tRerefore requires 
the restoration of the actual article with 
respect to its nature, that is, its value-—The 
property of representing price, moreover, is 
merely an adventitious property, in copper 
coin, to which no regard is had in the bor- 
rowing of them; on the contrary, they are 
borrowed on the principle of their being 
similars; and this quality they retain after 
the disuse of them as money, whence it is 
that a loan in them is valid after they have 
lost their currency.—According to the two 
disciples, on the contrary, the borrower must 
in this case pay to the lender the value of 
the Faloos; tor their quality of representa- 
tion of price being annulled by the disuse, 








ig y similars is always understood any 
articl€s compensable by an equal number of 
the same description, such as eggs for eggs, 
Fajoos for Faloos, &c. It is treated of at 
large in various other parts of the work. 
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it is therefore impracticable for the borrower 
to restore them with the qualities they pos- 
sessed when he received them; and hence, 
a8 the payment of similars would be an 
injury, it is required that he pay the value: 
in the same manner as holds where a person 
borrows any articles of which the unities 
eare similar, and the whole genus of which 
afterward® becomes extinct. According to 
Aboo Yoosaf, their value must be fixed from 
the day of seisin; and according to Moham- 
med, from the last day of their currency, 
in conformity with what has been already 
explained. This difference of opinion origi- 
nates in a difference of doctrine respecting a 
case where a person usurps an article of the 
class of similars, and of which the similars 
afterwards become extinct,* when, according 
to Aboo Yoosaf, the usurper is responsible 
for the value the article bore on the day of 
usurpation; and, according to Mohammed, 
for the value it bore on the last day of its 
existence. It is to be observed, that the 
opinion of Mohammed is foended epee 
tenderness to mankind, and that of Abvo 
Yoosaf on conveniency. 

It is lawful for a person to purchase any 

ing if exchange for a half dirm of Faloos;t 
and in this case he is required to pay the 
number of Faloos adequate to the price of 
half a dirm. In the same manner, it 1s 
lawful to purchase any thing for the Faloos 
of a danik f of silver, or a Kerat § of silver. 
In all these cases, Ziffer is of opinion that 
the bargain is unlawful, because Faloos 
being an article of tale, estimated by num- 
ber and not by their relation to dirms or 
daniks, a specification of the number ought 
therefore to have been made. The reason- 
ing of our doctors is, that the exact number 
of Faloos adequate to the price of a half 
dirm, or a danik, is known Hor the case in 
qugstion proceeds on the supposition of such 
a knowledge), and that a specification of 
the number is therefore unnecessary. If 
the purchaser were to say, ‘‘ I have bought 
this thing for the Faloos of one dirm, or two 
dirms,’’ the barfain in that case also is valid, 
according to Aboo Yoosaf; fur this expres- 
sion means the number of Faloos to which 
the price of one or two dirms is adequate, 
and not the weight. It is related as an 
opinion of Mohammed, that a sale for the 
Faloos of one dirm is not lawful; but that 
a sale for the Faloos of any thing under a 


* Such as fruits, or other articles which 
are to be had only at particular seasons of 
the year. 

+ That is, for Faloos to the value of half 
a dirm.—(The distinction, in this instance, 
turns entirely upon the nature of the phrase 
in the original idiom.) 

+ A small silver coin, the sixth part of 


a ; 
§ A Carat, the twenty-fourth part of an 
ounce. e 
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dirm is lawful, as it is customary to purchase 
things for Faloos, where the value is not 
adequate to a dirm, but not otherwise, 
Lawyers have observed, that the opinion of 
Aboo Yoosaf is the most approved, especiall 
in countries where ithe practice of sell- 
ing and purchasing for Faloos is common, 
and where, of course, the rate they bear, 
with respect to dirms, is known and ascer- 
tained. ; ; 

Ir a person, having delivered a dirm to 
a Sirraf, or money changer, should say to 
him, ‘‘ Give me Faloos in exchange for one 
half of this, and a half dirm wanting one 

rain of silver in exchange for the other 

alf,’’ in this case the sale, according to the 
two disciples, is valid with eapeek. to the 
one half in exchange for Faloos, and invalid 
with respect to the other; because the sale 
of a halt dirm in exchange for Faloos is 
lawful (as has been already explained); but 
the exchange of a half dirm in exchange 
for a half dirm wanting one grain of silver, 
is usurious,} and, consequently, unlawful. 
Agrceably to the tenets of Haneefa, the 
sale is In this case completely null, because 
the whole is comprehended under one con- 
tract, and the invalidity being strong, with 
respect to a part, does therefore communi- 
cate itself to the whole. If, however, the 
word ‘‘Give” be repeated, by the person 
saying, ‘Give me Faloos in exchange for 
one half, and give me a half dirm wanting 
one grain in exchange for the other half, 
the opinion of Haneefa, in such case, accords 
with that of the two disciples, because here 
exist two separate sales, one valid, and the 
other invalid. If the purchaser, without 
opposing the halves of the dirm, were to 
say, ‘‘ Give me, in exchange for this dirm, 
the Faloos of half a dirm, and a half dirm 
wanting one grain;” the sale is valid in 
full, because, in this case, it is construed to 
be an opposition, on ‘the one hand, of one 
half djrm wanting a grain in exchange for 
one half dirm wanting a grain; and on 
the other, of a half dirm with the super- 
addition of a grain for the Faloos of a nalf 
dirm ; and this is lawful. 
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OF KAFALIT, OR BAIL. 


Definition of the terms used in bail.— 
KAFALIT, literally, means junction. In the 
language of the Law it signifies the junction 
of one person to another in relation to a 
claim (some haye said, in relation to a debt 
only; but the first is the most approved 
definition).—The person who renders obli- 
gatory on himself the claim of another, 
whether it relate to person or property, is 
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Kafeel, or surety:—the claimiteelf, of a part indefinitely is therefore equivalent 


of which bail is given, whether 


termed the 

in ron 

it relate to the person or property, 18 
termed Makfool-be-hee:—the claimant 1s 
termed Makfool-le-hoo; and the principal, 
or person who gives bail, is termed Makfool- 
an-hoo.—In cases of bail for the perzon, 
however, the terms Makfool-be-hee and Mak- 
fool-an-hoo relate to the same thing. 


Chap. I.—Introductory. | 
Chap. II.--Of Bail in which two are con- 


Cha i TLL—Of Bail by Freemen in be- 
Malt of Slaves, and by Slaves in 


behalf of Freemen. 


CHAPTER I. 


Distinctions.—Batu is of two descriptions. 
I. Bail for the person, which is termed 
Wazir-Zaminee. IJ. Bail forproperty, which 
is termed Mal-Zamince. 

Bail for the person.—Batt for the person 
is valid; and_in virtue of it the syrety is 
bound to produce the principal, or person 
whom he has bailed.—Shafei is of opinion 
that bail for the person is not valid, because 
the surety undertakes and renders obliga- 
tory on himself a delivery which he is not 
capa'ile of performing, imasmuch as he 
possesses no power or authority over the 

erson of the principal: contrary to bail 

or property, as in that case the surcty 
possessing power and authority over his own 
property is thoreby enabled to discharge the 
obligation he has contracted.—The argu- 
ments of our doctors upon this point are 
twotold. First, the prophet has said, ‘‘ The 
surety is responsible,” which is a proof that 
both modes of bail are lawful. Stconpry, 
the surcty isin a degree capable of Sey vorine 
the person for whom he is bail, as he may 
inform the claimant 6f his place of abode, 
and thus remove the bar between them, 
since, after obtaining such knowledge, the 
claimant may demand the aid of the officers 
of the Kazec, by whose means he may secure 
his presence. There is, morcover, a neces- 
sity amongst mankind for this kind of bail ; 
and the characteristic of bail, namely, a 
junction of one person to another in relation 
to a claim, is observed in it. 

Under what forms contracted.—Batr for 
the person is contracted, where any one says: 
“T have become bail for the person of a 

articular man,’ or, ‘‘ for his neck,” or, "for 
his soul,” or, ‘‘for his body,” or, “‘ for his 
head,” or “for his face ;’’ because some of 
these words really mean, in their common 
acceptation, the whole of the person, and 
others bear that sense metaphorically, as has 
been already explained under the head of 
divorce.—The effect is also the same when a 

erson says, ‘‘I have become bail for the 
be of a certain person,” or “‘ for athird of 

m,” or “fora part of him;’ because the 
person, in the case of bail, being incapable 
of division gf dismemberment, the mention 


to the mention of the whole. It is otherwise 
where a pereen says, ‘I have become bail 
for the hand’’ (ur ‘“‘the foot’’), because 
neither of these parts are ever used to denote 
the whole of the person, and the bail so given 
is therefore invalid. 

IF a person say, ‘‘ I am responsible [Zamin] 
for such a person,” it is a vali@ bail; be- 
cause this is an express declaration of the 
intention of bail. It is also a valid bail, if 
a person say, ‘‘ This is upon me,”’ or, “ This 
is towards me,” because both these ex- 

ressions indicate an obligatory engagement. 
Tn the same manner, also, bail is contracted 
by the words Zeyim and Kabeel, for both of 
these signify bail, and hence it is that bail- 
bonds and other instruments of obligation 
are termed Kabala. If, on the contrary, a 
person say, ‘‘] am responsible for the no- 
toriety of a certain person,’’ bail is not con- 
tracted, since the responsibility, in such case, 
relates merely to the notoriety and not to the 
claim. Hesece, if a person should say, in the 
Persian language, ‘‘ His acquaintance is upon 
me,” he docs not thereby become bail.—If, 
however, he should say, ‘‘ He is my ac- 
quaintance,” lawyers are of opinion*that he 
becomes bail because of ancient custom. 

The surety must deliver up the person for 
whom he is bail at the stipulated period ; and 
mm failure of this, 1s Liable to imprisonment.— 
Jr, in a contract of bail, it be stipulated that 
‘the surety shall, at a fixed period, deliver 
over the principal or person bailed to the 
claimant,” it is in that case necessary that 
he be delivered to the claimant, if it be re- 
quired, either at the fixed period, or at any 
time afterwards, in order that the surety 
may acquit himself of the engagement into 
which he has entered. If, therefore, he 
deliver the person bailed on the demand of 
the claimant, he then becomes released fesm 
his engagement; but if he refuse to deliver 
him, the magistrate must in that case im- 

rison him for failure in the performance of 
his engagement. He is not, however, to be 
imprisoned on the first summons, as he may 
not then know for what reason the Kazee © 
au ones him. i i 

the principal disappear, the surety must 
be ae pee time i aearch or fae sand 
the contract is fulfilled by delwering up the 
principal at any place which admits of liti- 
gation.—Ir, in a case of bail for the person, 
the principal should disappear, it is in that 
case incumbent on the Kazee to afford the 
surety a sufficient period to go and come in 
search of him; and afterwards to imprison 
him, in case of his not producing the prin- 
cipal because he is then proved to have 
failed in his engagement.—If, however, he 
produce the principal, and deliver him to the 
claimant, in such a place as may enable him 
to litigate his suit with him, the surety is 
then rg from his engagement of bail, 
becausé of his performance of the obligation 
he had contrasted ; and the end of the con- 
tract 1s likewise answered, as it only requires 


s 
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that he deliver him once. If he should have 
to deliver him ‘‘in the assembly of 
the Kazee,” and afterwards deliver him in the 
market-place, still he is released from his 
engagement, because the object of the bail is 
answered. (Many have observed that in the 
present age the surety would not in such 
case be released from his obligation ; because, 
as the pr8bability in this age is that the 
people would aid the defendant in preventing 
is appearance in the assembly of the Kazee, 
and that they would not assist the claimant 
in enforcing it, such a clause is therefore 
beneticial.)—If, however, the surety deliver 
over the principal in a desert, he is not 
released from his engagement, because the 
claimant could not in such place litigate his 
suit with him, and the object of bail remains 
therefore unaccomplished. In the same 
manner, he is not released from his obligation 
in case he deliver him up in a village where 
there is no Kazee; because, where there is 
no Kazee, the claimant can obtain no decree. 
If he should deliver him up inenother city 
than that in which he had entered into the 
contract of bail, he is then (according to 
Haneefa) exempted from any further obliga~- 
tion.—The two disciples ure of a different 
opinion, because it may often happen that 
the witnesses are in the city in ich the 
contract was formed. — 1f, moreover, he 
deliver: over the principal in the prison, 
where he has been previously confined by 
another for a different cause, he is not 
released from his engagement, because the 
claimant has no power, in such situation, to 
litigate his suit with him. 

The death of the principal releases the 
surety.—I¥, in a case of ail for the person, 
the principal should dic, the surety is then 
released trom his engagement; first, because 
of the impracticability of producing the 
pésson ; and, secondly, because, in the same 
manner as the appearance of the principal 1s 
by such event defeated, so also is the entorce- 
ment of it on the part of the surety. 

And the death of the surety annuls the 
contract.—THE same rule also holds in case 
of the death of the surety; because it then 
becomes impracticable for him to deliver up 
his principal; and, also, because his property 
is not of an analogous nature, so as to admit 
a discharge of the obligation by means of it. 
It is otherwise in the case of bail for pro- 
perty, for if the surety for property die, the 
obligation of bail does not then cease, since 
it is necessary to discharge it by means of 
his property, to whatever amount he may 
have rendered himself liable. | 

the claimant die, the hetre or executors 
may demand the fulfilment.—-\¥ the claimant 
should die, his executor (if there be any), or 
otherwise his heirs, are entitled to claim the 
fulfilment from the surety; because heirs 
and executors represent the dead. | 

The surety 1s released by delivering up his 
suretee.—I¥, in a case of bail for the person, 
the surety should not stipulate his release 
from the bail on the delivery of the pengon, 
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he is nevertheless réleased on such delivery, 
because this being the intention of the con- 
tract, it is consequently established indepen- 
dent of an express declaration. It is to be 
observed, likewise, that the surety becomes 
exempt from his obligation on the delivery 
of the person, without the acceptance of the 
claimant being required as a condition, in 
ne seme manner as in the payment of a 
ebt. 
Or, by delivering himself up.—Tux effect 
is also the same, 1n case the principal should 


of himself present his person, as if he should 


say, ‘‘I have presented myself on account 
of the bail of a particular person who has 
become surety for me.” This is approved 
because the surety being entitled to contend 
with him, in order that he may deliver him- 
self up, it is therofore permitted to him to 
deliver himself up voluntarily to prevent 
contention. 

Or, by his being delivered up by a mes- 
senger.—Iv is also lawful for the agent or 
messenger of the surety to deliver the per- 
son, us these are tho ropresentatives of the 
surety himself. 

The payment of the claim may be suspended 
upon the non-production of the principal, 
—l¥ a person become bail for the appcarance 
of another, on this condition, that, if he do 
not deliver him within a particular period, 
he shall then be feuponeills for the claim 
upon him a thousand dirms, for instance), 
and he afterwards fail of producing him 
within the fixed period, he is then bound to 
mike good the claim upon the suretce ; be- 
cause, In this case a bail for property is sus- 
pended on the condition, namely, the failure 
in producing the person within a fixed period; 
and such suspension 1s valid, because of the 
custom of mankind. 

But still the bait for the person remains 
in force.—Hrncr, when the condition is not 
fulfilled, the surety becomes responsible for 
the clyim; and he is not, nevertheless, re- 
leased from the bail for the person; because 
bail for the person and bail for the property 
are not incompatible.—Shafei maintains that 
the bail in this instance is not valid; because 
bail for property induces a responsibility for 

roperty in the same manner as sale; and 
rence it 18 unlawful to suspend it on a 
matter of doubt and uncertainty; in the 
same manner as in the caso of sale.—The 
reasoning of our doctors is that bail for pro- 
perty is ultimately like sale, inasmuch as it 
entitles the surety to repayment from the 
principal of what he advanced to the claimant 
on his account,—and that in the beginning 
it resembles a gift, being an acquiescence 
in responsibility without any exchange.—In 
due observance, therefore, of both these cir- 
curgstances, it is declared that the suspension 
of it, on an uncertain condition (such as the 
blowing of the wind, the falling of the rain 
and the like), is invalid ; but that it is valid 
if suspended on a certain condition, such as 
in the case in question. 

If the time be fixed, and the suretee die in 


B 


822 


BAIL. 


(Vou. I. 


with relation to himself; for he has power| become bail for a debt of one thousand 


over his own person. 
Bail may be contracted with or without the 
consent of the principal.—I? is lawful to 


become bail either with or without the desire 
of the principal ; because the tradition with 
respect to it is absolute, and does not restrict 
it to the desire of the principal. Bail, more- 
over, being an obligatory engagement, Is @ 
deed relative to the surety himself, in which 
there is an advantage to the claimant and no 
detriment to the principal : for if he should 
have become bail without the desire of the 
rincipal, then he has no right to apply to 
fim for what he may pay on his account; or 
if, on the other hand, the bail was contracted 
by his desire, then the principal has ex- 
pressed his acquiescence in his claim of re- 
ayment from him, to which he is entitled 
esate of his having made the payment in 
virtue of authority from him,—whercas he 
has no right to repayment in case of having 
become bail without the desire of the princi- 
pain as the payment so made wasa gratuitous 
eed. ‘ 
Circumstances under which a surety has 
or has not a right to demand compensation 
from his principal.—t is to be observed 
that tho surety has a right to a repayment, 
from the principal, of the sum which he 
mav have advanced on his account in virtuc 
of che responsibility he contracted by his 
desire.—As for instance, if the debt be one 
thousand good dirms, and he pay the claim- 
ant one thousand goud dirms, he is then 
entitled to the repayment of one thousand 
good dirms.-~ But if he should ake a pay- 
ment of a nature different from his engage- 
ment,—as if, having become bail for one 
thousand good dirms, he should pay the 
claimant one thousand bad, or vice versa,-— 
he isin that case entitled to receive from the 
rincipal the full amount for which, by his 
esirc, he had become responsible; because 
the surety, from the payment of the debt, 
becomes proprictor of it, and stands there- 
fore in the place of the creditor ;—in the 
same manner as if he had become proprictor 
of it by virtue of a gift, or of inheritance 
(that is, as if the claimant had bestowed 
on him agift of the debt due to him by the 
principal, and permitted him to take posses- 
sion of it,—or, as if the surety had suc- 
ceeded to the debt in right of heritage ;— 
or, in the same manner as where the person 
to whom a debt has been transferred acquires 
a property in the debt by either of these 
mbdea\ t is otherwise in the case of a per- 
son instructed to pay a debt; for if a person 
be desired by another to poy a debt on his 
account, and pay it accordingly, he is in that 
case entitled to receive from the other the 
exact sum he has paid on his acsount 
although the debt relate to bad dirms, and 
he pay itin good; because a person 50 in- 
structed, having incurred no-responsibility, 
has therefore no right to become proprietor 
of the debt in virtue of his having paid it. 
—It is ofverwise, also, if a person, having 


dirms, should compound with the claimant 
for the payment of five hundred dirms ;—for 
in this case he is entitled to receive only five 
hundred dirms from the debtor, because 
composition is similar to annulment of part 
of the debt, and the case is therefore the 
same as if the claimant had remitted part of. 
the debt to the surety; and agin case of 
remission of the debt by the claimant, the 
surety has no right to receive anything from 
the debtor,—it follows that, in the case of 
composition also, he has no right to receive 
more than he has actually paid. 

He cannot claim reimbursement until he 
has actually discharged the claim upon the 
principal.—A SURETY has no right to advance 
any claim on the principal until he make 

ayment on his account, because he does not 

ecome proprictor.of the debt until he pays’ 
it. It is otherwise with respect to an agent 
for purchase; as he is entitled to receive 
from his constituent the price of the mer- 
chandise previous to the payment of it on 
his part. The reason of this is that there 
virtually subsists a contract of exchange 
between the constituent and his agent; 
because the right of property is first estab- 
lished in the agent, and afterwards shifts to 
the constituent ;—and hence they stand to 
each other in the relation of buyer and 
seller ;—whence it is permitted to the agent 
to detain the merchandize from his consti- 
tuent until he receive the price from him. 

But he may proceed as the claimant pro- 
cceds.—I1¥ the claimant importune the surety 
in pursuit of his claim, then the surety may 
in the same manner importune the principal 
or surctec. If, also, the surety be imprisoned 
by the claimant, he is in the same manner 
entitled to imprison the principal. 

He is released by a discharge to the prinei- 
pal; but the principal ts not veleaied ay an 
exemption to him.—Ir the claimant remit 
the debt to the suretce, or reccive payment of 
it from him, the surety is in that case re- 
leased from his engagement, because the 
debt, in reality, is due by the suretee :—but 
if he exempt the surety, the suretee (or 
principal) does not thereby become exempted 
from his debt; because the surety is merely 
a dependant; and, also, because he is liable 
only to a claim, whereas the debt exists in 
the principal independent of such claim. 

wind the same of a suspension of the 
claim,—IF¥ the claimant allow the principal 
a respite from his claim, or suspend his claim 
upon him to a more distant period, such 
respite or sepia of claim operates also 
in favour of the surety ;—but if he grant a 
respite of his claim to the surety, it does not 
operate in favour of the principal ;—because 
respite or suspension, as being a temporary 
remission, is therefore analogous-to an abso- 
lute remission.—It is otherwise where, the 
debt, being immediately due, the creditor 
accepts bail for the payment at the period of 
a month afterwards ; for this suspension of 
bés claim for a month operates alsoin fayour 
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of the principal, because here the ‘period of used, means that the claim has been dis. 


suspension upon 1s a clroumstance 


coharged.—Hence the claimant, in this case 


annexed to the debt, which, at the time of is held to have made an acknowledgment of 


contracting the bail, was immediately due. 

A surety, compounding the debt of the 
principal with. the claimant, discharges both 
from any further demands.—I\F¥ a surcty, in 
a debt of one thousand dirms, compound 
with the ereditor for a payment of tive hun- 
dred dirms, in that case both the principal 
and the surety become exempted from their 
respective obligations for the remaining five 
hundred dirms; —because the surety havin 
referred the composition to the thousan 
dirms due by the principal, the principal 
becomes thereby released from his obligation 
by the payment of tive hundred dirms ; for 
composition is a cancelling of part of the 
debt ;—and the release of the debtor from 
his obligation occasions the release of the 
surety. . 

And has a claim upon the surety for what 
he pays tn compositron.—H Ff is also in this 
case entitled to tive hundred diems from the 
surety, provided he entered into the bail 
with his consent.—-It were otherwise if the 
surety should compound the debt. for some 
thing of a different species (as if, instead of 
the dirms, he should agree to pay a particular 
number of decnars, or any article of mer- 
chandise); for in such case he is entitled to 
a full payment of the debt, since such com. 
position is in the nature of a contract of 
exchange, and the surety becomes proprictor 
of the debt in virtue of his having given a 
consideration for it. 

A surety compounding for an exemption 
on his own behalf does not discharge the 
principal,—I¥ the surety compound with the 
creditor for an exemption from the obligation 
contracted by him in virtue of the bail, the 
principal is not thereby exempted, because 
the said composition is merely an exemption 
granted to the surety from aclaim upon him. 
—Thus, for instance, if the surcty for one 
thousand dirms compound with the oreditor 
for one hundred dirms,—in other words, if 
the creditor agree that, on condition of his 

aying one hundred dirms, he will exempt 
fan from the rest of his obligation,—in that 
case he becomes exempted from responsi- 
bility ; and, provided he had become bail 
by desire of the principal, he is entitled 
to receive one hundred dirms from him, 
whilst the creditor retains his claim on the 

rincipal for the remaining nine hundred 
rms. 

Cases in which the surety's right against 
the principal depends upon the terms of his 
exemption or discharge —l¥ a claimant say 
to the surety, who had become bail by desire 
of the principal, ‘‘ You are enlarged from 
the claim towards me,’’ in that case the 
surety is entitled to receive the amount in 
question from the principal ; because, accord- 
ing to the rules of grammar, this sentence, 
in which the preposition from with respect 
te the object, and that of towards with re- 
spect to the claimant of such object,eare 


the discharge of the claim; and for this 
reason the surety is entitled to receive the 
wegeeee--_.~6-. ~ . , Wincipal.—But if he 
should merely say, ‘I have enlarged you,” 
the surety is not entitled to anything from 
the principal; because his enlargement, 
being here expressed without any mention 
made of its operation towards another, is 
considered as an annulment, and not as a 
declaration of discharge.—If he should only 
say, “you are enlarged,’’ without adding, 
‘‘towards me,” in that case there is a dis- 
agreement amongst our doctors. —Mohammed 
alleges that it is similar to the second 
instance—' I have enlarged you.”  Aboo 
Yoosat, on the other hand, is of opinion that 
it is similar to the tirst instanoe,—*' You are 
enlarged trom the claim towards me.” Some 

again, have said that, in all these cases, i 

the claimant be present, it is requisite to 
demand an explanation from him, since he 
has ug-d a dubious expression. 

An enlargement from bail cannot be sus- 
pended upon a condition,—Tuk suspension of 
enlargement from bail on a condition is not 
lawful ; because an enlargement of this kind, 
as well as that of other descriptions, involves 
un endowment with right of property, and 
the suspension of an endowment with right 
of property is not lawful.*—There is a tradi- 
tion that such suspension is lawful ; because, 
in fact, a surety is responsible for a claim, 
and not for a debt,—whence such enlarge- 
ment is, like divorec, 2 mere annulment,t 
and thorefore cannot. be undone by the rejec- 
tion of the surety :}—-and the enlargement 


*An cndowment with a right of property 
(such as a gift, for inetane must operate 
immediately, otherwise it is not valid. 

f This doctrine is founded on the meta- 
physigal distinction which the Mussulmans 
draw betwixt a debt and a claim. Thus 
where a person remits to another a debt con- 
tracted by borrowing, purchase, or the like, 
he, as it were, conveys or makes over so 
much property to that other :—but where he 
remits an obligatory claim upon anvther to 
answer the ebt of a third person, he then 
increly annuls a right of his own ; for as that 
other had not in reality received any pro- 
perty from him, he cannot by such remis- 
sion be said to have made over so much 
property to him. 

{ A gift, or any decd vesting property in 
another, cannot operate without the consent 
of that other. On this principle a gift is not 
held to take place until the seisin of the 
donee, as, until then, it is in his power to 
renacr it void by a rejection. But it is not 
in the powcr of the surety to prevent the 
oparegon of the excmption in his favour by 
the rejection of it, as it is held to be aa 
annulment of a right on the part of the 
claimant, and not a deed conveying property 
to him. ~ 
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from bail being a mere annulment, it follows| and Mohammed.—Aboo Yoosaf alleges that 


that the suspension of it upon a condition is!a contract of bail is valid, if, 


lawfal, in the same manner as the suspension 
of divorce or emancipation : in opposition t 
the enlargement of the principal ; as that 1s 
an endowment with right of property, and 
may therefore be rejected by him. on 
atl, in cases of punishment or retahation, 
ts valid only for the person. -— BAIL 18 not 
valid with respect to any right of which the 
fulfilment is impracticable by means of bail, 
asin cases of punishment or retaliation, — 
because proxies are not admitted in case of 
corporal punishment. But bail for the per- 
sons of criminals ar the sentence of such 
nishments is lawful. 
PuBail may be given for the price, but not for 
the goods, in a sale.—A PERSON may lawfully 
become bail, on the part of a purchaser, on 
the payment of the price, because price 1s a 
debt : bat it is not. lawful to become bail, on 
the part of the seller, for the merchandise ; 
for that is substance, of which the compensa- 
tion, in case of destruction, is insured, b 
means of something of a different, kind, 
namely, the price; and although bail for in- 
sured substance be lawful in the opinion of 
all our doctors, still it is required that the sub- 
stance be insured for a similar in kind, such as 
the subject of an invalid sale, an article seized 
in vir‘ue of an intention to purchase, or an 
article usurped; but not for any substance 
which is insured for something of a different 
kind, such as the subject of a valid sale, or a 
pawn; nor for any substance held in the 
nature of trust, such as a deposit, a subject 
of rent, a loan, Mozaribat stock, or partner- 
ship stock.-—If, after the purchaser, 1n a case 
of sale, had paid the price, a person become 
bail for the delivery of the goods to him,—or 
if, in a case of pawnage, a person become bail 
for the pawnee’s restitution of the pledge, 
—or, in a case of hire, for the renter’s restor- 
ing the article hired,—in all these cases the 
bail is valid, because of the surety having 
engaged for the performance of what was due 
and incumbent. 

Batl for the performance of work by a 
specific animal is not valid.-—1¥ a person hire 
a quadruped for the carriage of a burthen, 
and another be bail for the animal carrying 
the said burthen, it is not valid, because of 
the animal being the property of another.— 


This, however, procecds on a supposition of | sick person is in 


the hire having related to a specitic animal ; 
for, if the animal be not specific, the bail is 
valid, as in that case it is in the power of the 
surety to supply an animal of hisown for the 
carriage of the burthen. In the same manner, 
in case of a person hiring a slave for service, 
bail given for his performance of the service 
is invalid, as the slave is not the prope 
of the surety, and he has consequentlf no 
power of enforcing what he has under- 


en. 
* A contract of bail must be formed with the 
consent of the claimant—A coNTRACT of bail is 
not valid unless it be formed with the consent 
of the claime nt.—This is according to Haneefa 


aving been 
formed without the knowledge of the claim- 


to| ant, it receive his assent on its being notified 


to him: and (according to sevéral copies of 
the Mabsoot) his assent is not a condition.— 
This disagreement relates equally to bail for 
the person, and bail for property.—The 
reasoning of Aboo Yoosaf, in support of his 
opinion, 1s, that as bail signifies an obliga- 
tory engagement, it is therefore binding on 
the peron who undertakes it; and hence it 
would appear that it does not depend on the 
assent of the claimant: but the reason for 
suspending it upon his concurrence is the 
same as occurs under the head of marriage, 
treating of Fazoolee marriages; ‘‘ The decla- 
ration of the surety that he has become bail 
for a particular thing, on the part of a parti- 
cular person, renders the contract complete ; 
but as it is a deéd affecting the claimant 
(inasmuch as it invests him with a right to a 
claim), it is therefore suspended upon his 
assent.”—Tko reasoning of the other two 
doctors is that bail creates a right ; in other 
words, the surety constitutes the claimant 
proprictor of a claim upon him, which he 
accordingly demands from him after the 
completion of the contract.— Hence it follows 
that two points are necessary to the comple- 
tion of the contract, namely, the speech of 
the surety (which is equivalent to a declara- 
tion with respect to the claimant), and the 
specch of the claimant (which is equivalent 
to acceptanve).—Now in the case in question 
there exists only one of these two requisites : 
the contract, therefore, is not suspended be- 
yond the meeting ; and consequently a con- 
tract of bail is not valid but through the con- 
sent of the claimant at the meeting. 

Ercept where the debtor is dying. —EXcEPt- 
ING only In one instance,—namely, where a 
sick® person says to his heir, ‘‘be you bail 
for whatever debts I may owe,” and the heir 
becomes bail accordingly in the absence of 
the creditors; for in this case the bail is 
ctlectual, notwithstanding the absence of the 
creditors, upon a favourable construction, — 
for two reasons: Frrst, the bail so contracted 
is, in effect, a will, and is therefore valid 
without the intervention of the claimant 
(and hence lawyers have remarked that this 
species of bail is not lawful unless when the 

ossession of property ; be- 
cause a will auld not otherwise be lawful); 
SECONDLY, the sick person is the representa- 
tive of his creditors, because he stands in 
need of being so, in order that he may divest 
himself of his obligations; and also, because 
this is attended with an advantage to the 
creditors.—The case is therefore the same as 
if creditors had themselves been present. 

OssEcTION.—If the sick person represent 
his creditors, it follows that his acquiescence 
is a necessary condition, in the same manner 


Remco By 





* Arab. Mareez.—Always meaning a a 
sorsick of a mortal illness, cine 
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as that of the creditors, had they been pre- 
sent; and that the expression of ‘Be you 
bail on my part for whatever I owe,” is not 
conclusive of the contract ; whereas this ren- 
ders it conclusive. 

Repty.—The bail founded on this speech 
of the sick person is valid, and his acquies- 
cence is wot required as a condition ; because 
the meaning to be deduced from the speech 
is, evidently, a desire on the part of the sick 
man that the bail be concluded, and not 
merely a consultation respecting it; and his 
speech therefore resembles an order for the 
conclusion of a marriage, as already explained 
under the head of settle pk 1s to be ob- 
served that if the speech of the sick person 
be addressed to a stranger, there is in that 
pase a disagreement with respect to the 
validity of the bail.) 

Case of bail gratuito%sly entered into on 
behalf of an insolvent defunct,—lv a debtor 
die without leaving any property, and another 
become bail to his creditors, sgch bail is not 
valid, according to Haneefa.—The two dis- 
ciples allege that it is valid; because it is 
undertaken on account of a debt, established 
as the right of the ercditors, and which is 
still extant, since no person has discharged 
it, whence it still exists, so far as relates to 
the laws of futurity; that is to say, the 
debtor, if it be not discharged, becomes a 
criminal before God Almighty.—As, also, if 
the surety were actually to discharge the 
debt, such discharge would be valid, being a 
gratuitous act of justice, in the same manuer 
bail for it is consequently valid.—The argu- 
ment of Haneefa in support of his opinion is, 
that the bail is in this case given for a debt. 
which is annulled with relation to the laws of 
this world; and the validity of bail being 
founded on the laws of this world, it cannot be 
legally given for what no longer legally exists. 

A debtor paying his surety the sum for 
which bail has been given, before the surety 
has satisfied the creditor, cannot reclaim wt.— 
IF a person, desire of another, should 
become his bail for one thousand dirms which 
he owes, and the debtor give the surety one 
thousand dirms by way of payment, prior to 
his ine surety’s] having puid the creditor, 
he [the debtoy] is not in that case permitted 
to take from the surety the money he has 
advanced to him, for two reasons. First, 
the right of the possessor (namely, the surety ) 
is connected with the one thousand dirms on 
the probability of his having occasion to pay 
them to the creditor, and therefore whilst 
such probability exists the principal surety 
has no right to take them from him; similar 
to a case where a person hastily (that is, 
before the stated time) pays Zakat to the 
collector, in which case he would not be 
entitled to take it back from him. SECONDLY, 
the surety becomes proprietor of the said sum 
in virtue of the seisin, on a principlg which 


shall be presently explained.—It is other- | 
gives the sum to the 
surety by way of commission (as if he were from it between the pe 
to say to him, ‘‘ Take this sum and deliver it , 


wise where the debtor 
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to the debtor ’’) ; because the surety does not 
become proprietor in virtue of such a seisin : 
on the contrary, he is in such case merely a 
trustee.—It is to be observed that where the 
surety thus receives the thousand dirms, and 
becomes proprietor in virtue of such receipt, 
he is not required to devote in charity what- 
ever profit he may acquire from it; * because 
in this instance the property vests in him 
immediately on the receipt. ere he re- 
Geives it after having himself paid the debt, 
the reason of the property then vesting in him 
is evident; and where he receives it before 
he has puid the debt, he becomes proprietor 
immediately on the receipt.—The reason of 
this is, that the surety has a claim on the 
debtor for an article similar to that for which 
the creditor has a claim upon him: but the 
claim of the surety upon the debtor is sus- 
pended until he pay the debt to the creditor. 
—The claim of the surety, therefore, is in 
the nature of a debt to become due hereafter 
(whenee it is that if the surety should, pre- 
vious to his haying discharged the debt to 
the ckeditor, exempt the debtor from the 
claim he had upon him, such exemption would 
be valid).—-Now as an article similar to that 
for which the surety is responsible to the 
creditor is due to him by the debtor, it 
fullows that on his receiving payment from 
the debtor he becomes proprictor in virtue of 
such reccipt.—The degree of baseness, more- 
over, which obtains in such o transaction _ 
shall be hercafter set forth), does not take 
effect, where a right of property exists, with 
respect to indefinite things; as has been 
already explained in treating of invalid sales. 

Case of a delivery of substance by the prin- 
cipal, to guard his surety against loss.—-IF 
bail be given for a Koor of wheat, and the 
principal deliver a Koor of wheat to the 
surety, and he sell and acquire profit by the 
same, in that case the profit so acquired is, in 
the eye of the Law, the right of the surety, 
on the principle already explained, of the 
property having vested in him in virtue of 
the reccipt.—The author of this work ob- 
serves, that in his opinion it is most laudable 
that the surety give the said profit to the 
debtor, although, in the eye of the law, 
this be not incumbent upon him: and such 
(according to one passage in the Jama 
Saghecr) 1s the opinion of Haneefa upon this 
point.—The two disciples maintain that as 
such profit is the right of the surety, he 
ought not therefore to give it to the debtor:—~ 
and this also is related as an opinion of 
Haneefa, as well us another, namely, that 
the surety ought to bestow it in charity.— 
The argument of the two disciples is that the 
profit, as having resulted from the property 
of ¢he surety, becomes of consequence his 
right.—Haneefa, on the other hand, argues 


| that, notwithstanding the existence of the 
| 


That is to say, whatever profit may arise 
ie period of his receiving 
it, and that of gratifying the clfmant. 
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property, there is still a degree of baseness In 

t, use it was in the power of the debtor 
to e the Koor of wheat from the surety, 
and deliver it himself to the creditor; or, 
because, in delivering it to the surety, It 18 
probable that he did it with a view that he 
should deliver it to the creditor.—Now the 
baseness here operates in ae ere of the 
thing to which it rclates being definite ; and 
the mode of purging such baseness is (ac- 
cording to one tradition) by devoting the 

rofit in charity, or (according to another) 
by giving it to the debtor, as the basencss is 
oocasioned by his right, and not by the right 
of the Law.—This latter is the most authentic 
doctrine ; but it prescribes only a laudable, 
and not an ‘cui bent duty ; for the right of 
the surety is clear. 

Case of bail vena by an aynit sale.— 
Ir a person become bail, by desire of the 
principal, for a debt of one thousand dirms, 
and the principal afterwards desire him first 
to purchase on his account. silks to the value 
of one thousand five hundred dirms, jn the 
manner of an eaynit, and then to resell the 
same, and discharge the debt by means of 
the price, and the surcty act accordingly, the 
purchase so made is considered as on his own 
account, not on account of the principal, and 
he must, of consequence, sustain the loss 
arising rom the aynit sale.— An aynit sale 
is where a merchant, for instance, having 
been solicited by a person for a joan of 
money, refuses the same, but offers tu sell 
goods to the other on eredit at an advanced 

wiog; as if he should charge fifteen dirms 
ot what is worth only ten, and the other 
person agree to the same. This 1s termed an 
aynit or substantial sale, because it is a re- 
cession from a loan to a specific substance 
(in other words, the merchant declines grant- 
ing the loan required of him by the borrower, 
but agrees, in lieu thereof, to sell him the 
cloth, which is 2 specific substance) 5- gnd it 
is abominable, as being a recession from a 
loan of money, which is a laudable action, 
on a principle of avarice, which is a sordid 
quality..—With respeet to the nature of the 
case in question, our doctors have disagreed. 
me have asscrted, that the dircetion 
iven by the principal to the surety infers 
Fis (the principal’s] being responsible for any 
loss that may be sustained by the purchaser 
in consoquence of the aynit sale; and that 
his direction in this particular is not a com- 
mission of agency; for this reason, that the 
order of the principal (‘‘ purchase silks on 
my account”’) implies this assumption of 
responsibility Shit a responsibility of this 
nature is invalid, since responsibility cannot 
hold exoept in an article in which the 
person who is responsible has some interest ; 
and no person has any interest in the loss on 
the present occasion. Others again say, that 
tho direction in question amounts to a com- 
mission of agency: but that it is an invalid 
commission, as the silks to whtich it relates 
are not definite, neither is the price of them 
definite from an ignorance of 
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may exceed the amount of the debt.—The 
purchase of the silks is, in fact, considered 
as having been made on account of the surety, 
and the loss resulting from it falls entirely 
upon him (not upon the principal), since it 
was contracted by him. . 

Evidence cannot be heard in support of any 
claim against a surety which doe®not come 
within the description in the contract of bail. 
—I¥F a person become bail on the part of 
another, for whatever may be proved to be 
due by him, or for whatever the Kazee ma 
decree against him, and the debtor afterwards 
disappear, and a claimant offer to prove, by 
evidence, that the sum due to him is one 
thousand dirms, such evidence is not to be 
admitted; because here the bail is limited 
to whatever the Kazee may decree, as it is 
evident from the expression ‘‘ Whatever the 
Kazee may decree,” and likewise from that 
of ‘‘ Whatever may be proved to be due by 
him,”’ since nothing can be proved but by the 
decree of tha Kazee, and the claim in ques- 
tion has not this limitation :—it is therefore 
invalid, and accordingly the evidence in sup- 
port of it cannot be heard. 

Al decree passed against a surety in the ab- 
sence of the principal cannot affect the latter 
unless the bail were entered into by his desire, 
—It a person prefer a claim before the Kazee 
to this effect, “That an absentee owes him a 
thousand dirms, and that a particular person 
present is, by desire of the debtor, bail for 
the same,” and establish his assertion by 
testimony, in that case the Kazec must pass 
a decree against both the debtor and the 
surety.—If, however, the bail have been 
riven without the desire of the debtor, the 
Kazce must in that case decree the debt solely 
against the surety; and in this instance the 
evidence adduced by the claimant is admitted 
us sufficient, because the bail is absolute, and 
not qualified, as in the preceding ecase.—It is 
to be observed that the ditterent decrees 
which the Kazce gives in the case of bail 
with, and without, the desire of the debtor 
(that is, the decree against both, in the one 
case, and against the surety only in the 
other), 1s founded on the difference which 
obtains in the nature of these two modes of 
bail ;--for bail by desire of the debtor is a 
gratuitous deed in the origin, and a contract 
of exchange in the end; but bail without 
the desire of the debtor is a gratuitous deed 
both in its origin and its consequences.—Now 
where the claim relates to one only, the 
decree cannot be extended to the other. But 
if a decree should be passed relative to a 
surety by desire, it must necessarily include 
the principal, since the desire he expressed 
is a Virtual acknowledgment of the existence 
of the debt.—It is otherwise with respect to 
a voluntary surety; for as the existence of 
the debt in that case is proved by his belief 
of it, jn having undertaken the bail with 
regard to it, and not by any virtual acknow- 
ledgment of the debtor, the decree is there- 
fore solely referred to him.—In the former 
case (namely, that of bail by desire), the 
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surety is authorized to receive from the seller 
what he may have been obliged to pay on his 
apcount.— Ziffer maintains that be is not 
entitled to such compensation; because, 
having himself refused to pay, and having 
been compelled to it, he is of consequence in 
his own opinion oppressed; and it is not 
permitted fo such as are oppressed to oppress 
others.— Our doctors, on the other hand, 
argue that whenever a refusal is undone by 
law, the opinion founded upon it becomes of 
consequence null, 

Case of sen ee heat? a& person 
sell a house, and another become Kateel-be’l- 
dirk, or security against accident,* on his 
behalf, the security so given is a direct 
declaration of the house being the property 
of the seller.—If, therefore, the surety should 
afterwards prefer a claim of right to the 
house, such claim is einadmissible.—The 
reason of this is, that if the seeurity be a 
condition of the sale ie if the purchaser 
should have said, ‘*1 will buy the said house, 
provided a particular person will be security 
against any future claim to it’), in that case 
the completion of the sale rests upon the 
agreement of the surety; and afterwards, 
when he prefersu claim of right to the house, 
he endeavours to destroy that which he had 
himself rendered complete :—if, on the other 
hand, the security should not be a condition 
of the sale, the surety, in that case, by 
agrecing to the bail, did, as it were, incite 
the buycr to the bargain (since his desire of 


urchase was founded on the procurement of 


ail).—The bail so given, therefore, is equiva- 
lent to a declaration of the nght of property 
of the seller. 

An attestation toa contract of sale ts not 
equivalent to Kafeel-bel-dirh.-~\r, in the 
sale of a house, a person should attest the 
byll of sale, and put his seal to it, without 
giving any security, such testimony and af- 
fixture of seal is not an acknowledgment of 
the seller’s right of property, and hence the 
witness may, if he please, afterwards claim 
the house, beenuse attestation is neither a 
condition of sale, nor a declaration of the 
property of the seller, as it sometimes hap- 
pens that men sell their own property, and 
sometimes that of others.—Desides, the wit- 
ness may have made this attestation merely 
as a memorandum of the transaction; a sup- 
position which the case of bail could not 
admit of.—Lawyers have remarked that if it 
be expressed, in the bill of sale, that ‘ta 
certain person had sold such a house, which 
is his property, by a complete and valid sale,” 
and the person attest the wmting to this 


* Dirk signifies, properly, any possible 
contingency. Kafecl-be’l-dirk, therefore, 
means bail for what may happen.—In the 
present instance it alludes to the possibility 
of a claim being afterwards set up to the 
house by some other person, which, if gub- 
otanéintgod would annul the sale. 
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effect, ‘‘ Witness thereto,” this is an acknow- 
ledgment and declaration of the seller's 
right of property.—If, on the other hand, he 
attest it thus, ‘ Witness to the agreement of 
the buyer and seller,’’ this is not a declaration 
of the seller's right of property. 


Section. 
Of Zamins, or Guarantees. 


The guarantee of agents to their employers 
is null.—I¥ an agent sell the cloths of his 
constituent, and hold himself responsible for 
the payment of the price to his constituent,— 
or, 1f a Mozarib sell the goods of his em- 
ployer and hold himself responsible for the 
payment of the price,—the responsibility in 
cither case 1s aa First, because surety or 
bail is an engagement compelling the under- 
tuker to answer a claim; and as, in these 
cases, the agent and Mozarib are themselves 
the claimants for the price of the goods, it 
follows that if they were responsible for the 
same, éhey would be security on their own 
behalf, whieh is absurd:—and, SECONDLY, 
because the goods remain in their hands in 
the nature of a trust; and trustees are not 
held by the Law to be liable to. responsi- 
bility. —If, therefore, they were held respon. 
sible, it would be contrary to the precepts of 
the LAw.--llence the taking of security from 
them is nul, in the samo manner as a con- 
dition of responsibility is null with respect 
to a trustee or a borrower. 

The guarantee of partners, in @ purchase 
and sale to each other, is null.—-Ir two 
sharers ina slave sell him by one contract, 
and each of them be security to tho other, 
on behalf of the buyer, for his payment of 
the proportion of the price duc to that other, 
such security is null; because if the security 
were valid under a general copartnership in 
the price, it Hiei Y follows that cach 1s 
in part security on behalf of himself, since 
every member of the slave is indefinitely 
shared between them ;—-or if, on the other 
hand, the seeurity of each were valid with 
respect to the other’s share in particular, 
this induces a division of a debt before the 
receipt of it, which is unlawful.—It is other- 
wise where two partners in a slave sell their 
shares by different contracts; as their secu- 


'rity to each other, for the prices respec- 


tively duc, is valid, since there is no part- 
nership in this instance, because whatever 
is owing to each, respectively, in virtue of 
his particular contract, appertains solely to 
him, without any participation of the other ;— 
whence it is that the purchaser is at liberty 
tu accept the share of one of them only and 
to take possession of it, after the payment of 
thé price; and also that he may take posses- 
sion of the share of one of them only after 
paying to him his proportion, notwithstand- 
ing he may have purchased both shares. 
Guarantee for land-taz, and all other_re- 
gular or justifiable imposts, is valid.—Ir a 
| person become security in behalf of another 
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for tribute due by him, or for a nawayeeb® 
evied upon him, or for his kisemat, all such 
securities are valid.—Security for tribute 1s 
valid, because tribute is in the nature of a 
debt, and may be a lawful subject of claim, 
as has been already explained (in opposition 
to Zakat, as that is a matter solely affecting 
him who pays it, in the manner of a gift, 
and of which his property alone can be the 
subject; whence, after his death, it cannot 
be discharged out of his effects, unless pre- 
scribed in his will):— and with respect to 
nawayeeb, if it extend only to what is just 
(such as exactions for digging a canal, for 
the wages of safe guards, for the equipment 
of an army to fight against the Infidels, for 
the release of Mussulman captives, or for the 
digging of a ditch, the mending of a fort, or 
the construction of a bridge), the security is 
lawful in the opinion of the whole of our 
doctors.—But if nawayecb extend to exac- 
tions wrongfully imposed, that is, to such 
as tyrants extort from their subjects (as in 
the present age), in that casc, concerning the 
ealidity of security for it, there is a.differ- 
ence of opinion amongst our modern doctors. 
—Sheikh Imam Alce is of the number of 
those who hold the security in this instance 
to be valid. —With respect to kissmat, there 
is a difference of opinion concerning the 
meanit g of the word.—NSome allege that it 
signific: the same with nawayeeb; whilst 
others define it to be same with Mowzifa 
Ratiba, that is, fixed imposts which are 
exacted at stated periods, such as once in 
the month, or once in every two or three 
months.—Now nawayeeb means the casual 
exactions made by the sovereign, which 
have no fixed or stated period. The law, 
however, is as above explained, with respect 
to both. If, therefore, the exaction be right, 
then the security for it is lawful, according 
to all our doctors; or if wrong, there is a 
disagreement with respect to the validity of 
the security. ‘ 

Difference between a suspended debt and 
suspended bail.—IF a pot say to another, 
‘*T owe you a debt of one hundred dirms, 
payable a month henee,”’ and the other 
assert that the debt is immediately due, his 
assertion, as claimant, is to be credited.— 
But if a person should declare to another, 
‘*T am security to you, in behalf of another, 
for a debt of one hundred dirms, payable a 
month hence,” and the other assert that the 
debt is due immediately, the declaration of 
the surety is to be credited.—The ditference 
between these two cases is, that in the former 
case the debtor makes an acknowledgment of 
the debt, and then claims his right to a 
suspension of payment for one month; 
whereas in the latter case the surety makes 
no acknowledgment of the debt, inasm«ich 
as the obligation of the debt does not rest 


«" Nawayeeb ure all extraordinary aids 
beyond the established contributions, levied 
at the discretion of government to anszver 
any. particular omergertcy of the state. 
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upon the bail or surety, as has been often 
before “tal ees a fact, he has simply 
acknowledged a claim, to which he is te- 
sponsible after the lapse of a month, which 
the claimant denies, asserting that he is 
answerable for such claim immediately ;— 
and regard is paid, in Law, to the affirma- 
tion of the defendant.—A clause of suspen- 
sion, moreover, is merely an accidental pro- 
erty of a debt, and not an essential, whence 
it is that it cannot be proved unless it have 
been expressly stipulated.—The affirmation, 
therefore, of the person who denies the 
stipulation of such condition is creditable,— 
in the same manner as in the case of a con- 
dition of option, in sale.—Bail under a sus- 
penpien, on the contrary, is one species of 
ail, in which the being suspended in ite 
operation is an inherent quality, and not an 
accident; whence this species of suspension 
may be proved without having been stipu- 
lated; as where, for instance, the debt due 
by the principal is a suspended debt. Accord- 
ing to Shafer the affirmation of the claimant 
is to be credited in either case; and the same 
is rclated as an opinion of Aboo Yoosaf. 
Bail against accident, in the sale of a slave. 
—Ira person purchase a female slave, and 
another warrant her to be the property of 
the scller,* and she afterwards prove to be 
the property of some other person, the pur- 
chaser 1s not entitled to exact the price from 
the surety, until the Kazee shall have first 
passed a deerce against the seller for the 
restitution of the price ;—because, according 
to the Zahir Rawayet, the sale does not be- 
come null immediately on the proof of the 
subject of 1t being the property of another, 
but endures until the Kazce pass a decree in 
favour of the purchaser, directing the seller 
to return the price. Since, therefore, pre- 
vious to the issuing the said decree, it is not 
incumbent on the principal (that is, fhe 
seller) to make restitution of the purchase- 
money, so neither is it incumbent on the 
surety. It would be otherwise if the slave 
were proved to be free, and tke Kazee pass a 
deerce to that effect, for in such case the sale 
becomes null immediately on the issuing of 
such decree, since freedom isincapable of being 
the subject of sale, and the buyer would, 
therefore, be entitled to exact the purchase- 
money either from the surety or from the 
seller, without waiting for a decree of resti- 
tution from the Kazee.—It is related as an 
opinion of Aboo Yoosaf, that sale becomes 
null immediately on the proof of the subject 
of it being the property of another; and 
that, consequently, the buyer has in such 
case a right to exact the price either from 
the surety or the seller, without waiting for 
the decree of the Kazee to that effect. 
Security for fulfilment is null,—IF a person 
purchase a slave, and another be security for 
the fulfilment of the bargain,+ such security 
Ese a Shc ee 
* Literally, ‘‘and another be bail against 
accident.” 


t ‘Arab. Zamin ba Ohda. 
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is null; because the word Ohda [fulfilment] 
is of a comprehensive nature, as having a 
variety of meanings. I. It relates to the 
former bill of sale, which the seller received 
from the person who sold the slave to him ; 
and this being the property of the seller, an 
security with respect to itis invalid. II. It 
relates to fhe contract and its rights. III. 
It relates to a warrant or security against 
accidents. And, IV. To option.—As, there- 
fore, the term comprises so many things, the 
pamene application of it is dubious; and 

ence practice cannot take place upon it.— 
It is different with respect to the term dirk, 
for although that signify whatever may 
happen, yet the custom of mankind has re- 
strained the application of it to one particular 
sense, namely, a security against any future 
claim; and Ziman-be'l-dirk, or security 
against accident, is therebore valid. 

Security for a surrender of the article to 
the purchaser is invalid.—I¥ a person sell an 
article, and another be securityo the pur- 
chaser for the release * of that article, such 
security is invalid, according to Haneefa, as 
the intention of it is the release of the ar- 
ticle, and the delivery of it to the purchaser, 
which the security is not competent to per- 
form.—The two disciples hold this to be 
valid, as in their opinion it is equivalent to a 
security against accident ;—in other words, 
it imports an obligation to deliver to the 
purchaser either the article sold, the value, 
or the price ;—and such being the case, it is 


\valid of course. 


t 


if CHAPTER II, 
¥ BAIL IN WHICH TWO ARE CONCERNED. 


(gise of two persons who are joint prin- 
cipals ina debt, and bail for cach other.—\y 
two men owe a debt in an equal degree, 
and each be security on behalf of the other, 
—as where, for jnstance, two persons pur- 
chase a slave, jointly, and each is security on 
behalf of the other,—in this case, if cither of 
them pay off'a part, he has no right to make 
any claim on the other:—unless, however, 
the payment so made exceed a half of the 
whole debt, in which case he has a right to 
exact such excess from the othcer.—The 
reason of this is, that each of them is a 
principal with respect to one half of the 
debt, and a security with respect to the other 
half;—for what each owes in virtue of his 
being a principal is no bar to the obligation 
upon him as a security, the one being 
founded on debt, and the other on a claim, 
which is subordinate thereto.— Whatever 
payments, therefore, either of them may make 
are held to be in virtue of the former, 
namely, the debt, as far as that extends; 


* Arab. Khilas: meaning, the surrender 
of the article, by the seller, to the purchaser. 
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and any excess is referred to the latter, 
namely, the seourity. 

Case of two persons who are bail for a 
third, to the amount of the whole claim, and 
also, reciprocally, bait for each other's secu- 
rity.—Iz two persons be bail for property 
in behalf of another,—in this way, that 
each surety, respectively, holds himself re- 
sponsible for the other surety,—in this case, 
whatever either surety may pay Lin virtue 
of the bail], whether the sum great or 
small, he is entitled to exact the half of it 
from the other surety.—This proceeds upon a 
supposition that each of these two sureties, 
respectively, is bail for the whole property 
on the part of the principal, and likewise for 
the whole obligation on the part of his oo- 
surety. Hence in each of the two sureties 
two bails are united; one on behalf of the 
principal, and one on behalf of the co-surety ; 
and bail on behalf of a surety is lawful, in 
the same manner as on behalf of a principal, 
or as a transfer on behalf of a transferee ; 
because the intention of a contract of bail is 
undertaking the obligation of a CLAIM; and 
this end is answered by bail on behalf of a 
surcty.—As, therefore, two bails are in this 
case united in each of the suretics, it follows 
that whatever payments are made by either 
of them are made, in an indefinite manner, 
on account of both; for the bayinent 80 
made was purely in virtue of the bail; and 
each, with respect to the bail, stands in the 
same predicament; that is to say, neither 
has a superiority over the other.—(It is 
otherwise where cach surety is a principal 
with respect to part of the debt, as in the 
first. example; for in this case neither has a 
right to cxact any thing from the other on 
account of the payments he may make, 
unless such payments exceed the sum for 
which he is a principal, because the principal 
has a superiority.) —Now since, in the case in 
question, whatever payments either of the two 
nay nfuke are made indefinitely, on account 
of both, it follows that the person making 
such payments is entitled to exact the half 
of them frum the other. And this induces 
no unnecessary revolution, because the in- 
tention of the contract, in the present 
instance, is that the parties be on a footin 
of perfect equality with respect to the bail, 
which can only be answered by the one party 
taking from the other the half of what he 
may have paid. The other, therefore, is not 
entitled to retake it again from the person 
who has first paid, because this, if permitted, 
would destroy the equality already estab- 
lished.—(It is otherwise in the preceding 
ease, for there each of the parties is a prin- 
cipal with respect to a portion of the debt, 
and gonsequently they are not on a zh 
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of perfect equality with respect to the bail. 
—When, however, one of the parties shal 
have taken the half from the other, then they 
are jointly entitled to exact the whole of* 
what has been paid from the principal ; since 
they ‘paid the same on his behalf; the one 
making the payment immediately*from him- 
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self, and the other doing it, as it were, by 
his substitute :—or the surety who paid is at 
li , if he please, to exact the whole of 
W. e paid from the principal, because he 
was bail for the whole of the property by 
his desire.—If, in this instance, the creditor 
exempt one of the two sureties, he has a right 
to claim the whole from the other, because 
the exemption of a surety does not operate 
ag an exemption in favour of the principal, 
and therefore the whole of the debt remains 
due by the latter; and the remaining surety 
being still bail for the whole of the property, 
it is consequently Jawful to claim the whole 
from him. So 
In the dissolution of a reciprocity partner- 
ship, each partner is responsible for any debts 
contracted under their partnership,—\y two 
partners by reciprocity dissolve their copart- 
nership, and separate, whilst some of their 
debts still remain due, the creditors have in 
that case a right to claim the whole from 
whichever of them they please; because 
each of these partners is surcty for the other, 
as has been already explained in tre&ting of 
partnership.—Neither of the partners, more- 
over, has a right to muke any claim upon 
the other for whatever payment he may have 
made to the ereditors, unless such payment 
exceed the half of the debt, in which ense 
he has aright to exact from him the pay- 
ment of such excess, for the reason already 
explained, in discussing the case of reci- 
procal bail by two. | 
Case of two Mokatibs, bail on each other's 
behalf, for their ransom.—I¥ a master con- 
stitute two of his slaves Mokatibs, by one 
contract, for a thousand dirms (for instance), 
and each of them become bail for the other, 
in that case, whatever sum, from the whole 
amount covenanted to be paid by the master, 
is discharged by either, the half of that sum 
may be exacted from the other.—Analogy 
would suggest that the bail, in this instance, 
is not valid ; because bail is valid onlY when 
opposed to a valid debt: and the considera- 
tion of Kitabat, or the degree of freedom 
bestowed upon a Mokatib, is not a valid 
debt, as has been already explaincd.—It is 
lawful, however, upon a favourable construc- 
tion, by considering each of the slaves as a 
principal with respect to the obligation of 
the whole consideration of Kitabat, namely, 
a thousand dirms ;—in other words, by con- 
sidering each of them, respectively, as being 
responsible to the master for the payment 
of the whole; and, consequently, that upon 
his making payment of the whole, the other 
obtains his freedom as a dependant,—in this 
way, that the freedom, of both is suspended 
on their payment of one thousand dirms, 
and the master is at liberty to claim the said 
thousand from each of them respectively, 
as 0 principal, not as a surety. Each, how- 
eover, is considered as surety on behalf of 
the other, with respect to exacting a moicty 
of what he pays on account of the conside- 
ration of Kitabat (a particular explarfation 
of this will hereafter be given in treating of 
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Mokatibs).—From the explanation of the 
law in this case it appears that both elaves 
are equal with respect to the payment of the 
thousand dirms, which is the consideration 
of their Kitabat; and hence each is respec- 
tively entitled to take from the other a 
eaene | of whatever part of the said thou- 
sand dirms he may pay.—If the, master, in‘ 
this case, should emancipate one of the 
slaves prior to his having made any pay- 
ment on account of his Kitabat, in that case 
he becomes free; because his master, whose 
roperty he then was, chose to emancipate 

im.—lIfe becomes likewise exempted from 
any obligation to pay his half of the con- 
sideration of Kitabat, because he acquiesced 
in that obligation merely as a means to 
obtain his freedom ; but upon his becoming 
free in consequence of the emancipation of 
his master it existe no longer as a mean, and 
therefore ccascs altogether.—The obligation 
however, for the payment of an half still 
continues incumbent upon the other, who 
remains a slave; because the whole amount 
of the consideration was opposed to the 
bondage of both; and the whole was con- 
sidcred as due from each, respectively, 
merely as a device, in order to render the 
bail of each in behalf of the other valid, 
and thereby to cnable cach to take from the 
other a moiety of what he pays.—But when 
the master emancipates one of them, there 
exists no further necessity for this device ; 
whence the debt is then considered as opposed 
to them both, jointly (not, in toto, to each 
respectively), and is accordingly divided into 
two separate parts, of which one still con- 
tinues due from him who remains a slave. 
—In taking this portion, the master is at 
liberty either to exact it from the freedman, 
in virtue of his being security, or from the 
slave, because of his being the principal— 
If he take it from the freedman, the fr ed- 
man 3s then entitled to retake it from the 
slave, because of his having paid it by his 
desire: but if he take it from the slave, he 
[the slave] 1s not entitled to take anything 
from the freedman, because he merely pays 
a debt which he justly owes. 


CHAPTER ITI. 


OF BAIL BY FREEMEN IN BEHALF OF SLAVES, 
AND BY SLAVES IN BEHALF OF FREEMEN. 


A person becoming surety on behalf of a 
slave for a claim, to which the slave is not 
hable until after emancipation, must dis- 
charge it immediately.—IF a person be surety 
in behalf of a slave, for some thing not 
claimable from the slave until after he 
recover his freedom, without specifying 
wheter the thing in question is claimable 
immediately, or hereafter, in that case it is 
to,be considered as immediately due ;—that 
is to say, it is claimable immediately from 
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the surety.—For instance, if an inhibited 
slave acknowledge his destruction of the 
property of any person,—or that he owes 
a debt which his master disavows,—or if, 
having married without the consent of his 
master, he should have had carnal connexion 
,with the woman on the supposition of such 
marriage being valid (in all which cases 
nothing could be exacted from the slave 
immediately, nor until he become free), and 
a person be a surety for the compensation 
eventually claimable from the slave, he is 
liable to an immediate claim for it. The 
reason of this is, that the slave ought im- 
mediately to discharge the compensation, 
because there exists an evident cause of its 
obligation upon him, and a slave, in virtue 
of his being a MAN, is capable of being sub- 
ject to obligation. He is, however, exempted 
from an immediate claim for the compensa- 
tion, because of his poverty, since everything 

: possesses is the property of his master, 
and his master is not assenting tethe obliga- 
tion. The surety, on the contrary, 1s not 
poor, and is therefore liable to the claim 
immediately, in the same manncr as a per- 
son who becomes surety for an absentce or a 
pavers is otherwise where a person 

ecomes bail for a debt not immediately 
duc, for there the surety also is not liable to 
an immediate claim, any more than the 
debtor, since the debt is suspended in its 
obligation to a future period by the consent 
of the ereditor.—It is, however, to be 
observed, that in the case in question, the 
surety, on discharging the claim upon the 
slave, is not entitled to demand it from the 
slave until he shall have obtained his free- 
dom ; because the creditor had_no right to 
demand it until that event; and the surety 
stands in the place of the ereditor. 

Ful for the person of a slave is cancelled 
by his death.—\¥ a person advance a claim 
on an unprivileged slave, and another be- 
come surety for his person, and the slave 
afterwards die, the surety is in that case 
released from Iftz engagement, because of 
the principal being released.—(The law 1s 
the same where the slave, in whose behalf 
bail for the person is given, is emancipated.) 

Bail to a claim of right in a slave subjects 
the surety to responsibility in the event of the 
slave’s decease.—I¥ a person claim the right 
of property in a slave, and anuther become 
spa d in behalf of the possessor of him, and 
the slave then die, and the claimant cstab- 
lish his right by witnesses, the surety ig in 
that case responsible for the price ;-—because 
it was incumbent on the oes to repel 
the claim, or, if he failed in so doing, to 
give the value for which the surety became 
answerable; and as the obligation, after the 
slave's death, rests upon the principal, so 
also it now rests upon the surety.—It is 
otherwise in the preceding case; for there 
the obligation was sat to produ& the 

rson of the slave, which is cancelled by 

is death. : ) 

Bail by a slave in behalf of his master, or 
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vy a master in behalf of his slave, does not 
afford any ground of claim by the surety 
upon the princtpal.—Ir a slave, who is not 
in debt, be surety for property in behalf of 
his master, or any other man, and be after- 
wards made free, and then pay the amount 
for which he was surety,—or, if a master 
become surety for property in behalf of his 
slave, whether he be indebted or not, and 
after emancipating him, pay the amount for 
which he stood security, in neither of these 
cases is either of the parties entitled to take 
any thing from the other.—Ziffer maintains 
that in both these cases the parties have a 
right to recur to cach other; that is, each is 
entitled to tuke from the other what he may 
have paid.—(It is here proper to remark, 
that the reason for restricting the slave, in 
the first case, to one that is free from debt 
is, that if he were otherwise, he could not 
be surety for property in behalf of his mas- 
ter, since this would affect the right of his 
ercditors.—The argument of Ziffer is that 
a ground of claim (namely, bail by desire 
of the frincipal) exists in both cases; and 
the bar to its operation (namely, slavery) is 
removed and done away.—The argument of 
our doctors is that the tail in these cases is 
not in the beginning a ground of claim, sinco 
neither can the master have a debt duo to 
him by his slave, nor can the slavehave a 
claim of debt upon his master.— Hence as 
no ground of claim existed in the beginning 
it docs not afterwards take place, in conse- 
quence of the removal of the bar to it 
(namcly, slavery); for the law here is the 
same @s where a person becomes surety for 
another without his desire, in which cage 
the subsequent assent of the surcty is of 
no cftect. 

_ The consideration of Kitabat is not a sub- 
ject of bail.—Batu for the consideration of 
Kitabat, whether the surety be a slave or 
a freeman, is not valid; because the consi- 
deratioh of Kitabat is allowed to exist as 
an obligation merely from necessity, it being 
repugnant to reason, inasmuch as a master 
cannot have a claim of debt upon his slave ; 
and in the case in question the Mokatib, or 
poven who owes the consideration of Kita- 
at, is supposed the slave of the claimant.— 
Ilence the consideration of Kitabat is not so 
fully established as to admit of bail for it,— 
because wherever a thing is established from 
necessity, it is restricted entirely to the point 
of necessity. Besides, the debt of Kitabat 
ceases entirely in case of the inability of 
the slave to discharge it; nor is it possible 
to revive it, by claiming it from the surety 
because the meaning of bail is “the junction 
of one person to another person in relation 
to aglaim.”’—As, therefore, the claim does 
not operate upon the principal, it of conse- 
quence ceases with regard to the surety ; 
because it is a rule that a principal and 44 
surety are both equally liable for the same 
claim. 

Nor a consideration in lieu of emancina- 
tory labour.—A setice dc PA liew of 
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emancipatory labour, resembles the const 
deration of Kitabat, in the opinion of Ha- 
neefa, because (according to him) a slave 
that works out his freedom by labour 1s in 
same predicament with a Mokatib. 


BOOK XIX. 


OF HAWALIT, OR THE TRANSFER OF DEBTS. 


Definition of terms,—HAwatit, in its 
literal sense, means a removal; and is 
derived from Tahool, which imports the 
removal of a thing from one place to an- 
other.—In the language of the Law it sig- 
nifies the removul or transfer of a debt, by 
way of security and corroboration, from the 
faith of the original debtor, to that of the 
person on whom it is transferred. The debtor 
or person who transfers the debt is termed 
Moheel: the transferee, or person upon whom 
the debt is transferred, Mohtal-ali hee, and 
the creditor, or transfer receiver, Mohtal. 

The transfer of a debt.—Tue transfer of 
a deb’ is lawful; because the prophet has 
said, ‘° Whenever a person transfers his debt 
upon a rich man, and the creditor asseats to 
the same, then let the claim be made upon 
the rich man ;” and also, because the person 
upon whom the debt is transferred under- 
takes a thing which he is capable of perform- 
ing; whence it is valid, in the same manner 
as bail. Itis to be observed, however, that 
transfer is restricted to debt; because it 
means an ideal removal; and an ideal re- 
moval, in LAW, applics to debt, and not 
to substance, which requires a sensible re- 
moval. 

Is rendered valid by the consent of the 
creditor and transferee.—A contract of 
transfer is rendered valid by the consent of 
the creditor and transferee. The consent of 
the creditor is requisite, because the debt 
(the thing transferred) is his due; and man- 
kind being of different dispositions with 
respect to the payment of debts, it is there- 
fore necessary to obtuin his consent. The 
consent of the transferee is also requisite, 
because by the contract of transfer an ob- 
ligation of debt is imposed upon him, and 
such obligation cannot be imposed without 
his consent. The consent of the principal, 
on the contrary, is not requisite, because (as 
Mohammed observes in the Zeeadut) the 
engagement of the transferce to pay the debt 
is an act relative to himself, jwhich is at- 
tended with a benefit to the princi af and 
is no way injurious to him, inasmuch as the 
transferee has no power of reverting to him, 
in case of having accepted the obligation 
without his desire. 

It exempts the debtor from any demand.— 
WHEN aeontract of transfer is completed, 
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the Moheel, or person who makes the transfer, 
is exempted from the obligation of the debt, 
because of the acquiescence of the transferee. 
Ziffer has said that he is not exempted, be- 
cause of the analogy which subsists between 
this case and that of bail; for they are both 
contracts of security or corroboration ; ang 
as, in the case of bail, the passon who 1 
bailed does not become exempted from the 
debt, so neither ought the transferrer in this 
ease. Our doctors, on the other hand, agree 
that Hawalit literally means removal; and 
when a debt is removed from the faith of one 

erson, it cannot afterwards remain upon it. 

ail, on the contrary, means a junction ; and 
the intendment of it 1s, that the bailer unites 
his faith to that of the suretee with respect 
to the claim. Now the decrees of the law 
proceed according to the literal meaning; 
and the object of*transfer, namely, corrobo- 
ration, is obtained when a person that is 
rich and a fair dealer acquiesces in the 
obligation gf the debt, as it is to be supposed 
that he will readily fulfil his obligation. 

Oxnsection.—If the debt shift from the 
faith of the debtor to that of the transferee, 
it would follow that there can be no com- 
pulsion on the creditor to receive payment 
from the debtor, where he offers to discharge 
the debt ; in the same manner as a creditor 
is not compellable to receive payment of his 
debt from a stranger in a gratuitous manner. 

Krerty.—The creditor is compellable to 
receive payment of the debt from the debtor, 
if he offer to make payment, because the 
claim may eventually revert upon him, in 
ease of the destruction of the debt, since if 
the transferee were to die insolvent, without 
having paid the debt, the claim would revert 
upon the transferrer, for reasons that will be 
shown in the next case. Hence, the pay- 
ment of the transferrer cannot in ry 
respect be considered as gratuitous, like that 
of a stranger. 

Unless the transferee deny, or become un- 
able to fulfil, his engagement.—Tue creditor 
is not entitled to make an¥ claim upon the 
transtferrer, excepting where, his right on the 
transteree being destroyed, he cannot other- 
wise obtain it ; 1n which case the debt reverts 
upon the transterrer. Shafei alleges that the 
creditor has no right to make any claim for 
his due upon the transferrer, although his 
right be destroyed ; because, in consequence 
of the transfer, the transferrer becomes ex- 
empted from the debt; and this exemption 
is absolute, and not restricted to the condi- 
tion of payment from the transferee. Hence 
the debt cannot revert upon the transferrer, 
except on account of some new cause; and 
none such is to be found in this case. The 
argument of our doctors is that, although the 
exemption be absolute, in the terms of the 
contract, yet it is restricted, in the sense, to 
the condition of the right being rendered to 
the cfeditor. The transfer is therefore dis- 
solved in case of his right being destroyed ; 
barause the contract is capable of dissolu- 
tion, and may be dissolved by the agreement 
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of the parties. The condition, moreover, of 
the safe delivery of the debt to the creditor, 
is equivalent to that of warranting the sub- 
ject of a sale to be free from blemish ; that 
is to say, such a warranty implicitly exists, 
as a condition, in every sale, although it be 
not specifically mentioned; and, in the same 
manner, the security of the debt exists, as a 
condition, iff a contract of transfer, although 
not specified in it. The destruction of the 
debt due to the creditor in a case of transfer 
is established, according to Haneefa, by one 
of two circumstances. I. Where the trans- 
feree denies the existence of the contract, 
upon oath, and the creditor cannot produce 
witnesses to prove it. II. Where the trans- 
feree dies poor. In the event of either of 
these circumstances the debt is destroyed, 
since in neither case it is practicable for the 
creditor to receive payment from the trans- 
feree. This is the true meaning of a de- 
struction of the debt in a case of transfer. 
The two disciples maintain that a destruction 
of the debt 18 occasioned by orf® of three 
circumstances. Of these, two are the same 
with those above recited ; and the third is, — 
a declaration, by the magistrate, of the 
poverty of the transferee during his life- 
time. This third circumstance is not 
admitted by Hancefa; because, according to 
his doctrine, poverty cannot be established 
by the decree of the magistrate, since pro- 
perty comes in the morning and goes in the 
evening ; but, according to the two disciples, 
the decree of the magistrate establishes 
poverty. 

The transferec has a claim upon the debtor 
for what he transfers upon him.—I¥ the 
transferee should demand, from the trans- 
ferrer, the amount of what he has paid in 
virtue of the transfer made upon him, and 
the transferrer affirm that ‘‘he had made 
sucl® transfer upon him, in exchange for a 
debt of the same amount which he owed him,” 
the affirmation of the transferrer is not ad- 
missible, and he is bound to pay the demand 
of the transferee, because the reason of such 
demand (namely, the actual payment of it 
by his desire) is established.—The trans- 
ferrer, moreover, asserts a claim which the 
other denies ; and the affirmation of the de- 
fendant is creditable. 

OxnyEecTIoN.—It would appear that the 
affirmation of the transferee is not to be 
credited, although he be the defendant ; 
because he has acknowledged what he after- 
wards denies, inasmuch as his acceptance of 
the transfer is a virtual acknowiedgment of 
the debt he owes to the transferrer. 

Repiy.—The acceptance of the transfer is 
not an acknowledgment of debt due to the 
transferrer, because contracts of transfer 
are sometimes made without the transferce’s 
owing any thing to the transferrer. 

A debtor may transfer his debt upon a 

roperty in the hands of another perayn.— 

F a person, having deposited a thousand 
dirms with another, should afterwards make 
a transfer on it (as if he were to desire 
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creditors to receive payment of his debt, 
from a deposit placed by him with such a 
person), such transfer is valid, because the 
trustee is capable of discharging the debt 
from the deposit. If, however, the deposit 
be destroyed, the transferee (who is other- 
wise a trustee) is in such case released from 
the engagement of transfer; because the 
transfer was restricted to the deposit, since 
the trustee engaged no further than the pe a 
ment of the debt from the amount o the 
actual deposit. It is otherwise with respect 
to a transfer restricted to usurped property ; 
for if a person were to make a transfer on 
an usurper, on account of specific property 
usurped by him, and the said property be 
afterwards destroyed, the transfer so made 
does not become null: on the contrary, it is 
incumbent on the usurper to pay the creditor 
a similar,—or the value, in case the propert 
in question had not been an article of whio 
the unitics were similar ;—because, as a 
similar or the value is a representative of 
the thing itself, the property in this case is 
not heldéo have been destroyed. 

al transfer may be restricted to what ts 
due from the transferee to the debtor.—It is 
to be observed that transfers are sometimes 
restricted to debts due by the transferee to 
the transferrer ;—and in all cases of such 
restricted transfers, the law invariably is 
that the transferrer has no right to make any 
claim upon the transferee, for the substance 
or the debt upon which he has made such 
transfer because the right of the creditor is 
connected with it, in the same manner as 
that of a pawnholder is connected with the 
pown; and also because, if such a right 
remained with the transferrer, the act of 
transfer (which is the right of the creditor) 
would be rendered null. It is otherwise 
with respect to an absolute transfer (that is, 
where a person simply says to his creditor, 
‘**T have transferred the debt I owe you upon 
a partieular person,” without making any 
mention of debt sical due to him, or of 
specific property of his being in the possession 
of that person, whether from deposit or 
usurpation) ; for in this case the right of the 
creditor does not relate to the property of the 
transferrer, but rests entircly upon the faith 
of the transferee; and hence if the trans- 
ferrer should receive payment of the sub- 
stance or debt due to him trom the transferee, 
still the transfer does not become null. 

The loan of money in the manner of Sifitja 
18 disapproved.—StIF1TJA is abominable ;* that 
is to say, the giving of a loan of any thing 
in such a manner as to exempt the lender 
from the danger of the road ; as, for instance, 
where a person gives something by way of 
loan, instead of a deposit, to a merchant, in 


e 


ordethat he may forward it to his friend at 


* That is to say, itis disapproved, although | 
not absolutely i mr (See the meaning of 
the term Abominable, p. 266.) @ 
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a distance. The abomination in this case 1s 

foundéd on the loan being attended with 

, inasmuch as it exempta the lender 

the danger of the road ; and the prophet 

ee prohibited our acquiring profit upon a 
an. 
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CHAPTER I. 


A Kazee must possess the qualifications of 
a witness.—THE authority of a Kazee is not 
valid, unless he possess the qualications 
necessary to a witness ; that is, unless he be 
freo, sane, adult, a Mussulman, and uncon- 
victed of slander; because the rules with 
respect to jurisdiction are taken from those 
with respect to cvidence, since both are 
analo. ous to authority; for authority sig- 
nifies the passing or giving cffect to a sen- 
tence or speech affecting another, cither with 
or without his consent; and evidence and 
jurisdiction are both of this nature. a 
rules with respect to jurisdiction are here 
said to be ‘‘ taken from those with respect to 
evidence,” because, as the sentence of the 
Kazee is in conformity with the testimony of 
the witness, it follows that the evidence is, 
as it were, the principal, and the deerce of 
the Kazee the consequent.) As therefore, 
jurisdiction, like evidence, is analogous to 
authority, 1t follows that whoever possesses 
competency to be a witness is also cofnpetent 
to bea Kazce; and also, that the qualitica- 
tions requisite to a witness are in the same 
manner requisite to a NKazee--and hkewise, 
that an unjust® man is qualified to be a 
Kazee ; whence if such a person be created 
a Kazee, it is valid, but still it is not ad- 
visuble ; in the same manner as holds with 
respect to evidence ;—that is, if a Kazee 
eed rae evidence of an unjust man, it is 
valid, in the opinion of all our doctors; but 
still it is not advisable to admit the testi- 
money of such a person, since an unjust man 
is not deserving of credit. 

He does ah ay his office by miscon- 
duct.—IF a Kazee be a just man at the time 





* Arab. Fasik.—In some instances the 
term applies merely to a person of loose 
: character and indecorous behaviour. (See 
Vol. I. P: 26.) In the present instance, how- 
ever, the character also includes want of 
integrity, as appears a little lower down. 
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of his appointment, and afterwards, by 
taking of bribes, prove himself an unjust 
man, he does not by such conduct become 
discharged from his office,—but he is, never~ 
theless, deserving of a dismission. This is 
the doctrine of the Zahir Rawayet: and 
it has been adopted by modern lawyers.— 
Shafei maintains that an unjust man is ing 
capable of the office of Kazee, ¢n the same 
manner as (in his opinion) he is incompe- 
tent to give evidence. Jt is related in the 
Nawadir, as an opinion of our three doctors, 
that an unjust man is incapable of sepia 
ing the duties of a Kazee. Some of the 
moderns have also given it as their opinion 
that the appointment of a man, originally 
unjust, to the office of Kazee, is valid: but 
that if, having been just at the time of his 
appointment, he afterwards become unjust, 
he stands discharged from his office; because, 
as the Sultan appointed him from a confi- 
dence in his integrity, it is to be presumed 
that he will not acquiesce in his discharge 
of the duty without integrity. 

A Mooftee must be a person of good 
character.—A QUESTION has arisen, whether 
an unjust man be capable of being a 
Mooftee ;* and on this subject different 
opinions have becn given. Some have said 
iat he is incapable of being a Mooftee, be- 
cause the giving of a Fitwa (or statement 
of the law applicable to any case) is con- 
nected with religion, and the word of an 
unjust man is not creditable in matters 
relative to religion. Others again have said, 
that an unjust man is capable of being a 
Mooftce, because of the probability that he 
will toil and labour in the discharge of his 
duty, lest the people charge him with his 
faults. The former, however, is the better 
opinion. Some have established it as a con- 
dition, that a Kazee be a Movjtahid: + the 
more approved doctrine 1s, however, tha¢this 
is merely preferable, but not indispensable. 

An ignorant person may be appointed a 
Kazee,—THE appointment of an ignorant 
man to the office of Kazee ig valid, according 
to our doctors.—Shafei maintains that it is 
not valid; for he argues that such appoint- 


* Anglice, an expounder of the Law.—As 
the offices of Kazee and Mooftee are fre- 
quently confounded by European writers, 
it may not be improper to remark, in this 
place, that the word Kazee (or Cadi) is 
derived from Kaza, signifying jurisdiction, 
and Mooftee from Fitwa, meaning an ap- 

lication or statement of the Law. The 

ooftee, therefore, is the officer who ex- 

prunes and applies the law to cases, and the 

nee the officer who gives it operation and 
effect. 

+ Moojtahid is the highest degree to which 
the learned in the law can attain, and was 
formerly conferred by the Madrisas (or col- 
leges$; of which one of the first instances 
occurs in the life of Haneefa, whom all the 
leegrned acknowledge as their superior. 
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ment supposes a capability of issuing decrees, 
and of deciding between right ani Wrong ; 
and these acts cannot be performed without 
knowledge. Our doctors, on the other hand, 
argue that a Kazee’s business may be to pass 
decrees merely on the opinions of others. 
The object of his appointment, moreover, is 
to render to every subject his just rights ; 
and this ebject is accomplished by passing 
decrees on the opinions of others. 

It ws the duty of the sovereign to appoint 
Jit persons to that office.—It is incumbent on 
the Sultan to select for the office of Kazee a 
coe who is capable of discharging the 

uties of it, and passing decrees; and who 
is also in a superlative degree just and 
virtuous; for the prophet has said,‘‘ Whoever 
appoints a person to the discharge of any 
office, whilst there is another amongst his 
subjects more qualified for the same than 
the person so appointed, oes surely commit 
an injury with respect to the rights of Gon, 
the Propet, and the Mussutmans.” Itis. 
to be observed that a Moojexhid means _ 
either a person who is in a high degree 
conversant with the Hadees or actions and 
traditional sayings of the prophet, and who 
has also a knowledge of Hie application of 
the law to cases; or one who has a deep 
knowledge of the application of the law to 
cases, and also some acquaintance with the 
Hadees. Some have said that he ought also 
to have a knowledge of the customs of man- 
kind, as many of the laws are founded upon 
them. 

A person may be appointed who has a 
revs is in his own abilities. —TUERE 1s 
no impropriety in selecting for the oflice of 
Kazee a person who has a thorough conti- 
dence in his ability to discharge the duties 
of it; because the companions of the propaes 
accepted this appointment; and also, because 
the acceptance of itis a duty incumbent on 
mianeicd 

But not one who is dubious of himself.— 
It is abominable to select a person for the 
office of Kazce who suspects that he is in- 
capable of fulffiling the duties of it, and 
who is not confident of being able to act 
with a strict regard to justice, because the 
selection of such a person is a cause of the 

ropagation of evil. Severalof our doctors, 

howercr, have said that the acceptance of 
the office of Kazee without compulsion is 
abominable, because the prophet has said, 
‘“Whoever is appointed Kazee suflers the 
same torture with an animal, whose throat 
is mangled, instead of being cut by a sharp 
knife.” Many of the companions, moreover, 
declined this appointment: and Hancefa 
persisted .in refusing it, until the Sultan 
caused him to be beaten in order to enforce 
his acceptance of it; but he suffered with 

atience rather than accept the appointment. | 

any others, in former times, have also 
declined this office. Mohammed remained 
thirty and odd days, or forty and days, 
in imprisonment, and then accepted the 
appointment. In fact, the acceptance ofethe 
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office of Kazee, with an intention to main. 
tain justice, is approved, although it be more 
laudable to decline it: because it is a great 
undertaking, and notwithstanding a person 
may have accepted it from an opinion that 
he should have been able to maintain justice 
yet he may have erred in this opinion, an 

afterwards stand in need of the assistance of 
others when such assistance is not to be had. 
Hence it is most laudable to decline it ;— 
unless, however, there be no other person so 
capable of discharging the duties of it, in 
which case the acceptance of it is an incum- 
bent duty, asit tends to preserve the rights 
of mankind, and to purge the world of i 
justice. » 

The appointment must not be solicited or 
coveted.—Ilr becomes Mussulmans neither to 
covet the appointment of Kazee in their 
hearts, nor to desire it with their tongues: 
because the prophet has said, ‘‘ Whosoever 
secks the appointment of Kazce shall be left 
to himself; but to him who accepts it on 
compulsion, an angel shall descend and give 
directions ;"’ and also, because whosoever de-~ 
sires this appointment shows a contidence in 
himself, which will precludo him from in 
struction : and whovver, on the other hand, 
puts his trust in Gop, will be secretly in- 
spired ‘with a knowledge of what is right 
in the discharge of his office. 

Ir is lawful to accept the office of Kazoo 
from a tyrannical Sultan,* in the same 
manner as from a just Sultan: because some 
of the companions uccepted this office from 
Moaviah,t notwithstanding the right of 
government during his time remained with 
Alce: and also, because some of the followers t 
acecpted it from Hijaj,§ who was a tyrant, 
Henee the acceptance of the office of Kazee 
from a tyrant is lawful ;—provided, however, 
the tyrant do not put it out of the power of 
the Kazee to render right to the people; for 
otherwise the acceptance of it would not be 


* The term tyrannical, when applied toa 
sovereign, generally significs his being an 
usurper, 

t+ Moaviah, the son of Abec Sifwan. He 
had been originally appointed, by Othman, 
to the government of Syria; and suspecting 
Alee to be instrumental to the death of hig 
patron Othman (who was some time after 
slain in an insurrection) refused to acknow- 
ledge him on his being elected to succed 
Othman, and in the end obtained the Khali- 
fat for himself, being the first Khalif of 
the house of Ommiah, commonly termed the 
Ommiad Khalifs. 

t Arab, Tabayeen.—A title given to those 
doctors, &c., who succeeded the Ishab, or 
congpanions of the prope 

§ Hijaj Bin Yoosatal Sakifee—He had 
been originally appointed Governor of Ara- 
bian Irak by Abdamalik, the fifth Khalif 
the house of Ommiah, after which he defea 
apaalle bin Zabair, who had assumed the 
itle. 
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lawful, as the end of the appointment could 
not then be answered. 

A Kazee; on his appointment, must take 
possession of all the records, Sc. appertain- 
tng to his office.—WHENEVER a person 18 
appointed to the office of Kazee, it 1s incum- 
bent on him to demand the Dewan of the 
former Kazee.—By the Dewan is meant the 
bags in which the records and other papers 
are kept; for those must be preserved to 
serve as vouchers on future occaslons.— 
These bags, therefore, must always remain 
in the hands of the person possessing the 
judicial authority; and as the judicial autho- 
rity rests, for the time being, with the person 
appointed to the office, he must therefore 
require them from the Kazee who has been 
dismisscd.—It is to be observed that the 

" papers, in which such proceedings, &c. are 
written, must necessarily be the property 
either of the public treasury, of the liti- 
ants, or of the dismissed Kazee. — Still, 
owever, in all these cases, the new-ap- 
ointed Kazce has a right to demand them 
om the late one:—in the first cage, evi- 
dently ; and in the second, because the 
litigants left the said papers in the hands of. 
the late Kazee, that he might act according 
to them; and as his power of action after- 
wards devolves upon the new Kazec, he is of 
course entitled to reccive them ; and also in 
the third case, because the late Kazce did 
not preserve them as property, but merely 
as the instruments of justice; and hence it 
is the same as if ho had devoted them to the 
public. 

Through his Ameens, who must investigate 
the nature of them.—It is requisite that the 
new Kazeo send two Amecns,® in order to 
take possession of the bags of the Dewan in 
the presence of the late Kazee, or in the 
presence of his Amecn. It is also necessary 
that they ask and inquire of the late Kazee, 
which are the papers that register his pro- 
ceedings? and which are those that estiblish 

uardians for the pone of orphans? and 
that then the late Kazee arrange the several 
descriptions of papers in different bags, in 
order that no doubt may arise to the new 
Kazee.—It is to be observed, however, that 
this investigation 1s merely for the sake of 
knowledge, and not. fur the purpose of im- 
peachment. 

And must inquire and decide concerning 
prisoners confined upon any legal claim.—It 
Is requisite that the new-appointed Kazee 
examine into the state of the prisoners, 
because this is one of the duties of his office. 
~— Whoever of them makes an acknowledg- 
ment of right in favour of others, the new 
Kazee must render it obligatory upon him, 
as acknowledgment induces obligation on 
the acknowledger—Whoever of theme on 
the contrary, makes a denial, the new Kazee 


e * Anglice, trustees or confidants. It is 
the name of an office in the Kazee’s court, 
in the manner of a register. It also signifies 
an. inquisitg. 





DUTIES OF THE KAZEE. 


(Vox. II. 


must not credit the affirmation of the late 
Kazee with respect to him unless supported 
by evidence, because, in consequence of his 
dismission, his ation carries no more 
authority than that of any of the people in 
general: and the evidence of one person is 
not proof, more especially when such evi- 
dence relates to an action of his own.—If, 
the late Kazee should not be ale, in this 
last instance, to produce evidence, still the 
new one must not immediately release such 
prisoner; on the contrary, he must issue 
proclamation and use circumspection ; that 
1s, he must cause a person to proclaim, every 
day, that ‘‘ the Kazee directs that whosoever 
has any claim against such a prisoner do 
appear and be confronted with him.’’—If 
any person appear accordingly, and prefer a 
claim against the prisoner, the Kazee must 
desire him to produce evidence :—but if no 
person appear, hf must then release the 
prisoner, provided he see it advisable.—He 
must not, however, precipitate his enlarge- 
ment, befom these precautions have been 
taken; because the imprisonment of him by 
the former Kazee having been done appa- 
rently with reason, it 1s probable, if he 
should hastily release him, that the claimant 
against him might lose his right. 

And also concerning deposits of contested 
oroperty,—IT is requisite that the new 
cazce examine into the deposits,* which the 
dismissed Kazee may declare to be in the 
hands of abit persons, and also into 
the proceeds arising from the Wakfs [cha- 
ritable appropriations] of Mussulmans,—and 
that he act with these according to such 
evidence as may be established concerning 
them, or according to the acknowledgment 
of the person in whose hands are the de- 
posits or the proceeds of the Wakf, because 
evidence and acknowledgment are both 
proofs :—but he must not credit the affirmfa- 
tion of the late Kazee ;—unless the person 
in whose hands the property lies avow that 
‘the said property was given in charge to 
him by the Kazee;” in whjch case the new 
Kazee may credit the affirmation of the old 
one with regard to such property, as it here 
appears, from the trustees’ acknowledgment, 
that the property in question had been in 
the possession of the dismissed Kazee, 
whence it may be said to be still in his 
hands :—his affirmation, therefore, with re- 
spect to such property, must, in this case, 
be credited.—This proceeds on a supposition 
that the actual possessor had from the be- 
ginning acknowledged the dismissed Kazee’s 
consignment of the neperty to him: for if 
he should first have Heclace , ' this property 
belongs to Zeyd”’ (for instance), and after- 
wards, “‘ the dismissed Kazee deposited this 


* Meaning, controverted property, held by 
the Kgzee until the issue of the suit or 
litigation, and which he delivers over to 
ra person to keep, in the manner of a 

ut. 
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with me,” and the Kazee affirm it to be the house, he would thereby give rise to sus- 
property of some other than Zeyd, in this picion. 
ease he [the possessor] must give the pro- | He must not accept of any presents, except 
perty to Zeyd, in favour of whom he made Aah relations or tntimate friends.—The 
e first acknowledgment, as his right is Kazee must not accept of any presents, ex- 
rendered preferable by such acknowledg- cepting from relations allied to him within 
ment; and he must then give a compensa- the prohibited degrees, or those from whom 
» tion, also, to the diemissed Kazee, because he was used to receive them prior to his ap- 
of his haveng afterwards acknowledged that pointment ; neither of which can be esteemed 
‘“‘the said property was in his custody ;’’— to be on account of his office, the one being 
and the dismissed Kazee must give the com- in consequence of relationship, and the 
pensation so received to the person in favour other of old acquaintance.—Excepting these, 
of whom he makes the affirmation. therefore, he must not accept presents from 
He must execute his duty in a mosque—or any person, as these would be considered 
ather public place.—IT is requisite that the as given to him on account of his office, and 
Kazee sit openly in a mosque for the execu- such it is unlawful for him to enjoy.—lIf, 
tion of his office, in order that his place may also, his relation within the prohibited de- 
not be uncertain to travellers or to the in- | grees, having a cause depending before him, 
habitants of the town.—The Jama mosque * | should offer him a present, it 1s incumbent 
is the most eligible place, if it be situated'on him to refuse 1t.—So likewise, if any 
within the city, because #@ is the most noto- person accustomed to send him presents prior 
rious.—Shafei maintains that it isahominable to his appointment should send him more 
for a Kazee to sit in a mosque for the exceu- than usual,—-or if, having a suit before him, 
tion of his duty, since polythessts are ad- he should send him any presents whatever ; 
mitted into the court of the Kazee, and in neither case is it lawful for him to accept 
these are declared in the Koran to be filth. them, since they would be considered as 
—Moreover, women during their monthly given to him in consequence of his office, and 
courses may enter the court of the Kazee, en an abstinence from such is indispen- 
but are not allowed admission intoa mosque. sable. 
—The arguments of our doctors on this = Nor of any feast or entertainment.—THRE 
point are twofold. First, the prophet has Kazee must not accept of an invitation to 
said ‘‘ mosques are intended for the praise of any entertainment, excepting a general one; 
God and the assing of decrees;’’ and he because a particular entertainment would be 
morecver decided disputes bi tween litigants supposed to‘have been given on account of 
in the place of his Yettekaf [a partes his office, and his acceptance of it would 
penance] by which must be understood a therefore render him liable to suspicion: in 
mosque: besides, the Rashedian Khalifs sat opposition to the case of a general one.— 
in mosques, for the purpose of hearing and This ordinance, which has been adopted by 
deciding causes.—SECONDLY, the duty of a the two Elders, applies equally to the feasts 
Kazee is of a pious nature, and is therefore of relations and others.—It is related, as an 
performed in mosques in the same manner opinion of Mohammed, that the Kazee may 
as prayers are offered there —In answer to accept of an invitation toa feast from his 
Shefei, it is to be observed, that as the im- relation, although it be a partioular one, in 
purity of polytheists relates to their faith the same manner as he is permitted to accept 
and not to their externals, they are not of presents from him.—It is to be observed 
therefore prohibited from entering a mosque; that a particular entertainment means such 
and with respect to menstruous women, as depends entirely on the preference of the 
they have itin fheir power to give notice of Kazee; thatis, such as ould not take place 
their case to the Kazee, who may then go out in case of his absence; and a general one is 
and meet them at the gate of the mosque, the reverse. 
or depute some other for that purpose, as He must attend funerals, and visit the sick. 
is done where the case is of a nature unfit —Ir is fitting that the Kazee attend at 
for public discussion. funcral prayers; and also, that he visit the 
Or in his own house.-—THERE is no impro- sick; for these are amongst the duties of a 
priety in the Kazce’s sitting in his own house Mussulman, inasmuch as the Pie ag in 
to pass judgment ; but it is requisite that he enumerating six incumbent offices of the 
give orders for a free access to the people. Mussulmans towards each other, mentioned 
And must be accompanied by his usual funeral prayers and the visiting of the sick. 
associates.—IT is requisite that such people —But it is requisite thut, on these occasions, 
sit along with the Kazce as were used to sit he make no unnecessary delay, nor permit 
with him prior to his appointment to the any person to holda conversation on the sub- 
office ; because, if he were to sit alone in his ject of his suit, lest he should thereby afford 
roorg for suspicion. 
Precautions requisite in his general con- 
* The Jama mosque is the principal duct and behaviour.—TuE Kazee must not 
mosque in a town, where public prayer is give an entertainment to one of the partie 
read every Friday: in opposition toa Masjid, in a suit without the other ; because th 
which signifies a smaller mosque, where prophet has prohibited this; and also, be- 
public prayer is not read. e cause itis of a suspicious nature. a 
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create two ies meet in the as- 
sembly of, the Kazeer he must behave to both 


-———_ ma 
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because the rophet has said, ‘‘ Let a strict 
equality be observed towards the parties in a 
suit with respect to their sitting down, or 
directing them, or looking towards them. 

Tue Kazee must not speak privately to 
either of the parties, or make signs towards 
him, to give hint instructions or support his 
argument; for, besides giving rise to sus- 
picion, he would thereby depress the other 
party, who might be induced to forego his 
claim, from an Hee that the Kazee was 
biassed towards the other. 

Tne Kazee must not smile in the face of 
one of the parties, because that will give 
him a confidence above the other; neither 
must he give too much encouragement to 
either, as he would ener by aeeoy the 
proper awe and respect due to his office. __ 

And in his conduct towards witnesses in 
court, or whilst giving evidence.—IT is abom- 
inable in the Kazee to prompt or instruct a 
witness, by saying to him (for instancé), “ Is 
not your evidence to this or to that effect? 
Because assistance is thereby, in effect, given 
to one of the parties; and it is therefore 
abominable, in the same manner, as it would 
be to instruct either of the parties themscl ves. 
—Abc . Yoosaf has said that instruction toa 
witness, on an occasion free from suspicion, 
is laudable ;—because a witncss may some- 
times be at a stand from the awe with which 
he is struck in the assembly of the Kazee ; 
and in such case to epeoutag him, in order 
to give life to the right of his party, 1s the 
same as the deputing of a person to compel 
the appearance of the defendant in court, 
which is lawful, notwithstanding it be an 
assistance to the plaintiff,—As, also, itis law- 
ful to exact bail from the defendant, al- 
though an assistance he thereby given to the 
plaintiff ; in the same manncr it 1s lawful to 

ive encouragement to a witness, to preserve 

is right, although assistance be thercby 
offered to one of the parties. 

He must not give judgment at atime when 
his understanding ts not perfectly clear and 
unbtassed.— THE Kazec must not give judg- 
ment when he is hungry or thirsty, because 
such situations diminish the intellect and 
understanding of the person affected by them. 
Neither must he give judgment when he is 
in a passion, or when he has filled his 
stomach with food, because the prophet has 
said ‘‘ Let not the magistrate decide between 
disputants when he is angry or full.”’ 

k youne Kazee ought to satisfy his pas. 
sion with his wife before he sits in the court, 
that he may not be attracted by the view of 
women that may be present there. 


BLS 


Section. 
Of Imprisonment. . 


Rules in imprisonment for debt.—WHEN 
a claimant establishes his right beford the 


ue 
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Kazee, and demands of him the imprison- 


ment of his debtor, the Kazee must not 


precipitately comply, but must first order 
the debtor to render the right; after which, 
if he should attempt to delay, the Kazee may 
imprison him.—This is related in Kadooree ; 
and it proceeds on the principle, that im- 
prisonment is the punishment of delay ;— 
whence it is necessary first to order him to 
restore the right to its owner, that his delay 
may be made apparent.—This is where the 
right is established by the debtor’s acknow- 
ledgment ; for in that case the non-payment 
on the first demand is not construed into 
delay, because it is possible that the debtor 
expects a respite, and therefore has not 
brought the money along with him. Butif 
he should delay after the decree of the 
Kazee, he must then be imprisoned, as his 
delay is then evident.— Where, on the other 
hand, the right is established by evidence, 
the defendant must be imprisoned imme- 
diately on the establishment of it; because 
his denial, which occasioned the necessity of 
proof by evidence, furnishes a sufficient argu- 
ment of his intention to delay. 

In an award of debt, the defendant must 
he imprisoned immediately on neglecting to 
comply with the actos eroeed it be 
incurred for an equivalent, or by a contract 
of marriage.—Ir a defendant, after the 
decree of the Kazee against him, delay the 
payment in a case where the debt due was 
contracted for some equivalent (as in the 
case of goods purchased for a price, or of 
money, or of guods borrowed on promise of 
a return), the Kazee must immediately 
imprison him, because the property he 
received is a proof of his being possessed of 
wealth.—In the same manner, the Kazee 
must imprison a refractory defendant who 
has undertaken an obligation in virtue of 
some contract, such as marriage or heil, 
because his voluntary engagement in an 
obligation is an argument of his possession 
of wealth, since no one is supposed to under- 
take what he is not competent to fulfil.— 
If, also, in this case, he plead poverty, this 
plea is nevertheless rejected, and the pluin- 
tiff’s assertion (of his being possessed of 
wealth) credited.—It is to be observed, that 
the obligation contracted from marriage, as 
here mentioned, relates only to the Mibr 
Mooajal, or prompt dower, and not to the 
Mihr Mowjil, or deferred dower, because an 
engagement to pay a future debt does not 
argue the possession of wealth.—In cases, 
also, of debt of-any other description (such 
a8 a compensation for usurped property, 
amercement for a crime, the consideration of 
Kitabat, compensation for the freedom of a 
partnership slave, the maintenance of a wife, 
and so forth), the Kazee must not imprison 
the defendant when he pleads poverty; 
because none of these acts indicate the 

ossession of wealth, and therefore his 

eclaration of poverty must be credited. 

And also in every other instance, if the 
creditor prove his capacity to discharge tt.— 


~ 
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Ir, however, the plaintiff prove that he is 
of wealth, the Kazee must in that 
case imprison the debtor, under any of the 
above circumstances.—The distinctions here 
stated are from the Zahir Rawayet.—It is 
said, by other authorities, that the assertion 
of the plaintiff must be credited in every 
case of debt; that is, whether the debt be 
contracted in exchange for an equivalent, 
or voluntarily engaged for by the party; 
because poverty is the original state of man, 
and wealth merely supervenient, and thus 
the natural condition of man is an argument 
of the truth of the defendant's declaration 
of poverty.—There is also another tradition, 
that the defendant's declaration of poverty 
is creditable in every case of debt, excepting 
such as is contracted in exchange for an 
equivalent. 

Case of a wife suing fyr her maintenance, 
—Ira wife demand her subsistence from her 
husband, and he plead poverty, his declara- 
tion, conraborated by an oath, is to be 
credited.—In the same manner, if a person 
emancipate his share in a partnership slave, 
and his partner demand a compensation for 
his share, and he plead poverty, his deolara- 
tion is to be credited. 

OBJECTION. — These two cases are oon- 
formable to the two last quoted traditions : 
but they are repugnant to the doctrine of 
the Zahir Rawayet; for although, in virtue 
of the marriage in the one case, and the 
emancipation of the joint slave in the other, 
there exists in both a voluntary engagement 
of responsibility, which indicates the pos- 
session of onli still his declaration of 
poverty is nevertheless declared to be credi- 
table. eS 

Repiy.—Subsistence to a wife is not an 
absolute debt (that is, such as can be rendered 
void only by payment or exemption), for it be- 
cor&es void, according to all our doctors, with- 
out payment or exemption, in case of death. 
—In the same manner also, compensation 
for freedom is not an absolute debt, according 
to Haneefa, beimg in his opinion the same 
as the consideration of Kitabat;—and the 
doctrine of the Zahir Rawayet alludes only 
to absolute debts. 

In a case where the defendant pleads 

overty, and the ane proves, Wy evidence, 

is possession of wealth, the Kazee must 
imprison him [the defendant] for two or 
three months; after which it is requisite 
that he make an_ investigation into his 
circumstances; and if, upon such investi- 

ation, the people say he is wealthy, let him 
Fe continued in continement :—but if they 
say he is poor, let him be released ; because 
he stands in need of an allowance of time to 
enable him to acquire wealth; and the con- 
tinuance of his imprisonment is, In such 
case, an oppression.—In Kadooree’s abridg- 
ment, it is related that he is to be released 
from confinement, but that the plaimtiff is 
not to be prohibited from using importunity 
with him.—The case of importunity will be 
more fully discussed hereafter in treatfng 
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of Hijr.— The pefiod of imprisonment is 
fixed at two or three months, for this reason, 


that as the imprisonment is inflicted on 
account of contumacy, in the debtor’s with- 
holding payment of the debt, notwith- 
standing the Kazee’s order, the Kazee must 
therefore imprison him until such time as 
he reveal his property, in case he have any 
concealed; and as it is requisite that the 
term be of some duration, to the end that 
this advantage may be obtained from it, 
Mohammed ae therefore fixed it at the 
period above mentioned.—Other authorities 
fix it at one month, at five months, and at 
six months.--In fact, this is a point which 
must be lett to the discretion of the Kazee ; 
because the conditions of men are various 
in regard to their endurance of the hardships 
of imprisonment, some being capable of 
bearing it longer than others; and henoe 
the necessity of leaving it to the Kazee to 
act as he may deem bost.—If the debtor 
prove his poverty by witnesses, prior to the 
expiration of the prescribed period,* in that 
case there are two traditions. Acoordin 
to one, the witnesses are to be eredited : bu 
according to the other their evidence is not 
to be admitted.—Many of our modern doctors 
follow the latter opinion. 

Case of acknowledgment of debt.—It is 
rclated, in the Jama Sagheer, that if a person 
make an acknowledgment of debt before the 
Kazee, he [the Kazce] must in such case 
imprison him, and must then make inquiry 
of the people into his circumstances. If it 
appear that he is rich, he must in that case 
continue his imprisonment: but if his poverty 
be made apparent, he must release him.—The 
compiler ot the Hedaya remarks that this 
alludes to a person who, having at one time 
made an acknowledgment of debt to the 
Kazee, or to some other, afterwards discovers 
an intention of delay ; for otherwise it would 
differ from the doctrine of Kadooree, before 

uoted, in which it is expressly declared 

that the Kazee ought not immediately to 
imprison a debtor after acknowledgment.— 
(The compiler gives this explanation with 
a view to reconcile the doctrine of the Jama 
Sagheer with that of Kadooree.) 

A husband may be imprisoned for the 
maintenance vA his wife: but a father cannot 
be imprisoned at the suit of his son. —A 
HUSBAND may be imprisoned for the main- 
tenance of his wife, because in withholding 
it he is guilty of oppression: but a father 
cannot be imprisoned for a debt due to his 
son, because imprisonment is a species of 
severity, which a son has no right to be 
the cause of inflicting on his father; in the 
same manner as in cases of retaliation or 


*This is an apparent contradiction to 
what immediately precedes, concerning the 
discretionary power of the Kazee with respec€ 
to the period of imprisonment.—lIt is, how- 
everp merely a continuation of the doctrine 
of Mohammed, who has prescribed a term. 
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pupishment.—If, however, a father withhold 
‘maintenance from an infant son, who has no 
property of his own, he must be imprisoned ; 
because this tends to preserve the life of 
the child; and also because there is no other 
remedy, since maintenance (in opposition to 
debt) is annulled by the lapse of time, and 
therefore it is necessary to prevent its 
destruction for the future. 


CHAPTER II. 
OF LETTERS FROM ONE KAZEE TO ANOTHER. 


Letters authenticated by evidence are ad- 
missible in cases of property.—A LETTER 
from one Kazee to another is admissible 
relative to all rights except punishment and 
retaliation, provided it be authenticated by 
evidence exhibited before the Kazec to whom 
it is addressed, for which there is an absolute 
necessity, as will be shown hereafter. 

Difference between a record, and a Kazee’s 
letter.—IF witnesses exhibit evidence, before 
a Kazee, against a defendant, the subject of 
the suit being ata distance, the Kuzee may 
pass a decree upon such testimony, because 
it establishes proof. ‘The decree so made is 
writte:: down, and this writing is termed a 
Sidjil or record, and is not considered as the 
letter of one Kazee to another.*—If, how- 
ever, the evidence be given in the absence of 
the defendant, the Kazee must not pass a 
deoree, it being unlawful to do so in the 
absence of the person whom it affects; but 
he must take down the evidence in writing, 
in order that the Kazee to whom such writ- 
ing shall be addressed may ure it as evidence. 
— This writing is termed Kitab-Houkmee, or 
the letter of one Kazec to another, and 1s a 
transcript of real evidence. 

A letter is transmissible only on certain 
conditions.—It is to be observed thut the 
transmission of letters of one Kazec to an- 
other is restricted to several conditions, 
which will hereafter be explained; and the 
legality of it is founded on its necessity, 
since 1t may often be impossible for the 
plaintiff to bring the defendant and the 
evidences together in the same place, be- 
cause of the distance of their abodes.— Hence 
the letter of one Kazee to another is, as it 
were, the evidence of evidence, ora branch 
from the trunk.—It is also to be observed 
that the term rights, above used, compre- 
hends debts, and also marriage dowers, 
Por aene of heirs, usurpations, contested 

eposits, or Mozaribat stock denied by the 


* This case supposes the thing in dispute 
to he situated in the jurisdiction of a different 
Kazee from him before whom the parties 
‘ring their suit; and the decree which in 
this case the Kazee gives being written down, 
is carried to the other Kazee, who is bound 
to nee it enforced 
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manager; because all these are equiva- 
lent to debt, and are capable of ascertain- 
ment by description, without the necessity 
of actual exhibition.—Letters from one 
Kazee to another are also admissible in the 
case of immoveable property, because it is 
capable of ascertainment by a description of 
its boundaries :—but they are not admissible 
with regard to moveable property, because, 
in that case, there is a necessity for actual 
exhibition.—It is related as an opinion of 
Aboo Yoosaf, that letters from one Kazee to 
another are admissible with respect to a male 
slave, but not with respect to a female, be- 
cause the probability of elopement is stronger 
in the one than the other.—It is also related 
as an opinion of his, that they are admissible 
with respect to both male and female slaves, 
but that particular conditions are requisite 
to establish their admissibility, which will 
be explained in their proper place.—It is 
related as an opinion of Mohammed, that the 
letters of a Kazee are admissible with respect 
to every specics of moveable pores and 
this opinion has been adopted by our modern 
doctors. 

The testimony requisite to authenticate tt. 
—TuHE letters of Kazees are not admissible, 
unless authenticated by the testimony of 
two men, or of one man and two women; 
because there is a similarity between all 
letters, and it is therefore necessary to estab- 
lish their authenticity by complete proof,— 
that is, by evidence.—The ground of this is, 
that these letters are binding in their nature, 
and therefore require to be completely proved. 
~ It isotherwise with respect to the letters of 
Hirbees [Infidel aliens] to the Imam, solicit- 
ing protection ; for these require not to be 
proved by evidence, since they are not binding 
in their nature, inasmuch as it rests with 

‘the Imam to grant the protection or not. at 

his pleasure.—It is also otherwise with *re- 
spect to the message of a Kazee to a Moozkee 
Nltaeg of witnesses,] or with respect to 
the message of a purgator to the Kazee, for 
such a message has no fora, considered as 
the message of a purgator, but merely as 
being a corroboration of the testimony of 
witnesses. 

The contents must be previously explained 
to the authenticating witnesses.—IT is incum- 
bent on the Kazee to read his letter in the 
presence of the witnesses who are to authen- 
ticate it, or to explain the contents of it to 
them, that they may have a knowledge 
thereof; because evidence cannot be given 
without knowledge. Afterwards he must 
close the letter, and affix his seal to it in 
their presence, and then consign it over to 
them, that they may have a security against 
any possibility of alteration in it.—This is 
according to Haneefa and Mohammed; and 
the reason is, that a knowledge of the subject 
of the letter, and an evidence of the affixture 
of thaseal, are indispensable requisites ; and 
in the same manner a remembrance of the 
contents is also requisite ; whence it is that the 
Kazee must furnish them with an open copy 
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of the letter, with which they may refresh being at that period reduced to the level of 
their memory.—It is however related, as the the people, any information from him, in- 
last opinion of Aboo Yoosaf, that no one of dependent of what relates to himself, or 


these particulars is requisite, it being suffi- 
cient to attest that this is the letter and this 
the seal of the Kazce; and it is also reported, 
from him, that the affixture of the sel ie not 
necessary *Hence it appears that, after his 
attaining the dignity of Ravee, he considered 
this matter as of little consequence ; and his. 
opinion is of great weight, since those that. 
only hear are not so competent to determine | 
as tice that see. —Shimsal-Aymahasadopted 
the opinion of Aboo Yoosaf. | 

It must not be received but in presence | 
of the defendant.—WuEN a letter from a 
Kazee arrives, the Kazee to whom it is 
addressed ought not to receive it unless in, 
the presence of the defendant; because as- 
such letter is equivalent fo an exhibition of 
evidence, the presence of the defendant is 
therefore indispensable.—It is otherwise with 
respect to the other Kazee’s “hearing the 
evidence, because that is done merely with 
a view to transmit it, and not tu pass 
sentence upon it. 

Forms to be observed in the reception of tt. 
—WHEN the witnesses bring the letter to the 
Kazee to whom it is addressed, let him first 
look at the seal of it, and after hearing their 
testimony (that ‘‘ this is the letter of a par- 
ticular Kazee,”—that ‘She delivered it to 
them in his court of judgment,’—that ‘‘ he 
read it in their presence,’’—~—and, that ‘‘he 
affixed his seal to it before them’’), let him 
then open and read it in the presence of the 
defendant, and pass a deerce agreeably to the 
contents.—This is according to Hanecfa and 
Mohammed.—Aboo Yoosaf has said it is 
sufficient for the witnesses to attest that 
“ this is the letter and seal of such a Kazee.” 
~—tn the Kadoorce, the preof of the integrity 
of the witnesses prior to the opening of the 
letter is nut made a condition.—The better 
opinion, however, is that it is a necessary 
condition; andgthe same hus been declared 
by Khasaf; for this reason, that there may 
eventually be a necessity to recur to other 
evidence, in case of a want of proof of the 
integrity of those that brought it; and it 
would be impossible for any others to give 
their testimony unless the seal still remained 
upon it: it is therefore absolutely necessary 
that the Kazee defer breaking the seal of the 
letter until the integrity of the bearers be 
proved. ; 

It is rendered void by the death or dis- 
mission of the writer in the interun.—ONE 
Kazee must not accept a letter from another, 
unless the Kazee that wrote it be, at the 
time, still fixed and established in his office. 
—If, therefore, prior to the receipt of the 
letter, the Kazee that wrote it should have 
died, or have been dismissed from his office, 
or have become disqualitied from thes duties 
of it, from apostasy or insanity, or from 
having suffered punishment for slander,— 
the Kazee to whom the letter is addre@sed 


must then reject it; because the author of it | nullity of the service :—contrar 


mutually to them both, is not admissible. 

Or (unless generally addressed) by the 
death or dismession of him to whom tt is 
transmitted.—So, likewise, if the Kazee to 
whom the letter is addressed should have 
died, another Kazee must not open it, unless 
the address run in this manner, ‘‘ To the son 
of , Kazee of the city of , or to 
whatever Kazee it may concern, this letter,” 

in which case another Kazee may receive it, 
because he is comprehended in the address 
from the specification of his office and city. 
—If the address, however, be merely, ‘ ‘’o 
whatever Kazee it may concern,” he is not 
entitled to open it, from the uncertainty of 
the address. 

Ir the defendant die previous to the arrival 
of the letter with the Kazee, judgment must 
be passed upon itin presence of his heir, as 
being his representative. 

It is not admissible in cases of punishment 
or FI a a salar LETTER from one Kazee to 
another is not valid in cases of retaliation or 
punishment; because as in such a letter there 
exists a semblance of substitution (for the 
letter is not itself evidence, but merely a 
substitute for evidence), it is therefore equi- 
valent to evidence upon evidence; and as 
evidence upon evidence is not admitted in 
these cases, the lcttcr of a Kazee cannot be 
admitted. 
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A woman may exccute the office of Kazee 
tr all cases of property.—A WOMAN may 
execute the dutics of a Kazee in every case 
except punishment or retaliation, in con- 
formity with the rule that the evidence of a 
woman is admissible in every case except iu 
cases of punishment or retaliation; for the 
rules gf jurisdictoin are derived from the 
rules of evidence, as was before stated. 

A Kuazee is not at liberty to appoint a deputy, 
without the authority of the Imam.—I1 is 
not permitted to a Kazee to appoint a deputy, 
unless he have received a special power from 
the Imam to that effect; for although he 
have been hims«lf appointed to the office of 
Kazce, yet Lhe has not been empowered to 
confer such appointment on another.—Henee, 
in the same manner as it is unlawful for an 
agent to appoint an agent unless with the 

ermission of his constituent, so is it un- 
awful for a Kazee to appoint a deputy unless 
by the authority of the Imam.—lIt is other- 
wise with respect to a person appointed to 
read the Friday’s prayers; for he may 
appoint a deputy to act for him, since if any 
aclay should happen in the performance of 
this service, the prayers would become void 
and null, as the period for them is fixed: 
the appointment of a person to read thegp 
prayers, therefore, is virtually an argument 
of his being empowered to appoint a deputy 
to act for hi, with a view to prevent the 

io juriadic. 
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being maintained over mankind, their pre- 
sumption may be restrained, for otherwise 
men would continually settle their differences 


by a private reference, without regard to the | 


An arbitrator's award of a fine against 
the tribe of an offender is of no effect.—Ir, 
in a case of homicide from error, the slayer 
and the heir of the deceased appoint an 
arbitrator, and he award a fine of blood to 
be paid by the tribe of the slayer, such 
award is of no effect; in other words, the 
heir is not entitled to exact such fine from 
the tribe in virtue of the award, for it has 
no force over them, as they did not authorize 
the arbitrator. 

Nor against the offender himself, unless he 
acknowledge the offence.—Ir, also, the arbi- 
trator award the fine to be paid by the 
slayer, the Kazee must annul it, as being 
contrary to the LAW, which prescribes the 
fine to be paid by the tribe ;—cxcepting, 
however, where the fact is proved by the 
confession of the slayer; for in that case the 
tribe are not liable to the fine. ‘ 

He may examine witnesses.—An arbitrator 
is empowered to hear the witnesses of the 
laintiff, and also to pass an award upon the 

enial or acknowledgment of the parties, 
because this is ugreeable to the Law. 

The ,.arties, acknowledging an arbitrator's 
decree, cannot afleribands retract from. it. 
—IF an arbitrator give information to the 
Kazee of the acknowledgment of one of the 
parties, or of the integrity of the witnesses, 
at atime when both the parties continue to 
adhere to his award, such information must 
be credited, and the Kazee must not after- 
wards credit the denial of cither of the 
parties, as the arbitrator’s authority still 
continues unshaken.—If, on the other hand, 
he give information to the Kaze relative to 
his award (that is, if the parties dispute con- 
cerning his award,—oue of them saying that 
“it was to such or such effect,’ and the 
other denying this, and the arbitrator inform 
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Miscellaneous Cases relative to Judicial 
Decisions. 


No act can be performed, with respect to 
the under story of a house, which may an 
way affect the building.—In a house, of whic 
the upper story belongs to one mag, and the 
under story to another, the proprietor of the 
under story is not entitled to drive in a nail, 
or to make a window, without the permission 
of the proprietor of the upper story.—This 
is the dacreiné of Haneefa. The two dis- 
ciples hold that the proprietor of the under 
story may do any act whatever with respect 
to it, provided no injury result to the upper 
story. The same disagreement also subsists 
with regard to the proprietor of the upper 
story building upon that foundation. Some 
of our lawyers remark that the doctrine 
scribed to the two disciples is only an ex- 
planation of that of Haneefa, and that, in 
reality, theregxists no disagreement between 
them.—Others again say that, according to 
the two disciples, there is a perfect freedom ; 
—in other words, either of the proprietors is 
at full liberty to do whatever act he pleases 
with relation to his property; for property, 
in its very nature, implies a perfect freedom 
with regard to it, restrictions upon it being 
merely supervenient, and fixed in order to 
prevent any detriment to another. Hence if 
the detriment be only doubtful, and not 
inevitable, the proprietor cannot lawfully be 
restrained from acting upon his own pro- 
wrty. According to Haneefa, on the other 
iand, there 1s a restriction ;—in other words, 
neither of the proprietors is permitted to do 
any acts with regurd to their respective pro- 
perty without the permission of the other, 
beeause such acts atteet a place with which 
the right of another is connected, and th 
right 1s sacred from any act of his, in the 
sune manner as the right of a mortgager or 
a lessee. —Besides, the freedom and absolute- 
ness of the property to its owner is here 


the Kazee that ‘he has awarded so and! supervenient, since it depenés on the con- 


so'’),—his information must not be credited, 
since in such case his authority no longer 
endures. 

Any award passed in favour of a parent, 
child, or wife, is null.—Tur determination 
of every person acting in the capacity of a 
judge (whother he be a Kazee or an arbitra- 
tor) in favour of his father, his mother, his 
child, or his wife, is null and voil, because 
evidence in favour of any of these relations 
being unlawful on account of the suspicion 
which it suggests, a determination in their 
favour is also unlawful, for the same reason, 
determination, however, against any of 
these relations is valil, because evidenge 
against them is accepted, since it is liable to 
NO suspicion. 

Joint arbitrators must act conjunctively.-- 
Ir%wo persons be appointed arbitrators, it 
is incumbent upon them to act conjunctively 
in giving a determination, as this is a matter 
which requires wisdom and judgment. 


sent of another: so long, therefore, as that 
consent is doubtful, the original restriction 
operates. In these cases, moreover, the 
detriment is not eventual, but is in some 
degree certain; since the driving in of a 
nail or wedge, or the breaking of the wall to 
make a window, tends to weaken the edifice, 
whence these acts are prohibited. 

A passage cannot be made into a private 
lune.—IF there be a long lane, parallel to 
which, either on the right or left, runs 
another long lane, not a thoroughfare (that 
is, not open at both ends), it is not permitted 
to any of the inhabitants of the first lane to 
make a door to open into the second lane; 
because the object of making a door is to 
obtain a passage to and tro; and the second 
lane is not free to the inhabitants of the first, 
since not being a thoroughfare, the right of 

assage through it belongs only to the in- 

abitgnts of it.—Some have said that it is 
perfectly lawful for any of the inhabitants 
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of the first lane to open a door into the 
second; because the opening of a door is 
nothing more than the breaking of a wall 
by its rate ara which is lawful ; but that 
the prohibition against passing to and fro 
nevertheless remains in force. The authentic 
doctrine, however, is, that the opening of a 
door, in sugh case, is unlawful; because after 
the door is opened it will be difficult to pre- 
vent a continual thoroughfare; and also, 
because there is a possibility that after some 
time the right of passage might be claimed 
by the person who made the door, and the 
very circumstance of the door might be 
pleaded as a proof of his right. If, however, 
the second lane be not long, but short, the 
inhabitants of the first lane have a right to 
open doors into it; because they have a 
ne of passage through it, since on account 
of its shortness it is conaidercd as a court, 
in which all have a right of participating, 
whence it is that they have all an equal claim 
of Shaffa in case of the sale og any of the 
houses in it. 

An indefinite claim may be compounded.— 
IF a person vaguely claim something belong- 
ing to a house, and the proprietor of the 
house deny his right to anything, but after- 
wards compound with him for his claim, such 
composition 1s valid; for although the article 
in dispute was not known, yet a composition 
with a known article for one that is unknown 
is lawful, according to our doctors, since as 
the article compounded for merely drops, the 
uncertainty concerning it can never create 
strite ;—for uncertainty, in a matter which 
drops, leaves no room for contention, as this 
cannot occur but in cases of uncertainty 
respecting things the delivery of which is 
required. 

Case of a claim founded on gift and 
purghase.—Ir a person claim a house in the 
possession of another, on the plea that ‘the 
possessor had, at a furmer period, made a 
gift of it to him,” and upon being required 
to produce evidence, should then say, ‘ he 
denied the gift, @nd J therefore bought the 
house from him,” and produce witnesses, 
and they attest the purchase, but state the 
date of it to be antecedent to the gift, such 
testimony is not admissible, because of its 
differing from the assertion of the claimant 
with respect to the date of the deeds ;— 
whereas, if they were to attest the purchase 
as having been made posterior to the gift, 
their testimony would, in that case, be 
admitted, because of its confurmity to the 
claimant’s plea. If, on the other hand, he 
plead a gift, and then bring witnesses to 
prove the purchase ia ie to the gift, 
without mentioning the denial of the gift 
by the donor, in this instance also the 
evidence is not admissible.—This is men- 
tioned in various copies of the Jama Sagheer ; 
and the season of it is that the claim of the 
house, in virtue of a gift, is an acBnow- 
ledgment of its being the property of the 
giver; bat fron which the claimant aftgr- 
wards recedes by declaring that he had 
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purchased it prior to the gift; which is a 
contradiction ; it is otherwise in the furmer 
case; for there the purchase is declared to 
be posterior to the gift; and a declaration 
to this effect, so far from denying the 
property to have existed in the donor at 
a time of the gift, is rather a confirmation 
of it. 

If the purchase of a female slave be denied 
by the purchaser, the master may cohabit with 
her.—I¥ a person possessed of a female slave 
say to another, ‘‘ you purchased this slave 
from me, and have not paid me the price,” 
and the other deny the sale, and the possessor 
of the slave determine in his own mind to 
drop the suit, and of ovnsequenoe refrain 
from any further contention with the other, 
he may then lawfully cohabit with her, since 
the denial of the purchaser annuls the sale 
A the sume manner as where both parties 

eny 1t. 

OnJECTION.—How can the sale be annulled 
by the mere determination of the seller in 
his own mind to relinquish the suit, since 
no confracts can be annulled by the mere 
determination to annul them; whence it 
is that, in a sale with an option, if the 
possessor of the option determine to annul 
it, still the annulment does not take place 
immediately on the forming of such resolu- 
tion ? 

Rterity.—In the case in question the sale 
does not beeome null merely by the deter- 
mination, but because of the determination 
being joined to a conduct that manifests 
it, such as the detention of the slave in 
the proprictor’s possession, his carrying 


her ie from the place of contention to 
his own house, and his using her as a ser- 
vant. 


In the receipt of money, the declaration of 
the receiver must be credited with respect to 
the quality.—l¥ a person acknowledge that 
he had received ten dirms from another, but 
afterw@rds assert that they were Zeyf, or 
bad, in that case his declaration must be 
credited ; because bad dirms, although of 
an inferior value, are nevertheless of the 
species of dirms, whence 1f, in a Sirf sale, a 
person take possession of bad ones in ex- 
change for good, it is valid. As, moreover 
a receipt of dirms is not restricted to goo 
ones, it docs not follow, from his acknowledg- 
ment of the seisin, that the dirms were 
good ; and such being the case, his declara- 
tion must be oredited, because he denies the 
receipt of good dirms, which is his right.— 
It would be otherwise if he were to declare 
that ‘‘he had received ten good DIRMB," or 
that ‘he had received his right,” or “‘ the 
price of his wares,” or ‘‘a discharge of his 
claims,” and afterwards to allege that the 
dirms were bad; for in neither of these 
cases would his declaration be credited ; 
because in the first case he expressly ac- 
knowledges the receipt of good dirms; and® 
in the three following he makes such ac- 
knowledgment by implication, and there- 
fore his subsequent declaration te the cun- 
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A. creditor denying his debtor’s acknow- 
cannot afterwards substantiate his 
claim but by proof, or the debtor's verification. 
—IJ¥ one person say to another, “I owe you 
one thousand dirms,” and the other reply, 
“you do not owe me anything,’ but after- 
wards, in the same meeting, say, “ you owe 
me one thousand dirms,” in that case he is 
not entitled to anything unless he adduce 
roof, or the debtor verify his assertion ; 
cause the debtor's acknowledgment was 
virtually annulled by his denial; and his 
subsequent assertion of course becomes a8 
claim de novo, which therefore requires 
either to be proved, or to be veritied by 
the debtor. It is otherwise where a person 
says to another, ‘“‘you bought certain goods 
from me,” and that other denies; for he 
might nevertheless afterwards, without 
prevarication, confirm the declaration of 
the person in question in the same meeting ; 
because in a contract of sale one of the 
parties only cannot annul it; in the same 
manner as one of them is incapable of 
making it.—The reason of this is that the 
acknowledgment of a contract of sale is the 
right of the buyer and seller jointly, and 
therefore the contract is not annulled by the 
deniul of the purchaser only : the confirma- 
tion of the purchascr, therefore, after his 
denial, is valid, since his denial did not 
occasion an annulment.—A person, on the 
contrary, in whose favour an acknowledg- 
ment is made, may of himself annul such 
acknowledgment by a rejection of it; and 
his subsequent assertion corresponding with 
the acknowledgment is not a corroboration 
of it, because the acknowledgment did not 
then exist, it having been virtually done 
away by his rejection of it.—Hence the 
subsequent assertion is a claim de novo, 
which consequently requires cither proof by 
witnesses, or the verification of the debtor. 
In a claim for debt, the evidence of the 
debtor, proving a discharge, must be credited. 
— IF a person make a claim upon another 
and that other declare that he never owed 
him anything, and the plaintiff prove, by 
witnesses, that the defendant owes him one 
thousand dirms, and the defendant, on the 
other hand, prove by witnesses that he has 
paid the same, in that case the evidence of 
the defendant must be credited: and in the 
same manner also, the evidence of the de- 
fendant must be credited, in case it tend to 
establish his having obtained a releasement 
or discharge of the claim.—Ziffer maintains 
that the evidence of the defendant must not 
be credited, since payment is a branch of 
obligation, and the defendant having denied 


« ° Here follows an account of the different 
dations of dirms from good to bad, which 

8 omitted in the translation, as it will 
aga ee fully explained in its proper 
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the existence of the obligation at any period, 
is therefore evidently guilty of prevarication. 
Our doctors, on the other hand, argue that a 
consistency with regard to the denial and the 
proof is here possible, because unjust debts 
are sometimes paid to avoid litigation, and 
releasements from them are likewise some-, 
times given. Sometimes, also, aedefendant, 
after denying the validity of the claim, 
compounds with the plaintiff; and in suc 
case he is bound to pay the composition, 
notwithstanding the debt for which it was 
made may have been unjust.—If the defen- 
dant declare, ‘‘] owe you nothing,” in that 
case also his evidence, to the eftect above 
recited, is creditable, because of its perfect 
conformity with the assertion that ‘‘ he owes 
him nothing,’ which evidently means at 
that time, inasmuch as he proves that he 
had afterwards prid it to him.—But if he 
were to say, ‘‘I never owed you anything, 
and I do not know you,’’—the evidence he 
might afteewards produce of his having 
paid the debt, or of his having obtained a 
releasement from it, would not be credited ; 
because the contradiction between his asser- 
tion and the evidence cannot in this case be 
reconciled, since no man enters into the 
business of giving or receiving with one 
of whom he has no knowledge.—Kadooree 
remarks that in this case also the evidence 
must be credited, because the contradiction 
that subsists is not wholly irreconcileable 
inasmuch ns women who are kept conceale 
often transact business mediately through 
others, without knowing the person with 
whom the business is concluded ; and it also 
often happens that men of rank, when a mob 
assemble at their door and make a noise, 
desire their agents to give them some money 
to pacify ae 
‘ase of a disputed purchase of a defecfive 
slare.—IF a person Neola eat pay 
purchased a female slave from another,” 
and that other deny that he had ever sold 
her to him, and the purchaser having proved 
his assertion by witnesseb, an additional 
Baer be discovered on the hand of the slave, 
and the seller prove by evidence that the 
pee had exempted him from responsi- 
ility for every defect, in that case the testi- 
mony of the seller must be rejected, since he 
is evidently guilty of prevarication. This 
is the doctrine of the Zahir Rawayet. It is 
related, as an opinion of Aboo Yoosaf, that 
the evidence of the seller must be credited, 
because of the analogy of this case to that 
of debt, as before explained, in which it 
was shown that there was a possibility of 
reconciling the contradiction ; for a recon- 
cilement of the contradiction is also possible 
in this case, by supposing the seller to have 
been an agent for another, on which supposi- 
tion the declaration of the proprietor, that 
‘*he had not sold the slave,” weuld have 
been true, and his subsequent plea, of having 
been exempted from a responsibility for de- 
fegts, would also have been valid. Thus the 
apparent contradiction is capable of recon- 
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cilement. The ground on which the Zahir 
Hawayet proceeds is, that the plea of having 
been exempted from a warranty against de- 
fects is an acknowledgment of the existence 
of the sale, which he had before denied, and 
hence it necessarily follows that he prevari- 
ecated. It is otherwise in the case of debt, 
for in thatGase the payment is no argument 
of the respondent's Bekuowleaging the exist- 
ence of it, since (as has been before explained) 
unjust debts are often paid to avoid strife. 

A deed suspended, in its effect, upon the 
will of God, 1s null.—I¥ a person, having 
acknowledged a debt to another, should sub- 
scribe a deed to that effect, and at the con- 
clusion of it insert the following sentence, 
‘* Whosoever produces this deed of acknow- 
ledgment, and claims the thing recited 
therein, is proprietor thereof, if it please 
Gop,” or, if a person, Raving sold some- 
thing to another, should at the end of the 
bill of sale insert the following sentence, 
‘‘ If any person shall hereaft claim the 
property of the subject of the sale, in that 
case I am answerable for the same, if it 
please Gop,’’—in both these cases the deeds 
are of no effect; whence, in the first case, 
the acknowledgment is null, and in the 
second, the sale is invalid. The two disci- 

les hold that in the former case the debt is 
pindin , and in the latter case the sale is 
valid boonies in their opinion the condition 
‘if it please Gop”’ applies, not to the general 

urport of the deed, but merely hi the 

ormer instance) to the expression, ‘‘ Who- 
ever produces this deed of acknowledgment,” 
and so forth,—or (in the latter) to the ex- 
pression, ‘If any person shall hereafter 
claim,’”’ and so forth; because the design, in 

rawing up deeds of acknowledgment and 
of sale is merely to corroborate and confirm 
thé act; and if the expression in question 
had a reference to the whole deed, this design 
would be defeated. Haneefa, on the con- 
trary, being of opinion that this condition 
applies to the whole of the deed, therefore 
holds it to be invalid.* It is to be observed, 
that if a blank be left at the end of a bill of 
sale or deed of acknowledgment, and the 
words ‘if it please Gop” be afterwards 
written, our lawyers are of opinion that 
the clause does not affect the bill or the 
deed, because the blank, in either case, 
marks the conclusion. 





CHAPTER IV. 


OF THE DECREES OF A KAZFE BELATIVE TO 
INHERITANCE. 


Case of the widow of a Christian cluiming 
her inheritance after having embraced the 
faith.—I¥ a Christian die, and his widow 





* The arguments both of the twe digciples 
and of Haneefa are more fully detailed in the 
originals but as they relate to prpeinles 

roper t the Arabic language, the trams- 
lator has given only the substance of them. 
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appear before the Kazee as a Musslima, and 
declare that ‘ she had me 80 since the 
death of her husband,” and the heirs declare 
that she had become eo before his death, 
their declaration must be credited. Ziffer is 
of opinion that the declaration of the widow 
must be credited; because the change of 
her religion, as being a supervenient cir- 
cumstance, must be referred to the nearest 
possible period. The arguments of our 
octors are, that as the cause of her exclu- 
sion from inheritance, founded on difference 
of faith, exists in the present, it must there- 
fore be considered as extant in the preterite, 
from the argument of the present ;—in the 
same manner as an argument is derived 
from the present, in a case relative to 
the running of the watercourse of a mill; 
—that is to say, if a dispute arise between 
the lesyor and lessee of a water-mill, the 
former asserting that the stream had run 
from the period of the loase till the present 
without interruption, and the lutter denying 
this, in that case, if the stream be runnin 
at the period of contention, the assertion o 
the lessor must be credited, but if otherwise, 
that of the lessee. As, moreover, an argu- 
ment drawn from apparent circumstances is 
proof sutlicient to sct aside the claim of a 
plaintiff, it follows that the argument in 
| dora suffices, on behalf of the heirs, to 
efeat the plea of the widow. With re- 
spect to what Ziffer objects, it is to be 
observed that he has regard to the argument 
of apparent circumstances, for establishing 
the claim of the wife upon her husband’s 
estate, and an argument of this nature does 
not suftice as Broo! to establish a right 
although it would suffice to annul one. 

Case of the Christian widow of a Mussut- 
man claiming under the same circumstance. 
—Ir a Mussulman, whose wife was once a 
Christian, should dic, and the widow appear 
befure the Kazee as a Musslima, and declare 
that she had embraced the taith prior to the 
death of her husband, and the heirs assert 
the contrary, in this case also the assertion 
of the heirs must be credited, for no regard 
is paid, in this instance, to any argument 
derived from present circumstances (as in 
the case of the water-mill), since such an 
argument is not capable of establishing a 
claim, and the widow is here the claimant 
of her husband’s property. With respect to 
the heirs, on the contrary, they are repel- 
lauts of the claim; and probability is an 
argument in their favour, since the Islamism 
of the widow is supevenient, and is there- 
fore an argument against her. 

A trustee, on the decease of his principal, 
must pay the a Se tu whomsoever he ac- 
knowledges as heir.—l¥ a person who had 
deposited four thousand dirms in the hands 
of another should die, and the trustee ac- 
knowledge a certain person to be the son of 
the deceased, and his true and only heir, he 
is bound to pay to that person the four 
thousand dirms which he held in trust: 
because in this case he makes afi acknow- 
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t that what he retains in trust, is The reasoning adduced by the two disciples 
the right of the heir, and consequently it is in support of their opinion is, that the Kazee 
the same as if, during the life of the person is the conservator of the rights of the absent; 
from whom he received the deposit, he had and it is most probable that some of the 
acknowledged that it was his right. It is creditors or heirs may be absent, since death 
otherwise where a trustee makes an ac- is often sudden, and may happen at a time 
knowledgment that a certain person has when they are not all present; and as the 
been appvinted an agent for seisin by the taking of security is on this aecount an 
proprietor, or that such an one has pure ased | advisable precaution, the Kazee must there- 
the deposit from the proprietor; for in that fore take this precaution, in the same manner 
case he could not be desired to deliver up,as he exacts security when he delivers a 
the deposit, because this acknowledgment trove, or a fugitive slave, to the owner, or 
proves the actual existence of the depositor, when he awards maintenance to a wife from 
since it shows him to be still living. His. the estate of her absent husband. The argu- 
acknowledgment, therefore, of the agency ments of Haneefa upon this point are two- 
or the purchase, is an acknowledgment fold. Kirst, the right of those that are 
affecting the property of another: but this present is established with certainty in case 
cannot be objected to an acknowledgment of there being no absent heirs, and 1s appa- 
made by a trustee after the death of the rently established in the mean time even if 

roprietor, for upon that event the property there be absent heits ; and as it is incumbent 
devolves upon the heirs. It is otherwise on the Kazee to act according to what is 
where a debtor acknowledges that a certain apparent to him, he must not suspend his 
erson has becn appointed agent for seisin procecdings @n favour of those that are pre- 
by his creditor; for the acknowledgment sent, by exacting security for the rights of 
here relates to his own property, inasmuch the absent, whose actual existence is uncer- 
as he pays the debt by means of his own tain ;—in the same manner as where a person 
property, and the agent receives the same; establishes the purchase of any sera the 
ad hence, after such acknowledgment, he hands of another,—or a debt due to him by 
becomes bound to pay it. If the trustee, a slave; that is, if a person prove a right by 
after making an acknowledgment in favour purchase to a thing in the possession of 
of the son and heir, in the manner above another, it is the duty of the Kazee imme- 
related, should again make an acknowledg- diately to order it to be delivered to fhim 
ment in favour of another son, and the once without exacting security, although another 
firstacknowledged deny the same, in that case may eventually appear and claim it in virtue 
he [the spatial is bound to pay the whole of a prior purchase ;—-and in the same man- 
to that one; because after such acknowledg- ner, 1f a person prove a debt due to him by 
ment became binding (in the manner already a slave, the Kazee must order the slave to be 
explained) his tenure of the property was sold, to the end that payment may be made 
no longer valid; and hence his subsequent from the prices, without exacting any security, 
acknowledgment in favour of the other son although there be a possibility of another 
is an acknowledgment with respect to the creditor afterwards appearing. SerconpDLy, 
absolute property of the first son, and is con- the principal is unknown, and security is 
sequently invalid,—in the same manner as nati if ie principal be not clearly pointed 
holds where the first son is notorious <—-and out,—as where, for instance, a person says to 
also, because, as at the time when he [the several debtors, ‘‘ ] am bail for one of you,” 
trustee] made the acknowledgment in favour in which case the security isinvalid, because 
of the first son, no other son appeared to the actual principal is not signified, notwith- 
assert his right, the acknowledgment was standing there be a certainty of his existence. 
therefore valid: but as the first son is pre- In the case in question, therefore, the secu- 
sent to deny the acknowledgment afterwards rity is invalid a fortivri, since even the ex- 
made in favour of the second son, that istence of the principal is uncertain. It is 
acknowledgment is therefore invalid. otherwise in the case of decreeing mainte- 
In the division of an estate, the Kazee must nance to the wife of an absentee from the 
not demand any security from the heirs or effects of her husband, because her right 
ereditors in behalf of those who may be absent. being known and established, the person in 
—WHEN a division is made of the cflects of favour of whom the security is given is not 
a deceased persun between his heirs and uncertain. With respect to the case of a 
creditors, the Kazee must not require security fugitive slave, or a trove property, there are 
either from the heirs or the creditors, as a two traditions. Concerning those, however, 
precaunen in case of the appearance of more there is also a difference of opinion. Some 
elrs or more creditors, for this would be op- have said that if the Kazee give a trove pro- 
pression, as being a deviation from comanon perty to the proprietor, on his describing the 
practice. This is according to Haneefa. The , mantles, or a fugitive slave to his master, on 
two disciples maintain that he must require | the acknowledgment of the slave that ‘ the 
gecurity. This disagreement relates to a case | said yerson is his master,” it is incumbent 
where the debt of the creditors and the right | upon him, in either case, to take security 
of inheritance is proved by evidence,, and! And all our doctors coincide in this inion ; 
where they severally declare that they know , bemuse the right of the receive? is not 
of no othe debtors or heirs than themselves. | Proved, whence it is in the power of the 
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Kazee, if he please, to withhold the slave|that he will be most careful of it. ‘The 


from the person in question altogether. 

In the joint tnheritance-of a property held 
by a third person, the present heir receives 
his share; but no security is required in 
behalf of him who is absent.—I¥ a person 

prove, by evidence, that a house then in the 
: ., another had been left between 

his brother, who is absent, in that 
case one half of the house must be given 
to him, and the other half left in the hands 
of the person who has possession; and no 
security must be exacted from him. This 
is according to Haneefa, The two disciples 
are of opinion, that if the possessor deny the 
right, the share of the absent brother must 
be put into the hands of a trustee until his 
return; but if he acknowledge the right, it 
must then be left in his possession ;—for they 
argue that a denier, as heing an opponent, 
cannot be trusted with the property ; whereas 
it may be entrusted to an acknowledger, as 
he is a friend and confident. The argument 
of Haneefa is that the decree of the Kazce, 
awarding that ‘‘the deceased left the house 
to his heirs,’’ is a decree mercly in favour of 
the deceased; for inheritance cannot take 
place unless the property of the person 
through whom it devolves be proved; and 
as there is a probability of the deccased 
having constituted the possessor trustee, it 
follows that the house cannot be taken from 
him; as holds in the case of his acknow- 
ledging it. In regard to his denial, it is 
virtually annulled by the decree of the 
Kazee; and there is a probability of his not 
denying the right again, because the dispute 
in question has become known both to himself 
and the Kazee. If the claim, in the case in 
question, relate to moveable property, some 
have said that the article is to be taken from 
the possessor, according to all our doctors ; 
befause there is a necessity for the conserva- 
tion of it; and this is answered in the best 
manner by the taking of it from the possessor, 
who, on account of his denial of the right 
of the other, m@y convert it to his own use, 
either from opposition, or from a belief of 
its being his own right : but when the Kazee 
takes it from him, and deposits it with a 
trustee, the probability is that the trustee, 
from his integrity, will take care of it. The 
ease is different with respect to immoveable 
property, for that is preserved in itself; 
whence it is that an executor, although he 
have power to sell the moveables of an 
absent heir, arrived at the age of maturity, 
yet cannot do so with stad to his immove- 
able property. Others, however, have said 
that the same difference of opinion subsists 
with regard to moveable as obtains with re- 
spect to immoveable property. It is to he 
observed that the opinion of Haneefa, that 
the half ought to be left in the hands of the 
possessor, is the most authentic, because 
there is a necessity for conservatioa, and 
this is answered in the best possible manner 
by put@img it in the hands of one who is re- 
sponsible in case of its loss, since it is likely 


possessor, Moreover, is responsible in conse- 
quence of his denial, whereas a trustee is 
not. With respect to what is further said, 
that ‘‘no security must be exacted,” it pro- 
ceeds on this principle, that the exaction of 
bail is an occasion of litigation and conten- 
tion; and itis the duty of the Kazee to 
prevent these,—not to excite them. If, in 
the case in question, the absentee return, 
there is no necessity for again producin 

evidence, because he is entitled to the hal 

in virtue of the Kazee’s decree in favour of 
the heir that was present ; for any one of the 
heirs of a dsceuadd person stands as litigant 
on the part of all the others, with respect to 
any thing due to or by the deceased, whether 
it be debt or substance ; since the decree of 
the Kazce, in such case, is in reality either 
in favour of or against the deceased; and 
any one of the heirs may stand as his repre- 
sentative with respect to such decree. Itis 
otherwise with respect to taking possession 
of the portion due to another from the estate 
of a person deceased ; that is to say, a part 
of the heirs, although they be litigants on 
behalf of another heir, cannot, however, 
take possession of his portion on his behalf, 
because a person, in taking possession, acts 
for himsclf, and is therefore incapahle of 
acting in it, as agent, fur another. Hence 
the person present is not entitled to receive 
any other portion than his own; in the same 
manner as where an heir claims a dobt 
due to the deceased, and the Kazee passes a 
decree in his favour; in which case the heir, 
although he stood as litigant in behalf of the 
other heirs, is yet not entitled to receive 
their shares of the debt. 

OnsecTION.—If one heir be litigant in 
behalf of the other, it would follow that each 
creditor is entitled to have recourse to him 
for payment of his demand; whereas, ac- 
cording to law, each is only obliged to pay 
his owm share. 

Rxrpty.—The ereditors are entitled to have 
recourse to one of several heirs only in a case 
where all the cffects are in the hands of that 
heir. This is what is stated in the Jama 
Kabeer; and the reason of it is that although 
any one of the heirs may act as plaintiff in 
a cause on behalf of the others, yet he can- 
not act as defendant on their behalf, unless 
the whole of the effects be in his possession. 

An alms-gift of Mal includes all property 
subject to Zakat.—|¥ a person say, “I devote 
my property in alms to the distressed,’’ in 
that case the word property, thus general] 
used, ig construed to mean that part of his 
property which is subject to Zakat ; whereas, 
if a person say, “‘ I bequeath the third of my 
property,’ the term property is in that case 
con@rued to a ply to his property of every 
description.—This distinction is according ta 
a favourable construction.—Analogy would 
suggest, in the former instance also, that the 
whole property is understood; and this 
opimon has been followed by Ziffer; because 
the term property [Mal] appliessto and in- 
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cludes pr of every description, in a 
case of alms-gift, in the same manner as in 
a case of bequest. The reasons for a more 
favourable construction of the law in this 
i Pat are twofold.—Finer, as ebligetos 
posed by a person upon himself 18 analo- 
gous to an obligation {mposed by Gop; in 
other words, if a person impose any obliga- 
tion on himself, it is valid only with respect 
to those articles concerning which Gop has 
imposed obligations upon mankind : an obli- 
gation of alms, therefore, imposed by a per- 
son upon himself, takes effect only with 
respect to such property as Gop has imposed 
alms upon.—Bequest, on the contrary, re- 
sembles inheritance, as the legatee succeeds 
to the property of the deceased in the manner 
of an heir; and hence a bequest of property 
is not restricted to any particular description 
of property.—SEconDty, from his mode of 
expression it is reasonable to priate that 
he undertakes to bestow in alms that part of 
his property only which is superfluous, and 
beyond the occasion of his wants; and this 
is the part on which Zakat is imposed. Be- 
uest, on the contrary, as it takes place ata 
time when the testator is free from want, is 
considered as extending to the whole of his 
property.— It is to be observed that the 
speaker s declaration, ‘‘ I devote my property 
in aln.s, &c.,” includes also his Ashooree 
lands, according to Abvo Yoosaf, because 
land of this description is subject to the ob- 
ligation of alms, agreeably to his tencts, that, 
in tithe, the consideration of alms is pre- 
dominant.— According to Mohammed, on the 
contrary, his Ashooree land is not included, 
because, agreeably to his tencts, the con- 
sideration of support to the state is pre- 
dominant in tithe. —His Khira jes or tribute 
lands, are, however, not included, according 
to all our doctors, because tribute is designed 
purely as a support to the state, and alms 

are no consideration in it. | 
Case of an alms-gift of milk.—IF a person 
say, ‘I devote my possessions [Milk] in alms 
to the distressed,” there is in that case a 
difference of opinion. Some have said that 
this must be construed to mean the whole of 
his property; because the term here used 
Milk) 18 of a more general nature than the 
term Mal used in the former case: — the 
occasion, moreover, of restricting the appli- 
cation, in that instance, to such property as 
is subject to Zakat, is purcly because of Mal 
being the term used on that occasion in the 
Koran; and such being the case, the term 
Milk must therefore be explained in its com- 
mon acceptation. Others, again, have said 
that the terms Milk and Mal import the same 
thing in effect ; and this is the better opinion ; 
since both terms imply that part of his pro- 
perty which exceeds his wants, as was before 
mentioned; and that is the part of his pro- 
perty subject to Zakat.—If, however, a per- 
s6n have no other property besides what he 
obliges himself to bestow in alms, he must 
in that case reserve a sufficiency for his own 
subsistencepand bestow the remainder ; and 
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afterwards, upon his acquiring more pro- 
erty, bestow a part of it adequate to what 

e had before reserved. With respect toa 
sufficiency for subsistence, Mohammed has 
not determined the quantity, because of the 
different conditions of men. Some have said 
that a person is to reserve only one day's 
subsistence, in case of his being gn artificer* 
or labourer ; one month’s subsistence, in case 
he possess houses and shops let out upon 
lease; one year’s subsistence, in case he 
possess immoveable property of lands; and 
so on,—in proportion to the length of time 
of receiving the income of his property ;—and 
on this principle a merchant is to reserve as 
much as may suffice till the probable return 
of his property. 

The acts of an executor are valid without 
any formal notification of his appointment. 
—Ir a person be appointed executor to 
another, and he be not informed of that cir- 
cumstance, but nevertheless sell some part of 
the effects of the deceased, the appointment 
becomes confirmed, and the sale is valid; 
whereas sale by an agent, on the contrary, is 
not valid, unless he be informed of his 
agency.—This distinction is according to the 
Zahir Rawayet. Aboo Yoosaf is of opinion 
that the sale by the executor is also invalid, 
because an exccutor is, in fact, a person 
appointed to act as agent after the death 
of the testator, and must therefore be con- 
sidered in the same light with an agent 
before death.—The reason of the distinction, 
as stated in the Zahir Kawayet, is that the 
office of an exccutor is to represent, not to 
act as agent; for it refers to a period when 
the appointment of agency would be null. 
The acts of an executor, therefore, do not 
rest upon his knowledge of the testator’s 
will any more than the acts of an heir ;—in 
other words, if an heir were to sell some 
pare of the cffects of the deceased, fiot 
cnowing that he was dead, the sale would be 
good; and so also of sale by an executor.— 
Agency, on the contrary, is merely a delega- 
tion, since in the case of agency the power 
and authority of the constituent still endure: 
the acts of an agent, therefore, rest upon his 
knowledge of his appointment.—The ground 
of this is, that in resting the acts of agents 
upon ‘a knowledge of their appointments, 
there is no injury to the constituent, since 
he is himself capable of performing such 
acts; whereas, if the acts of an executor 
were suspended on his knowledge of his 
appointment, an injury would result to his 
constituent, who is himself incapable of 
performing such acts, 

An agent's appointment may be established 
by any casual wnformation.—IF a man ap- 
point another his agent, and, a person 

aving brought him intelligence of this,® 





* By a person is here to be understood a 
personenot deputed by the constituent, but 
one who having casually heard of the ap- 
pouiment brings information of iyqto the 
agent. 
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he immediately, upon the receipt of it, per- 
form some act (such as sale, for instance), 
in that case the act is valid, whether the 
informant be free or a slave, of mature age 
or otherwise, an unjust or just man; because 
a simple information of his appointment 
establishes his right to act, although it be no 
,way binding upon him. 

ut hisedismission cannot be established 
unless duly attested.—THE dismission of an 
agent is not established until it be attested 
to the agent by two persons of unknown 
character, or by one just man. This is the 
doctrine of Haneefa. The two disciples 
have said that the law, in this case, is the 
same as in the preceding; for as the dismis- 
sion and appointment of agents are concerns 
of frequent occurrency, the notification of one 
person is therefore sufficient. The argu- 
ments of Haneefa are that the simple noti- 
fication of dismission is bemding, as being a 
cause of the agent’s desisting from action, 
and inducing responsibility fur the property 
in his possession. The notificatéon in ques- 
tion, tigrciors, is In one shape evidence, and 
consequently requires one of the two con- 
ditions of evidence, namely, number {fof the 
witnesses] or integrity; in other words, it 
requires to be attested by one just person, or 
by two persons of unknown character. It is 
otherwise with respect to the ratification of 
an ppemtument of agency, since that is no 
way binding, as has been already mentioned. 
—It ig also otherwise where the dismission is 
notified by a messenger from the constituent, 
because the word of a message-bearer is 
equivalent to that of the sender of it, from 
necessity, and in that case, thercfore, the 
attestation of one just man or two unknown 
men is not required.—The same difference of 
Opinion obtains in cases of information con- 
veyed to a master of the crime of his slave, 
—tg the Shafee of the sale of a house,—to a 
virgin of her marriage,—or to Mussulman 
converts in a hostile country, who have not 
yet taken refuge in the Mussulman territory, 
of particular piginanes: in regard to reli- 
gion. Thus if &n unjust person inform a 
master that a particular slave belonging to 
him had committed a crime, and the master 
afterwards sell or emancipate the said slave, 
it is not in that case incumbent upon him to 
pay the atonement, unless the notification of 
the crime be attested by one just man, or by 
two men of unknown character, according to 
Haneefa: contrary to the opinion of the two 
dissiples.—In the same manner also, if an 
unjust person notify the sale of a house to 
the Shafee, or person having the right of 
pre-emption over it, and the Shafee should 
not thereupon put in his claim of Shaffa, 
still, according to Hanecta, his right is not 
avoided; whereas, according to the two 
disciples, it is forfeited. So also, if an 
unjust person notify her marriage to a 
virgin, aud she thereupon remain gilent, 
aaah lence: according to Haneefa, is hot an 
assent; but according to the two disciples it 
is.—So likewise, if an unjust man informen 
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absent Mussulman of new ordinances in 
respect to religion, and he should not con- 
form accordingly, Haneefa holds that he 
is not in that case guilty of any offence; 
bes sha the two disciples are of opinion that 

e is. 

A Kazee, or his Ameen are not liable for 
any loss which may be incured to the pre- 
judice of another in selling an article to 
satiafy ereditors.—I¥ a Kazee, or Ameen 
appointed by him, sell the slave of a certain 
person, in order to discharge the demands 
of his creditors, and the money, after the 
receipt, be lost or destroyed in the hands of 
the Kazee, or his Ameen, and the slave be 
then proved to have been the property of 
some other person, in that case neither the 
Kazee nor his Ameen is responsible for the 
loss ; because if Kazees were subject to such 
responsibility, no one would accept of the ap- 
pointment: and the rights of the people oul 
consequently be decteavede= The Kazee, 
therefore, not being responsible for the loss, 
the purchaser is entitled to an indemnitica- 
tion from the creditors on whose account the 
sale was made, because of the impractica- 
bility of his being indemnified by the party 
with whom he made the bargain.—In the 
same manner as where an incapable infant* 
or an inhibited slave appoints an agent for 
sale, who accordingly sells something on his 
behalf, and, the price being lost after he 
had received it, a ri ht to the thing sold is 
proved by another ; for in that case the claim 
is made on the constituent, and not the agent, 
although he be the party with whom the 
bargain was made. 

If the loss be incurred by an executor, act- 
ing under the Kazee’s orders, the executor ts 
indemnified by the creditors.—Ir a Kazee 
command an executor, whom he himself had 
appointed, to sell a slave to satisfy the 
creditors of a deceased person, and the exee 
cutor, in obedience to this order, accordingJy 
sell the slave, and the slave afterwards prove 
the right of another, or die previous to his 
being delivered to the purchaser, and the 
price in the mean time be lost after it had 
been received by the executor,—the purchaser 
must in that case receive an indemnification 
from the executor, not from the Kazee; be- 
cause, having been appointed by the Kazee 
to act as executor to the deceased, he is 
therefore a representative of the deceased, 
and not of the Kazee; and hence, in the 
same manner as the deceased would have been 
responsible under such circumstances, in 
case he had himself made the sale during his 
lifetime, so also is the executor for the sale 
made after his death. The purchaser, there- 
fore, is entitled to exact the price from the 
executor; and he, again, is entitled to in- 
demaily himself from the creditors, since he 
acted in the business of the sale on their 
behalf.—If, however, any more property of 





* Meaning an infant so young as to be 
incapable of acting for himself, 
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the deceased be afterwards discovered, the in a belief of his word, it is therefore incum- 
‘ereditora are entitled to receive from it the bent to believe him.—Besides, Iman Aboo 
yment of their debts, which are still held Mansoor Matirady has said, ‘' Ifa Kazee be 
fe remain in force.—Lawyers have also said learned and just, believe and obey him, as 
that the creditors are, on their part, entitled there is then no reason to suspect him.—lIf, 
to receive an indemnification from the estate on the other hand, he be just but ignorant, 
for the compensation they made through the it is then requisite to make enquiry of him 
executor, to the purchaser, since they in- concerning the case; and if, after a f 
curred that loss in behalf of the deceased. investigation, it shall appear tha®@ this sen- 
And aninfant heir stands in the same pre- tence was legally founded, in that case (and 
dicament with a creditor in this particular. not otherwise) he must be believed.—If, on 
—Aw infant heir, on whose account any the contrary, he be learned but unjust in his 
thing is sold from the estate of a deceased conduct, or ignorant and unjust, his orders 
rson, is considered in the light of a cre- must not be obeyed, unless the person to 
itor ; in other words, if an infant heir stand whom he addresses himself discover the rea- 
in need of selling something, and the exe- son that prompted them.” 
cutor accordingly make such sale for him, Case of a disputed decree, after a Kazee's 
and the subject of the sale afterwards prove dismission from his office.—IF a dismissed 
the right of another,—in that case the pur- Kazee say to a person, “I have taken one 
chaser is entitled to acompensation from the thousand dirms from you, and paid it to 
executor, and the executor from the heir.— another, according#to a decree which I passed 
If, on the other hand, the Ameen of the to that effect ;’’ and the person in question 
Kazee sell any thing in behalf of an heir deny this, and assert that the Kazee had 
which afterwards proves the right of an-| taken it frota him unjustly, still the decla- 
other; the proprictor is in that case gntitled | ration of the Kazee must be credited, and 
to receive a compensation directly from the ! consequently he is not responsible for the 
heir, provided he be an adult; but if the, said sum. In the same manner also, if a 
heir be an infant, the Kazee must appoint a dismissed Kazee say to a person, “I passed a 
person for the discharge of the dcbt from his | just sentence of amputation against you,” and 
property. the other assert that it was unjust, the word 
Sects of the Kazce must be credited. Thelaw here 
ection. proceeds on the supposition that in both these 
Any person may execute a punishment by cases the persons acknowledge that the de- 
the Kazee’s directions.—I¥ a age say to a crees were passed at a time when he was 
erson, ‘‘] have sentenced a certain man to actually Kazee; and the reason of it is, that 
be stoned; do you therefore stone him:’’—| after such acknowledgment on their part, 
or, ‘I have sentenced such a man to have probability is an argument in favour of the 
his hand cut off; do you therefore cut it Kazee; because the probability is that no 
off; ’’—or, ‘‘I have sentenced this person to! Kazee will pass an unjust decree. Neither 
be scourged ; do you therefore scourge him;’’ is it necessary to exact an oath from the 
—jt is lawful for that pcrson to act according ' Kazee in either of these cases, because an 
to the Kazee’s orders.—This is the doctrine | oath is never put to a Kazee, and both the 
of the Zahir Rawayct.—It is related of Mo- | persons in question acknowledge that he was 
hammed, that he receded from this doctrine, actually Kazee when he passed these decrees. 
and gave it as his opinion that the Kazce’s -—It is to be observed that if the person who, 
directions, as here stated, are not to be in the first case, by order of the Kazee, took 
obeyed unless his sentence be attested by the money, or who, in the second case, cut 
one just man; because there is a possibility off the hand,—should severally declare that 
of his being in an error; and if that should they had done so Y order of the Kazee, they 
appear after the performance of any of these arc not responsible for the consequences, since 
acts, itwould beimpossible torepairthe injury the Kazee was in office when he gave these 
thereby occasioncd.—F rom this it would ap- orders, and the restitution of the property 
pear that the letters of one Kazee to another to its owner was an approved act on the part 
are not valid: — and our modern doctors of the Kazee, in the same manner as if he 
greatly approve of this opinion, because had made the restitution in the presence of 
many Kazees of the present age are loose the defendant.—If, on the other hand, the 
and irregular: they, however, admit the person assert that the Kazee had issued such 
validity of letters from one Kazee to another orders either antecedent to his appointment 
on the ground of necessity.—The arguments or after his dismission, then also the decla- 
of the Fahir Rawayet upon this point are ration of the Kazee must be credited, because 
twofold.— First, the Kazee here gives infor- he has referred the decree to a period which 
mation of a matter which he is competent to exempts him from responsibility. His decla- 
order ; because it was in his power to éiave ration, therefore, is credited; in the same: 
ordered the exccution of the sentence imme- manner as where a person subject to periodical 
diately; hence, as he is liable to no suspicion, madness at fixed and certain times, having 
che ought to be credited. — SEconpDLY, obe- divorged his wife or emancipated his slave, 
dience toa magistrate in authority, such as afterwards declares that “ he did these during 
the Kazee, is declared to be an incumbent his madness:’’—which is credited ; whence 
duty ; and as obedience to him is manifested the divorce or emancipation are tendered 
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void.—In this case, however, if the execu- 
tioner of amputation, or the receiver of 
the money, acknowledge these deeds, they 
become responsible for them, because they 
themselves acknowledge the performance of 
acts, which induce responsibility, since the 
authority under which they acted is doubt- 
ful; for the assertion of the Kazee is credited 
in these instances merely to procure an ex- 
emption to himself from responsibility, and 
not to procure it to others. It is otherwise 
in the first case, where these acts are allowed 
to have been performed in virtue of an order 
from him when he was actually Kazee.—All 
this proceeds on a supposition that the money 
no Jonger remains in the hands of the person 
who had received it in virtue of the Kazee's 
decree ; for if the money be still in the pos- 
session of the receiver, and he coincide with 
the Kazee concerning the,amount, it must in 
this case be taken an him, whether the 
person from whom it was originally taken 
contirm the Kazee’s allegation, ghat “he had 
paid the money to that. person whilst he was 
in office,” or whether he plead that he [the 
Kazee] had taken and paid it whilst he was 
not in office; because as the reeviver here in 
fact acknowledges that the moncy had for- 
merly been in the possession of this person, 
his plea of having become proprictor of the 
money cannot be admitted but upon proot; 
and the mere allegation of the dismissed 
Kazee is not proof, since after dismission he 
becomes as a common person. 
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BOOK XXT. 
OF SHAHADIT, OR EVIDENCE. 


Chap. I.— Introductory. 

Chap. I].--Of the Acceptance and Re- 
jection of Evidence. 

Chap. LII,-Of the Disagreement of 
Witnesses in their Testimony. 

Chap. IV.—Of Evidence relative to 

Tae tance: 

Chap. V.—Of the Attestation of Evi- 
dence. 


CHAPTER I. 


Evidence is incumbent upon the requisition 
of the party concerned.—It is incumbent” 
upon witnesses to bear testimony, nor 1s it 
lawful for them to conceal it, when the party 
concerned demands it from them; because 
Gop says, in the Koray, “ Let Not wit- 
NESSES WITHHOLD THEIR TFSTIMUNY WHEN 
IT I8 DEMANDED FROM THEM ;’’—and also, 
“* CONCEAL NOT YOUR TESTIMONY, FOR WHO- 
EVER CONCEALS HIS TESTIMONY IS AN OF- 
FENDER«’—The requisition of the party, 








* Arab. Farz ; meaning an ordained dyty, 
and therefore indispensable. 
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however, is a condition ; because the delive 
of testimony is the right of the party, an 
therefore rests upon his requisition of it, as 
is the case with respect: to all other rights. 

But tt is not obligatory tn a case inducing 
corporal punishment.—INn cases inducing 
corporal punishment, witnesses are at liberty 
either to give or withhold their testimony, 
as they please ; because in such case they are 
distracted between two laudable actions; 
namely, the establishment of the punish- 
ment, and the preservation of the criminal’s 
character: the concealment of vice is, more- 
over, preferable; because the prophet said 
to a person that had borne testimony, 
‘* Venily it would have been better for you, 
if you had concealed it ;"’—and also, because 
he clsewhere said, ‘‘ Whoever conceals the 
vices of his brother MussuLMAN shall have 
a veil drawn over his own crimes in the two 
worlds by Gop.” —Besides, it has been incul- 
eated both by the prophet and his companions 
as commendable to assist in the prevention 
of corporal punishment; and this is an 
evident argument for the concealment of 
such evidence as tends to establish it. 

Unless it involve property, when the fact 
must be stated in such a way as may not 
occasion punishment,—1It is incumbent, how- 
ever, in the case of theft, to bear evidence to 
the property, by testifying that ‘‘a certain 
person took such Peery in order to 
preserve the right of the proprictor: but the 
word taken must be used instead of stolen, 
to the end that the crime may be kept 
conecaled: besides, if the word stolen were 
used, the thief would be rendered liable to 
amputation; and as, where amputation is 
incurred, there is no responsibility for the 
Ses pink the proprictor’s right would be 


estroyed, 

The evidence required in whoredom is that 
of four men.—EVIDENCE Is of several kinds. 
The evidence required in a case of whoredom 
is that of four men, as has been ordained in 
the Koran ; and the testimony of a woman 
in such case is not admitted; because Zihra 
says, ‘‘in the time of the prophet and his 
two immediate successors it was an invariable 
rule to exclude the evidence of women in all 
cases Inducing punishment or retaliation ; ”’ 
and also, because the testimony of women 
involves a degree of doubt, as it is merely a 
substitute for evidence, being accepted only 
where the testimony of men cannot be had; 
and therefore it is not admitted in any matter 
liable to drop from the existence of a doubt. 

In other criminal cases, two men,—THE 
evidence required in other criminal cases is 
that of two men, according to the text of the 
Konan; and the testimony of women is not 
admitted, on the strength of the tradition of 
Zihra above quoted. 

And in all other matters, two men, or one 
man and two women.—In all other cases the 
evidence required is that of two men, or of 
one mah and two women, whether the case 
relate to property, or to other rights, such as 
marriage, divorce, agency, execatorship, or 
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the like. Shafei has said that the evidence 


one man and two women cannot 

admitted, excepting in cases that relate to 
y, or ita dependencies, such as hire, 
Pot end so forth; because the evidence of 
. women is originally inadmissible on account 
of their defect of understanding, their want 
of memory, and incapacity of governing, 
whence it is that their evidence is not ad- 
mitted in criminal cases. 
OxnsecTIoN.—Since, according to Shafei, 
the evidence of women is originally invalid, 
it would follow that their evidence alone is 
not admissible even in a case of property ; 
whereas the evidence of four women alone 
-’ ig in his opinion, admissible in such case. | 

Repty.—The evidence of four alone is 
necessarily admissible in cases of property, 
because of their frequent occurrence :—con- 
trary to the mode of proceeding with respect 
to marriage (for instance), which being a 
matter of greater importance and more rare 
occurrence than mere matters of property, 
cannot therefore be classed with them. 

THE reasoning of our doctors is that the 
evidence of women is originally valid; be- 
cause evidence is founded upon three cir- 
cumstances, namcly, sight, memory, and a 
capability of communication ; for by means 
of the first the witness acquires knowledge ; 
by neans of the second he retains such 
knowledge; and by means of the third he 
is enabled to impart it to the Kazee ; and all 
these three circumstances exist in a woman 
(whence it is that her communication of a 
tradition or of a message is valid) ; and with 
respoct to their want of memory, it is capable 
of remedy by the junetion of another ; that 
is, by substituting two women in the room 
of one man; and the defect of memory being 
thus supplied, there remains only the doubt 
of substitution ; whence it is that their evi- 
dence is not admitted in any matter liable to 
drop from the existence of a doubt, namely, 
retaliation or punishment: in opposition to 
marriage, and so forth, as those may be proved 
notwithstanding a doubt, whence the evidence 
of women is admitted in those instances. 

Onsection.—As the evidenee of two women 
is admitted in the room of that of one man, 
it would follow that the evidence of four 
women alone ought to be admitted in cases 
of property and other rights; whereas it is 
otherwise. 

Repiy.—Such is the suggestion of analogy. 
The evidence of four women alone, however, 
is not accopted (contrary to what analogy 
would suggest), because if it were, there 
would be feoquent occasions for their ap- 

earance in public, in order to give evi- 
ence; whereas their privacy is the most 
laudable. é 
The evidence of women alone stffices con- 
cerning matters which do not admit the in- 

ction of men.—THE evidence of one woman 
a admitted in cases of birth (as where one 
woman, for instance, declares that ‘‘ a cer- 
tain woman brought forth a certain child’’). 
In the safie manner also, 
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one woman is sufficient with respect to vir- 
ginity, or with respect to the defects of that 
part of a woman which is concealed from 
man.—The principle of the law, in these 
eases, is derived from a traditional saying 
of the prophet, ‘‘ The evidence of women 18 
valid with respect to such things as it is 
not fitting for man to behold.’’—Skafei holds 
the evidence of four women to be a neces- 
sary condition in such cases. The foregoing 
tradition, however, is @ proof against him; 
and another proof against him is that, in 
the cases in question, the necessity of male 
evidence is remitted, and female evidence 
credited, because the ocular examination of 
a woman, in these cases, is less indecent than 
that of a man; and hence also, as the sight 
of two or three persons is more indecent 
than that of one, the evidence of more than 
one woman is not insisted on as a condition 
in those instances. It is to be remarked, 
however, that if two or three women give 
evidence in .uch cases, it is a commendable 
caution, because the evidence may be of an 
obligatory tendency.—The law with respect 
to He evidence of women in cases of birth 
has been fully set forth in the book of divorce, 
treating of the establishment of parentage,* 
where it 1s said, that “if a man marry a 
woman, and she bring forth a child at a 
period of six months, or more, after her 
marriage, and the husband deny the parent- 
age, In that case the evidence of one woman 
is sufficient to establish it :’’—and there are 
also other examples recited to the same effect. 
The law with respect to the evidence of a 
woman in cases of virginity, is that if a 
woman complain of the impotency of her 
husband, and assert that her virginity still 
exists, and another woman bear evidence 
of the same, in that case one year must he 
suffered to elapse, and then a separatipn 
must be effected between the husband and 
wile; + because virginity is a real entity 
and the existence of 1t has here been attested 
by evidence.—The same rule.also holds where 
a person purchases a female slave on con- 
dition of her being a virgin, and afterwards 
desires to return her, because of her being a 
woman; for if, in that case, another woman 
should examine into her condition, and then 
declure her to be a virgin, her evidence must 
be credited, as virginity is an entity, and the 
existence of it is here proved by evidence: 
—or if, on the contrary, she declare her to 
be a woman, her muliebrity (which is a 
defect) is established in virtue of such 
declaration, and the plea of the purchaser 
holds good: whence the seller is required to 
take an oath that such defect did not exist 
when he sold her, which, if he refuse to do, 
he is bound to receive her back. 

It is not admitted to prove that a child was 
live-born further than relates to the rites of 








* See Vol. I. p. 136. 
+, That is, provided he show no proof of 


the evidence of | virility in the interim. (See Vol. I. p. 126.) 
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burtal.—THE evidence of a woman with re- 
spect to Isthilal,? or the noise made bya 
child at its birth, is not admissible, in the 
opinion of Haneefa, so far as relates to the 
establishment of the right of heritage in the 
child; because this noise is of a nature to be 
known or discovered by men: butis admis- 
sible so far as relates to the necessity of 
reading fifncral prayers over the child; be- 
cause these prayers are merely a matter of 
religion;—in consequence of her evidence, 
therefore, the funeral prayers are to be re- 
peated over it.—The two disciples maintain 
that the evidence of .a woman is suflicient to 
establish the right of heritage also; because 
the noise in question being made at the birth, 
none but women can be supposed to be 
present when it is made.—The evidence of a 
woman, therefore, to this noise, 1s the same 
as her evidence to a living birth; and as the 
evidence of women in th¢ one case 1s admis- 
sible, so also is it in the other. 

The probity of the acitness, and his men- 
tion of the term evidence are c&entials.—1N 
all rights, whether of property or otherwise, 
the probity of the witness, and the use of 
the word Shahadit [evidence] is requisite 3 t 
even in the case of the evidence of women 
with respect to birth, and the like; and this 
is approved; because Shahadit is testimony, 


* If a child dic immediately on its birth 
without making a noise, it is then considered 
in law to have been brought forth dead, and 
it neither succeeds to a portion of its father’s 
estate, nor are funeral prayers read over it, 
If, however, it make the smallest noise, it 1s 
then held to die possessed of its portion, and 
funeral prayers are read over it.—Thus if a 
person ola die, leaving his wife pregnant, 
tite division of his estate is in that case 
suspended till the birth of the child: if it 
prove a dead child (that is, one that appeared 
dead immediately at the birth aud made no 
noise), the estete is divided as if no such 
child had been born; but if it have made a 
noise, its share is in that case allotted and 
divided amongst its heirs.——The d-termina- 
tion of the heirs, and consequently the nature 
of the division of the estate, must often rest 
upon this circumstance. For instance, if a 
person die without children, leavinga brother, 
and his wife who is at that time pregnant 
and the child at its birth make a nvise, an 
immediately after die, it is held to be an 
heir, and the mother, in exclusion of the 
uncle, succeeds to the whole; but if it make 
no noise before its death, the uncle is then 
considered to be an heir, and no share is 
allowed to the child. ‘The law is the same 
in the case of a grandson, whose father had 
before died, being left under such circum- 
stances... aes 

+ In other words, it is requisite that the 
witness say (in Arabic) ‘‘ Ash-hado, I tes- 
tify,” or (in Persian) ‘‘Shahadit meyekoo- 
nam, I bear witness.” : 
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since it possesses the property of being bind- 
ing; whence it is that it is restricted to the 
place of jurisdiction; and also, that the 
witness is required to be free, and a Mussul.- 
man.——If, therefore, a witness should say 
“T know,” or “I know with certainty, 
without making use of the word Shahadit, in 
that case his evidence cannot be admitted. 
With respect to the probity of the witness 
it is indispensable, because of what is sai 

in the Koran, ‘‘TaAKE THE EVIDENCE OF 
TWO JUST MEN;” and also, because the 
probity of the witnesses induces a probability 
of the truth,—whereas the want of it in the 
witness (indicated in his commission or pro- 
hibited actions) renders it reasonable to 
suppose that he will assert falsehouds, and 
consequently induces a probability of false- 
hood.—It is recorded, from Aboo Yoosaf, 
that an unjust* man, presides he be 
posronsed of generosity, ought to be credited 3 
ecause such a disposition renders it une 
likely that he will cither suffer himself to be 
suborned, or that he will wantonly assert 
a falsehood.—The first opinion, however 
(namely, that the evidence of an unjust man 
is not to be credited), is the most authentic. 
—With respect to the use of the word 
Shahadit, it is indispensable, because all the 
passages in the Koran, relating to evidence, 
use this word; and there is also a strong 
degree of precaution in the use of it; for as 
it serves to express an oath, people will be 
more cautious of using it aly, 

The apparent probity of the witnesses suf- 
ices, erecpting im_cases inducing punishment 
or retaliation. —VWANEEYVA has said that the 
magistrate ought to rest contented with the 
apparent probity of a Mussulman, and 
should not serutimize into his character in 
such a manner as to give the opposite party 
an opportunity to scorn him; because the | 
prophet (according to a tradition related by 
Otmnar) has said, ‘f All MUSSULMANS are just 
with respect to evidence, excepting such as 
have been punished for slander ;” and also, 
because the probable character of all that 
profess the religion of Islam is an absti- 
nence from every thing prohibited by that 
religion ; and here it is necessary to rest 
satisfied with probability, as the attain- 
ment of certainty 1s impracticable.—In 
cases, however, inducing retaliation or pun- 
ishment, mere probability is not sufficient ; 
and therefore a purgation of the witnesses 
must be made; for punishment and retalia- 
tion are caxes in which all possible pretexts 
of prevention are to be sought: it is there- 
fore requisite that, in such cases, the cha- 
racter of the witnesses be strictly investi- 


** Arab. Fasik. This term is fully ex- 
plained clsewhere. (See Vol. I. p. 26.) With 
respect to evidence, Fasik seems nearly to 
correspond with the term infamous, as used 
by our lawyers, in treating of incompetent 
oo (See Blackstone, Book IIT. chap. 
23. ace 
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ted :—moreover, doubt is preventive in 
ose instances. | 
, however, their probity be questioned, 
a purgation is required.—I¥ the defendant 
throw a reproach on the witnesses, if 18 In 
that ease incumbent on the Kazee to institute 
an inquiry into their character; because, in 
the same manner as it is probable that a 
Mussulman abstains from falsehood, as being 
a thing prohibited in the religion he pro- 
fesses, so also is it probable that one Mussul- 
man will not unjustly reproach another :— 
here, therefore, is a conflict between two 
probabilities ; and hence the necessity of the 
Inquiry of the Kazee into the character of 
the witnesses, that he may discover which 
of the probabilities preponderates.— It is 
related as an opinion of Aboo Yoosaf and 
Mohammed, that a scrutiny must be made, 
with regard to the witnesses, both openly 
and privately, in all cases whatever; since 
the decree of the Kazee rests upon proof, 
and proof rests upon the integrity of the 
witnesses. Besides, an inquiry into the 
integrity of the witnesses tends to preserve 
the deeree of the Kazce from annulment; 
because if he should pass a deeree upon the 
robable character of the witnesses, and their 
alschood should afterwards be discovered, 
the said decree would be rendered null.— 
Sever. | have alleged that. this disagreement, 
between Hanecfa and the two disciples is 
founded on the difference of the times. 
the present age, however, decrees are passed 
in this particular according to the doctrine 
of the two disciples. 
Nature of a secret.—A seeret purgation is 


made by a Kazeo writing a letter, privately, | 


to a Moozkee, or purgator (that is, a person 
whose business it is to inquire into the 
character of others), and deseribing to him 
the family and countenances of the witnesses, 
and likewise their place of abode; and the 
purgator, in Jike manner, returning his 
answer privately to the Kazec, lest if 1 were 
known to the plaintiff, he might attempt to 
injure him. 

And an open purgation.—In an open pur- 
gation it is requisite that the Kazee summon 
together the purgator and the witnesses, and 
hear the examination himself.—-During the 
first age (that is, in the time of the prophet 
and his companions) an open purgation was 
practised; but in the present times a secret 
one is adopted, in order to avoid quarrels 
and contentions between the purgator and 
the witnesses; for it is related as an opinion 
of Mohammed that an open purgation tends 
to sedition and contention. Sume have said 
that it is requisite that the purgator report | 
the witness not only to be just, but also | 
free; for aslave may be just, but his testi- | 
mony is nevertheless invalid. Others hive 
said that his report of the integrity of the 
witness is sufficient; for his freedom is 
eftablished [in probability] by his abode in a 
Mussulman country ;—and this is approved. 

Justification of a witness by the defendant. 
—It is to be observed that, according to that 
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doctrine which maintains the necessity of the 
Kazee's purgation of the witnesses, whether 
the defendant challenge their probity or not, 
the justification of them by the defendant is 
not of any weight; in other words, if he 
declare the witnesses of the plaintiff to be 
upright men, yet his word is not credited ; 
and such is the doctrine of the Zahir Rawa- 
yet, from Aboo Yoosaf and Mohammed. It 
is also related, as their opinion, that the 
justification of the witnesses by the defen- 
dant is valid; under this condition, however 
(according to Mohammed), that there be also 
another justification; for he holds that two 
are always required, one being in no case 
sufficient. — The reasoning on which the 
doctrine of the Zahir Kawayet proceeds in 
this particular, is that the defendant is, in 
the conception of the plaintiff and his wit- 
nesses, a liar, and his faa of the claim un- 
just and unfounded, but in which he never- 
theless perseveres. J[eis therefore incapable 
of appearing,as a purgator, since a purgator 
must be a person of integrity, according to 
all.--This proceeds on the supposition of the 
defendant having declared the witnesses to 
be just men, but that in the delivery of their 
testimony they had committed an error; or 
that they had been overpowered by forget - 
fulness. I[f, however, he declare that “ they 
‘have spoken truth,” or that “they are 
just men and true speakers,” this amounts 
to an acknowledgment of the plaintiff's 
right, and the Kazce must in such case pass 
a deerce against him,—not on account of his 
pan of the witnesses, but of his acknow- 
' fedement. 

One purgator suffices. —ONE purgator is 
sufficient, and two are supertiuous, aceordin 
to Haneefa and Aboo Yoosaf. Mohammed, 
on the contrary, maintains that purgation is 
not valid unless performed by two.—A simi- 
lar disagreement subsists between them, wh 
respect both to the messenger who goes to the 
purgator on the part of the Kazee, and also 
the interpreter employed to explain and in- 
terpret the deposition of the &ritnesses. —The 
argument of Mohammed is, that as the power 
of the Kazee to pass a decree is founded upon 
the evidence of the probity of the witnesses, 
and asthe evidence of their probityis founded 
upon purgation, it follows that plurality is in 
this instance requisite, In the same manner 
as probity,—or as, In cases inducing punish- 
ment, if is required that the witnesses be 
miales.—The argument of Haneefa and Aboo 
Yoosaf is that purgation is not considered in 
the nature of evidence ; whence neither the 
assembly of the Kazee, nor the use of the 
phrase Shahadit, are required as conditions 
with regard to it. Besides, the necessity of 
a plurality in evidence is a mere matter of 
religion, —in other words, is founded on a 
passage in the KoRAN, in opposition to 
analogy ; for the truth of any assertion ob- 
tains ag ascendancy from the declaration of 
one just person, so far as relates to practice, 
as is evident from this circumstance, that 
many of the traditionary precepts which it is 
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necessary to follow, have been delivered by given, therefore, the hearer does not imme- 
one man);—and as the necessity ofa plurality diately know that the right is proved; and 
in evidence is contrary to analogy, the estab- consequently, if one person hear another 
lishment of such necessity in purgation, by give evidence of something, he is not em- 
inference from that rule, would be absurd. —_ powered to give evidence ot the same, unless 

A slave may be a purgator in the secret: the witness desire him to attest his evidence; 
purgation.—As the qualifications requisite to because evidence does not occasion effect in 
a witness are not ann in a purgator, a itself, nor until it be removed tothe assembly 
slave is capable of being a purgator in a of the Kazec.— Besides, as the attestation of 
secret purgation. In an open purgation, the evidence of another is an overt act with 
however, the purgator must, according to all | respect to that other, it is requisite that the 
our doctors, be possessed of the qualifications | other previously appoint this person his 
necessary to a witness, because of what isi deputy: nnd in the case in.question this is 
recorded by Khasaf, that ‘‘ an a purga- |! not supposed.—In the same manner, also, if 
tion is restricted to the assembly of the} a person hear another desire a third person 
Kazee.””—Lawyers have observed, also, that to attest his evidence, it is not lawful for 
in the purgation of witnesses to whoredom: him in such ease to give evidence of the 
four purgators are necessary, according to same, because the original witness appointed 
Mohammed. ‘another, and not him, his deputy for that 

Section. purpose, 

Evidence ts of two kinds :—that which — The signature to a deed must not be attested, 
occasions effect in dself.—Tne things which | taless the aitness recollect the circumstance of 
witnesses retain, and bear testimony of, are) sgang it—ITr uperson sce his own signature 
of two kinds.—The first are those which pro- , toabil of sale, or the like, he must not, merely 
duce cffect in themselves; such as sale, on account of the sight of his signature, attest 
acknowledgment, usurpation, murder, and it, unless he otherwise recollect. to have wit- 
the sentence of a judge; in all of which the | nessed the said bill; since handwritings are 
effect results from the things themselves; | often similar.—Some have said that this is 
and consequently, whenever a person, hears | the doctrine of Wancefa; but that the two 
or sees anything of importance relating to | disciples are of a different opinion.—Others, 
these matters, he may lawfully give evidence | again, have said that all are agreed in its 
of it, without its being demanded from him; | bemg unlawful to give the attestation merely 
because in these cases, immediately upon his on the siglit of the signature; and that the 

caring or sceing, he becomes acquainted | only case of this kind in which there is a 
with a circumstance which occasions cflect disagreement is that with respect to a Kazee ; 
in itself, and there is therefore no need of for if he should discover, in his Dewan, or 
such evidence being demanded from him.— | records, the evidence of any one, or a decree 
In such case, also, it is requisite that he of his own, he may, in such case (according 
deliver his testimony thus, | give evidence | to the two disciples), pass a decree agreeably 
that acertain person bought, &e.”? and not, | thereto, notwithstanding he have forgot the 
“ evidence has been demanded from me, &e.”’ , circumstance; because the records of the 
Because this latter mode of delivery is false.’ Nazee, pee kept under his seal, are there- 
If, however, a person from without a door, | fore sccurcd against altcrations, and conse- 
or from bchind a curtain, hear any thing quenély afford certain knowledge. — It is 
spoken by another that is within, in that vthcrwise with respect to bills of sale or the 
case he is not@entitled to give evidence of like, because these, as being kept in the 
the same; and if he should attest it, the lands of others, are not secured against 
Kazee must not acecpt it, because it isMegal, | alterations.—In the same manner, also, if a 
since, as voices are olten similar, they cannot person recollect the place in which his evi- 
be distinguished with certainty. But_if, dence had been taker, without remembering 
having first entered into the house, he dis- , the affair to which it related, it is the same 
cover that there is only one person within, as his sceing his signature without remem- 
and having then retired, and sat without the, bering his subscription of it, and therefore 
door, he hear that person make un acknow- he is not permitted to attest it:—and the 
ledgment, he may then lawfully attest the same rule obtains where people in whom 
same, because in such case he acquires cer- | he places credit say to him, “you and we 
tain knowledge. | did formerly jointly attest such particular 

And that, the effect of which rests upon’ matter. 
other evidence. —THE second kind of things; Evedence cannot be given on hearsay, 


to which evidence relatis, are thuse which do | except to such matters as admit the privacy 


not oceasion effect in themselves; such as ! ae of a few.—It is not lawful for a person 


testimony,* which docs not occasion effect in ' to Rive evidence to such things as he has not 
itself ; because, as it is merely information, actually seen, excepting in the cases of birth, 
it admitg the supposition of bein either true death, marriage, cohabitation and the juris- 
or false ; and mich things as are oubéful are diction of a Kazee, to all of which he may 
not decisive proof.—Upon testimony being lawfully hear testimony on creditable hear- 

——__—__—__——— say.—This proceeds upon a favourable con- 


* Meaning testimony to evidence givefi by struction.— Analogy would suggest that it is 
another. not Jawful for him to give evident in those 
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cases also; because evidence is founded 
entirely on sight, from which knowledge is 
derived ; and as no certain knowledge can be 
acquired without sight, it follows that evi- 
flenoe, in the cases above excepted, is not 
valid unless founded upon sight.—The reason 
for a more favourable construction, in this 
particular, is that these events are of such a 
nature as admit the privacy only of a few: 
—thus birth (for instance) is an event at 
which none is present but the midwife; the 
authority of the Kazee is founded on the 
appointment of the Sultan, which is seen 
oale by the Vizier, or at most a few others ; 
marriages and deaths are seen by but few; 
and cohabitation by none. All these, how- 
ever, are acts from which originate many 
important concerns. If, therefore, the reality 
of these things were not admitted upon 
hearsay evidence, many inconveniences 
would result: in opposition to cases of sale, 
or the like, where privacy is not required.— 
It is to be observed that it is requisite, in 
these cases, that the information have been 
received from two just men, or from one just 
man and two women.—Some have advanced 
that in cases of death the information of one 
man or one woman is suflicient, because 
death is not scen by many, since as it occa- 
sions hvrror the sight of it is avoided. 

And tt must be giren tn an absolute 
manner.— WHEN a person, in any of the 
above cases, gives evidence from ereditable 
hearsay, it is requisite that he give it in an 
absolute manner, by suying, for instance, 
‘‘T bear testimony that A. is the son of B.,” 
and not, ‘‘1 bear testimony so and so, be- 
cause ] have heard it,’’—for in that ease the 
Kazee cannot accept it ;—in the same manner 
as if a person, having seen a thing in the 
hands of A. were to say, “This thing is the 
property of A.,” in which case his testimony 
18 valid: but if he should state that ‘he 
gives evidence because he has scen theehin 
in the possession of A.,”’ the Kazce coul 
not accept his testimony.—So also, if a per- 
gon see another sitting in the court of justice, 
deciding in a suit between plaintiff and de- 
fendant, it is lawful for him to give evidence 
that ‘‘ that person was a Kazee :’’—or, if a 

erson see a man and woman dwelling in 

he same house, and conducting themselves 

towards one another in the manner of hus- 
band and wife, he may lawfully give evi- 
dence of their being husband and wife; in 
the same manner as it is lawful for a person 
who sees a melon in the hand of another to 
give evidence that it is the property of that 
person. 

Evidence to the burial of a person amounts 
to evidence of his death.—Ir a person say 
that he was present at the burial of another, 
or that he had read the funeral service over 


him, this amounts to the same as an actual h 


wight of the death, insomuch-that if he 
should explain to the Kazee the principle on 
which he gives his evidence, it will still be 
valid. 
Waar is above advanced, that ‘‘it js no’ 
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lawful for a perean to give evidence to such 
things as he has not actually seen, excepting 
‘n the cases of birth, death, marriage, co- 
rabitation, and the jurisdiction of a Kaze,” 
s taken from Kadooree ; and from these par- 
ticular exceptions it may be inferred that 
hearsay evidence is unlawful in every other 
‘nstance, such as Willa, charitable appro- 
driations, and so forth.—It is indeed related, 
as the last opinion of Aboo Yousaf, that evi- 
dence from hearsay is lawful in a case of 
Willa; because Willa is equivalent to re- 
lation by consanguinity, as the prophet has 
said ‘‘ WILLA is a connection like consan- 
guinity.”—It is also related, as the opinion 
xf Mohammed, that hearsay evidence is 
lawful in a case of appropriation; for as ap- 
propriation continues to operate for a long 
period of time, the laws with respect to it 
would be rendered ‘aull if hearsay evidence 
were not admitted to prove it.—Our doctors, 
however, argue that Willa is founded upon 
L relinquishntent of right of property; and 
is, in bearing evidence to that, actual sight 
s required, it follows that it is in the same 
manner required with respect to a matter 
derived therefrom, namely Willa.—With 
espeet to charitable appropriations, on the 
ontrary, hearsay evidence must be admitted 
so far as regards the appropriation itself 
(such as where the witness says, “I attest 
this to be a wakf): but if is not admitted 
with respect to any conditional restrictions 
imposed by the appropriator; for although 
the appropriation itself be notorious, yet the 
conditions of it are not so. 

A right of property may be attested, from 
secing an article in the possession of another. 
--IF a person see any article (excepting an 
adult mule or female slave), in the hands of 
another, he may in such case lawfully attest 
its being the property of that other, becaute 
possesslon argues property, since in all 
causes of property, such as purchase, sale, 
or the like, eacows is the argument of its 
exlstence.—For instance; i4 a person sell 
uny thing, his possession is an argument of 
the legality of the sale; and in the same 
manner, also, the right of property is estab- 
lished in a purchase from the possession of 
the seller, and the right of property in an 
heir, from the possession of him from whom 
he inherits.— Hence, in giving evidence of a 
thing being the property of another, it is 
sufficient to have seen it in his possession.— 
It is recorded from Aboo Yoosaf, that besides 
the sight of the possession, it is requisite 
that the witness verily believe the article to 
be the property of ihe possessor, insomuch 
that if he do not really think so he cannot 
lawfully attest on the possessor’s behalf.— 
Several of our doctors also remark that this 
explanation applies to the opinion of Mo- 
ammed, above related, respecting the legal- 
ity ofeattesting marriage, birth, and coha- 
bitation on hearsay ;—that is, that it is law- 
ful for a person to attest any of these inci- 
deitts upon hearsay, provided he believe it 
in his own mind, but not otherwise.—Shafei 
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has said that possession, together with 
transaction,” argues property ine many 
of the Haneefite doctors are also of this 
opinion) ; because possession being of two 
kinds, namely, either in virtue of trust or 
of right of property, does not argue right of 
roperty unless when united with the per- 
ormance of acts.—Our doctors, on the other 
hand, argue that transaction is also of two 
ds; one, in virtue of delegation, and the 
other in virtue of original authority ;—and 
hence the junction of transaction to posses- 
sion leaves still a doubt in regard to the pro- 
perty.—In short, if a probable argument be 
adopted, possession is then sufticient; but if 
a certain one be required, possession, even 
when joined to transaction, could not be 
sufficient.—It is to be observed that the case 
here treated of admits of four statements. 
I. Where a person sees both the proprietor 
and the property, and 4s acquainted with 
both,—that is, with the countenance and the 
family of the proprietor, and with the boun- 
daries of the property, whic]? he sees him 
possess without strife; and afterwards sces 
the same thing in the possession of another; 
and the first proprietor appears to claim 
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not lawful to give gvidence of his being the 
proper of the possessor simply on 
sight of the possession. —This Js the reason 
of the exception, in the preceding case, of a 
slave arrived at the age of maturity ; and 
the ground of it is that persons arrived at 
the age of maturity are in a manner in their 
own possession; and therefore the possession 
of another, which indicates the right of 
property of that other, is not to be dis- 
covered from the simple sight.—It is related 
as an opinion of Haneefa, that even in this 
case evidence to the right of property may 
lawfully be given: but what has been before 
related is the most authentic doctrine. 


CHAPTER II. 
OF THE ACCEPTANCE AND REJECTION OF 
EVIDENCE. 


The® eridence of a blind man ts tnadmis- 
sible.—Tnk evidence of a blind man is not 
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it ;—in which case it is lawful for him to give | admissible.—Ziffer maintains that the evi- 
evidence of its being the property of the first |dence of a blind man is admissible with 
person, because of his having scen it in his | Tespect to matters in which hearsay prevails; 


possession. 
and its limits, but not the proprictor ;—an 
here also it is lawful for him to give evidence 
of the property (upon a favourable construc- 
tion of the Law), because the proprictor is 
known, so far as regards his family, from 
hearsay. JJI. Where he neither secs the 
roprietor nor the property;—and, 1V. 
here he sees the proprictor but not the 
property : in both of which caseg it is unlaw- 
ul to give evidence with regard to the right 
gi property. 
And the right of property wn a slave 
may also be attested on the same ground,— 
IF a person see a slave, male or female, in 
the possession of another, and know the said 
person to be @ slave, he may lawfully give 
evidence to such slave being the property of 
that other ;—for a slave not being his own 
master, and of consequenco not entitled to 
go where he pleases, 1s apparently the pro- 
perty of that person in whose hands he re- 
mains. So also,if he should not kuow the 
person seen in the possession of another to be 
a slave, and being an infant, it should be 
incapable of explaining its own condition, 
he may in that case lawfully pve evidence 
of its being the property of the possessor ; 
for an infant is not 1ts own master.—But if 
the person seen be arrived at the age of 
maturity,—that is to say, be capable of ex- 
laining his condition,—and he should not 
ow whether he is a slave or not, then it is 
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* A‘ab. Teserrif; meaning (in this place) 
any act of mastery performed with respect 
to the property in question, such as letting 
it out to hire, for instance. 


II. Where he sces the property, | (and there is also one report of the doctrine 
djot Huancefa to the same effect); because in 


such matters hearing only is required, and 
in the hearing of a blind man there is no 
defeet.—Aboo Yoosaf and Shafei have said 
that the evidence of a blind man in these 
matters is lawful, provided he was possessed 
of sight at the time of their occurrenge ; for 
by means of that he acquires a certain 
knowl dge, which he is afterwards, notwith- 
standing his want of sight, capable of com- 
municating, as that depends entirely on the 
tongue, which in a blind man is not defec- 
{ive; and it is in his power to show his 
knowledge of the person with regard to 
whotn he gives the evidence, by a description 
of his birth and family.—Our doctors, on the 
other hand, argue that in the delivery of 
evidence there 1s a necessity to distinguish 
between the persons for and against whom it 
is given; and a blind man 1s incapable of 
doing this otherwise than by the voice; and 
this is attended with a doubt; which may be 
avoided, by the party roducing a witness 
possessed of si t. — With respect to the 
assertion of Shafei and Aboo Yoosaf, that °‘ it 
is in his power to show his knowledge of the 
person with regard to whom he gives the 
evidence by a description of his birth and 
family,”’ it may be replied that this mode has 
been instituted for a definition of the absent, 
not of the present.—In short, in the same 
rganner as the evidence of a blind man is 
inadmissible in cases relative to retaliation 
or punishments, so also is it inadmissible in 
all other cases whatever. 

And if a person give evidence, and be@me 
blind, a decree cannot issue upon it.—l¥ a 
person, having given evidence, should after. 
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wards become blind previous to the passing 
of the decree, in that case (according to 
Haneefa and Mohammed), it is not lawful 
for the Kazee to pass a decree thereupon ; 
for the existence of the competency of the 
witnesses at the time of passing the decree 
is @ necessary condition, as the validity of 
the evidence, at that time, constitutes the 
proof; and in the case here supposed the 
evidence has at that period become null. 
is case is thercfore the same asif a wit- 
ness, after having given evidence, should 
either become insane, dumb, or unjust, in 
any of which cases the Kazee could not pass 
a dene upon the evidence so given.—It is 
otherwise where the witnesses, having given 
their evidence, either disappear or die; for 
in that case the Kazee may lawfully pass a 
decree upon it; because the competency of 
evidence is not annulled, but rather con- 
cluded, and rendered complete, by death ; 
and absence does not destroy this com- 
petency. 
The evidence of a slave ts not admissible. 
—THE testimony of any person who vs pro- 
rty,—that is to say, a slave, male or 
emale,—is not admissible; because testi- 
mony is of an authoritative nature; and as 
a slave has no authority over his own person, 
it follows that he can have no authority 
over ot ers, a fortiori. 
Or of a slanderer.—Tur testimony of a 
erson that has been punished for slander is 
inadmissible, even though he should after- 
wards have repented; because Gon has said, 
in the Koran,—“ Bur as To THOSE wHo 
ACCUSE MARRIED PERSONS OF WHOREDOM, 
AND PRODUCE NOT FOUR WITNESSES OF THE 
FACT, SCOURGE THEM WITH FOURSCORE 
STRIPES, AND RECEIVE NOT THEIR TESTY- 
MONY FOR EVER; FOR SUCH ARE INFAMOUS 
PREVARICATORS,— EXCEPTING THOSE WILO 
SHALL AFTERWARDS REPENT.”’-—The rejec- 
tion of his evidence, moreover, is included 
asa part of the punishment prescribed. for 
the crime, as this tends to prevent the ecom- 
mission of itin future; and as the rejeetion 
of his evidence is a part of the punishment, 
this effect must evidently remain after his 
repentance, on the same principle as the 
unishment itself is not eomiiied although 
erepent. Itis otherwise with respect to a 
person punished for any other crime; for 
the evidence of such a person is admissible 
after repentance, since the rejection of it, in 
regard to him, proceeded from the stigma 
attached to his offence, which is done away 
by repentance.—According to Shafei, the 
evidence of a person punished for slander is 
admissible, provided he have afterwards 
repented, because Gop, in enjoining the re- 
jection of the evidence of aah has particu- 
arly excepted penitents.—Our doctors, on 
the other hand, argue that the exception in 
the divine ordinance relates to that part of 
it which declares slanderers to be infamous 
evens and not to that part which 
eolares them to be incompetent as witnesses. 
Penitence, therefore, removes the stigma 
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from the character of such a person, but 
ave not restore his competency to give evi- 
ence. 

But an infidel slanderer recovers his com- 
petency us a witness upon embracing the 
faith.—I¥ an infidel, who had suffered pun- 
ishment for slander, sHould afterwards be- 
come a Mussulman, his evidenes is then 
admissible; for although, on account of the 
said punishment, he had lost the degree in 
which he was before qualified to give evi- 
dence (that is, in all matters that related to 
his own sect), yet by his conversion to the 
Mussulman faith he acquires a new com- 
petency in regard to evidence (namely, com- 
petency to give evidence relative to Mussul- 
mans), which he did not possess before, and 
which is not affected by any matter that 
happened prior to the circumstance which 
gave birth to it.—It is otherwise with respect 
to a slave, who, hating suffered punishment 
for slander, ater ade becomes free; for 
his testimony, is not admissible after emanci- 
pation ; because in his former condition of 
slavery he did not possess, in any degree, 
ability to give evidence, and consequentl 
the punishment was incomplete, since it 
was impossible to subject him to any greater 
degree of discredit than what was before 
imposed on him: the credit, therefore, which 
he would otherwise have acquired afterwards 
in virtue of his emancipation, is taken from 
him in order to complete the prescribed 
punishment. 

Evidence is not admitted in favour of 
relations within the degree of paternity.— 
TESTIMONY in favour of a son or grandson, 
or in favour of a father or grandfather, is 
not admissible ; because the prophet has so 
ordained.—Besides, as there is a kind of 
communion of benefits between these degrees 
of kindred, it follows that their testimony in 
matters relative to cach other is in som 
degrce a testimony in favour of themselves, 
and is therefore liable to suspicion. 

Nor between an husband and wife, a master 
and his slave, or an hirer andshis hireling.— 
TuE prophet has said, ‘‘ We are not to credit 
the evidence of a wife concerning her hus- 
band, or of a husband soneenilae Lue wife ; * 


* This doctrine of the inadmissibility of 
the evidence of husband and wife in favour 
of each other prevails only amongst the 
Soonis [the followers of Omar], and has 
given rise to much contention with the 
Shiyas [the followers of Alee], who maintain 
the opposite doctrine.—The origin of their 
disagreement on this occasion is thus related. 
—The prophet in the course of his wars 
having been presented with the village of 
Fattook by some Christians, who saw the 
impossibility of resisting his power, deter- 
mined to have divided it amongst his com- 
panions, eas was his usual practice in regard 
to the spoils taken in war. He was after- 
wards, however, induced to give it to his 
daugltter Fatima, in consequence of a reve- 
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or of a slave concerning his master ; or of a 
master concerning his slave ; or, lastly, of a 
hirer concerning his hireling.—The author 
of this work observes that by the term hirer 
LAijest as used in this place, is to be under- 
stood (according to the explanation of the 
lawyers) a select scholar who considers an 
Snjury to hg teacher as an injury to himself. 
—Others have said that it is understood to 
mean a person who lets out any thing by 
lease for a month or a year; for as, at the 
time of giving evidence, he is entitled to the 
rent, in return for the usufruct enjoyed by 


the other, a suspicion ariscs of his having. 


constituted this person his tenant merely 
with a view to procure his evidence.—With 
respect to the evidence of a husband and 
wife concerning each other, Shafei maintains 
that it is admissible ; because the property 
of each is distinct and sqpurate; and also 
because distinct seisins are made, by each, 
of their respective property; whenee it is 
that retaliation is executed upom either for 
the murder of the other,—-and also, that 
either may be imprisoned for a debt due to 
the other.—Besides, the benctit which they 
mutually derive from cach other’s property 
is of no account, because the existence of 
such benefit is of an involved nature ;*—in 
the same manner as the evidence of a 
creditor in favour of his indigent debtor is 
admissible, notwithstanding he derive a 
benefit from it, as this benctit is of an 
involved nature.—The arguments of our 
doctors upon this point are twofold. First, 
the traditionary precept of the prophet 
above quoted. Srconpry, the benefit which, 
from custom, the husband and wife derive 


lation he received from heaven, enjoining 
hint not to give out of his own family what 
had been freely conferred upon him.—After 
his death it was seized upon by his successor 
Aboo Beker; and when Fatima claimed it 
in consequence ofthe gift of her father, and 
produced her ached Alee, and her two 
sons, as witnesses, her claim was rejected by 
Aboo Beker, on the grounds of the testimony 
of relations in that degree having been 
declared inadmissible by the prophet. This 
tradition, thus quoted by Aboo Beker, has 
ever since amongst the Svonis uccasioned the 
inadmissibility of the evidence of husband 
and wife in favour of each other. The 
Shiyas, however (who follow a contrary 
doctrine), maintain that this pretended Pe 
cept of the prophet was purposely forged by 
the Khalif to deiraad Fatima of her right ; 
and in support of this opinion they argue 
that if such a precept had existed, it could 
not have been unknown to Alee; and that if 
he had known of it, he never would in such 
case have appeared as a witness in favour of 
his wife. see 

* That is to say, is interwoven with, and 
necessarily arises from, the particular cig- 
cumstances of their relative situation. 
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from the property of each other, which 
ocoasions their testimony in favour of each 
other to be, in a manner, testimony in favour 
of themselves, and consequently liable to 
suspicion.—It is otherwise with respect to 
the testimony of a creditor in favour of his 
indigent debtor, because he has no power 
over the property of the debtor, whereas a 
husband and wife have such power from 
usage and custom. 

The testimony of a master cannot be ad- 
mitted in favour of his slave-—THE testimony 
of a master in favour of his slave is not 
admissible; because of the tradition above 
quoted ; and also because, if the slave be 
‘not indebted to any perm; such testimony 
‘is in every respeet in favour of himself ;—or 
‘if, on the other hand, he be indebted, still 
‘the testimony of the master 1s in some respect 
‘in favour of himself, as the matter remains 
‘in suspense ; for if the master should choose 

to pay the debts, the testimony would be 
completely relative to himself, whereas it 
could not be so in any degree in caso he 
should ptrmit the slave to be sold in liquida- 
tion of the debt;—and as it is not known 
which mode he may follow, the testimony is 
therefore considered to be in some respect 
relative to himself.—It is to be observed that 
the evidenee of a master in favour of his 
Mokatib is not admissible, for the reason 
here stated. 

Nor of one partner in favour of another 
(relative to their joint concern).—THE testi- 
mony of one partner in favour of another, 
in a matter alitive to their joint property, 
is not admissible; because it 18 In some 
degree in favour of himself.—The testimony, 
however, of partners, in favour of each 
other, in matters not relating to their joint 
property, is admissible, because in it there is 
no room for suspicion. 

Testimony tn favour of an uncle or brother 
is admitted.—TestiMONY in favour of ao 
brother or an uncle is admissible, because 
the property and the immunitics of these 
classes of relations are scparate, and cach 
has no power over that of the other. 

The testimony ts not admissible of public 
mourners or singers.—lnk testimony of 
women that lament or sing is not admissible, 
because they are guilty of forbidden actions, 
inasmuch as the prophet has prohibited these 
two species of noise.—(It is to be observed 
that this case alludes to a woman who 
laments for the adversity of others, not for 
her own, and who hires herself out for that 
purpose.) 

Or of common drunkards ; or of falconers, 
§c.—TneE testimony of a person who is 
continually intoxicated is inadmissible, be- 
causegof his commission of a prohibited act. 
—In the same manner, also, the testimony 
of a person who amuses himself with birds, 
such as pigeons or hawks, is inadmissible ; 
because such amusement engenders forget- 
fulness ; and also because, in the practice of 
it, he tees the nudities of strange women, he 

| having occasion to sit on the top of Ais house 
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to iy these birds.—In_ some copies, instead 
of the amusement of Teyoor, or birds, that 
of Tamboor,* or musical instruments, is 
written, which alludes to public singers; 
and the testimony of a public singer 1s not 
admissible, because he is the occasion of 
assembling a number of people to commit a 
prohibited actiont 

Or of atrocious criminals,—THE testimony 
of a person who has committed a great crime, 
such as induccs punishment, is not admis- 
sible, because in consequence of such crime 
he is unjust. 

Or of immodest persons.—THE testimony 
of a person who goes naked into the public 
bath is inadmissible, because of his com- 
mitting a prohibited action, in the exposure 
of his nakedness. 

Or of usurers or gamesters.—THE testi- 
mony of a person who receives usury is 
inadmissible ;—and 80, also, of one who plays 
for a stake at dice or chess,—bccause gaming 
in that manner is ranked in the number of 
great crimes ;—and in the sume manner, 
also, the evidence of a person who emits his 
prayers, from an attention to these games, is 
not admissible.—It is to be observed, how- 
ever, that simple playing at chess without a 
stake is not destructive of ercdit, since such 

lay does not induce a want of integrity, 

oe ise all our Imams are not agreed in its 
illegality, Malik and Shafci having declared 
it to be lawful.—It is recorded in the Mab- 
soot, that the evidence of an usurer is in- 
admissible only in case of his being so ina 
notorious degree; because mankind often 
make invalid contracts; and these are, in 
some degree, usurious. 

Or of persons guilty of indecorum.—THE 
evidence of a person guilty of base and low 
actions, such as making water or cating his 
victuals on the high road, is not admissible ; 
because where a mun is not restrained, by a 
sense of shame, from such actions as these, 
he exposes himself to a suspicion hat he 
will not refrain from falschood. 

Or of free-thinkers, if they avow thetr senti- 
ments.—-Tn¥ evidence of a person who openly 
inveighs against the companions of the 

rophet and their disciples is not admissible, 
Besa lise of his apparent want of integrity.— 
It is otherwise, however, where a person 
conceals his sentiments in regard to them, 
because in such case the want of integrity 
is not apparent. 

The evidence of the sect of Hawa, and 
other heretics, admissible, but not that of the 
tribe of Khetabia.—THE evidence of the sect 





* In the Arabic and Persian, the words 
Teyoor and Tamboor are written eXactl 
similar; and as they can only be distinguishe 
from each other by the proper position of the 

* diacritical points, they are therefore very 
liable to be confounded by the frequent 
omission of these points. . 

+ Namely, listening to music. 
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of Hawa* (that is, such as are not Soonis) is 
admissible ; excepting, however, the tribe of 
Khetabia, whose evidence is inadmissible, 
for reasons that will be hereafter explained. 
—Shafei maintains that the evidence of no 
tribe whatever of the sect of Hawa is ad- 
missible, because the heterodox tenets they 
profess argue the highest degree J depravity? 
—Our doctors, on the other hand, argue that 
although their tenets be in reality wrong, 
yet their adherence to them implies probity, 
since they have been led to embrace them 
from an opinion of their being right; and 
there is, moreover, reason to think that they 
will abstain from falsehood, because it is 
prohibited in every religion. Hence the 
case is the same as if a person should eat 
of an animal which had not been slain 
according to the prescribed form of Zabbah, 
because of its being lawful amongst his - 
sect. It is othérwise where the baseness 
procecds from the actions, not from the 
belief.—With respect to the sect of Khetabia, 
it isto be o served that they are in a high de- 
grce heretics ; and amongst them it is lawful 
to bear positive testimony to a circumstance 
on the grounds of another having sworn it 
to them. Some have said that it is an 
incumbent duty upon that sect to give evi- 
dence in favour of each other, whence their 
testimony is not free from suspicion. 
Zinemees may testify concerning each other. 
—TnE testimony of Zimmees with respect 
to cach other is admissible, notwithstandin 
they be of different religions.—Malik an 
Shafei have said that their evidence is 
absolutely inadmissible, because, as infidels 
are unjust,t it is requisite to be slow in 
beheving any thing they may advance, Gon 
having said (in the Koran): ‘‘ WHEN AN 
UNJUST PERSON TELLS YOU ANY THING, BE 
SLOW IN BELIEVING TlIM;’’—whence jt is 
that the evidence of an infidel is not admftted 
concerning a Mussulman; and consequently, 
that an infidel stands (in this particular) 
in the same predicament with an apostate.— 
The arguments of our &octors upon this 
point are twofold.—Frxst, it is related of the 
prophet, that he permitted and held lawful 
the testimony of some Christians concernin 
others of their sect.—SECONDLY, an infide 
having power over himself, and his minor 
children, is on that account qualified to be 
a witness with regard to his own sect; and 
the depravity which proceeds from his faith 
is not destructive of this qualification, be- 
cause he is supposed to abstain from eve 
thing prohibited in his own religion, an 
falsehood is prohibited in every religion. 
It is otherwise with respect to an apostate, 


* Anglice, the air; a derisive appellation 
given by the Soonis to the Shiyas.—Hawa, 
also, is used to express the sensugl passions, 
wheaice the term Ahil Hawa signifies sen- 
sualists, or epicureans. 

+ Arab. Fasik; meaning, in this place, 
degenerate or depraved. 
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as he possesses no power, either over his own 
person, or over that of another; and it is 
also otherwise with respect to a Zimmee in 
relation to a Mussulman, because a Zimmee 
has no power over the person of a Mussul- 
man.—Besides, a Zimmee may be suspected 
a inventing falsehoods against a Mussulman, 
rom the ha@red he bears to him on account 
of the superiority of the Mussulmans over 

im, 

OBJECTION.—In the same manner as there 
subsists an enmity between Mussulmans and 
Zimmees, 80 also is there an enmity between 
the followers of other religions, such as the 
Jews, the Christians, and the Magians: it 
would follow, therefore, that amongst these 
the testimony of those of one religion cannot 
be admitted with relation to others of a 
different religion; whereas it hath been 
declared admissible. a 

Rerty.—Although the religions of these 
be different, yet none of them being under 
subjection to another, so as t® engender 
reciprocal hatred, there is no cause to suspect. 
that they will invent falschoods against cach 
other. 

A Moostamin cannot testify concerning a 
Zimmee; but a Zimmee may testify con- 
cerning a Moostamin.—TunF testimony of an 
infidel Moostamin with relation to a Zimmee 
is not admissible, because he has no power 
over the person of a Zimmee, as the latter 
is a fixed resident in the Mussulman terri- 
tury. The evidence of a Zimmee, however 
is admissible with respect to an infidel 
Moostamin, in the same manner as the 
evidence of Mussulmans with relation to 
them is valid. 

And Moostamins may testify concerning 
each other, being of the same country.—THEK 
testimony of one Moostamin is admissible 
wit& respect to another Moostamin, provided 
he be of the same country. If, however, 
they be of different countries (such as a 
native of Russia and of Turkey) their testi- 
monies with resgect to each other are not 
admissible ; because this difference precludes 
the operation of their power over cach other ; 
whence it is that they cannot inherit of cach 
other. 

The testimony 1s admissible, of any one 
whose virtues preponderate.—TH¥ testinon 
of him whose virtues exceed his vices, an 
who is not guilty of great crimes, 1s admis- 
sible, notwithstandiug he may occasionally 
be guilty of venial crimes.—What is here 
advanced is an explanation of the degree of 
integrity to which regard is paid in bearing 
evidence: and this explanation is approved ; 
for innocence with respect to great crimes, 
and a preponderance of virtue over vice, 
must necessarily be deemed sufficient, on this 
principle, that if any occasional commission 
of smaller crimes were destructive of testi- 
mony, thé door of evidence would be shut, 
whilst the preservation of the rights of 
mankind requires that it should be kept 
o n. . v, 

rand of such as remain uncircumcised fro 
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any justifiable cause.—THE testimony of an 
Ackhf (that is, of one who has omitted 
circumcision on account of old age, or for 
some other sufficient reason) is admissible, 
because the omission of this ceremony is 
not destructive of justice ;—~excepting where 
it arises from a contempt of religion, or of 
the authority of the oral law by which it is 
enjoined, for in that case integrity uo longer 
remains. 

Or of an eunuch.—THE testimony of an 
cunuch is admissible, because Omar accepted 
the testimony of Alkia, who was an eunuch ; 
and also, because he has been deprived of 
one of his members by violence, and there- 
fore stands in the same predicament with 
one who has been mutilated. 

Or uf a bastard. —Tnx testimony of a 
bastard is valid, because he is innocent with 
respect to the immorality of his parents. 
Jmam Malik maintains shat the testimon 
of a bastard is not to be admitted wit 
respect to whoredom, as it may naturally be 
auppond he wishes as many othorsas possible 
redueed fo the same level with himself, and 
his testimony in a matter of this kind is 
therefore siahlo to suspicion.—QOur doctors, 
however, argue that the present question 
relates merely to the point of integrity; and 
if a bastard be a just man, there is no reason 
to suspeet him of such a wish. 

Or of an hermaphrodite,—Tur testimony 
of a hermaphrodite 1s admissible, because 
such a person is cither a man or a woman, 
and the evidence of both is admissible. 

Or of a viceroy.—TunE testimony of a 
governor on the part of a sultan is admis- 
sible, according to a majority of the Haneefite 
doctors, provided he do not enforce oppres- 
sion; but if he act oppressively his testimony 
isnotadmissible. Some have said that in the 
latter case also his testimony is admissible, 
provided he be himself a man of pe neronty 
and character, and be not guilty of boasting 
and vain talk; because it is in such case 
natural to suppose that a regard for his 
reputation will prevent his asserting a false- 
hood ; and the dignity of his character will 
deter any one from offering him a bribe. 

Lwo brothers attesting their father’s ap- 
powntment of an executor must be credited, if 
the executor verify their testimony ; and the 
same of the attestation of two legatees, two 
debtors or creditors, or two executors, to the 
sume eéffect.— WHEKE two brothers attest 
that their father had appointed a partioular 
person to be his executor, if that person also 
claim the same, thcir testimony is valid, 
upon a favourable construction,—but not if 
he deny the appointment.—Analogy would 
suggest that their lestmony is not valid 
in e@ther case (and a case where two lega- 
tees attest that the testator had appointed 
a particular person his executor,—or where 
two debtors or creditors of the deceased 
assert the same,—or where two executors 
attest the junction of a third person with 
them in the executorship,—is subject to the 
same analogy) ;—because their evidence is 
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in some degree advantageous to the witnesses 
themselves, inasmuch as the advantage to 

derived from it results to them also. The 
reason for a more favourable construction in 
this particular is that as it is the duty of 
the Kazee to appoint an executor where it 1s 
required, ‘and where the death of the person 
is notorious, the evidence in question is ad- 
missible, inasmuch as it exempts the Kazee 
from this trouble, and not because it estab- 
lishes the proof of anything.—It is therefore 
a substitute for the cust of a die, which saves 
the trouble of clection. 

OBJECTION.~-Wher¢ there are two execu- 
tors, there is no occasion for the Kazce’s 
appointment of a third, and therefore the 
appointment of a third, upon such a ground, 
is unwarrantable. 

Reriy.—The two executors having ac- 
knowledged that the deceased had joined a 
third person with them, the Kazce 1s there- 
fore required to confirm him, since, in con- 
sequence of such acknowledgment they can- 
rot act without him. ‘ 

It is to be observed that where the debtors 
of tho deceased attest the executorship of a 
particular person, their evidence is admis- | 
sible, whether the death of the other be’ 
notorious or not, because such evidence is | 
an acknowledgment affecting themselves; 


and :he death of the ercditor is therefore | 
established with respect to them, because of 


their acknowledgment. 


Attestation to a person's LE ofan. 


agent 1s not to be credited.—I¥ two brothers 


bear testimony that their absent father had | 
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guilty of irregularity, his testimony cannot 
e heard; for the manifestation of faults is 
admitted only where it tends to maintain 
the rights of others; and that is only in 
such cases as fall within the jurisdiction of 
the Kazce ;—but the case in question is not 
of that nature; and therefore the evidence 
cannot be admitted. e . 

Or adduce evidence to the plaintiff’s ac- 
knowledgment of their irregularity. — Ir, 
however, witnesses were to give evidence 
that the plaintiff had himself acknowledged 
the irregularity of the witness, the evidence 
would in that case be valid ; because acknow- 
ledgment is a thing which falls within the 
jurisdiction of the Kazee. 

He is not allowed to adduce evidence to 
their being hired by the plaintiff.—I¥ a de- 
fendant bring witnesses to prove that the 
plaintiff had hi ed his witnesses for ten 
dirms (for instance), such evidence must not 
be admitted ; because, although it tend to 
orove something more than a mere irregu- 
larity, yet the defendant not being a regular 
adversary of the plaintiff in regard to this 
mattcr, has no right to establish it by evi- 
dence, sinee, with respect to this point, he is 
as it were a stranger, 

Unless his own property be involred.—Ir, 
however, the defendant be a regular adver- 
sary (as if, for instance, he should assert 
that the plaintiff had hired his witnesses to 
ZIVC Batince for ten. dirms from property 
which he {the defendant] had put in his 
hands),—in that case the evidence he pro- 
duces in support of his allegation must be 


ointed Zeyd an agent for the reecipt of! admitted ; because the defendant is in this 


app 
debts due to him at Koofa, their evidence is 


inadmissible, whether Zeyd claim the said | 
agency or not ;—for the Kazce has no power | 
of himsclf to appoint an agent in behalf of, 
an absentec ; aad the evidence is not in this | 


instance a regular adversary of the plaintiff 
in a matter of property; and the proof in 
rerard to the property necessarily involves 
the proof of the reproach.—In the same 
manner also, the evidence adduced by é¢he 


instance sufficient to warrant it, since it is, defendant is admitted where he asserts that 
liable to suspicion. P | ‘he had compounded with the witnesses for 

A defendant's impeachment of the mtegrity a certain sum of money that they should 
of witnesses is not credited, unless he state: withhold their testimony in. support of such 
their commussion of some specific crime.—Ir | unfounded claim,—and that, having accord~- 
a dofeudant reproach a witucss with a thing ‘ingly paid the stipulated sum, t ey had 
which would impeach his legal integrity, ae cnheles given their evidence, and he 
but which does not involve any of the mghts | therefore prefers a claim for the sum paid to 
of the spiritual or temporal Law, and pro- | them ;’’—for here the proof with respect to 


duce evidence in support of his assertion, 
the Kazee must not hear them, nor pass a 
decree of the injustice of the witnesses; 
because this injustice is a thing of a nature 
which comes not within the jurisdiction of 
the Kazee, inasmuch as it is not permanent, 
being removeable by repentance.— Besides, 
the evidence adduced in this case tends to 
lay open faults: *—now the concealment of 
faults is incumbent, and the manifestation 
of them prohibited: as, therefore, a witucss, 
in giving evidence to this effect, is himself 





le 

* By faults is here understood venial tres- 
passes, such as might destroy the legal 
integrity: of a witness, but which do not 
amount to‘trimes. 


the claim would also establish the proof of 
the reproach. Lawyers have observed that 
as the testimony of witnesses is admitted 
with respect to any thing that falls within 
the jurisdiction of the Kazee, it follows that 
if the defendant bring witnesses to prove 
that the witness of the plaintiff is a slave, 
or that he has been punished for slander, or 
that he is a drunkard, or a slanderer, or a 
partner of the plaintiff,—in all these cases 
the evidence so adduced must be admitted. 
A witness’s immediate acknowledgment of 
mus-statement or omission, from apprehension, 
does ngt destroy his credit.—I¥ a pérson give 
evidence, and before moving from the place, 
or, the Kazee passing a decree upon it, de- 
clave that ‘‘he had given a part of his 
evidence under the influence of apprehen- 
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sion,” still, if he be a person of character,* 
the deposed matter to which he adheres must 
be credited.—The term apprehension,t as 
here used, implies that a fault has been com- 
mitted, either by withholding part of the 
evidence which it was incumbent to have 
mentioned, or by reciting, from forgetfulness, 
something that was false.—The reason of 
admitting the evidence, in this case, is be- 
cause the apprehension probably arose from 
the awe excited by the assembly of the 
Kazee; which is excused provided the per- 
sun be just, and that he rectify his error in 
time.—It is otherwise where a person sepa- 
rates from the assembly of the Kazce, and 
afterwards returns and says, ‘‘I have omitted 
part of my evidence from apprchension ;” 
for in that case his evidence would not be 
admitted ; because there is reason to suspect 
a collusion with the plaintiff, which requires 
that caution be used; and also, because al- 
though any addition or diminution, after the 
delivery of the evidence, be acypted, and 
either added to, or deducted from, the origi- 
nal evidence, provided they be made in the 
same meeting, still this is not allowed in 
case of their being made at a different. 
meeting. The same rule also holds with 
regard to the mistakes of a witness in ex- 
laining the boundaries of a house ;—as if 
e should say (for instance) the east instead 
of the west; orin explaining gencalogy, as 
if he should say (for instance) * Mohammed, 
the son of AHMID,’ instead of ‘S the son of 
ALER.”’—It is to be observed that the ex po- 
sition of the law, in this case, applics only 
to the addition, by the witness, of some cir- 
cumstance which may be in its nature doubt- 
ful; forif it should be in norespect doubtful, 
then he may at any time afterwards, whether 
at the same mecting or not, lawfully add it to 
his evidence.—Thus if a witness omit the 
use%of the word Shahadit, or the like, and 
afterwards declare this omission, it is in that 
case admitted, whether it be at the same 
meeting or not,—provided he be a just man. 
—It has been Mlated, as an opinion of 
Haneefa and Abvo Yoosaf, that whatever 
addition or diminution a witness may mnake 
after the delivery of his evidence, shall in 
every case be admitted, although it be at a 
different meeting,—provided the witness be 
a just man. But the first doctrine is the most 
authentic, aud decrees pass accordingly. 


CHAPTER ITT. 


OF THE DISAGREEMENT OF WITNESSES IN 
THEIR TESTIMONY. 

Evidence repugnant to the claim cannot be 

admitted.—W HERE the evidence adduced by 


a et le Eh Nk Se he ee 
e 


* Arab. Adil: literally, a just person (in 


opposition to Fasik). 
+ Arab. Tawaham. 


* 
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a claimant is conformabls to the claim, it is 
worthy of credit; but not where it is repug- 
nant to it; because, in matters concernin 
the rights of the individual, the priority of 
the claim is requisite to the admission of 
evidence; and this exists in the former in- 
stance, but not in the latter, since in the 
former the object of evidence (namely, a 
verification of the claim) is answered,— 
whereas in the latter the evidence tends 
to a falsification of it, and it is therefore 
the same as if no evidence at all were pro- 
duced.* 

The witnesses must perfectly agree in their 
testimony.—Tur concurrence of the wit- 
nesses, in words and meaning, is requisite, 
according to Hancefa.—lf, therefore, one 
witness bear testimony to one thousand 
dirms being due, and the other to two thou- 
sand, no credit is to be given to either, —The 
two disciples are of opinion that the evidence 
is to be credited to the amount of one thou- 
sand dirms: and a similar disagreement also 
subsists in a case where one witness attests 
one divotee, and the other two or three 
divorecs. The arguments of the two dis- 
ciples are that the witnesses agree in the 
smallest amount (such as in one thousand 
dirms, or in one divorcee); and one of them, 
besides his agreement in this amount, attests 
an additional quantity.—Their evidence, 
therefore, must be admitted in the degree 
in which they concur; and the testimony of 
one, so far asit relates to the excess only, 
must be rejected.—The reasoning of Hancoh, 
is that the witnesses differ in words, and 
consequently in meaning, since meaning is 
extracted from words. Thus two thousand 
(for instance) can never be construed to mean 
one thousand, as the terms are cssentially 
different.---In the case in question, therefore, 
the one thousand, and the two thousand, 
respectively, are attested by only one witness ; 
atl the case 1s consequently the same as if 
their t@stimony had rclated to different 
articles,—asy if one were to attest dirms and 
the other deenars, for instance. 

The witnesses may be credited to the emall- 
est amount in which they agree both in words 
and meaning.—I|¥ a personclaim a debt of one 
thousand five hundred dirms, and one of his 
witnesses bear testimony to one thousand, 
and the other to one thousand five hundred, 
in that case the testimony must be credited in 
the amount of one thousand dirms ;t for the 


i a re ee en 


* Toexemplify this case,—suppose a person 
were to claim the right of property in a house 
on the plea of his having purchased it; an 
his witness attest the right of property from 
its hgving been given to him ;—in that case 
the evidence s0 given would be rejected. 

+ The difference between this and the pre- 
ceding case turns entirely on the terms in 
which the testimony is delivered; for in the 
case here considered the witness, in mention - 
ing orfe thousand five hundred, mentions the 
term one thousand, which so far .29incides 
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Except it regard a woman's dower, when (decree cannot pass in favour of the heirs, 
she if entitled b the smallest sum testified.— | until proof be adduced of the death of the 
Iw a case of marriage, if one of two witnesses inheritee, and of their right of heritage.— 
testify to a dower af ous thousand dirms, and This rule obtains with Haneefa and Moham- 
the other to a dower of fifteen hundred; the med. Aboo Yoosaf maintains that the thing 
dower is established in the amount of one must be immediately decreed to the heir: 
thousand dirms, according to Hancefa, for he alleges that the property of the heir 
whether the claim be preferred by the is, in fact, the prover of the inheritee, and 
husband or wife, and whether it be for the consequently that evidence to the inheritee’s 
smallest or greatest of the attested sums. right of proper in any thing is, in fact, 
This is according to a favourable construc- evidence to his heir’s right of property in 
tion. The two disciples, arguing from ana- that thing.—Haneefa and Mohammed, on 
logy, maintain that the evidence is totally the contrary, allege that the right of the 
inadmissible.—(It, is however, recorded in heir is inchoate and extant de novo, with 
the Amalee, that the opinion of Aboo Yoosaf, respect to all the rules to which the inherited 
in this instance, accords with that of property is subject (whence it is that a 
Haneefa.)—The reasoning of the two dis- course of abstinence is enjoined upon an 
ciples, in support of their opinion, is that heir, with regard to an inherited female 
the disagreement of the witnesses with re- slave,—and likewise, that whatever a poor 
gard to the amount of the portion is infact inheritee may have received by way of | 
a disagreement with regard to the marriage charity is lawful to his rich heir); and the 
contract, since the object of both is the right of an heir being inchoate and extant 
establishment of a cause, namely, the said de novo, if, is indispensable, in such case, 
contract;—the disagreement in this instance, that the witnesses bear testimony to the 
thercfore, is analogous to a similar-disagree- shifting of the right from the inheritee to 
ment with regard to sale.—The reason fora the heir,—in other words, that they attest 
more favourable construction of the LAW in the inheritce to have died, and to have left 
this particular, as adopted by Hanecfa, is the article in question as an inheritance to 
that property, in the case of marriage, is! his heirs. 

morely a subordinate point, the original | It suffices that the witnesses attest either 
obje t of it being to legalize generation, to, the property or possession of the inheritee at 
unite the sexes, and tv endow the man with | the time of his decease.—THEY deem it 
a right in the woman’s person. Now as. sufficient, however, in order to prove the 
there is no difference whatever upon these shifting of the right of property, that the 
points, they are accordingly establshed in witnesses attest that “the thing in question 
the first instance; and if any disagreement | was the ety of the inheritee at the 
then occur concerning the subordinate or | period of his death;” for then the shifting 
dependunt point, the smallest sum attested | 1s established from necessity ;—and in the 
is decreed, since to that amount both wit-|same manner, it suffices if they attest that 
nesses agree.-- What is here advanced, that | ‘it was in the keeping and possession of the 
the case is the same “whether the claim be |inheritee at the time of his death;” for 
for the smallest or for the greatest attested | although the possession of an article may 
sum,” is approved.—Some of the learned | have been in virtue of a deposit, or of ubur- 
have said, that the ditterence of opinion | pation, yet the possession at death, in either 
between Hancefa and the two oe eae case, 1X In fact a possession in virtue of the 
‘ceeds only on the supposition of the claim right, because of the obligation of responsi- 
having been preferred by the woman: for bility which then takes piace :—in a case of 
that, in case of the claim being made by the usurpation evidently ; and also in a case of 
husband, they are all agreed in regard to the deposit,* because of the death of the trustee 
inadmissibility uf the evidence; since his without any explanation;—in other words, 
object can only be the establishment of the if a trustee should die, without explaining 
contract, whilst the object of the woman is that a particular thing in his possession is 
the property.—Others again have said that the deposit of a particular person, it occa- 
this difference of opinion obtains in either 

case; and this is approved. 








that this term is not sanctioned by authority, 

Ancestor being the phrase generally used in 

our law-books.—The nature of the Mussul- 

CHAPTER IV. men laws of inhcritance, however, renders 

OF EVIDENCE RELATIVE TO INHERITANCE. t necessary to adopt some term of more 
general import, since, according to these, 
inheritance may either ascend or descend.— 
The translator, therefore, has adopted this 
term, both in order to avoid the inconve- 
nience of a perpetual pariphrasis, and also 
because it literally expresses the sense of 
the Arabic term Mawris, signifying ‘‘én- 


Evidence must be adduced to prove the 
death of the inheritee and the right of the 
heirs, before inheritance can take effect.— 
Ir is a rule, that if an inheritee’s* right 

eof property in uny thing be proven, still a 


SMe te ee fee 
— ee = ae: nee 





* Meaning, the person from whom imheri- hprited from.” 
tance ig;derived. The translator is aware * Sce Deposits. 
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sions responsibility, because the trustee, in 
dying without explaining the case, was most 
certainly sully of a want of care of the de- 
posit; and a want of care of a deposit is a 
transgression with respect to the deposit, 
which induces _ responsibility. — Evidence, 
therefore, of a thing being in the possession 
of a certain person at his death, is cquiva- 
lent to evidence of its being his property. 
An hetr may recover an article in posses- 
sion of another by proving it to have been 
the property of his inheritee, or a loan or 
deposit from him.—Havine thus explained 
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the other had taken the house from the hands 
or possession of the claimant, their evidence 
would have been admitted, and the claimant 
would, in consequence, have been put in 
possession of the house. The doctrine of 
the Zahir Rawayet, in this particular, has 
been adopted by Haneefa and Mohammed: 
and the arguments in support of it are two- 
fold.—First, the seisin of the present pos- 
sessor is actually seen with the eye; whereas 
that of the claimant, which formerly existed, 
’ only heard from the tongue of the wit- 


‘nesses; and knowledge from hearsay can 


the tenets of cach of our doctors upon this!never be put in competition with that from 
subject, it follows that if witnesses were to/ actual sight.—Srconpny, the evidence, in 
give evidence that a particular house was in| this ease, relates to a matter of uncertainty ; 
the possession of a certain man at his death, | since the former svisin, of the claimant, not 
the evidence so given must be admitted; being definitely known, admits of three 
with respect to the claimant being the heir} suppusitions, as it) may have existed in 


of the deceased. In the game manner al 
the testimony of witnesses must be admitted, 
where a person adduces cvidence to prove 
that a particular house, in the @ossesston of 
& certain person, was the property of his 
father, and that his father had lent it, or 
had delivered it in deposit to the person then 
possessing it. In this ease, therefore, the 
said person is entitled to take the house 
from the present oecupier, without being re- 
quired to prove, by witnesses, that his father 
had died, and that the said house had been 
left to him in inheritance.—This, according 
to the tenets of Aboo Yoosaf, 1s evident :— 
and so also according to the tenets of 
Haneefa and Mohammed; because, in the 
case in question, it has been shown, by 
the testimony of witnesses, that the father 
Was in possession at the time of his death, 
iceseank as the possession of a borrower 
or trustee is equivalent to his own pos- 
session; and on this accvunt there is no 
negessity fur proving the shifting of the 
property to the heir, since that is a vonse- 
quence of the proof of the possession, as has 
been already explained.—-It is to be observed 
that the law is the same where, under these 
circumstances, the claimant asserts the pos- 
session of the other to have been in virtuc 
of a lease; because the possession of a lessec 
is equivalent to the possession of the lessor. 
dhe right to an article ts not established by 
evidence to the former possession of it.—Ir 
a person claim a right of property to a house | 
in the possession of another, and the testi- | 
mony of the witnesses produced by him, 
should run in this manner, ‘‘ we testify that 
the said house was in the possession of the 
claimant one month ago,’’—such evidence 
must not be admitted.—This is the doctrine 
of the Zahir Rawayet. Itis related as an opi- 
nion of Aboo Yoosaf, that the evidence, in this 
case, is admissible ; because possession 1s an 
object in the same manner as property ; anc 
as the testimony of the witnesses woul 
have been accepted, in case they had said 
that the house in question was the property 
of the claimant one month ago, it follows 
that it must be admitted in this case algo. 
— Besides, if the witnesses had deposed that 


virtue cither of right of property, of de- 
posit, or of usurpation; and where the 
point is of so uncertain a nature, it is im- 
ossible to pass a decree upon the possession. 
it is otherwise where the witnesses attest the 
right of property, as that admits not of 
various suppositions ;-—or, where they attest 
that the Nott had been taken from the 
claimant; because this is a matter of cer- 
tainty, of which the law is known, namely, 
the abention of restitution, or of replacing 
the thing, as it formerly stood, in the pos- 
session of the claimant. 

Unless the defendant acknowledge such 


former possession,—I¥F the possessor of the 


house should himsclf acknowledge the for- 
mer possession of the claimant, in that case 
a decree must pass for restoring the claimant 
to his possession; for the uncertainty with 
regard to the subject of an acknowledgment 
is no bar to the validity of the acknowledg- 
ment itself. 

Or tivo witnesses attest his having made 
such acknowledgment.—Le two persons attest 
the acknowledgment of the detendant, that 
‘the Thing in his possession had formerly 
been in the possession of the claimant,” the 
article in question must in that case be re- 
stored to the claimant ; because, although the 
subject of the acknowledgment be a matter 
involved in uncertainty, yet the evidence 
here relates, uot to it, but to the acknow- 
ledgment itself, which ig a matter of cer- 
tainty ;—-and the uncertainty in the subject of 
it is no bar to the decree of the Kazee, since 
ho may afterwards desire the acknowledger 
tu explain the nature of the uncertainty. 


CHAPTER V. 
OF THE ATTESTATION OF EVIDENCE. 
Afestation of evidence 18 admitted in all 


1 matters not liable to be affected by doubt.— 
d AN attestation of evidence is admissible in 


all such rights as do not drop in consequence 

of a doubt; because there is a necessity fot 

this, since it may happen that a witness, 

from*various causes (such as sickness), may 

pot be able to give his evidence im person ; 
24 
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fourths of the right. If, in the case in ques- ' 
tion, the wile the witnesses retract, the | 
man is in that case respunsible for one-sixth | 
of the right, and the ten women for five- | 
sixths, according to Hanecfa. Aboo Yoosaf 
bolds that the man is liable for an balf, and 
the ten women for an half; Leeause, although | 
they greatly exceed in point of number, yet 
they are in fact only equivalent to one man, 
since their evidence is not admissible unless 
it be in conjunction with that of a man. 
Haneefa, on the other hand, argues that the 
evidence of every two women is equivalent 
to that of one man; because the prophet, on 
account of the weakness of their understand- | 
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und of this is that responsibility is 
‘ounded upon similarity. Now there is no 
similarity between destruction with an ex- 
change and destruction without an exchange. 
If, therefore, in the case in question, a 
compensation were taken from the witnesses, 
it would be a destruction of their property , 
without any thing in return.—Ifp however, 
the witnesses were to testify to any amount 
beyond the preper dower, and afterwards 
retract, they are in that case responsible for 
the excess, as having destroyed that much 
without any consideration in return. 

The retractation of evidence to a sale does 
not occasion responsibility, unless a price 


ing, has ordained that the evidence of two | had been attested short of the value.—I¥ two 
women shall be equivalent to that of one man. witnesses bear evidence to a sale for a price 
Hence, in the case in question, it is the same tantamount to, or greater than, the value 
as if six men had given evidence and had of the thing sold, and afterwards retract, 
afterwards retracted it.—If the ten women; they are not in,that case liable to any 
retract, and not the man, they are reuponsl campaneation’ since destructiun attende 

sible for an half of the right, according to all ' with an cquivalent is, in effect, no destruc- 
our doctous, in conformity with the rule be- tion.—If, o1f the contrary, they should give 
fore-mentioned. evidence of the sale for a price less than the 


_ Ir two men and one woman give évidence 
in a matter of property, and all of them 
afterwurds retract, the whole of the respon- 


value, they are in that case responsible for 
the deficiency of value, because, in that 
amount, they have occasioned a destruction 


sibility rests on the two men, and none on! without any cquivalent. ‘The law here 
th. woman, because one woman is no more! applies equally to sale with or without an 
than half of a witness, whence the law option to the seller; because, in the case of 
regards not her in this case, inasmuch as nojan option, the cause of right of property is 
effect results from the mere part of a cause. | the original sale, and not the determination 
The retractation of apie to a mar-iot the option. ~The effect, therefore, is 
riage and proper dower does not subject the referred to the sale, upon the determination 
retractors to any responsibility.—\l¥ two wit- | of the option; and hence the destruction is 
nesses give evidence concerning a woman, ' referred to the evidence of the sale. 
of her being married on a Mihr Misl, or)  Wtnesses retracting their evidence to 
proper dower,* and afterwards retract their! divorce before consummation are hable for 
testimony, they are not bound to make any | Aalf the dower. —1¥ two witnesses give 
compensation ;+ and so likewise, if they | cvidence of a man having divorced his wife 
testify to any thing short of the proper’ priortoconsummation, and atterwardsretract, 
dower ; because the advantage to be derived | they are in that case responsible for a moipty 
from the woman's person is not an article of | of the dower; because they have established 
value where it is lost to her by false evigence ;: upon that man a thing which stood within 
for compensation, in case of the destruction ‘the possibility of dropping (in other words, 
of any thing, implies the return of a similar; which might perhaps NEVE been altogether 
and there is no similarity between substantial | crtt, A tee 7 Se pate” ier 
property and the connubial enjoyment. 
IF two witnesses give evidence concerning | Pot de ; , 
aman, of his having marred a woman ona ration prior tothe consummation is equiva- 
proper dower, and afterwards retract the !lent to an annulment of the marriage, and 
same, still they are not bound to make any | therefore annuls the whole of the dower, as 
compensation, although by their testimony | has been already explained ;+ but afterwards 
they have destroyed the property of that man ; ‘the half of the dower is established de novo 
because the destruction in this instance is'in the manner of a Matat or present,t and 


attended with an equivalent, inasmuch as 

the connubial enjoyment is considered as an 

article of value, whenever it becomes the 

right of any one; and destruction attended 

with a consideration or equivalent, is the 

same, in effect, as no destruction. The 
< 





*This case supposes that the woman 
glaims a stipulated dower, greater than her 
proper dower, and that the husband endea- 
~qurs to resist her claim by evidence. 


hat is, they are not to compensate for 
~rdce, 


« 


hence the said half is rendered due by the 
testimony of the witnesses. 

Witnesses retracting their evidence to man- 
umission are liable for the value of the slave, 
Ste witnesses attest that a certain person 
retract their testimony, they are in that case 
responsible to the person in question for the 
value of the said slave, because of their 


“ 


an Nin a en SSE 


* Vol. J. p. 66. 
+ Vol. I. p. 62. 
¢ Vol. I. p, 46. 
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having destroyed his property in the slave 


without any equivalent in return.—The right 


of Willa, moreover, with respect to the slave, 
rests with that person and with the witnesses; 
because as the emancipation of the slave is 


not, on account of the responsibility, ascribed | 
|assembly of the Kazee. If, on the other 


| hand, the 
that they ¢ 
| witnesses to attest their evidence, the 


to their testimony, it follows that the Willa 
does not gp to them. 

Witnesses retracting tn a case of retaha- 
tion are hable to a fine, but not to retaliation, 
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the primary wiinesses are not responsible ¢f 
they retract or disavow.—IF secondary wit- 
nesses* retract their evidence, they are 
responsible; since the destruction of the 
detendant’s property is referred to them, 
because of their giving evidence in the 


pnery, witnesses retract, alleging 
ad not authorized the secondary 
are 


—I¥ two witnesses bear evidence against a, not responsible, since they deny the evidence 
person, in a case of retaliation for murder, | which occasioned the destruction of the pro- 


and then retraci their testimony after the 
person has been put to death, they are in 
that case bound topay a Deeyat, or fine of 
blocd, but are not to suffer death by way of 
retaliation, Shafei maintains that they are 
to suffer death, since they were the cficient 
cause of death, inasmuch as the retahation 
was executed on the strength of their 
evidence; and they therfore resemble a 
Mokrih, or comyellor (in ofher words, they 
compel); the conimission of urder- nay, 
they are still more @iminal than a Mohimh, 
inasmuch as the avenger of blood in a case 
of murder, is aided in heer the murderer 
to justice ; whereas a person under compul- 
sion is prohibited, by the Law, from putting to 
death.* ‘The reasoning of our doctars is, 
that the witnesses, in this case, cannot be 
considcred either as actual perpetrators, or 
as instrumental causes of the bloodshed; for 
nothing can he considercd as a cause except 
such a thing as presses upon, and joins to, 
the agent; and the testimony of the witnesses 
cannot be considered in this light, since, not- 
withstanding they furnish lcgal grounds for 
the retaliation, yet pardon and forgiveness 
being bencvolent acts, the probable conse- 


perty of the defendant. In this case, more- 
ovcr, the decree of the Kazee, occasioned by 
this testimony, is not rendered null, since the 
denial of the primary witnesses is susceptible 
of doubt (that is, it may either be false or 
true), aa the decree of the Kazee cannot be 
reversed by a dubious circumstance; in the 
same manner as it cannot be reversed b 
the retraction of evidence, after it has passe 
on the strength of that evidence.— It is other- 
wise where the primary witnesses make the 
denial prior to the pussing of a decree; be- 
cause 1y that case the Kazce would not pass 
the deerce on the strength of the evidence of 
the secondary witnesses. Tf, however, the 
plimary witnesses avow that they had 
authorized the evidence of the secondary 
witnesses, but that they had committed an 
-crror in. so doing, they are in that case re- 
sponsible for the loss that may have been 
occasioned. — This is according to Mohammed. 
'—The two elders are of opinion that, even in 
this case, the primary witnesses do not be- 
‘come responsible; since the decree of the 
 Kazee passed upon the evidence of the 
sceondary witnesses, from the necessity 
‘under which the Kazece lies of proceeding on 
ithe proof before him, which in this case is 


Spiele is that the avenger of blood will par- 
on the person against whom they bore evi- the evidence of the secondary witnesses. — 


dence. It is otherwise in a case of compul-| The reasoning of Mohammed is that the 
sifn , for the person compelled is induced to | secondary witnesses do only repeat the evi- 
exccute the murder with a view to save his dence of the principals; and hence 1t becomes 
own life, which the compcller threatens to (in cflgct the same as if the principal witnesses 
take from him in case of his refusal , where- ) were themselves present. 

as, in the case #1 question, there is no com-| Case of retractation by both pronary and 
pulsion on the avenger of blood to execute the , secondary witnesses.--Iv both the primary 
retaliation; on the contrary, he is at free} and the secondary witnesses retract their 
liverty enuer tO puruun cue over, ur wo; evidence, We UWO Riders are TL Unal CHse OL 
execute the retaliation; and where a man | opinion that compensation is due only by the 
acts from free liberty, and not from any | secondary witnesses, because of the decree 
necessity, the cause of his actions cannot be | having passed on their evidence. Mohammed, 
ascribed to the witnesses: at least, it must{on the contrary, is of opinion that the de- 
be allowed that there is a doubt with respect | fendant has the option of taking the com- 
to their being the cause; and the existence | pensation cither from the principal or the 
of a doubt is preventive uf rctuliation. The! secondary witnesses; because (according to 
Deeyat, or fine of blood, however, takes | the doctrine of the two disciples) the decree 
place ; because that is a matter of property, | passed on the evidence of the secondaries,— 
and, as such, may be established, notwith- | or (according to his own doctrine) it passes 


standing any doubt which may happen to |on the evidence of the principals; and hence 

the defendant has the option of taking the 
cor@pensation from whomsoever of the two 
he pleases :—but as originality and depen- 
dancy are of different natures, it is not per- 


attend it. 
Secondary witnesses retracting their attes- 


tation are responsible for the damage ; hut 





e 

* This will be more fully and mpeg 8 under- 

stood by a reference to the article Ikrah, or 
Compulsion. 





* Mcaning, witnesses who attest the evi- 
denge of other witnesses. (See Chap. Y. of 
| the preceding book.) 
e 
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mitted to unite both the principals and the 
secondaries in the payment of the compensa- 

on; that is to say, the defendant cannot 
take it from both. 

The secondary witnessea asserting the false- 

d or error of the primary witnesses 8 of 
no effect.—I¥, in the above case, the secon- 
dary witnesses asscrt that the primary wit- 
nesses had either been guilty of falsehood, 
or had committed an crror in their evidence, 
the Kazee must not attend to this assertion 
because his decree, as having passed and 
issucd, cannot be affected by any assertion of 
theirs. And in this case the secondary wit- 
nesses are not liable to any compensation, 
since they have not retracted their own 
evidence, but have merely repeated the 
evidence of the principal witnesses, notwith- 
standing they had retracted it. 

Purgators receding from their justification 
are responsible.—l¥ purgators recede from 
their justification, they become responsible, 
aaa (ee to Wanecfa.—The two disciples are 
of opinion that they do not become respon- 
sible, because they have mercly performed a 
generous action in behalf of the witnesses, 
and therefore resemble witnesses who bear 
evidence to the marriage of a person accused 
of whoredom,* and why, in case of retracting 
th: ir evidence after the stoning of the person 
to whom it related, do not become respon- 
sible for the fine of blood. The reasoning 
of Haneefa is that justification is the cause 


"AGENCY. 


[Vot. 111, 


Kazee proceeds not upon the evidence itself, 

but upon the justification of it.—Hence the 

justification 1s, in effect, the moving cause of 

the decree.—It is otherwise with witnesses to 

the marriage of a person accused of whore- 

dom, because in that instance the circum- 

stance of the accused being a married person 

is particularly essential to indygce lapida-* 
tion. 

Case of retractation in suspended manu- 
mission or divorce.—IF two witnesses give 
evidence of a Yameen (or suspension on a 
condition) of divorce or emancipation, and 
two other witnesses give evidence that the 
condition had taken place, and both parties 
afterwards retract their evidence, compensa- 
tion is in that case duc only by the witnesses 
who attested the deed of Yameen, which is 
the cause of the damage, and not by those 
who attested the occurrence of the event on 
which the divorcee or cmancipation was sus- 
pended ; becouse the deeree of the Kazee 
procecded on the evidence to the deed, and 
not on the evidence to the condition.—If 
only the witnesses to the occurrence of the 
condition retract, there exists in that case 
a difference of opinion amongst the Hanee- 
fite doctors.—It is to be observed that by 
the divorce here mentioned is to be under- 
stoud divoree before consummation ; for in 
acase of divorce subscquent to consumma- 
tion neither party of the witnesses are liable 
to make compensation, because the wife’s 


of credit given to witnesses, inasmuch as the | right to her dower is established by the con- 


* Literally, ‘‘who bear cvidence to Tbsan.”’ 
(See Vol. I. p. 17), 


sumination, * 


* See Vol, I. p. 44. 
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CHAPTER I. 


A person may lawfully appoint another his | 


IT]. 


fully concluded himself, such as sale, mar- 
riage, and so forth ; because, as an individual 
is sometimes prevented from acting in his 
own pcrson, 1n consequence of accidental 
circumstances (such as sickness, or the like), 
he is therefore admitted, of necessity, to 
appoint another his agent, in order that that 
person may expedite bis wants by means of 
the powers which he derives from such 
appointment. It is, moreover, related in 
the Nakl Saheeh, that the prophet appointed 
Hakeem-Bin-Khiram his agent for purchase 
in order that he might buy for him a came 


Agent, to act on his behalf, in contracts,—11 | to sacrftice ;—and likewise, that he appointed 
is lawful for a person to appoint another his; Amir-Bin-Aum his agent for marriage, that 
agent, for the settlement in his behalf of’ he might conclude a marriage betwixt his 
every contract which he might have law- mother and the prophet. 
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And fr the management of suits, or 
criminal prosecutions; or for the payment 
or exaction of all rights except retaliation or 
punishment.—I{t is lawful for a person to 
appoint another his agent for the manage- 
ment of a suit relative to any rights what- 
ever (even to corporal punishment or 
retaliation), for the reasons already alleged ; 
and also, because every person is not himself 
capable of managing a business of this 
nature.—It is moreover recorded, in the 
Nakl Sahech, that Alee appointed Akeel his 
agent for the management of his suits, and 
that when Akeel became old he dismissed 
him, and appointed Abdvola-Bin-Jafir.—In 
the same manner, also, it is lawful to 
appoint an agent for the payment of rights, 
or the exaction of them: excepting, however, 
in cases of punishment or retaliation, the 
appointment of an agentin which (as if an 
agent were appointed to act those in the 
absence of his principal) is inWwalid ; because 
punishment or retaliation aregremitted in 
the existence of a doubt; and the absence of 
the principal creates a doubt; nay, the for- 
riveness of the prosecutor is probable in such 
n circumstance, for this reason, that it is 
praiseworthy and laudable to pardon: con- 
trary to where the witnesses only are absent 
(from the execution], as their non-retrac- 
tation is most probable: and contrary, also, 
to where the prosecutor is present, as in this 
case there is no apprehension of his having 
forgiven. 

OnJECTION.—In case of the presence of the 
principal, what necessity exists for the 
appointment of an agent ? 

{EPLY.—Even in such case there may be 
a necessity for the appointment of an agent ; 
because, as every person is not perfectly 
acquainted with the mode of exacting those 
rights, it follows that if the principal were 
debarred from the appointment of an agent, 
the door of exaction might be altogether 
closed. 

What is herg advanced is according to 
Hancefa.— Aboo Yoosaf alleges that agency 
for the establishment of corporal punish- 
nent vr retallation® (as if the agent should 
produce the witnesses) is not lawful.- The 
opinion of Mohammed coincides with that of 
Haneefa.—Some, however, maintain that he 
agrees With Aboo Yoosaf.—Others, again, 
say that this disagreement subsists only in 
case of the absence of the constituent, and 
not in case of his ae > for, in this ease, 
the agency is legal, according to all; because 
the words of an agent in the presence of his 
constituent refer entirely to the latter.—The 
argument of Aboo Yvoosaf upon this point is, 
that the appointment of an agent is the crea- 
tion of a deputy, in which-there is always 
room for doubt respecting the deputation ; 
and as, in criminal prosecutions, every doubt 
inust be avoided, it follows that the appoint- 





* In other words, for conducting a crimjnal 
prosecution. 
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ment of an agent for prosecution is invalid 

in the same manner as for the exaction of 
punishment ; and that it cannot be admitted ; 
in the same manner as evidence to evidence, 
respecting the prosecution, is not admitted.— 
The argument of Haneefa is, that prosecu- 
tion is merely a condition of the exaction of 
the right; because the necessity of the 
punishment is founded, not upon the pro- 
secution, but upon the criminality, which is 
rendercd manifest by the evidence of the 
witnesses: and hence agency is admitted in 
this casc, in the sume manner as in that of 
other rights. A similar disagreement sub- 
sists with respect to the case of a man against 
whom an action inducing corporal punish- 
nent or retaliation lies, and who appoints an 
agent for the management of his defence. 

af person under accusation may employ an 
agent to conduct his defence.—THE doctrine 
of Haneefa, however, is preferred in this 
instaneec, because the agent may make replies 
and rejoinders; and the doubt with respect 
to deputation (as before mentioned) dues not 
preventthis.—If, however, the agent should 
make a confession, it is not to be admitted 
against his constituent, because there exists 
a doubt of his having been authorized by his 
constituent to make such confession. 

An agent cannot be appointed to manage a 
swt antess the constituent be sick, or absent, 
—ItT is not lawful, according to Haneefa, to 
appoint an agent for the management of a 
cause, unless with the consent of the adver- 
sary ; execepting where the constituent is 
sick,—or distant three days’ journey, or 
further, from the place.—The two disciples 
maintain that such agency is lawful without 
the consent of the adversary; and Shafei is 
also of the same opinion. This disagreement 
does not relate to the legality of the agency 
itself, but to the necessity which operates 
upon the adversary to auswer to an agent to 
whose appointment he has not assented ; 
Aboo*Hancefa being of opinion that he is 
not under such necessity ; and the two dis- 
ciples thinking otherwise.—The argument of 
the two disciples is that the appointment of 
an agent is the act of an individual in regard 
to a right purely his own; and therefore 
ought not to depend on the consent of another 
in the present instance, any more than ina 
case of exacting payment of debt.—Hancefa, 
on the other hada: argucs that the constituent 
18 himself under the necessity of giving an 
answer, and must attend in case the magis- 
trate should summon him: now individuals 
differ with respect to their capacity of 
managing suits;—if, therefore, it were ad- 
mitted that the appointment of an agent is 
absolute with respect to the adversary, this 
woyld be injurious to the adversary ;—hence 
the validity of the appointment must be 
suspended on his consent:—in the same 
manncr as where a partnership slave is made 
a Mokatib by one of the partners, in which 
case it remains with the other partner to 
confirm the contract of Kitabit, or to break 
it as he pleases; for, although theact of the 
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Proprietor related purely to his own 
Property, yet as the carrying of it into 
execution must have injured the right of 
-the other, the validity of it is therefore 
suspended on his consent ; and so also in 
the case in question.—It is otherwire where 
the person is sick or absent, for in this case 

is appointment of an agent is valid without 
the consent of the adversary, since he cannot 
himself be compelled to appear under such 
i stances. 
er Oraheud to travel.—It is to be observed 
that in the same manner as Haneefa holds 
the appointment, in this particular, of an 
agent ae an absent person to be valid, so 
also docs he hold the appointment by one 
who is immediately about to travel. ae 
A woman may appoint an agent for liti- 
ation in all cases.—A WOMAN who remains 
In privacy, and is not accustomed to go to 
the court of the Kazce, ought (according to 
Aboo Bekir) to appoint an agent for the 
management of her cause; and acquiescence 
is incumbent on her adversary.— his doc- 
trine haa been adopted by ouremodein 
lawyers; and decrces are passed accord- 


agency, to be valid, must proceed from 
a competent constitvent.—Tur validity of 
arcney, In any businces, rests upon two 
conditions :— First, that the constituent be 
himeclf legally empowered to perform the 
business for the execution of which he has 
appointed another (for, as the agent derives 
his compctency fiom the constitucnt, it 1s 

>that the constituent should him- 
be competent, before he confer the 
pacity on another), 

And must be rested in a person of un- 
aerstanding.—S¥CONDLY, that the agent be 

-of sound understanding, in such a degree as 

may enable him to know and exceute the 
ousiness to which he has been appotnted.— 
If, therefore, a person pee a child or an 
idiot his agent, it is invalid; whereas, if a 
freeman, who is adult and of sound judg- 
ment, appvint his fellow* his agent,—or, if 
a privileged slave appoint his fellow his 
agent, it is valid. 

A Mahjoor slave, or an infant (capable of 
ttinderstanding) may be appointed an agent.— 
I¥ a person appoint. an infant who under- 
stands purchase and sale, or a Mahjoor (or 
inhibited) slave, to be his agent, it is in 
either case valid. The rights of the contract, 
however, do not appertain to them but to 
their oonstituent.—The reason of the vali- 
dity of the appointment is that the infant 
is capable of vil uae and therefore 
his act is held to be valid, when done with 
the permission of his guardian ;—and the 
slave is capable of acting, and is the mgster 
of his actions when they relate to himself, 
though not if they relate to his master ; but 
agency for another does not relate to his 





* Meaning, onc who resembles hint in 
those points. 
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master. The appointment of the infant or 
slave, therefore, 1s valid. 

But the obligations they enter into are not 
binding upon them, but upon their consti- 
tuent.—They are neither ot them, however, 
capable of performing the obligations of the 
contract:—the infant, because of his want 
of compctency; and the slave. ebecause ite 
would interfere with the rights of the 
master ;—the performance of the contract, 
therefore, rests with the constituent.—It is 
related as an opinion of Aboo Yoosaf, that 
if an infant, or a slave, as above described, 
should make a sale, and the purchaser, being 
ignorant of their situation, should after- 
wards be informed of it, in that case it is 
in his option to annul the contract,—be- 
cause having concluded the bargain on a 
supposition hat they were competent to fulfjl 
the rights of it, and being afterwards in- 
formed that therights of the contract did 
not rest with'them, he becomes of conse- 
quence cntled to annul it in the same 
manncr as if he had discovered a defect in 
the subject of it. 

Contracts concluded by agents are either 
such as the agent refers to himself.—Tuk 
contracts conchided by agents are of two 
/kinds:—Fixst, such as the agent refers to 
himself ; and which do not depend, in any 
degree, on the constituent; as in the cases 
of sale or hire, which relate to the agent 
and not to the constituent.—Shafei main- 
tains that the rights of sale appertain to the 
constituent ; because the rights of a contract 
of sule are dependants of the cflects of it ; 
and as the ctlcct, namely, right of property, 
appertains to the constituent, so in the same 
Tanncr its dependant also appertains to him: 
; Aan agent for sale, theretore, is the same as 
a messenger, or an agent for marriage.—The 
arguments of our doctors are that an agent 
iis the contracting party, both in reality 04 
in effect :—in reality, because the contract 
is formed by speech, and the speech of the 
agent is authentic because he is a man: 
and in effect, because, beitg himself com- 
petent, there 1s no necessity for the reference 
of the rights of the contract to the constitu- 
ent; whereas, if he were merely a messenger, 
he would not be exempt from’ the necessity 
of referring the rights of the contract to the 
constitucnt, as is the case with a messenger, 
—Now since such is the nature of agency, it 
follows that an agent is considered as a 
principal in regard to the rights of the con- 
tract; and hence Kadooree, in the treatise 
which bears his name, says ‘an agent for 
sale delivers the goods an takes possession 
of the purchase-money, and is liable to be 
sued for any defect in the subject of the 
sale ;’’—and, on the other hand, ‘‘an agent 
for purchase receives the goods, and delivers 
the price, and may sue the seller for any 
defect in the goods ;"’—because all these are 
considtred as the rights of sale. ‘The con- 
stituent, moreover, is the proprietor of the 
thing purchased through his agent, ab initio ; 
in a same manner as when a slave accepts 
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a gift, or catches game, or gathers fire-wood ; 
in all which cases the master is proprietor 
of the gift, of the game, or of the fire- 
wood, «b initio; that 1s to say, the property 
is not held first to rest in the slave, an 
then to shift to him.—This doctrine of the 

rimary existence of the right of property 
e 7 ‘ 

in the constituent is approved :—contrary to 
Koorokhee, who maintains that, in conse- 
quence of the purchase, the right of pro- 

erty rests vA Sead in the agent, and trom 

im shifts to the constituent). 

Or to his constituent.—SECONDLY, such as 
the agent refers the performance of to his 
constituent, and in which he has an imme- 
diate interest; such as marriage, Khoola, or 
composition for wilful murder ; in all which 
cases, the rights appertain to the constituent 
and not to the agent.—Hence no demand 
can be made on the husband’s agent for the 
dower; nor can the wife’s Myent be required 
to deliver over the dower to Qer husband 
for in these cases the agent is ® mere mes- 
senger, and is not exempt from the necessity 
of referring the performance to his consti- 
tuent: for if hie agent, in the case of 
marriage, were to refer the performance to 
himself, it would become his marriage, and 
not that of the constituent (whence the 
necessity for considering him as a_ mere 
sani Alan reason of this is, that as 
none of these contracts are of a nature to 
admit of the agcut first acting in them as a 
principal, he 1s therefore obliged to refer 
them to the constituent, and to act himself as 
a@ mere messenger.—Manumission for a com- 
pensation, contracts of Kitabat, and compo- 
sitions after denial, are all of the second 
class. — With regard to composition after 
acknowledgment, it 1s of the first class, as 
partaking of the nature of sale.—An agent 
fog the delivery of a gift, or of charity, or 
for the restitution of a deposit, as being a 
mere announcer, is the same as a messenger. 
The case is also the same with regard to an 
agent for the exgcution of loans or pledges ; 
because the effect of these (namely, the 
right of property) is established by means 
of the seisin of the thing given or hestuwed 
in charity, and so on ;—and as the thing, in 
these cases, belonged to the constituent and 
shifts to the donee or the other in conse- 
quence of the scisin, the agent, being as it 
were a mere stranger to the thing, cannot 
be considered as a principal, but must be 
regarded merely as an explainer or a mes- 
senger.—It is otherwise in sale, because the 
effect of sale is established by speech, and 
the agent is the speaker.—In the same man- 
ner, also, as an agent in the above cases of 
executing gifts, &c., 18 a mere messenger, 60 
is an agent appointed by the petitioner (or 
person to whom the gift, the charity, &c., is 
given). The case is the same with respect 






to an agent for a contract of co-partnership | 


. e 
or Mozaribat. 


An agent cannot be appointed to receive a 
loan.—WiTH respect to an agent for ghe 
receipt of a loan, the appointment is null ; 
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insomuch that, if a person, in virtue of such 
appointment, should receive a loan, and take 
possession of it, he, and not the constituent, 
would be the proprietor of it. It is other- 
wise with respect to a messenger; for the 
receipt of a loan by a messenger is lawful. 

A debt contracted to an agent cannot be 
exacted by his constituent.—1F a constituent, 
in the case of having sold goods through his 
agent, should demand payment of the price 
from the purchaser, the purchaser may law- 
fully refuse to comply ; because, with respect 
to the contract or its rights, the constituent 
is as a stranger, since the rights of the con- 
tract appertain to the contracting party. 

But ef payment be made to the constituent, 
it is af Bk however, the purchaser pay 
the price to the cdnstituent, it is lawful; nor 
is the agent afterwards entitled to demand 
it from him, since he has paid it to the con- 
stituent, to whom it of mght belonged :— 
but if the agent persist in demanding it 
from him, then let him take it back from 
the constituent and pay it to the agent, and 
let the agent give it to the constituent; a 
mode in which there is evidently no advan- 
tage to any. 

And the debtor may (in his payment) 
deduct a debt owing him by the constituent. 
—Ir isto be observed that as the right be- 
longs to the constituent, the purchaser may 
in case of the constituent Mee indebted 
to him, deduct the debt trom the price. If, 
however, the constituent and agent be both 
indebted to him, he is only entitled to deduct 
from the price the debt of the constituent. 

Or by the agent (when he alone is indebted 
to him).—ITf, on the other hand, the agent 
only be indebted to him, he is at liberty 
(according to Hanecfa and Mohammed) to 
di duet it from the price; because the agent 
(as they hold) may, if he please, exempt 
the purchaser entircly from the payment. 
In either case, however (that is, whether 
the pfrchaser make a deduction on account 
of the debt due by the agent, or whether 
the agent exempt him entirely), the agent is 
responsible for the whole to his constituent. 


CHAPTER II. 
OF AGENCY FOR PURCHASE AND SALE. 


Section I. 
Of Agency for Purchase. 


An agent must be properly instructed with 
respect to what he is to purchase.—WHR8N a 
person appoints another his agent for pur- 
chagng some indefinite thing, it is necessary 
that he explain the kind and quality of the 
thing, or the kind and price of it; in order 
that the agent sag know the nature of the 
act for which he has been appointed, anf 
thence become capable of executing it. 

Evrcept where his powers are general.—Ir, 
however, @ person appoint another an abso- 
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lute agent, by saying to him, “ purchase for from the finest silks to the coarsest sheet of 
me whatever thing you may judge advisable,” cotton; and the term house is applied to 
in that case the explanation of the kind, &c., things which (with respect to species) are 
is unnecessary, because the constituent, in conspicuously different from each other, 
this instance, charges the agent with a dis- from a variety of causes, such as neigh- 
cretionarf care of his interests; and whatever bourhood, the abundance or paucity of 
he may then purchase is considered as in rights and privileges, or the situation in par-, 
obedience to his order.—In fact asmall degree ticular lanes or cities: from the great uncer- 
of uncertainty in agency (such as an unéer- tainty in all these cases, therefore, the agency 
tainty of the quality) is of no consequence, is invalid. 
according to a favourable construction of the Unless in case of subsequent explanation. 
law; because agency is founded on liberal —But it becomes valid in case of an explana- 
principles; and making an explanation of tion of the price of the house, or the species 
the quality an essential would be a restraint of the cloth or animal. 
upon it. A power to purchase taam [ food] is re- 
An agency 1s invalid where the terms in stricted to the purchase of wheat or flour.— 
which it is expressed leave a great degree of IF a person give another a hundred dirms, 
uncertainty with respect to the subject of it. and say to him ‘‘buy for me, with these 
—Ir the constituent, in the appointment of dirms, food;” in that case the word food 4s 
his agent, should use a word applicable toa construed to mgan wheat, or the flour of 
varicty of gencral kinds, such as animal,—or wheat, ona fr ,ourable construction.—Ana- 
a word which serves to express a variety of logy would “aggest the meaning to be any 
meanings, such as Dar,*— in this case the kind of foo whatever, according to the real 
appointment of agency is invalid, even al- import of the word.—The reason for a more 
though the constituent may have“specificd favourable construction, in this particular, 
the amount of the price; for articles of each is that the word taam [food], when used in 
kind may be purchased for the same price; purchase and sale, means (according to 
and it is not known which kind the consti- general custom), wheat and the flour of it; 
tuent. wishes.— Hence the agency in this case, and as general custom must be preferred to 
on account of the great degree of uncertainty, mere analogy, the law, for that reason, in all 
becomes impracticable. If, also, the word ; cases of purchase and sale, construes the word 
used he canlical le toa variety of species, the | taam oed to mean wheat, or the flour of 
agency is invalid, unless the constituent spe- |it.—Some have said that if the constituent, 
cify the price, or define the sperics, though | in this case, give many dirms (ten, for in- 
he should not mention the goodness or bad- | stance), then the word food is construed to 
ness of the quality. If, however, he specify | mean wheat: if, on the other hand, he give 
the price, or define the quality, the agency is! a few dirms (three, for idee te it 1s con- 
valid, because the speciication of the ie 'strued to mean bread made of wheat; and if 
leads to a knowledge of the species ; and the ha middle number (such as seven), 1t is con- 
mention of the species leaves only the uncer- | strued to mean the flour of wheat. 
tainty of the quality, which is considered a An agent may return goods purchased by 
degree of unccrtuinty so trifling as not te, Aim to the seller, on account of a defech— 
prevent the execution of the agency. Thus, | ly an agent, after purchase, discover a defect 
if a person constitute another his agen for}in the goods, he may then return them to 
the purchase of “a slave, whether male or) the seller; because the rejection of the sub- 
female ;’ the agency is invalid, because ‘Sa ‘ject of sale on account of ¢ defect is one of 
slave, whether male or female,” applies to a’ the rights of a contract of sale; and the 
variety of species. If, however, he explain agent, as being one of the contracting par- 
the particular specics (such as Turkish, Abys- ties, is entitled to all the rights of the con- 
sinian, Indian, or of a mixed descent), the tract. 
appointment is valid.—Inthe same manner, But not after having delivered them to his 
also, the appointment is valid where the price constituent.—Tuis, however, is only where 
only isspcciticd, because in that case (as was the agent has not delivered over the goods to 
before explaincd) a small degree only of un- his constituent; for, after that, he cannot re- 
ecrtainty remains.— It is recorded in the turn it to the seller unless by permission of 
Jama Saghcer, that ifa person desire another the constituent ; because, after delivering the 
to purchase for him cloth, or an animal,t or goods bought to his constituent, his agency 
a house, the agency is invalid, because of the ceases; and also, because, if he were then 
reat degrec of uncertainty ; asthe term daba permitted to return the goods to the seller 
or pee) mcansevery animal that moves without the consent of the constituent, the 
on the face of the earth, although, in common seisin made by the constituent in his own 
acceptation, it signify either a horse, angass, behalf would be set at nought. 
or a mule ;—in the same manner, cloth isa 4 right of pre-emption may be enforced 
generic term, applicable toa variety ofspecies against an agent before delivery to his con- 
stituent; but not afterwards. (Ir is to be 
obscrVed that as, previous to the delivery of 
* This word signifies a house, a stake, and the goods to the constituent, the rights of the 
a variety of other mcanings. : coxtract rest with the agent, and cease and 
+ Arab# Daba. expire after the delivery, it follows that if a 
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person claim his right of Shaffa* in a house 
purchased by an agent, he has a right to sue 
the agent previous to the delivery of the 
house to his constituent ; but after the deli- 
very no action would lie against the agent.) 
gency tn Sirf or Sillim ts valid.—Ir a 
person pppoe an agent for executing a con- 
tract of Sirf or Sillimt it is valid; because 
the constituent being himself competent to 
these contracts may lawfully (on the prin- 
ciples already explained) empower another 
to execute them on his behalf. It is to be; 
observed, however, that the Sillim here men- 
tioned means a purchase by way of Sillim 
(or advance), and not a sale by that mode; 
because, if a sale of that nature were allowed 
by agency, it would necessarily follow that 
the agent must himself become liable for a 
articular article in lieu of a price which he 
as not received.—It is likewise to be ob- 
served that if, in cithcr of fgso cases (that 
is, either the contract of SilluiNgr Sirf), the 
agent i is the buyer) be sepQpated from 
the seller,—previous to his scisin of the goods, 
in the case of Sillim,—or, to the mutual 
seisin of the article of exchange in the case 
of Sirf,—the contract becomes null; because 
the agent being a party, his separation from 
the other party previous tuo the scisin is the 
cause of annulment of both contracts (con- 
trary to where the constituent is separated 
from the seller before the seisin; because not 
being himself a party, his separation is of no 
consequence).—Sincc, therefore, the agent 1s 
a party, it follows that his seisin and deli- 
very are valid, although he be one to whom 
the rights of a contract cannot appertain 
(such as an infant or an inhibited slave). It 
is different with regard to a messenger In a 
contract of Sillim or Sirf; for his seisin 1s 
not valid, as his function relates to the con- 
tract and not the scisin; because a messenger 
mefely delivers the speech of his employer 
to another; and seisin is no way connected 
with speech. Moreover, a speech delivered 
by a messenger refers itself to the dictator of 
the message; a rflessenger is, therefore, not 
considered as a party; and hence his scisin, 
as being the seisin of a stranger, is not valid. 
An agent, paying for goods with his own 
money, ws entitled to repayment from his con- 
stituent.—Ir an agent for purchase pay the 
price of the goods from his own property 
and obtain possession of them, he is entitled 
to repayment from his constituent, for two 
reasons.—I' inst, he stands as a seller, and 
the constituent as a purchaser; because a 
virtual exchange is estavlished between 


them (whence it is that if an agent and his | 


constituent disagree, with respect to the 
price, an oath is tendered to both, as holds 
in all mutual exchanges of property fur 


ete mtu seni epi ml terse manana 


* A right of neighbourhood, which gives 
the neighbour a privilege of pre-empti®n.— 
It is fully treated of under the head of 
Shaffa. . 

+ See Sales. 
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property; and the constituent may also 
return the thing pores to the agent, on 
account of any defect):—whon, therefore, 
the thing purchased is duly delivered to the 
constituent by the agent, the agent is entitled 
to take from him the price he may have given 
for it: —SECONDLY, as the rights of the con- 
tract appertain to the agent, and as the con- 
stituent is informed of this, it follows that 
he gives his consent to the agent’s payment 
of the price from his own property. If, 
therefore, the goods be lost in the hands of 
the agent, aud he should not previously have 
made a detention in his own behalf of those 
goods from his constituent, the loss in that 
case falls upon the constituent, and he be- 
comes liable for the price to the agent; be- 
causo the seisin of the agent, so long as he 
makes no formal detention of the purchase 
from his constituent, stands as the seisin of 
the constituent; and therefore he is held to 
have been virtually possessed of the goods 
whilst the loss took place. 

-{n agent may detain from his constituent 
what he purchases, until he be paid the price. 
—AN agent is entitled to detain from his 
constituent any purchase he may have made 
on his account, until he be paid the price by 
him, according to what was before said, that 
the avent stands as the seller, and tho con- 
stituent as the purchaser.- Ziffer maintains 
that the azent is not entitled to detain the 
purchase, as the constituent has already 
made seisin of if; because, as the seisin of 
the agent is, virtually, the seisin of the con- 
stituent, 1 is consequently the same as if the 
agent had actually delivered them over to 
him: the agent’s right of detention, there- 
fore (in satisfaction of his claim to payment 
of the price), ceases, in the same manner as 
In case of his actual delivery of them. Our 
doctors, on the other hand, argue that the 
delivery of the goods to the constituent (on 
the principle of the seisin of the agent being 
the seisin of the constituent) is a matter of 
necessity ; but does not imply any consent 
on the part of the agent to the relinquish- 
ment of his right of detention.—The seisin 
of the agent, morcover, is not tho actual 
scisin of the constituent; but is rather sus- 
pended. —If, therefore, the agent should not 
detain the goods from his constituent, his 
seisin stands as the scisin of bis constituent ; 
but if he detain them, his scisin is then con- 
sidered as on his own behalf. 

But of the purchase perish in the agent's 
hand during such detention, he is responsible, 
—Ir, in the case before stated, the agent 
detain the purchase from his constituent, 
and it perish in his hands, he is answerable, 
according to Aboo Yoosaf, in the same 
manner as for a pledge.*—Mohammed is of 
opinijn that he is answerable in the same 
degree as when goods, the subject of a sale 
decay, or are lost, in the hands of the seller, 
in which case the responsibility is for the 





* That is, not at the rate of the esti 
price, but of the actual value. scumas 
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price, not for the value ;—that is, the pur- 
chaser is exempted from the payment of the 
price;-—and such is also the doctrine of 

aneefa. — Ziffer, on the contrary, is of 
opinion, that responsibility attaches in the 
same degree as in a case of usurpation; * 
as the detention has been made without any 
right.—The argument of Hancefa and Mo- 
hammed is that the agent stands as the 
seller of the article in question to the con- 
stituent, and detains it from him in order 
that he may exact. payment for it; and 
consequently that the constituent stands 
acquitted of the price on the decay or de- 
struction of the article in the hands of the 
agent.—The reasoning of Aboo Yoosaf is 
that the thing in question, in the hands of 
the agent, was not at first a subject of 
responsibility, but became so in consequence 
of detention with a view to satisfaction for 
the price; and the same is the actual pro- 
py of a pledge :—contrary to a purchase ; 
as that is a subject of responsibility in the 
hands of the seller from the first and not 
because of detention for the price® A con- 
tract of sale, moreover, is eancelled in 
consequence of the loss of the subject of it; 
but in the case in question, the original 
contract between the agent and seller is not 
annulled.—Haneefa and Mohammed, how- 
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same manner as where a person empowers 
another to sell his slave for a thousand 
dirms, and the agent obtains two thousand ; 
in which case the constituent is entitled to 
the whole of the sum so obtained. —The 
argument of Haneefa is that the constituent 
having expressly enjoined the purchase 0 

ten ratls, it follows that the exowss must bé 
considered as pave been purchased by the 
agent on account of himself,—and for which 
he must accordingly pay the price :—con- 
trary to where an agent, Sad empowered 
to sell a slave for a thonsand dirms, obtains 
two thousand fur him; because, in this case, 
the excess being in exchange for the property 
of the constituent, is consequently his right. 
—If, however, the agent were to purchase 
for one dirm twenty ratls of flesh of that 
kind which is sold at the rate of twenty ratls 
per dirm, the pyychase (in the opinion of all 
our doctors) is:.uade by the agent for himself; 
because the‘‘ohject of the constituent was 
evidently f€¢ meat, and that object has not 
been here obtained. 

An agent cannot purchase for himself any 
specific article which he ts directed to pur- 
chase for his constituent.—IF a person ap- 
point another his agent to purchase for him 
some specific article, in that case the agent 
is not entitled to purchase the article for 


ever, maintain that though the original con- | himsclf; because this is a breach of the 


tract of sale be not annulled, vet the contract | trast. reposed in him by his constituent ; 

which virtually subsists between the agent! and also, because it is a dismission of 

and constituent is annulled, in the same! himself from his appointment, which he 

manner as if the constituent were to return | is not (in the opinion of some) empowered 

the goods to the agent on the discovery of a| to do, unless in the presence of his consti- 
efect. tuent, * 

Case of an agent purchasing, at the rate of) Unless he purchase it for something of a 
his instruction, a larger quantity of anarticle | different nature from the price specifiled.— 
than was specified in the iustruction.—Iv al Tr, however, the constituent should have 
person appoint another his agent for the specified the price of the article, and the 
purchase of ten ratlst of flesh for one dirm, | agent purchase it for a price of a different 
and the agent purchase twenty ratls, for one species from that mentioned by the consti- 


dirm, of that kind of flesh whieh is sold at) tuent 3 
the rate of ten ratls for one dirm ; mn that 


or if, the constituent not having 


: Specified the price, the agent purchase the 
case (according to Haneefa) it is incumbent | article, not for dirms, 


kat for something 


on the constituent to take only ten ratls for; estimable by weight or measurement of 


half a dirm. The two disciples maintain 
that it is incumbent on him to take the 
twenty ratls for one dirm. In some copies 
of Kadooree it is written that Mohammed 
coincides in opinion with Haneefa, and that 
his doctrine in the Mabsvot is not incom- 
patible with it, he having only observed 
there, that ‘the constituent ought to take 


capacity. 

Or through the meditation of another agent. 
—Or, lastly, if the agent appoint another 
agent, and that secondary agent purchase 
the article in the absence of the primary 
agent; in all these eases the purchase is 
held to have been made on behalf of the 


agent himself, and not of his constituent, 


ten ratls for a half dirm.”—The argument of | because of the deviation from his consti- 
Aboo Yoosaf is that the constituent ordered , tuent’s orders.—If, on the other hand, the 
the agent to expend his dirm in the purchase | secondary agent conclude the bargain in the 
of flesh, under a conception of the price being | presence of the primary agent, the purchase 
at the rate of ten ratls per dirm: when, jis in that case considered as made for the 
therefore, the agent purchased twenty ratls |constituent, because the wisdom and judg- 
for the dirm, as he appenrs to purchasesthem | ment of the primary agent is held (in con- 
on account of his constituent, he is conse- | sequence of his presence) to have been 
quently entitled to take the whole; in the; exerted; and hence there is no deviation 
| from, the orders of his constituent. 
Case of agency tn the purchase of an tnde- 
value, finite slave.—IF a person appoint another to 
: peirchase for him an indefinite slave, and the 
agent accordingly purchase a slave; in that 





s 


*That is, at the rate of the full 
whatever that may be. 


+t A rael is about one pound, Troy weight. 


Loox XXITI.—Cmap. IT.] 


case the slave beloags to th3 agsnt himself,” 
unless he declire, ‘‘I intendsd ths pae- 
chase for my constituent,’’—or unless he 
make the purchise with the constituent’s 
property. — The compiler of the Hedaya 
remarks that this case miy occur in various 


aay 

hich admits of four descriptions. — 
Frast, where the agont refers the contract 
to his constituent’s money, as if he should 
say, ‘‘with this thousind dirms (meaniag 
those of his constituent) I have purchased 
this slave ;”’ in which cise the slave goes to 
the constituent. (Chis is the eas? which is 
meant by the above expression, ‘or unless 
he make the purchase with the constituent’s 
property ;”’ for that does not moan ‘that he 
shall first make the purchase for a thousand | 
dirms, generally, and then pry it from the: 
property of his constituent.””) Srcovpry, 
where the azent refers ths™sqntraet to his 
own money: in which eise A slave for 
evident reasons, belongs to the &gent him 
self, sine» he ha3 referred the contract to his 
own property. Trrrpiy, where the agent 
refers to money in general; in whieh eas: 
the purchase is male either for himself or 
his constituent, as he muy hive resolve bin 
his miol at the time ;—bee vse the agent, in 
a cas? of the present description, is at full | 
liberty either to make the purehis? for him- 
self, or fur his coistituent. Ef, thorefore, | 
the agent and constituent disigres (the | 
agent asserting that ho intended the par- 
chase for himself, ant the constituent de- 
claring that he intendsd it for him), then 
the payment of the prive must determine ; 
that is, the slave is aljudzed to him from 
wh se property the pries is prid.—If, on the 
other hand, it be anit by both that no 
resolution was formed, Mehimmed alleges 
the,slave, in this case, to be th: property of 
the agent; because of his being the eontract- 
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tion; which we ‘have already explained.—It 
is to be observed that all the several modes 
here desoribed apply eanaly to the appoint- 
ment of an agent for the management of a 
contract of Sillim. 
Case of dispute between the agent and con- 
stituent respecting a slave who, after being 
urchased by the agent, dies in his hands.— 
F a person appoint another to purchase for 
him a slave for a thousand dirms, and the 
agent afterwards inform him that “he had 
acvordingly purchased for him a slave for a 
thousand dirms, but that the slave had died 
in his possession,’—and the constituent, on 
the other hand, assert that ‘he had pur- 
chased the said slave for himself and not for 
him :"? —in this ease the assertion of the oon- 
tituent, corroborated by an oath, must be 
credited. —This, however, p-oceeds on a sup- 
position that the constituent had not pre- 
viously delivered the said thousand dirms to 
his agent:—forif he should have given the 
thousind dirma, the decliration of the agent 
mest be eredited: because, in the former 
instane?,*tho awont gives inform ution of his 
performines of an act which he is not now 
eapable of carrying into full execution (since 
he cannot purchise a slave who is dead), 
and his object is to get a thousand dirms 
from the constitaent, who, on the othor hand, 
doutes his right: and the word of a defendant 
is creditable before that of a plaintiff: and, 
in the latter instance, the agent is a trustee, 
having the prics in his hinds as a deposit ; 
and his objest being tu oblain a releasoment 
from his trust, his assertion is therefore cre- 
dited. --If, however, the slave be actually 
alive at the timo of the disagreement, the 
declaration of the agent must be eredited 
(according to Haneefa and Mohammed), 
whether the constituent have delivered the 
price or not; because the agent gives infor- 
mation of his having performed an act which 


ing party, and also, bseans: of the proba. heis cup uble at thiut instant of carrying fully 
bility there is that every one acts for himsel’, | into eXecution ee it is in his power to 
unless where it cag be proved to the contrary, | purchase this slave, as he is living), and 
which the case in question du-s not almit of. | hence his word is not lable to suspicion. — 
—Abov Yoosaf is also of opinion that the According to Hancefa, indeed, if the con- 
payment of the price ought to d-termine the stituent should not have d:livered the price, 
right tu the purchase; begause it serves | his assertion must be eredited, as the agent 
a criterion tu determine the action of the!is in this case liable to the suspicion of 
agent, which otherwise admits of two sup-, having first purchased the slave on account 
positions; and also, because, if the purchase | of himself, and asserting afterwards (on the 
were to be considered as made on account of , discovery of a defect) that he has parchased 
the agent, notwithstanding his having paid| him for his constituent. It is otherwise 
the price from the property of the constituent, | where he has already received the purchase- 
it would follow that the agent is an usurper. | money, beeiise then he is considered as a 
This conclusion of Abvo \o»saf, however | trustee of it, and his assertion is credited, 
(that the agent would, under these circum-‘as it tends to procure him a releasement 
stances, be an usurper), docs not necessarily | from his trust :—whereas, in the other case, 
follow: on the contrary, he cannot otherwise | he cannot be considered as a trustee, since 
be considered than as in the case where the ' the gpurchase-money is not in his posses- 





parties disagree with respeet tu the inten- | sion. 
ee _ | Inacase of dispute between an agent and 

® constituent respecting the purchase of a spe- 
* That is, the agent is considefed as cific slave, the declaration of the agent = 
having made the purchase on his own be credited.—I¥a person desire his agent to 
account, and consequently must pay ghe purchase for him a specific slave, and they 
price out of his own property. afterwards disagree during the life-time of 

® 
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the slave (the constituent asserting that the) make a just purchase, which precludes him 


ent had purchased him for himself, and 
the agent declavitig that he had purchased 
him for his constituent), in this case it is 
universally agreed that, whether the con- 
stituent may have delivcred to him the price 
or not, the assertion of the agent must be 
credited ; because the agent gives informa- 
tion of his performance of an act which he 
is at that moment capable of carrying fully 
into exceution; and also, because he is not 
in this case liable to any suspicion, since an 
agent for the purchase of a specific thing 
cannot purchase that thing for himself in 
the absence of his constituent, for the reasons 
already caplaincd ; in opposition to the case 
of an indctinite thing (according to the doc- 
trine of Hancefa, as exhibited above). 

An agent, avowing his commission, cannot 
afterwards retract, unless the alleged con- 
stituent deny the commission.—-IF one person 
say to another “scll to me this slave in be- 
half of Omar, who is my constituent;’’ and 
the slave be accordingly sold, and the agent 
afterwards deny that he had been awthorized 
to make the purchase by Omar, and Omar’ 
then appear, and assert that he had desired 
the said agent to purchase the said slave for 
him,—in this case Omar is entitled to tak« 


from making a deceitful one.—The doctrine 
in this case is universally agreed to. . 

IF a person desire another to purchase him 
two particular slaves, without mentionin 
the price, and the agent purchase one 0 
these slaves, it is valid; because the appoint- 
ment of the agent, in this igstance, is¢ 
general (in other words, does not restrict 
the agency to the purchase of both slaves by 
one contract); and it seldom happens that 
two slaves are purchased by one contract, as 
a master seldom sells two slaves by one con- 
tract. 

But not if the purchase be at an evident 
disadrantage.—It is lawful for the agent, 
therefore, to purchase one of the two 
(unless, indecd, the purchase be made at an 
evident disadvantage, which would be con- 
trary to the end of the appointment). 

Nor if the py ee the rate expressed 
in his stryfein unless the difference be 
trifling.— Ina person desire another to pur- 
chase for him two specific slaves (who are 
supposed to be of equal valac) for one thou- 
sand dirms, and the agent purchase one of 
these slaves for five hundred dirms or less, it 
is valid, according to Haneefa.—If, however, 
he should purchase him for more than five 


the slave, because the agent has himself: hundred dirms, the contract is not binding 
ac cnowledged his agency on his behalf, andj on his constituent. The reason of this is 
denial after acknowledgment is of no eftect. | that the constituent, having opposed one 
—If, on the other hind, Omar should deny I thousand dirms to the two slaves, who are 
his having authorized the purchase, in that | equal in value, did of consequence intend 
case he is not entitled to take the slave, ! that the agent should pay five hundred dirms 
because the acknowledgment of the agent is! for cach. The agent, Aieeefore: in paying five 
set aside by the denial of Omar.—But if,; hundred dirms, conforms exactly to the 
under these circumstances, the purchaser! orders of his constituent ; and although, in 
should deliver the slave to Omar, it becomes | prying less for him, he docs deviate from his 
then a contract of sale, for which the original ; orders, yet this being a laudable deviation, 


urchaser is responsible, seeing that Omar 
as purchased it from him after the mode of 
Tanta, that is by mutual gift, as when a 
person buys a thing for another without his 
authority and then delivers the said tiing to 
that other.--The doctrine of this ease shows 
that the delivery of a thing according to 
sale, sufliees to establish a sale by Taata or 
mutual gift, even although the giving and 
reociving of the price should not have taken 

lace; and it also shows that a sale by Taata 
in things of great or little value is estab- 
lished by the mutual consent of the parties. 
This is the authentic doctrine in the case of 
such sales, 

An agent is at liberty, if he ehoose, to pur- 
chase only one of tio slaves specitied.—I|¥ a 
alert commission another to purchase for 

im two specific slaves without mentioning 
the price, and the agent purchase one of them, 
it is valid; for‘in this instance the appoint- 
ment of agency is valid, and does not restrict 
the agent to purchase both of the slaves by 
one contract, which is often impracticable, 
because of the objection of the proprietor to 
(nclude them both in one contract.—The 
agent may therefore lawfully purchase one 
out of two slaves, unless when he does it. by 
deceit, asehis agency authorizes him only to 





in favour of his employer, is therefore bind- 
ing. In purchasing him, on the other hand, 
for more than five hundred dirms, whether 
the excess be great or small, he is guilty of a 
deviation from his orders unfavourable to 
the interests of his employer, and which is 
. @ . 

therefore not allowed; untess, indeed, the 
agent purchased the other slave for the sum 
remaining to complete the thousand dirms, 
before any litigation happen between him and 
his constituent, for the former purchase.- 

What is here advanced proceeds upon a fa- 
vourable construction of the law. Analogy 
would suggest that the contract, in this case, 
ought not to be binding on the constituent, 
because of the deviation from his orders.— 
The reason for a more favourable construc- 
tion, in this particular, is that the purchase 
of the two slaves for one thousand dirms 
(which is theexpress object of the constituent) 
is here sbGintde and that the limitation of 
their prices to five hundred each, in an equal 
manner, is only an implied object, since it 
requires to be established by reasoning ; anu 
an express object is always preferred to an 
impliéd one.—The two disciples maintain 
that if, in the case in question, the agent 
should have purchased one of the two slaves 
for more than five hundred dirms, by a con~ 
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tract disadvantageous only in a small degree 
(which cannot always be avoided), and the 
money remaining svffice for the purchase 
ofthe other slave, it is valid; because the 
agency is absolute (that is to say, is not re- 
stricted to the payment of five hundred dirms 
‘ for one slave), although it be restricted to 
a just an@ proper contract, which that in 
question may be considered, as the disndvan- 
tage attending it is not great and obvious. — 
Itis, however, absolutely necessary that the 
sum remaining suffice to purchase the other 
slave, in order that the object of the con- 
atituent (namely, the purchase of both for one, 
thousand dirms) be obtained. | 

An agent may liquidate a debt due from 
him to his constituent, by the purchase of ai 
apecific article, —I¥ a person i sire another, | 
who owes him one thousand dirms, to pur-! 
chase with it a specific slave, and the agent | 
act accordingly. it is ld¥dnl; because ae 
specification of the subject Neal amounts 
to a specification of the sell: and as a 
specification of the scller would have been 
lawful (for reasons which will hereafter 
appear), so, in the same manner, the specifi- 
cation of the subject is also lawful. 

But wf the article be not speertied, and 
perish, after purchase, in the aqent’s hands, 
the debt ts not liqiadated.—1¥ a person desire 
another, who is indebted to him one thousand 
dirms, to purchase with it an indcfinite slave ; 
und the debtor accordingly purchase a slave, 
and the slave die before the delivery of him 
to the constituent; in that case the slave is 
held to have been the property of the agent. 
—If, on the other hand, he die after dehvery 
to the constituent, he is then held to have 
been the property of the constituent.— This 
is the doctrine of Haneefa. The two disciples 
allege that the prepeTey of the constituent 
copmences on the instant of the agent ob- 
taining possession of the slave.---A similar 
disagreement subsists with regard to the case 
of a creditor appointing his debtor to make 
a purchase with §he debt, cither by a contract 
of Sillim or Sirf.—'lhe argument of the two 
disciples is that dirms and dcenars, whether 
ready money or dcbt, are not specific when 
ope to any thing in a contract of ¢x- 
change (whence it is, that if a person were 
to sell a specific and existing article, in ex- 
change for a debt, and both parties agree 
that the purchaser docs not owe the seller 
any thing, yet the contract of sale is not 
rendered void): it is, therefore, the same 
whether they be specified or not ;* and con- , 
«quently the contract of the agent is bind- | 
ing on the constituent, because his seisin 18 , 
equivalent to that of his constituent.— The | 
argument of Hanecfa is that dirms and: 
deenars admit of specification in agenty 


* That is to say, it is the same thing, 
whether the agent, at the time ot pufchase, 
declare that ‘the thousand dirms he pays 
for the slave are those thousand which sh 2 | 
owes to his constituent,”’ or not. | 
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(whence it is that if a person restrict his 
agent to the purchase of something with one 
thousand specific dirms, or with a debt, and 
the specific dirms be lost in the agents hands, 
or the debt become cancelled, the agency is 
null); and such being the case, it follows 
that, in the appointment of an agent for the 
purchase of a slave, or for making a Sillim 
contract, the Property of a debt is vested in 
a person, by another who is not indebted to 
him, without his being appointed an agent 
for the secisin of the said debt, which is un- 
lawful; in the same manner as if a person 
should purchase a thing in exchange fora 
debt due to him by some other than the seller 


l(asif he should say to the seller, ‘I have 


bought this thing from you in exchange for 
adebt owing to me by a certain person, and 
which you may take for the price’’); in which 
ease the sale would be invalid; and so also 
in the ense in question.— In the appointment 
of an agent for managing a Sirf sale, on the 
other hand, it sonld iollow that the con- 
stituent, before possession, commands the 
use of i@thing of which he is not proprietor 
till after possession (for he is not proprietor 
of the debt till ufter the receipt of it); and 
the appheation of the thing in question to a 
Sirf ue before the seisin of it, is null ;—in 
the same manner asif a person should say, 
“give what you owe me to whomsoever you 
please.’ It is otherwise if the constituent 
specify the seller; because then the seller ig 
his agent for the receipt of the debt, and 
consequently takes possession of the same in 
virtue of his agency, and then becomes the 
proprictor of 1t himself. It is otherwise, 
also, Where a ercditor desires his debtor to 
bestow the amount of his debt in charity, 
beenuse here the creditor destines his property 
to Gop, who is a known and determinate 
object.—It is to be observed that as, in all 
these cases, the agency (according to Haneefa) 
is not valid, the abe a made under it is of 
force &nd binding with respect to the agent 
himsclf, as being the actual purchaser :—if, 
therefore, the subject of the sale should 
decay or be destroyed in his hands, he must 
sustain the loss: unless, however, the con- 
stituent should previously have received 
seisin of it; because, in that case, it would 
become his property, as a sale of the slave 
is in this instance established between the 
agent and constituent, by a sort of recipro- 


y. 

Where an agent and constituent disagree 
respecting pute a judgment must be 
given, according to the value.—-I¥ a person 
ive another one thousand dirms, and desire 
hin to purchase with it a female slave, and 
the agent accordingly purchase a female 
slavg, and the partics then disagree,—the 
constituent asserting that he had purchased 
her for five hundred dirms, and the agent 
declaring that he had paid one thousand for 
her,—in this case the assertion of the agené 
is to be credited, provided the value of the 
slave be estimated at one thousand dirms ; 
because the price, according to hjm, being 
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one thousand dirms, in which exact amount 
he is a trustee, he therefore, in this case, 
@laims a releasement from his charge of 
trustee; whilst, on the other hand, the 
constituent claims compensation from him, 
which he denies.—If, however, the value 
should be estimated only at five hundred 
dirms, then the assertion of the constituent 
is to be credited, because the agent departed 
from his orders in purchasing a female slave 
for five hundred dirms, when the constituent 
desired one for one thousand dirms; and 
is therefore responsible.—Supposing (on the 
otber hand) the constituent not to have paid 
the one thousand dirms to the agent, and all 
the other circumstances of the case to re- 
main as above mentioned, then also, if the 
value of the female slave be only tive hun- 
dred dirms, the assertion of the constituent 
must be credited, becausc of the agent’s 
deviation from his orders :—but if the value 
be one thousand dirms, both parties must be 
required to make oath (because such is the 
law in a dispute about the price in a con- 
tract of sale; and here the constituent and 
the agent stand to each other in the relation 
of buyer and yarn -—after which the con- 
tract of sale (which is supposed to exist 
between the agent and constituent) is dis- 
solved, and the right of property in the 
slave becomes vested in the agent. 

Or according to the declaration of the 
eeller.—IF a person desire another to pur- 
chase for him a specific slave, without_men- 
tioning the price, and the agent accordingly 
purchase the said slave, and they then dis- 
agree in regard to the price (the agent assert- 
ing that he had paid one thousand dirms 
aad the constituent asserting that he had 
only paid five hundred dirms), in this case, 
provided the seller authenticates the decla- 
ration of the agent, his assertion, corrobo- 
rated by an oath, must be credited. --Some 
have said that an oath is not to be exacted 
in this instance, since the doubt arisitg from 
the disagreement is removed by the veriti- 
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his freedom from his master.—I a slave say 
to a person, ‘ purchase me, in behalf of 
myself, from my master, for one tho 
dirms’’* (at the same time delivering the 
one thousand dirms), and the said person 
accordingly purchase the slave from his 
master, in behalf of the slave, he [the slave] 
becomes free ; and the right of Widla remains ° 
with the master; because the sale of the 
porn of the slave to the slave himself is 
ere interpreted in its metaphorical sense 
(that is, the liberation of the slave), as the 
interpretation of it in its literal sense (namely, 
the exchange of property for property) 18 
here unattainable: the 3 purchase of 
his own person, moreover, is in fact an 
agreement on his part to accept his freedom 
in exchange for his property; and the agent 
stands merely as a messenger, because noné 
of the rights of the contract rest in him :— 
the case 1s, they .ure, the same asif the slave 
had purchas;4 his own person: and as 
the sale of -he slave is, in fact, an emanci- 
pation of him on the part of the master, 
he is therefore entitled to the right of 
Willa. If, however, the agent should not 
particularly say and explain to the master 
that he purchased the slave on behalf of the 
slave, but, on the contrary, simply say, ‘‘ I 
have purchased a particular slave of yours,” 
in that case the lave becomes the property 
of the purchaser; because these words, in 
their literal sense, are used to express an 
exchange of probes for property, which is 
here practicable, and consequently followed: 
In opposition to the former statement of 
the case, where the literal meaning not 
being practicable, the metaphorical sense 
was therefore adopted; and, as the literal 
meaning Wine k an exchange of property 
for property) is here followed, the parehaer 
of consequence becomes the proprietor of the 
slave; and the one thousand dirms given to 
him by the slave for the purchase of himself 
are the right of the master, as being the 
slave’s carnings; and the, purchaser must 


cation of tho seller: in opposition to the; pay him another thousand dirms for the 
prpecne case, where the seller is supposed | price, In short, in the case of an agent for a 
be absent. —Others,aigain, huve said that| slave purchasing the said slave in his own 


in this case also an oath is requisite. 
the price, the seller is, as it were, a stranger 
to both the agent and the constituent,—and, 
even before the reccipt of the price, 1s in the 
relation of a stranger to the constituent,— 
his assertion can have no effect in regard 
to a disagreement between the constituent 
and agent; and, consequently, that an oath 
ia requisite. This is also the opinion of 
Aboo Mansoor ; and it is the most authentic 


doctrine. 
Section IT, , 
Of the Appointment of Agents, by Slaves, 
for the Purpose of purchasing their own 
Persons in their own Behalf.* 
“ A slave may employ a person to purchase 





_* That is, with a view to their emantipa- 
tion. «< 


c 


_Mo- | behalf, it is necessary that he particularly 
hammed alleges that as, after the receipt of | 


explain the circumstanccs of the case; that 
is, that he expressly specify the purchase of 
the slave ‘‘to be made in behalf of the 
slave ;’’ for otherwise the purchase is for 
himself, and not for the slave. It is otherwise 
where a person, who is not a slave, purchases, 
in the capacity of an agent, a specific slave ; 
for it is not necessary that he should specify 
in whose behalf the purchase is made, since 
the contract of sale takes place, whether 
such an explanation be made or not; and in 
either case the seller demands the price from 
the agent, who is the contracting party. In 
the case in question, on the contrary, the 
explanation 1s material; for if it be not 


&6 


* In other words, “ purchase my FREEDOM 
for one thousand DIRMs.” 
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rson whose evidence would not be 


made, the transaction is a sale; or if it be| with a- | 
made, it is an emancipation, with a reserva- ; admit in his [the agent's] behalf, such as 
tion of the right of Willa; in which case’ his father oe prencie he two disciples 
the price is not demanded from the agent, | allege that if an agent should sell a thing to 
notwithstanding he is the contracting party: ' any person whatever, standing in that rela- 
it is, moreover, possible that the master may | tion to him (except his slave or his Mokatib), 
not be inclined to the emancipation, but may for an equivalent to the value of the subject 
* assent to the sale merely with a view to the of the sale, it is lawful; because agency is 
exchange, in which case, also, explanation is absolute; and an agent is not liable to sus- 
indispensable. picion from such a sale, since the property 
A slave may act as the agent of another of those relations is distinct and separate 
person in purchasing his own ala compl a from his property ; and neither party is 
person say to a sluve, “‘ purchase your own entitled to derive a benefit from the pro~ 
person on my behalf from your mastcr;” perty of the’ other. It is otherwise where 
and the slave say to his master, “sell me, an agent sells a thing to his own slave, 
on account of a particular person, for because that, in fact, is a sale to himself, as 
this chose of dirms,” and the master the possessions of a slave aro the property 
accordingly agree, in this case the slave of his master; and the right of a master 
becomes the property of the constituent ; | extends to the carnings of his Mokatib, and 
because a slave is capable of becoming an‘ becomes, in reality, his property in the event 
agent for the purchase d! .himsel!, since, of the Mekatib’s seb ility to discharge hia” 
with regard to the property rypolved in his ransom.--The arguments of Haneefa upon 
rson, he himself 1s as a strateer; and as this point are twotold.—Virst, any transac- 
e is property, a contract of sale operates tlon which begets suspicion must be excepted 
witb respect to him, although the seller from apg@ney ;—and the act of sale on the 
(because of the property being in the hands part of the agent, to persons under the above 
of the slave himself) be not entithd to deseription, docs beget suspicion, since they 
detain him from the constituent after the are cacluded from giving evidence in his 
sale, as a satisfaction for the priec: and as behalf.—Stconp Ly, a mutual right of usu- 
the slave is capable of agency, it follows fruct and advantage subsists between the 
that if, in the case in question, he refer the agent and such relations,* since each is 
contract to his constituent, it consequently entitled to derive an advantage from tho 
holds good with regard to the constituent, property of the other; the sale of any thing 
because of its being in conformity to his to hear therefore, is In a manner a sale to 
orders; but if, instead of referring it to his himself.—A similar disagreement subsists 
constituent, he should refer it to hinself, he with respect to a contract of Sirf or of hire, 
then becomes free, because the contract is under these circumstances, 
in that case an emancipation, to which th He may sell the article committed to him 
master agrecs. at arhatecer rate, and in return for what- 
OxsEcTION.—The slave is, in this case, an ever commodity, he thinks fit—WNOEVER is 
agent for the purchase of a specific thing appointed an agent for the sale of any thing, 
but an agent for the purchase of a specifi may Jawfully (according to Haneeta) sell 
thing is not entitled to purchase that thing that thing, cither for a large or small price, 
for himself. or in exchange for any thing else, as well as 
RerLty.—Although the slave, in this case, for mofiey.—'The two disci Nea maintain that 
be an agent for ghe purchase of a specific it is neither lawful to sell the thing at a 
thing, yet, by purchasing, he in reality per- great avd obvious disadvantage, nor fur any 
forms an act of a different nature from pur- thing but money, for the following reasons : 
chase,” and that act 1s therefore allowed to —F inst, agency, although absolute, is yet 
be expedited in his behalf. restricted to the common customs of man- 
Ir, also, the slave simply say to his master kind; because, as all transactions (such as 
« sell me,” without mentioning the particular purchase and sale, for instanec), are for the 
person, he is free; because his speech being purpose of removing or remedying a want, 
absolute, and admitting of two interpreta- they are therefore restricted to the measure 
tions, is not applied in favour of the consti- of that want (whence it is that agency for 
tuent, on account of the doubt which exists, the purchase of a stove, or of ice, or of any 
and which consequently determines the animal destined for sacrifice, is restricted to 
transaction to be a contract in behalf of the periodin which those things are is aa 


self. 
Section IIT. 
Of Agency for Sale. 

An agent for sale cannot séll tu his father 
or grandfather.—AN agent for purchase or 
sale is not permitted, according to Haneefa, 
to enter info a contract of purchase or® sale 


Namely, emancipation. 


and the common practice among mankin 
is to sell a thing for an adequate value, and 
for this valuc (not in anything else, but) in 
moncy.—SECONDLY, sale at a great and evi- 
dent disadvantage is partly asale and partly 
a gift; in the same manner, also, the sale of 
‘oods fur other goods (which is termed Beea 


* Namely, his father and grandfather, 
Imbisat.) ° 
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‘Mokasa, or barter) is sale in one shape 
purchase in another shape :—neither of these, 
therefore, can be absolutely termed a sale. 
argument of Haneefa is that agency is 
absolute, and must therefore be permitted t 
operate in an absolute manner, provided it 
be not subject to suspicion.—The sale, more- 
over, of a thing at an evident disadvantage 
is a common practice when there is pressing 
occasion for the price; and, in the same man- 
ner, it is also common to sell goods in ex- 
change for goods, when one of the proprie- 
tors loses all desire for his own goods.— With 
respect to the example of the sale of a stove, 
or of icc, or of an animal destined for sacri- 
fice (as adduced by the two disciples in sup- 
port of their opinion), the doctrine regarding 
them cannot be admitted, according to the 
tenets of Haneefa, since the contrary is re- 
lated as an opinion of his upon those subjects. 
— Besides, sale at an evident disadvantage is, 
nevertheless, wholly a sale, and inno respect. 
a gift; whence it is that if a person were to 
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marriage, as the agent must necessarily refer 
the contract to his constituent, he is, there- 
fore, not liable to suspicion :—but it is other- 
wise with an agent for purchase, as he may, 


to if he enc tet age the contract in an absolute 


manner without referring it to his constitu- 
ent.-—-The term evident disadvantage, as here 
used, signifies a rate beyond the waluation of 
appraisers, —as where, for instance, if several 
persons make an appraisement of a thing, 
none of their appraisements equal the price 
iven.—Some have said that this term is used 
in the exchange of goods for goods, where the 
difference is as ten to ten and an half; and 
in cattle, where it is as ten toeleven; and in 
immoveable property, where it is as ten to 
twelve. The reason of these proportions is 
that the sale of the first kind is common ; of 
the second kind the sale is in a mean between" 
frequency and rarity; and of the third, it is 
rare: —and tk. disadvantage increases in 
proportion ¢; the rarity of the transaction. 
An agen: for the sale of a slave may law- 


make a vow, saying, ‘‘by Gop I will not fully sell any part or portion of him.—I¥ a 


sell such a thing,” and afterwards Uispose of 
it to an evident loss, he is forsworn. 

Onysection.—IF sale at an evident disad- 
vantage he still wholly a sale, it follows that 
a father or executor may sell the goods of a 
mior at a disadvantage.-—How, therefore, 
does it happen that they are both debarred 
from doing this? 

Rery.- -Tu reason is that their power is 
founded entirely upon their supposed regard 
for the interest of ee minor; and the trans- 
action in question being of a nature which 
arguos a want of this regard, is consequently 
not permitted to them. 

In regard to a sale of goods for goods, it 
is either completely a sale, or completely a 
purchase ; and cannot be partly a sale, and 
partly a purchaso, since the properties of sale 
exist completely in it, as ell as the proper- 
ties of a purchase. 

An agent may purchase a thing at Sny rate 
not greatly exceeding the value.—AN agent 
for purchase may lawfully buy a thing fora 
price equivalent to its value: and also for 
more than its value, provided the difference 
be not very considerable ; but it is not law- 
ful for him to purchase it at a rate much be- 
yond the value, as this gives room for sus- 

icion, since it is possible that he may have 
irst purchased it for himself; and that after- 
wards, on perceiving the loss, he had deter- 
mined it for his constituent. If, however, 
an agent be employed for the purchase of a 
specific thing, and purchase it for a price 
much beyond its valiie: lawyers have ob- 
served that the bargain is nevertheless made 
for his constituent; since an agent for the 
purchase of a specific thing, as not,bein 
allowed to purchase that thing for himself, 
18 not, of consequence, liable to any suspicion. 
» 7~1n the same manner, also, if an agent for 
marriage should contract a woman in mar- 
riage to his constituent, engaging for a dower 
beyond 
lawful, -according to Haneefa; because, in 


her Mihr Misl, or proper dower, itis ke 


person, being appointed an agent for the sale 
of a slave, should sell the half of him, such 
sale is valid, according to Haneefa; because 
the agency is in this instance absolute, and 
does not restrict the sale either to one or 
more contracts; and as it would have been 
valid, under such circumstances, if he had 
sold him wholly for half of the price, it 
follows that it is valid where he sells the half 
for half of the pee a fortior1.—The two 
os allege that the sale of the half of 
the slave is not valid, as not being agreeable 
to custom, and because it involves the vexa- 
tion of participation in the property :—the 
sale, therefore, is invalid ; unless the sale of 
the remainder also be eompleted® previous to 
the disagreement of the parties, and their 
appeal to the Kazee,—in which case it is 
valid, since the sale of one half may be 
necessary to facilitate the sale of the other 
half (as where, for instance, there is no 
purchaser for the whole, when it would be 
incumbent on the agent to make partial 
sales) ;—if, therefore, he sell the remainin 
half prior to the delivery of the subject o 
the first sale, it is evident that the sale of the 
first half was made with a view to facilitate 
the sale of the whole, and is consequently 
valid: but if, on the contrary, he should not 
sell the remaining half, it is evident that the 
artial sale was not adopted as a means of 
acilitating the sale of the whole, and is 
consequently invalid.—This distinction, ac- 
cording to the two disciples, proceeds upon a 
favourable construction of the law. 

An agent for the purchase of a slave may 
purchase him either wholly or in shares.—I¥ 
a person be appointed an agent for the pur- 
chase of a slave, and purchase one half of 
him, the purchase remains suspended (that 
is to say, it is binding on the constituent in 
case the agent afterwards purchase the other 
half); because the purchase of a part may 
the means of the purchase of the whole 
(as where the slave, for instance, has become 
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the property of a number of persons, by 
inheritance, in which case there is a necessity 
for the agent purchasing one share from one 
heir, another from another, and so forth) ;— 
and where the agent purchases the remainder 
of the slave before his constituent rejects the 
first purchase, it is evident that he purchased 
epart merely with a view to facilitate the 
purchase of the whole :—the contract of pur- 

chase is therefore binding upon the consti- 

tuent, and effectual with respect to him.— 

This is universally admitted.— According to 

Haneefa, there is a difference between this 

and the preceding example; for two reasons. 

F rest, in the purchase of a half of the slave 

there exists a suspicion, as it is possible that 

the agent may have made the purchase in 

his own behalf, and becoming afterwards 

sensible of the defect arising from partici- 

pated property, may have then determined 

it for his employer: a sus;*eion which does | 
not exist in the case of the ~ the half, | 
SECONDLY, the order of a cons 

any thing is an order relative to his own 
property, and is consequently valid; and 
suc 
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Muent to sell | 





being the case, restriction or latitude | 
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sale, but had existed prior to it.—The defeot 
may also be of such a nature as required the 
inspection of women or physicians :—but 
although the opinion of women or physi- 
cians be sufficient to prevent contention, yet 
it is not a sufficient ground for a decree of 
restitution: there is, therefore, a neoessit 
for the proofs aforesaid ;—unless, indee 
the Kazee himself witness the sale an 
perceive the defect, in which case there is no 
necessity whatever for those proofs.—The 
return to the agent is, in fact, a return to 
the oonstituent; and hence the agent is 
under no necessity of entering a suit against 
his constituent to enforce his admission of 
the return, 

atnd so also, where the defect ts super- 
venient; provided the Razee’s decree be not 


founded on the agent's acknowledgment.—~ 


Tnk law is similar where the purchaser 
returns the slave to the agent, in virtue of a 
deeree of the Kazee, founded either on evi- 
dence or refusal to tuke an oath, on account 
of a defect of such a nature as may have 
taken peace subsequent to the sale; because 
evidence is absolute proof: and, as to the 


must be attended to. —The order of a con-jagent, he is under a necessity of declining 


stituent to purchase any thing, on the con- 
trary, is an order relative to the property of 
another, and is consequently invalid ; and 
such being the case, restriction or latitude 
are not objects of attention. 

An agent to whom an article of sale ts 
returned, by a decree of the Kaszee, in conse- 
quence of an original defect, may return it 
to his constituent, who must recetve it back 
without any siat.—1¥ a person desire another 
to sell his slave, and the other sell the slave 
accordingly, and cither take possession of 
the price or not, and the purchaser, 1n con- 
sequence of a defect of such a nature as 
could not have been supervenient (such, for 
inftunce, as an additional finger), return him 
upon the agent’s hands, by a deerce of the 
Kazec, founded either upon evidence, or on 
the refusal of the agent to take an oath, or 
on his express *acknowledgment,—in this 
case the agent may return him to the con- 
stituent ; because the Kazee, in this instance, 
has expressly determined the defect to have 
had existence during the possession of the 
seller, on which account he decrees the 
return; and hence his decree is not, in fact, 
founded on any of the above circumstances, 
namely, evidence, refusal to take an oath, or 
acknowledgment. 

OBJECTION.— What oceasicn, therefore, for 
the exhibition of these proofs? and why is | 
any mention made of them in this case? 

Riper. —To remove the doubt thus stated, 
the author of this work obsirves, that the 
Kazee knows with certainty that a defect, 
such as above described, could not happen 
in the course of a month; but not knowing 
when the sale took place, there is therefore a 
necessity for these proofs, in order to “scer- 
tain the date of the sale, and that the Kazee 
may be enabled clearly to determine that 
the said‘ defect had not happened since the 


Ito swear, as he had not always the posses- 


sion of the slave, having received him onl 
after the appointment of agency, whence it 
is possible that he is unacquainted with the 
defect;—when, therefore, the purchaser re- 
turns the slave on account of the agent’s 
refusal to take an oath, the sale affects the 
constituent, and he must take him back.— 
If, on the other hand, the purchaser return 
him to the agent, in consequence of a decree 
founded on his acknowledgment, the sale is 
absolute upon the agent, as acknowledgment 
isa weak proof (that 1s, docs not affect any 
other than the acknowledger); and the agent 
does nut act from necessity, in this case, as 
he had it in his power either to haye 
remained silent, or to have refused taking 
an oath. 

In which case the constituent is not obliged 
to receive tt back without a suit.—Tuk agent, 
however, may afterwards litigate the matter 
with his constituent, and oblige him to take 
back the slave on his establishing proof by 
evidence, or on the constituent’s refusal to 
take an outh.—It is otherwise where the 
ses returns the slave to the agent, on 
lis acknowledgment, without a decree, for 
in this case he has no grounds for a suit 
against the constituent to’compel him to 
retake the slave; becauso this return is a 
gule de novo with respect to a third person 
who is neither the purchaser nor seller; an 
the constituent must be this third person 
since none but the agent can be considere 
as the seller—The agent, therefore, in re- 
eciving back the slave from the purchaser to 
whom he had sold him, does, as it were 
repurchase him; and hence he is debarred 
from returning him to the constituent, of 
litigating the matter with him.—A return of 
the subject of the sale, on the other hand, in 
virtue of a decree of the Kazre fognded on 
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an acknowledgment of the seller, is an an: 
nulment of the contract of sale, and not a 
gale de novo; because although the autho- 
rity of the Kazee be general, yet acknow- 
led pment is but weak proof.—Iin this case, 
therefore, as the contract of sale is annulled, 
the agent is entitled to suc the constituent, 
in order to compel him to reveive back the 
slave: but as his acknowledgment is insuffi- 
cient proof, the constituent cannot be com- 
pelled to reccive back the slave without 
proof by evidence.* 

If the defect be original, the constituent 
must receive back the article from his agent 
without litigation, whether tt be returned by 
the purchaser in consequence of his (the 
agent's] acknowledgment, or not.—Ir, on the 
other hand, the defect on account of which 
the purchaser has returned the slave be of 
such a nature as cannot be supervenient 
(such as a superfluous finger, for instance), 
and the return be made to the agent in con- 
sequence of his acknowlcdgment of the de- 
fect, without any decrce of the Kazee,—in 
this case, according to one tradition, the 
constituent. is obliged, without the necessity 
of establishing a suit against him, to receive 
back the slave; as the return is of a deter- 
minate nature, and therefore the parties did 
of th -mselves what the Kazee would have 
done.—According to many traditions, how- 
ever, the agent ie here no right to sue the 
constituent, in order to make him receive 
back the slave, for the reason already stated, 
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that ‘‘the purchaser's returning the article | 


to the agont, in consequence of his acknow- 
ledgment, is a sale de novo, with respect to 
others than the partics themselves; and the 


| 


| 
| 
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relative and restricted ; whence it is that if 
one person should say to another, ‘‘I have 
made you agent with regard to my pro- 
perty ;”’ the agent would not be permite’ to 
do as he pleased with regard to the property, 
but would be restricted entirely to the pre- 
servation of it.—If, on the other hand, a dis- 
agreement similar to that in question should. 
take place between a manager® and his prin- 
cipal, the assertion of the manager must be 
credited ; because Mozaribat isin its original 
nature general and absolute; whence it is 
that if a person should say to another “I 
have delivered this property to you by way 
of Mozaribat,’”’ or, “‘ take this property by 
way of Mozaribat,”’ the other might lawfully 
perform acts of Mozaribat with that pro- 
perty.¢—In Mozaribat, therefore, an argu- 
ment cxists of its being absolute. It would 
be otherwise, indeed, if the prinvipal should 
declare that he,kad given the property to be 
used by one ;A~rticular mode of Mozaribat 
and the maz‘ager should declare that he had 
stipulated another mode: for, in such a 
case, the assertion of the principal would ba 
credited; because the parties are both agreed, 
in this instance, that the Mozaribat was re- 
stricted and not absolute; and Mozaribat, 
whenever it ccases to be absolute and is 
determined to be restricted, resolves itself 
into a mere agency.—It is to be observed that 
an unrestricted commission to sell anything 
muy relate either to ready money,—or to 
credit, whether for a long ora short period, 
according to Hanecfa, The two disciples 
maintain that the period of eredit must be 
contined to what is customary.—The princi- 
ple on which this proceeds has been already 


constituent is not a party.’--In regard to | caplained. 


the assertion contained in the first tradition, 
that ‘t e return of the subject of the sale 
was a thing of a determinate nature,” it is 
not adm tted; because the right of the pur- 
chaser, at first, was that the subject of the 


An agent for sale is not responsible for 
consequences,—Le a person order another to 
sell his slave, and the other, having ac- 
cordingly sold hin, should take a pledge ‘for 
the price, which pledge is afterwards lost or 


sale should be in vu complete and ‘yerfeet | destroyed in his possession,—or, if he should 


state ; 
relates to a return of the subject; and after- 
wards it shitts, and relates to a restitution 
of the exact quantity of loss he may have 
sustained in the price.—In this case, there- 
fore, tho return of the subject of the sale is 
not a thing of a determinate nature. 

4 constituent must be credited with respect 
to Ads instructions.—Iy the constituent and 
agent disagree, the one asserting that ‘he 
had ordered the other to sell his slave in ex- 
change for ready money, and that he had 
nevertheless sold him on credit,’’-—and the 
other, that ‘‘he (the constituent] had merel 
desired him to sell him, and that he had sai 
nothing more,”’—in this case the assertion of 
the constituent must be credited ; becauge he 
is the person from whom the order issued ; 
and no argument exists of this order being 
absolute, agency being in its original nature 


Meaning, proof to the existence of the 
defect. 


nd failing of this, his right then; take security from the purchaser for the pay- 


ment of the price, and both the surety and 
the purchaser dic insolvent, or disappear, 80 
as to leave it unknowa whither they are gone 
—in neither of these cases is the agent re- 
sponsible : for he is the original with respect 
to the rights of the contract of sale; and 
scisin of the price is one of these rights ;— 
and as the faking of security was with a view 
to add to his certainty, and the taking of a 
pledge was in the nature of a bond to answer 
the payment of the price, it follows that he 
was competent to these acts. —It is otherwise 
with respect t) an agent for the receipt of 
debt; for he acts by way of substitution ; 
that is to say, the creditor has substituted 
him to receive the debt for him, but has not 


* Arab. Mozarib.—Meaning, an agent for 
trades It is particularly treated of under the 
head of Mozaribat. 

¢ That is to say, might employ it in trade 
according to his own discretion. 
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appointed him to take security or a pledge in 
opposition to the debt; whereas an agent for 

urchase, on the contrary, receives the price 
In virtue of his being a principal, and a party 
in the contract, and therefore the constituent 
cannot prevent him from performing these 


acts. 
e Section IV. 
Miscellaneous Cases. 


Joint agents cannot act separately without 

a mutual concurrence.—I¥ a person appoint 
two agents, it is not permitted to either of 
them to act in any matter relative to their 
ey, without the concurrence of the other. 

_ 18 the law with respect to all transac- 
tions which require thought and judgment 
(such as sale, Rhoola, and so forth), because 
the constituent, in those transactions, may 
have a contidence in the joint judgment of 
both the persons in questian, although not 


in the single judgment of citity of them. 
OnsecTion.— Where the rN is fixed, 
there can be no need for thought and judg. 

ment; and therefore, in that case, the act of 
one of the parties ought to be valid: whereas 
it is held to be otherwise. 

Repiy.—Although the price be fixed, yct 
there may be occasion for judgment to in- 
crease it, and also to make a proper choice 
of a purchaser. . 

Except in the management of a suit.—THE 
act of one of two agents without the con- 
currence of the other is not valid excepting 
in some particular cases :—as where, for in- 
stance, a person appoints two agents for the 
management of his suit, in which case cither 
of these may lawfully act without the other; 
because their joint action is impracticable, 
as it would only create a noise and confusion 
in the assembly of the Kazec. Their judg- 
ment, moreover, is required to be exerted 
previous to the assembly of the Kazce: in 
other words, they ought previously to con- 
sult with each other, and then one of them 
ought to attend the mecting of the Kazee 
to manage the @plics and interrogations ; 
which may be more effcctually executed b 
one than two, since, in the latter case, much 
noise and confusion would ensue. 

Gratuitous divorce or manumission, the 
restoration of a deposit, or the discharge of 
a debt,—In the same manncr it is lawful for 
one of two agents to act singly in case of 
their having been jointly appointed agents 
by another to execute a divorce in his behalt 
without a compensation ;*—or to cmancipate 
his slave spittiout a considcration ;—-or to 
restore a deposit to the owner of it;—or, 
lastly, to discharge a debt due by him. The 
reason of this is, that in these cases there is 
no necessity for consultation and judgment, 
since in all of them explanatton mercly is 
required; and the speech of one man, in 
this respect, is equal to that of two.—It 


In opposition to Khoola, or divorce for a 
compensation. 
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were otherwise if the constituent had said 
to the two agents, ‘divorce a particular wife 
of mine if you please,’ or ‘‘ the business of 
such a wife is in your hands,”’—for in this 
case it would not be permitted to one of the 
two agents to divorce the said wife; because 
the constituent hus committed the divorce 
to the thought and judgment of both; and 
also, because he has suspended it upon a cir- 
cumstance relative to both,—namely, their 
pleasure,—and as he has connected it with a 
circumstance relative to both, it becomes 
analogous to where a person connects the 
divorce with the arrival of two persons at a 
particular house; in which case the exeou- 
tion of it rests on the arrival of both these 
persons at the said house; and so also, in 
the case in question, it depends on the joint 
wish of both the agents. 

An agent cannot appoint a secondary 
agent.— AN agent is not permitted to appoint 
another person an agent to execute a com- 
mission to which he himself was appointed, 
as the constituent, in committing the transac- 
tion to hign, did not empower him to appoint 
an agent for the execution of it.—The 
reason of this is that although the con- 
stituent be satisfied with the judgment of his 
own agent, yet it docs not follow that he is 
satistied with the judgment of another per- 
son, since mankind in this respect are 
different. 

Uniess by consent of his constituent ; or, 
unless his powers be diseretionary.—1v is, 
therefore, not lawful for an agent to appoint 
an agent, unless with the consent of his con- 
stituent; or unless the constituent should 
have desired the agent to act according to 
his wisdom and judgment,—in the first of 
which cases the consent is express; and in 
the second, the constituent commits his busi- 
ness, in an absolute manner, to the agent's 
discretion.—As, in this case, however, the 
agency of the sccondary agent is valid, he is 
the agent of the primary constituent; and 
hence the primary agent has not the power 
of dismissing him, nor would his powcr of 
ageney ccase in case of the death of the 
primary agent. The agencies of both, how- 
ever, would terminate in the event of the 
death of the constituent. A case which 
excmplifics this has been already set forth 
in treuting of the duties of the KAzER. 

Contracts entered into by a secondary 
agent in the presencé of the primary are, 
however, vahd.—IF an agent appoint an 
agent without the consent of bis constituent, 
and the secondary agent conclude a contract 
of sale in the presence Of the primary agent, 
the contract is in that case valid, because it 
has had the advantage of the wisdom and 
judgment of the primary agent, which is the 
very Ubjcct of the constituent.—A disagree- 
ment, however, subsists with respect to the 
rights of this contract. -Some have said that 
they appertain to the primary agent, as thee 
constituent has not acquiesced in any other's 
undestaking the fulfilment of the contract; 
whilst others maintain that they relate to 
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the secondary agent, as being the actual 
framer of the contract. If, on the other 
hand, the secondary agent conclude a con- 
tract in the absence of the primury agent, it 
is not valid, as it has not the advantage of 
the wisdom and judgment of the primary 
ent. ; 
And they are also valid, although made in 
his absence, provided he afterwards consent 
to them,—Ir, however, the primary agent, 
having received information of the contract, 
should express his acquiescence in it, it is 
then valid: and soalso, a contract becomes 
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that his evidence with respact to them is not 
admitted.—Besides, the p>wer in these cases 
(that is, the right of acting with regard to 
the property of an infant), 1s granted with a 
view to the infant's aor aniere: and out of 
regard to his interest; and hence it is 
necessary that this power be consigned to a 
person competent and affectionate, in ordey 
that the end miy be answered ®now com- 
petency is destroyed by slavery; and the 
existence of affection to a Mussulman is in- 
compatible with intilelity: a right of action, 
therefore, with regard to the property of the 


valid which, having been concluded by some | infant in question, cannot bs committed to a 
other than the agent, afterwards receives his | slave or an infidel. 


assent on his hearing of it, since it has thus 
the benefit of his judgment. 

And the same of a contract engaged in by 
any stranger.—I¥, also, the primary agent 
first fix a price to be observed by the secon- 


dary agent, and the secondary agent then | 


enter into a contract of purchase or sale, such 
contract is valid; because the exertion of 
the primary agent’s judgment is evidently 
required énly tor the pune of tixing the 
price, which has been already done. 

Or that (in a case of purchase or sale) the 
constituent had previously fired the rate.—Ir 
is otherwise, however, where the constituent 
ap points two agents, and fixes the price him- 
sei. : for, in this case, notwithstanding the 
constituent’s settloment of the price, the 
conclusion of the contract by one agent, 
although at the fixed price, would not be 
valid. 

Joint agents must act together, although 


And the same of an apostate, or infidel alien. 
—Haneefi, Aboo Yoosaf, and Mohammed, 
are of opinion that an apostate who suffers 
death on account of his apostacy, and an ins 
tidel alien, are, with respect to an infant 
daughter who isa Musslima, in the same pre- 
'dicament wifi a Zimmee (that is to say, 
neither of Yiese has a right to perform any 
act with regard to her property, such as pur- 
chase or sale, or the contracting of her in 
marriage with another) ;—because an infidel 
alicn is endowed with still less power over a 
Mussulman than a Zimmee: ae with respect 
to an apostate, although (in the opinion of 
the two disciples) he possesses power with 
regard to his own property, yet his power 
over his children, or over their property, 
remains suspended upon his repentance and 
'return to the faith, according to all our 
doctors ; because a power of action, with 
respect. to the property of an infant, is 


the constituent have fired the rate,—Brcevuse | founded on the infant’s advantage, and a 


where the constituent appoints two agents, 
notwithstanding his having tixed the price, 


it is evident that his object is a union of 


the judgments of both, in order cither to 
increase the quantity of the goods (if they be 
agents fur purchase), or to make a proper 
ahoiss of purchasers (in case they be agents 
for sale), as was before stated: whereas, if 
the constituent should not fix the priee him- 
self, but resign tho manavement of the eon- 
tract to one person (being his immediate 


agent, and not the agent of his agent), in| 


that case his object is to obtain the judgment 
of the agent in the grand point of the con- 
tract, namely, the amount of the price. 

A Mokatih, a slave, or a Zimmee cannot 
act on behalf of an infant daughter being 
a Musslima.—Iy a Mokatib, an absolute 
slave, or a Zimmee, contract a marriage in 
behalf of a minor daughter who is free 
and a Musslima,—or make a purchase or 
sale in behalf of a minor child under such 
description,—it is unlawful (and the same 
of every other transaction which they per- 
form relative to the property of such a child); 


as a slave or an infidel are not endowed | 
with authority, because of their slavery and | 


infidelity ; for as a slave has not the power 
«to marry in his own behalf, it is evident that 
he cannot have that power with respect to 
others; and an intidel, on the other hand, 
has no power over Mussulmans; insomuch 


iregard for his interest; and an apostate’s 
regard for the interest of bis child (being a 
;Mussulman) must entirely depend on his 
return to the futh; now this 1s a cireum- 
| stance of doubt: if he be put to death in his 
 Apostacy, itis then evident that he hag no 
/ power of action, and all such acts are conse- 
“quently nul] :—if, on the other hand, he 
) return to the faith, it becomes the same as if 
(he had been always a Messulman, and his 
pore - the nature in question are therefore 
valid. 
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CHAPTER IIL. 


OF THE APPOINTMENT OF AGENTS FOR LITI- 
GATION AND FOR SEISIN.—(KHASOOMAT, 
OR LIFIGATION, MEANS A CONVERSATION 
CARRIED ON BETWEEN TWO PERSONS IN 
THE WAY OF CONTENTION AND DISAGREE- 
MENT.) 

Agency for litigation implies and involves 
an agency for seisin.—I¥ a person appoint 
another his agent to contend for something 
in his behalf, the person so appointed is held, 
in the opinion of all our doctors, to be also 
an agent for the seisin of that thing, whether 
it be debt or substance.—Zitfer alleges that 
ht cannot be considered as an agent for 
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seisin, since his constituent acquiesces only 
in his agenoy for litigation in his behalf.— 
Litigation, moreover, is one concern, and 
seisin is another concern ; and the constituent 
expresses his acquiescence in the litigation, 
but not in the seisin. The argument of our 
doctors is that when a person becomes em- 
powered with respect to anything, he neces- 
sarily becomes empowered with respect to 
the completion of that thing; and the end 
and completion of a contention for anything 
is the seisin of that thing. 

But decrees are passed on the contrary 
principle im the present times.—In the pre- 


sent age decrecs pass according to the opinion | 
of Ziffer; because of the apparent want of: 
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debt is an agent for the substantiation of 
property (that is, he is an agent for the 
receipt of a consideration for a debt which is 
the right of the creditor, in order that such 
consideration may become the property of 
the creditor; because it is impossible to 
receive the actual substance of the debt ; and 
hence whatever he receives in the discharge 
of the debt becomes the property of the cre- 
ditor ; and as this is a compensation, or con- 
tract of exchange, the agent is ponsdneney 
the principal, he being so with respect to al 

such rights as a contract of exchange re- 
quires) ;—and such being the case, he is of 
course the plaintiff, and 1s entitled to carry 
on the suit in the samo manner as an agent 


for litigating a right of pre-emption, or for 
purchase, H{e most resembles, however, an 
regard to the management of a contention, | agent fur litigating a right of pre-emption ; 
and not with respect to the seisin of property. | because an agent for Re reoelpt of a debt, 
—It is to be observed that an agent for liti- | Institutes his suit prior to the seisin of it, in 
gation is analogous to an agwat for exacting: the same manner as an agent for maintain- 
the payment of a debt; beca\se he also is. ing a right of pre-emption institutes his suit 
competent to the setsin, inasmuch as the’ prior to his taking the right; whereas an 
seisin of a debt is in effect included in the agent or purchaso cannot institute a suit, 
suing for the payment of it. The common: until he has completed the contract of pur- 
acceptation of the word, however, is «itle-: chase, 
rent, because from Takaza [exacting by)  .f commission to take pussession of sub- 
means of a suit at law] scisin is not generally stance does not trealee a commission to liti- 
understood ; and the common acceptation | gate, -AN agent for the scisin of substance* 
must be preferred to the virtual mcaning.— ; 1s not an agent for litigation, according to all 
According to the decrees in this age, there- our doctors; because he is a mere trustee ; 
fore, he is not an agent for scisin. ‘and also, because the seisin of substance is 
Ir there be two agents for litigation, they | not an exchange: he is, therefore, considered 
are in that case required jointly to receive | merely as a messenger.-—Hence, if a person 
seisin of the thing which is the object of con- | commission another to take possession of his 
tention; because the constituent has ex- | slave, and the person in whose possession the 
pressed his acquiescence in the probity of | slave is should prove by witnesses that the 
them Both iinily and not in that of cither! constituent had sold the slave to him, the 
of them singly; and as the conjunction of Kazee must not decree the sale against the 
both, with respect to seisin, is practicable, | agent, until the constituent himself appear. 
they must therefore take possession together. | —Thts proceeds upon a favourable construc- 
Jt is otherwise with respect to the mere | eo ey would suggest that the slave 
litigation, because their joint action 1s in) should be delivered to the agent, because, as 
that particular impracticable, as haus been the proof has been exhibited against a per- 
already demonstrated. son who is not the adversary (since the 
An agent emPacered to take possession of | agent is not the adversary), it cannot there- 
a debt is also an agent for litigation,—W u0- | fore be admitted. The reason for a more 
EVER is an agent in behalf of another for the | favourable construction, in this particular, 
scisin of a debt due to him, is also an agent is that the evidence goes to two points ;— 
for litigation in behalf of that person, Fiksi, to prove the sale on the part of the 
according to Haneefa (whence it is that if’ constituent, and the conscquent destruction 
the other party bring evidence to prove that! of his property; —SeconpLy, to prove that 
the constituent had reccived payment of his! the aa agent has no right to make seisin 
debt, or had given the creditor an acquittal, | of the said slave.—Now, although the evi- 
such evidence, in the opinion of Haneefa,;denee on the tirst point be not against a 
would be adinitted).—The two disciples’ regular adversary, yet in regard to the 
maintain that the agent in question is not, second point it is against a regular adver- 
an agent for litigation we such also is sary (tur the agent is the adversary on the 
reported, by Hasan, from lancefa) ; because second pvint) :--the evidence, therefore, is 
seisin and litigation are different things ; 
and it does not follow that a person, from . 
being trustworthy with regard to property,; @ Arab. Ain;—meaning some actually 
should also be skilled in the business of liti- | existant property (such, for instance, as an 
gation, The acquiescence of the constituent, ; article borrowed under an arreeat loan), in 
therefort, in the agency for seisin, goes nut | opposition to a debt in money, or to an 
necessarily involve his acquiescence in the | article compensable by an equal quantity of 
agency for litigation.—The argument of the same article (such as grain, and tke 
Haneefa is that an agent for the seisin®of a like) 


poe of agents in this age; and ale, | 
ecause many men may be trustworthy Mn 








896 


the agent, he had taken the agent 
security for the restitution, 
the absent person’s denial of the 


which case it would be lawful for him to 
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himself as since (in opposition to the preceding ease of 
in the event of' 


retake whatever he may have paid, as the 


agent became surety, and is consequently 
liable for it. Sy we eae 

OxnsEction.—The sccurity, in this case, 

ought not to be valid, since it is essential to 
the validity of bail or security that there be 
a debt due by the surctee; and the suretee, 
in the present instance, 18 the constituent, 
who does not owe any debt. | 

Reriy.—The security is valid, because it 

is referred to the period when the constituent 
shall have received the second payment of his 
debt; in which case he is responsible in the 
conception of both the agent and the debtor ; 
the security is therefore valid, in the preen 
instance, in the same manner as in all other 
cases. 

If, on the other hand, a person should 
lead his being the agent of a certain abscntce 
or the receipt of a debt due to him, and the 

debtor, without either verifying or falsifying 
his claim, remain silent, and yet pay the debt, 
and the proprictor of the debt afterwards 
appear and exact payment of it from the 
debtor he (the debtor) is in this case entitled 
toa repayment from the agent, because he 
did :-ot verify the agency; for in fact he did 
nothing else than make a payment in the 
hope that it would be acquiesced in by the 
constituent ; and, on his being disappointed 
in this hope, he is consequently entitled to 
an indemnification from the agent.—The law 
is also the same where the nee pays the 
debt to the agent, after falsifying his claim ; 
as is obvious from the reasons already stated. 
—Itis however to be observed that, inthe seve- 
ral casesof verification, falsification, orsilence, 
it is not permitted to the debtor to retake the 
article from the agent, after the delivery of 
it to him, until such time as the constituent 
appears; because the payment he hagmade 
is the right of the constituent from probabi- 
lity (as in the case of his verification), or from 
construction (us im the case of his falsification 
or silence), since it is possible that the ab- 
sentee may afterwards give his assent to it. 
—Itis, therefore, the same as if he had_ paid 
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a debtor) the trustee here makes an acknow- 


agency in ledgment with respect to the property _of 
0 


another.—If, however, the person in question 

lead that “his father having died, the said 

eposit had devolved by inheritance to him, 
and that there were no other heirs,” and the 
trustee verify this, he must be directed to 
deliver the deposit to this persorf; because 
the trust is no longer the father’s property, 
after his decease; and the trustee and the 

erson in question are both agreed in its 
big the property of the heir :—the trustee, 
therefore, must be directed to deliver his 
trust to this person, as being the heir. 

A person commissioned to receive a trust, 
on the plea of having purchased it, 18 not 
entitled to receive it from the trustee.—IF a 
person plead that he had purchased a deposit 
from the proprietor of it, and the trustee 
ae his assertion, yet the trustee is not 
entitled to deyver the deposit to him; be- 
cause the vefification of the trustee during 
the lifetime%of the depositor is an acknow- 
ledgment with respect to the property of 
another: and hence their assertions inamnely, 
that of the trustce and of the person who 
prefers the claim) are not valid, with regard 
to the establishment of proof of the sale on 
the part of the proprietor. 

A person comnusstoned to receive a debt, 
is entitled to receive it, although the debtor 
plead his having already paid it.—I¥ a person 
appolut an agent for the receipt of a debt 
duc to him, and the debtor plead that he 
had acquitted himself of the debt to the 
proprictor, yet it is incumbent on him to pay 
the debt to the agent ; because the agency is 
here clearly established ; but the debtor’s 
acquittance is not established by his asser- 
tion: he is therefore not permitted to delay 
the payment ;—but after he has made the 
payment, he has a claim upon the crediter, 
and may cxact an oath from him: but an 
oath cannot be exacted from the agent, since 
he is only a substitute. 

The seller of an articl® cannot be com- 
pelled to take back the article from the pur- 
chaser’s agent, ona plea of defect, until the 
purchaser swears to the defect.—IF a person 
purchase a female slave, and afterwards 


the debt toa Fazoolec, or unauthorized per- | plead a defect in her, and appoint an agent 


son, in the hope that the proprietor would ‘to manage the litigation wit 


contirm it; in which case it is not lawful to 
take back from the Fazoolee what he may 
have delivered to him; because there exists 
a possibility of a contirmation of it by the 
owner; and also, because it 1s a general rule 
that, when a person performs an act with any 
particular view or object, he ought not to 


| 


the seller, on 
this account, and then disappear,—and the 
agent accordingly institute a suit against 
the seller for the defect, and the seller plead 
that the purchaser had knowingly acquiesced 
in that defect,—in this case the slave is not 
to be returned to the seller; but a suspen- 
sion must take place until the appearance of 


undo the same unless he be disappointed of the purchaser, who will then be required to 


the object which prompted it. 


declare upon oath that he did not acquiesce 


Case of a plea of agency urged forth in the detect. It is otherwise in the case of 
receipt of a trust, in absence of the con-)a debt (as before recited); for there the 
siituent.—IF a person plead his being the debt must be paid to the agent for seisin, in 
qgent of a certain person for the reccipt of behalfof the creditor, notwithstanding the 


a deposit, and the trustee verify his assertion, debtor may plead 


is having previously 


yet the law does not award the delivery of acquitted himself of it; because it is there 


the deposit by the trustee 


to this person, pr&cticable to make a reparation, by enjoin- 
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ing restitution from the agent of the amount 
he may, have received, on the error being 
made apparent by the constituent refusing 
to swear; whereas, in the case in question, 
if an annulment of the sale were decreed in 
consequence of the defect, it cannot after- 
wards be revoked, since a decree for dis- 
solving a eale takes full effect, and continues 
in force, although an error should afterwards 
a with respect to the defect pleaded. 
—This is the doctrine of Hancefa: according 
to whom, also, an oath cannot be tendered 
to the purchaser, after the annulment of the 
sale, and the return of the subject of it, 
since it is then to no purpose.—In the opinion 
of the two disciples, also, the sale ought in 
this case to be annulled, and the subject of 
it returned, without a suspension of it on the 
oath of the purchaser, since (according to 
them) a reparation is practicable, even in 
this case, because, if an error should appear 
in the decree of the Kazec, in consequence 
of the constituent’s refusal to’swear, then 
the decree becomes null, and the subjeet of 
the sale is returned to the purchaser.- Some 
have said that, according to Aboo Yoosaf, 
the most authentic doctrine is that in both 
cases a suspension should take place; that 
is to say, in the case of the dae the pay- 
ment to the agent ought to be deferred, and 
in the case in question the return of the 
subject of the al to the agent of the buyer 
ought also to be deferred ;—hecause he 
directs his attention to the interest of the 
seller (whence it is that if the purchaser 
should afterwards appear, an oath 1s exacted 
from him without the necessity of the seller’s 
preferring a formal plea for it):—the return, 
therefore, of the article sold, by the pur- 
chaser’s agent, is suspended, until the pur- 
chaser himself appear and make oath,-—out 
of tenderness to the right of the seller. 

A person receiving money, to appropriate 
to a particular purpose, may pay his own 
money in licu of it.—I¥ a person give another 
ten dirms, in ogder that he may give them 
to the family of this person for their main- 
tenance, and the agent, instead of the specific 
dirms he had received, give ten dirms of his 
own, this 1s not a gratuitous payment; on 
the contrary, he is entitled to retain the 
specific dirms he received in licu of those he 


gave; because an agent for the delivery of 


maintenance is like ay agent for nea gee 
and such is the law, as has been already re- 
lated, in treating of an agent for purchase. 


CHAPTER IV. 
OF THE DISMISSION Of AGENTS. 


A constituent may dismiss his agent at: 
pleasure ; except where the right uf another ' 


person is*concerned,—ItT is lawful fofa con- 
stituent to dismiss his agent, because the 

ney being his right, he may consequengly, 
if he please, annul it: excepting, however, 
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when the right of another is interwoven with 
it; as where the agent is an agent for litiga- 
tion, appointed at the request of the plain- 
tiff, in which case the constituent (who is the 
defendant) cannot dismiss the said arent, 
because of the connexion of the right of the 
plaintiff, since, if he should dismiss him, the 
right of the plaintiff would be set at nought. 
The agency in this instance, therefore, re- 
sembles agency interwoven with a contract 
of pawnage, by the pawner, at the time of 
settling the contract of pawnage, appointing 
a person his agent for the purpose of sellin 
the pledge, and with the price so obtaine 
discharging the debt due to the pawn- 
holder; in which case, as tho right of the 
pawn-holder is connected with the agency, it 
isin the power of the constituent to dismiss 
such an agent; and so also in the present 
instance. 

An agency continues in force, until the 
agent receives due notice of his dismission.— 
IF a constituent dismiss his agent, und the 
agent should not receive any intelligence of 
it, his akency continues in force until he be 
apprised of his dismission; and all his acts 
until then are binding, as his dismission is a 
detriment to him; because it annuls his 
power of action ; and also, because the rights 
of contracts of purchase and sale appertain 
and result to him; and accordingly, an agent 
for purehase does himself pay the price from 
the estate of the constituent, and an agent 
for sale delivers the subject of the sale to the 
purchaser ; if, therefore, the dismission were 
to operate instantancously, without his in- 
telligenee, and he should, under these cir- 
cumstances, either make a payment of the 
price, or delivery of the goods, he must, in 
such case, become responsible, which is an 
injury to him.—It is to be observed that 
agents for marriage, or the like, are in this 
respect considered in the same light.—A 
question has been started whether it is re- 
quisife that the notification of the dismission 
of an agent be made by two men, or by one 
upright man: but as the law, on this head, 
has already been laid down in treating of 
the duties of the Kazee (under the head of 
Decrees relative to Inheritance), it is here 
unnecessary to repeat it. 

A commission of agency is annulled by the 
death, confirmed lunacy, or apostacy of the 
constituent,—I¥ a constituent dic, or become 
an absolute idiot, or having apostatized, be 
united to a hostile country, in all these cases 
the commission of his agent becomes null; 
because a commission of agency is not a 
thing of an absolute or irrevocable nature, 
since it is in the power of the constituent, 
without the consent of the agent, to dismiss 
him ; and such being the case, it necessarily 
follows that the existence of it must depend 
on the existence of the power which created 
it originally, as it is requisite that the con- 
stituent should, during every moment of ifs 
existence, continue to possess the same power 
or capacity with respect to its formation, as 
he did at the beginning ;~and this power or 


396 


ceases in consequence of the a. 

ationed accidents.—The absolute idiotism 
mentioned is conditioned by“ Kadoore, 

as a small degree of it stands only as a 
temporary deprivation of sénse.—The limit 
of absolute idiotism, ‘according to Aboo 
Yoosaf, is fixed at ene month, since by that 
space of lunacy the duty of fasting is 
remitted.—I] 6 also related, as an opinion of 
Aboo Yoosaf, that its limit is no more than 
one night and one day, since by that space 
of idictism the observance of the five stated 
Xifayers is remitted,—whence it is that an 
“Idiot in that degree is considered as defunct.— 
Mohammed has said that. the limit ought to 
be extended to a complete year, since in that 
space of time idiotism occasions the omission 
of all the religious duties prescribid to a 
Mussulman; and that, therefore, from a 
principle of caution, it ought to be extendcd 
to that period.— With respeet to the expres- 
sion ‘‘ or having apostatized, be united toa 
hostile country ” (as mentioned in this case), 
lawyers obacrve that it is the doctrine of 
Hanecfa; because, according to hith, all the 
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” ° either case, therefore, the agency is annulled. 
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—Thke reason of this is that the dismission 
of the agent is a dismission by effect and of 
necessity, and therefore does not rest u 

his knowledge ;—in the same manner For 
instance) as an agent for sale is dismi 
when the thing is suld by the constituent ; 
in which case the agency necessarily ceases, ° 
as the subject of it no longer remains. 

A commission of agency 1s annulled by the 
death or lunacy of the agent.—I¥ an agent 
should die, or become an absolute idiot, the 
agency ceases; because the continuance of 
agency stands on the same ground as its 
commenccment; and as, at the commence- 
ment, it is requisite that the agent be capable 
of executing the orders of his constituent, it 
follows that the continuance of this capacity 
is a condition of the continuance of the 
agency; and this capability ceases in the 
prescnt instance, in consequence of the death 
or idiotism.  ” 

Or, by h&® apostacy and flight to a hostile 
country.—IN the same manner also, if an 
agcnt ayostatize and go to an infidel country, 


acts of a person who simply a ostatizes | his acts are not binding; unless he again 
remain suspended: if, therefore, he after- | beecme a Mussulman, and return, in which 
wards repent, and return to the faith, his! case the agency reverts to him.—-The author 
acts (and consequently his commission. of | of this work observes that this is according 
ager -y) are confirmed ; but if he be cither | to Mchammed ; but that, according to Aboo 

ut to death on account of his apostacy, or | Yoosaf, the agency does not revert, notwith- 

y to the infidels, his acts are rendered void, | standing the agent’s returning to the faith 
and his commission of agency is annulled.— | and to his country.—The argument of Mo- 
In the opinion of the two disciples, on the | hammed is that a commission of agency is a 
other hand, the acts of an apostate are valid, | latitude, or endowment with power of action, 
and therefore his commission of agency is,as it is the rencwal of the bar to such 
not annulled, unless in case of his a ,or power, which would otherwise oppose itself, 
being put to death, or being eapatmated, by; Now the agent’s power of action, so far as 
a decree of the Kazee. merely regaids himself, rests upon the ex- 

But not by apostacy vf the constituent be a! istence in him of certain qualities, namely 
woman.—IF the constituent be a woman, and | rationality, freedom, and maturity of years; 
apostatize, her constitution of agency, ncever- and he has been rendered incapable ,of 
theless, remains binding until her death, or exerting that power mcrcly by a super- 
until her removal to an infidel country, | venient circumstance (namely, his desertion 
because it has been determined that the!to a hostile country); when, therefore, the 
apostacy of a woman has no cflect on her: cause of this disability isgremoved, if the 
contracts, such as sale, or the like. latitude still conttnue in force, he again 

Cases in which an appointment of agency | becomes an agent, as before. The reasonin 
by a Mokatih, a Mazoon, or a copartner, are\of Aboo Yoosaf is that a commission o 
annulled. — lr a Mokatib appoint an agent, agency is an investiture with a power of 
and afterwards become incapable of dis-| passing ;—in other wor &, the agent, in virtue 
charging his ransom,—or, if a privileged | of his commission, is possessed of a power 
slave appoint an agent, and afterwards be | of passing his acts, so that mer be 

i 


laid under restrictions,—or, if one of two' 8 consti- 
partners appoint an agent, and the partners 
should afterwards separate and dissolve their | 

artnership, in all these cases the agency 
ecomes null, whether the agent may or may 
not have received intelligence of these 
supervenient circumstances (such as the 
Pata gee of the Mokatib, and so forth), 
for the reason already assigned, that ‘gthe 
continuance of agency depends on the con- 
tinual existence of the power and capacity 
of the constituent to create it ;’"" which power 
Giscontinues in consequence of any of the 
above circumstances. N ow this reason obtains 
in either case (that is, whether the agent be 
informed ef these circumstances, or not); in 


binding upon another, namely, 
tuent: in short, in virtue of his appoint- 
ment, he is invested with the power of 
passing his acts, but not with the power of 
performing those acts; as this power he 
possessed in virtue of his natural com- 
petency.—Now the power of passing acts, 
or, in other words, agency, ceases on apostacy 
and desertion to a hostile territory, as these 
circumstances are held to be the same as 
the death of a Mussulman; and it does not 
afterwards revive on the agent’s again 

coming a Mussulman, and returnifig to the 
abode of the Mussulmans; in the same manner 
as @n such a case) the property in an Am- 
Walid or a Modabbir does not revive; in 
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other words, if a master apostatize and go to 
the abode of the infidels, his Modabbire-and 
Am-Walids become free, and his property in 
them does not revive in case of his returning 
to his faith and his country. 

Agency 8 not renewed by the repentance 
and return of an apostate constituent.—I¥F a 
*constituené become a Mussulman, and return 
to the country of the Mussulmans, after 
having apostatized and gone off to a hostile . 
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An agency dissolved by any act of the con- 
stituent cannot afterwards revive.—I¥ a per« 
son appoint another his agent for the sale of 
a slave, and afterwards sell that slave him- 
self, and the purchaser return the slave to 
him, in consequence of a decree of the Kazee 
founded on the proof of a defect, it is rela 
as an opinion of Aboo Yoosaf, that the agent 
is not then entitled to sell the said slave, be- 
cause the constituent, in selling him himself, 


country, the power of his agent, which had ' did virtually prohibit the agent from execut- 
been annulled, does not in that case revive, ing the decd, and_it_ consequently becomes 
according to the Zahir-Rawayet. Mohammed the same as if he had dismissed him.—Mo- 
is of opinion that the agency revives, in | hammed, on the other hand, alleges that the 
the same manner as in the preceding case agent may in this case resell him, because 
of the epaeecy of the agent.—The reason: the agency still exists, since (according to 
for the distinction (according to the Zahir- him) agency is the licensing of neriatinan, is 
Rawayet) between the case of an apostate otherwise where a person appoints an agent 
constituent and an apostate agent is, that! for executing a gift, and afterwards make 
the foundation of agency, with respect to a' the gift himself, and again retracts it; for in 
constituent, is property, which becomes null‘ this case it is not lawful for the agent to 
in consequence of apostacy ; but the foun-: make the gift, since the voluntary retraction 
dation of it, with respect to an agent, is’ of it by the constituent did clearly indicate 
rationality, freedom, skill, and maturity of his wish that it should not tuke place: in 
years, circumstances which are not extin- | oppositidh to the ease of the return of the 
guished by apostacy. Caulieet of a sale founded on a decree of the 
Agency for any partienlar act ts annulled) Kazec to the constituent, because there the 
by the constituent himself performing that’ constituent acts from necessity in the receiv- 
act.—IF a person appoint another his agent ‘ing of it; and there exists of course no argu- 
for any particular concern, and afterwards ment to show that he docs not wish the sale 
execute that concern himself, the agency in! to take place: when, therefore, the subject 
such case beconies null.—This case admits of : of the sae in consequence of being returned, 
a variety of modes; as where, for instance, becomes completely his property, the agent 
a& person appoints an agent to peepee ‘is entitled to resell it. 
his slave, or to make him a Mokatib, and he 
afterwards himself cmancipates, or makes a 
Mokatib of, the slave,—or, where a person | 
appoints an agent for the contracting of | - 
marriage between him and a_ particular 
woman, and he himself afterwards con- | 
cludes the contract,—or, where a pcrson 
appoints another his agent for the purchase 
of specific article, and he himself after- 
wards purchas.s that article,—or, where a 
person appoints a person to divorce his wife, 
and he himself afgerwards divorces her three 
times (or divorces her one time, and her edit 
expires),—or, where a person Treats an 
agent to conclude a Khoola with his wife, 
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e OF DAWEL, OR CLAIMS. 


Chap. I.—Introductory. 

Chap. IT.—Of Oaths. 

Chap. I1I.—Of Tahalif; that is, swear- 
ing both the Plaintiff and the De- 


and he afterwards concludes the Khovla fendant. 
with her ;—for in all these cases the agency | Chap. IV.—Of Things claimed by two 
(because of its impracticability in conse- | Plaintiffs. 


quence of the anticipation of the constituent Chap. V.—Of Claim of Parentage. 
in the ghar _ these fale is ae 
insomuch that, in the case of marriage, 1 

the constituent should afterwards irrevocabl CHAPTER I. 

divorce the woman he had so married, it = Distinction between plaintiff and defen- 

would not then be lawful for the agent to | dunt.-T'r Moodaa, or plaintiff, is a person 

contract a marriage with her in behalf of! who, if he should voluntarily relinquish his 

the constituent, because the object of the; claim, cannot be compelled to prosecute it; 

constituent, in the agency, had been already and the Moodaa-ali-hee, or defendant, is a 

obtained, and the necessity of it, of conse- persqp who, if he should wish to avoid the 

quence, no longer existed. (It is otherwise, | ication: is compellable to sustain it.—Some 

however, where the agent contracts the have detined a plaintiff, with respect to any 

woman, and afterwards divorces her in be-_, article of property, to be a person who, from 

half of th® constituent; because, in® this his being dissvised of the said article, has no® 
instance, the constituent’s object in the | right to it but by the establishment of proof ; 

agency has not been obtained, and consg- | and # defendant to bea person who has a plea 
quently the necessity for it still exists.) lof right to that article from his seisin or 
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possession of it. Mohammed, in the Mab- of that genus may partake of the same 
soot, has said that a defendant is a person qualities; and as an actual sight of the 
who denies.—This is correct : but it requires article is, in this instance, unattainable, an 
a skill and knowledge of jurisprudence to explanation of the value is accepted in the 
distinguish the denier in a suit ; as the reality piace of a pointed reference to it.—(The 
and not the appearance is cfficient; and it lawyer Aboo Leys has said that to an_ex- 
frequently happens that a person is in ap- planation of the value ought to be added, 
pearance the plaintiff, whilst in reality he is that of the gender.) ¢ 
the defendant. Thusatrustee,whenhesays Or (if the object consist of land) the 
to the owner of thedeposit, ‘‘Thave restored plaintiff must define the boundaries, &c., and 
to you your deposit,” appears to be plaintiff, must make an explicit demand of tt.—I¥F the 
inasmuch as he pleads the return of the claim relate to land, or other immoveable 
deposit; yet in reality he is the defendant, Drapery it is requisite that the plaintiff 
since he denies the obligation of responsi- define the boundaries, and say “that land 
bility ; and hence his assertion, corroborated is im the possession of the defendant, and I 
by an oath, must be credited. claim it from him ;’’—because such property 
A plaintiff must particularly state the sub- cannot be described by a pointed reference, 
ject of his claim.—No claim is admissible as it is utterly impossible to produce it in 
unless the plaintiff explain the species and the assembly of the Kazee; a definition of 
quantity of the article which is the object of the boundanes therefore suffices, as immove- 
it; because the end of a claim is, upon the able prOneey may be ascertained by such a 
establishment of the proof, to obtain a decree detinition.—It is necessary to define the four 
of the Kazee for rendering the matter obliga- boundaries, and to specify the proprietors of 
tory upon the defendant; but no obligation cach, adding a description of their family, 
can take place with respect to a matter of in which is required to go at least as far 


uncertainty. back as the grandfather,—since (in the 
Which (if it be moveable property) must opinion of Hancefa) a knowledge of the 
be produced in court.— Iv, therefore, the grandfather is cssential to the complete de- 


article be still existing, and in the possession scription of a family: and this is approved. 
of t-e defendant, he is required to produce it Tf, ners the proprictor of the boundary 
in the court of the Kazee, in order that the | be a person of notoricty, the simple mention 
plaintiff may pointedly refer to it in telat him is sufficient.—If, also, only three of 
exhibition of hisclaim, Inthe same manner, | the boundaries be defined, it is sufficient, 
the production of it is necessary at the time | according to our doctors (contrary to the 
of the delivery of testimony, or of the ad- ‘opinion of Ziffer) ;—because a definition is 
ministration of an vath to the defendant ; | in this case made of a majority of them; and 
because on these oceasions the greatest pos- | the majority 1s cquivalent, in cffect, to the 
sible degree of certainty and knowledge is | whole.—It 1s otherwise where all the four 
requisite; and this is best answered by a | boundarics are mentioned, and there happens 
pointed reference with respect to moveable | to be a mistake with respect to one of the 
property, such as may be brought into the | four, for in this case the claim is falsified : in 
court of the Kazce, since a pointed reference opposition to the case where a definition of 
most completely ascertains and determines one of them is omitted, as that does not 
any thing. ; induce a falsification of the claim.—(It is to 
The defendant must appear, to ansiver tou he observed that, in the same manner as a 
valid claam.— WHEN the claim of the plaintiff definition of the boundaries is requisite in a 
is of a valid nature, the appearance of the claim regarding immoveable property, so is 
defendant is necessary. This practice has it also requisite in giving evidence.)—With 
been followed by Kazces in all ages.—Jt is, respect to what was before advanced, that 
moreover, Incumbent on the defendant to the plaintiff must say ‘that land is in the 
give a reply to the plea, when he is present, possession of the defendant, &c.” this is 
in order that the object of his presenee may indispensably requisite; because the defen- 
be answered. dant is not liable to the suit, unless he be 
And must produce the subject of it.—It is possessed of the land. As, however, the 
also necessary to produce the subject of the assertion of the plaintiff and the verification 
claim, for the reason already stated.—It is of the defendant is not alone sufficient to 
likewise incumbent on the defendant, in prove this, it is requisite that the plaintiff 
case of his denial, to take an oath, as shall prove the possession of the defendant by the 
be explained in the latter part of this evidence of witnesses, or that the Kazee be 
chapter. i himself acquainted with the circumstance. 
Or the value of it must be specified.—I¥ | This is approved: because in the assertion 
the subject of the claim be not present, a lof the plaintiff and the verification of the 
bare explanation of the quality of it is not defendant there is room for suspicion, since 
sufficient ; for it is indispensable, in this case, ; it is still possible that the land may be in 
that the value be specified, in order that the | the possession of another, and that they may 
subject of the claim may be fully ascertained; | have’agreed in its being in the possession of 
cause the substance of an entity is known , the defendant, to induce the Kazee to pass 
by an explanation of its value, and not by adecree.—It is otherwise with respect to 
that of <ts quality, since many individuals moveable property, because the seisin of the 
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ssor being, in that case, determinable 
sight, there is no necessity for proof by 
means of witnesses.— With respect to the 
laintiff’s saying, “I claim it from the de- 
endant,”’ thisis also indispensably requisite; 
because to demand it is his right, and the 
cemand must therefore be made; and also, 
beacause if is possible that the land may be 
in tus possession of the defendant in virtue 
of pawnage,—or detention aftera sale ot it, 
to answe> the price,— and this apprehension 
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The demand of the plaintiff, however, is 
Pay Ws to the exaction of the oath, as it 
is his right. 


CHAPTER II. 
OF OATHS. 


An oath must not be required of the de- 
fendant when the plaintiffs witnesses (al- 


is removea hy the claim of it.— Lawyers have Yhough not immedtately present) are within 
observed that because of the above possibility, | call.—Ir a plaintiff declare that “ his wit- 
it is requisite, in a case of moveable property, | nesses are present in the city, but not in the 
that the plaintiff declare that the thing 18; court of the Kazee,” and should nevertheless 
unjustly in the possession of the defendant. | demand an oath from the defendant, in that 

A claim for debt requires only the claim. | case (according to Haneefa) the defendant 
—Ir the claim rcjate to debt, it is suffiaant must not be required to take the oath. Aboo 
for the plaintiff to say, ‘1 claim it.” For) Yoosaf alleges that an oath must, in this 
as the person on whom the obligation rests | case, be exacted from the defendant ; because 


is himself present, there remams only the 
claim of it; and this it is incumbent on the 
plaintiff to make, because it is his night, and 
also, because, until he himself claim it, the 
Kazce can take no notice of it. 





jit is established, by the tradition before cited, 
}than an oath is the right of the plaintiff; 


and it must consequently be granted to him 
in case of his demanding it. The reasoning 
of Haneefa is that the establishment of a 


And a description of the species and \yieht in the plaintiff to exact an oath from 


amount.—IvT is, however, neecssary that he 
explain whether it consist of dirms or deenars, 
and whether it be gold or silver, as such 
explanation defines the dcbt. 

-racess to be observed by the Kazee.— 
Wuat has now been mentioned is an expla- 
nation of the validity of clamms.  Itas to he 


observed that where the elaym of a plaintiff 


is valid, the Kazce must interrogate the 
defendant, and ask him ‘‘ whether the plea 
be true or not?” If he acknowledge the 
truth of it, then the Kazee must puss a 
decree, founded upon his acknowledgment, 
because acknowledgment does in itself pro- 
duce the effect: the Kazce must, therefore, 
order the defendant to give up the possession 
of the article concerning which he has made 
the acknowledgment, and to deliver it to the 

laintiff.—If, on the other hand, the defen- 

ant deny the truth of the allegation, the 
Kazee must rcqhire the plaintiff to produce 
evidence, because the prophet, in a case 
where a defendant objected to the allegation, 
said first to the plaintiff, ‘Shave you evi- 
dence ¢” and on his answering in the nega- 
tive, he then said, “it belongs tu you to 
demand an oath from the defendant.”” Now 


it appears from this tradition, that the right | 


the defendant is founded on the supposition 
of his inability to produce evidence, as is 


jeapressly declared im the above-mentioned 


tradition.— Hence until his inability to pro- 
duccevidence be made apparent, hisright does 
not take place, any more than if the witnesses 
were present in the court of the Kazee. 
‘The opinion of Mohammed (as reported by 
Khasat) coincides with that of Aboo Yoo- 
suf: according, however, to a report of 
Tahavee, it comeides with that of Haneefa, 

An oath cannot be exacted from the plain- 
iff.—AN oath cannot. be exacted from the 
plaintiff, because of the saying recorded in 
the traditions of the prophet, ‘evidence is 
incumbent on the part of the APrELLANT 
and an oath on that of the RresronpENT;’ 
from which it is evident that an oath is not 


‘in ay shape incumbent on the plaintiff; 
| otherwise the necessity of it would not have 


been restricted to the respondent or defen- 
dant.—(Shafei, however, dissents from this 
doctrine). 

The evidence adduced on the part of the 
plaintiff must be preferred to that adduced 
on the part of the defendant.—I¥F both the 
actual possessor ef the property] and the 
plaintiff should adduce evidence in support 


of demanding an oath from the defendant | of their absolute right of property, in this 
rests upon the defect of evidence on the part | case the evidence of the person in possession 
of the plaintiff; and hence it 1s requisite | must be rejected and that of the plaintiff 
first to demand the evidence of the plaintilf, | admitted. Shafci maintains that the evidence 
and on his muking known his inability to | of the possessor must be admitted, and a de- 

roduce it, to demand an oath from the | cree passed in his favour; because the evi- 

efendant.—If, therefore, the plaintiff pro- | dence is corroborated by the possession, and 


duce evidence in attestation of his claim, 
the Kazee must pass a decree in his favour, 
as in that case there cannot be any suspicion 
of falsity. If, on the other hand, he be 
unable t»produce evidence, and demand the 
defendant to be put to his oath, in that case 


to a slave that has been emancipated, c_ 


is consequently strong and apparent; it ought 
thefefore to be preferred, in the same manner 
as evidence in favour of the possessor is pre- 
ferred in cascs of birth, marriage, or a claim 


oon 


has become an Am-Walid, or been consti- 


the Kazee (because of the tradition above |tuted a Modabbir: in other words, if two 
quoted) oa administer an oath to hfm. | persons should severally assert that a par- 


é 26 


402 


tioular horse, in the possession of one of them, 
was the i sf of a horse belonging to him, 
and if each should bring evidence in support 
of his assertion, in that case the evidence o 
the possessor would be preferred ; and so also 
in the case of a contested wife who is in the 
possession of one of the two claimants,—or In 
case of a freedman, an Am- Walid, or 
Modabbir, who is in the possession of one of 
the two persons who claims the right of pro- 
perty. ie reply to this Besant of Shafei, 
our doctors argue that it is not the evidence 
adduced by the possessor which proves the 
absolute right of property, because the pos- 
session of itself indicates the absolute right, 
and consequently anticipates the pe which 
would clse have resulted from the evidence. 
It is otherwise with respect to the evidence 
adduced by the person not in_ possession, 
because by that absolute right of property is 
proved ;* and as the evidence on the part of 
the person not in possession occasions proof, 
it is therefore admitted, since as the purpose 
of evidence is to establish proof, the evidence 
which occasions proof must be preferred. It 
is to be observed that possession indicates a 
right of property mnt but not rela- 
tively, as in the cases adduced by Shafei; and 
hence the analogy conccived by him between 
these cases and the casein question is not just. 
The defendant refusing to swear, the Kazee 
muat forthwith pass a decree against him.— 
Ir the defendant refuse to tuke un oath in a 
case where it is incumbent upon him, the 
Kazee must then pass a deerce against him 
because of his refusal, and must render obh- 
atory upon him the object of the claim on 
Pohalfot the plaintiff} Shafet mamtaims that 
the Kazee must not pass a deeree Immediately 
on the refusal of the defendant, but must first 
administer an oath to the plaintiff, and then 
pass a decree against the defendant; because 
the refusal to tuke an oath admits of three 
different constructions :--1. It may yroncen 
from a desire to avoid a false oat 
It may proceed from an unwillingnéss to 
take an oath, although, in testimony of the 
truth, from an opinion of its being deroga 
tory to the deponent’s character; und, III. 
It may proceed from a doubt and uncertainty 
whether the matter be true or false ;—and as 
the refusal to take an oathis a matter of 
uncertainty, it cannot amount to proof (since 
anything of an uncertain nature Is incapable 
of constituting proof); and as the oath of 
the plaintiff manifests the right, recourse 
must therefore be had to that. The argu- 
ments of our doctors, on the other hand, are 
that the refusal of the plaintiff to take an 
oath, indicates cither a concession of the 
thing claimed, or an acknowledgment of the 
validity of the claim; since, if the case were 
otherwise, he could have no motive to refuse 
an oath when the maintenance of his right 
depended upon it. Besides, there are no 


«* As it is not anticipated by any other 


circumstance, and consequently must be 
admitted. 
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grounds on which an oath can be tendered to 
a plaintiff, since the tradition before men- 
tioned expressly evinces that an oath is re- 
efendant. ; 

The Kazee must give three separate nott- 
fications to the defendant.—It is incumbent 
on the Kazee to give three notifications to the 
defendant, by three times repeating to him, , 
‘‘T tender you an oath; which if®you take, 
it is well; if not, I will pass a decree in 
favour of the claimant.’’—This threefold 
repetition is required because of the want of 
certainty in cases of refusal to take an oath, 
since there subsists a disagreement with 
regard tothe validity of passing a sentence 
upon it.—The necessity of the repetition has 
been recited by Khasaf, as from a principle 
of caution, and to cut off the defendant 
from any further pretence).—It is, indeed,. 
an established tenct, that if a decree be 
passed on one notification only, it is valid; 
and this is approved doctrine.—It is most 
laudable, however, to give three notifications. 

Refusal to swear is of two kinds, real and 
virtual,—A WRerusaL to take an oath is of 
two kinds: I. real aon the defendant 
expressly says, “1 will not take an oath”’); 
and, II. virtual (where he remains silent). 
—The cffect in this latter case is the same as 
in the former, provided it be known that the 
person refusing is neither deaf nor dumb. 
This is approved doctrine. 

An oath cannot be exacted from the defen- 
dant in claims respecting marriage, divorce. 
lila, bondage, Willa, punishment, or Laan. 
--Iy a man claim marriage with a woman, 
or a Woman with a man, and the defendant 
in cither case deny the claim, then (accord- 
ing to Haneefa) it is not necessary to exact 
an outh.—The law is the same (according to 
Hanecfa) with respeet to a claim of reversal 
cafter po or of rescindment in a case of 
Alla,—or a claim of servitude, or a claien 
of offspring, or claims, of lincage, Willa, 
punishment, and Laan. Thus if, in a case 
of divorce, the wile, after the expiration of 


‘her edit, were to advance a®plea of reversal 


avalnst her husband, or the husband to 
advance a plea _of reversal against his wife, 
and the defendant should, in either case, 
deny the claim,—or if, in a case of Aila, 
either of the parties were to plead a rescind- 
ment from the vow, and the other to deny 
it,—or, if a person were to claim the right 
of slavery to another whose condition is un- 
known, or he whose condition is unknown 
claim his being the slave of that other, and 
the defendant in either case deny the claim, 
—or, if a female slave were to plead her 
being an Am-Walid to a particular man, 
and that a certain person is their offspring, 
and the man himself deny it,*—or, if a 








* This case does not, like all the rest, hold 
true when the terms of it are reversed; for 
in case the claim should have been made on 
the part of the man, it is considered as 
an acknowledgment, and the denial of the 
Wanan is then of no effect. 
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n were to plead that another of un- 
own birth is his son, or that other plead 
that this person is his father, and the de- 
fendant in either case oy the claim,—or, if 
@ person were to plead that another of 
known condition had been emancipated by 
him, and that he therefore possesses the right 
of Willa gver him, or that other plead that 
he had been emancipated by him, and the 
defendant, in either case, deny the claim,— 
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Repiy.—The validity of a concession of 
this nature, in cases of debt, is admitted 
in conformity with the conception of the 
plaintiff; for he conceives the thing he re- 
ceives to be that actual thing to which he 
is entitled. Besides, concession, in this in- 
stance, merely means a cessation of obstruoy 
tion; that is to say, the defendant does not 
obstruct the plaintiff from taking his pro» 
perty, and he accordingly takes it, as property 


or, if a person were to plead that another 1s a matter of but light concern.—It 1s other- 
had committed whoredom, and that other, wise with respect to the particulars before 
deny it,—or, lastly, if a wife should plead ‘mentioned, as these are not matters of light 
that her husband had slandere | her,—in all concern, and hence it is not lawful for the 
these cases it is not necessary (aceording to defendant to make a gift of them. 

Haneefa) to exact an oath from the deten- A thief refusing to swear, becomes lable 
dant.—The two disciples maintain that it is for the property stolen.—AN oath must be 
requisite to exact an oath from the defendant | exacted from a thief; and if he should 
in all these cases, excepting in the cases of refuse to take it, he beeomes liable for the 
punishment or of the Laan ;~-for they argue | property, but docs not subject himself to the 
that a refusal to take an oath amounts to an’ penalty of amputation; bevause his act in- 
acknowledgment, as such refusal is an argu-' volves two consequences, namely, responsi- 


ment that the party is fulse in his denial: a | 


refusal to take an oath is, therefore, an ac- 
knowledgment cither in reality or in effect 
and acknowledgments are admitted in all 
the above cases. This species of achnow- 
ledgment, however, is of a doubtful nature, 
as itis not a perfectly valid acknowledg- 
ment; and punishment is remitted in con- 
sequence of any doubt; and as Laan is also 
punishment in effect, they hold that, in that 
instance also, an oath cannot be imposed.— 
The reasoning of Haneefa is that a refusal 
to take an oath amounts to a concession of 
the object to the plaintiff; after such re- 
fusal, therefore, it remains unnecessary to 
exact an oath, because of the attainment of 


| hance 





bility for the property, and the loss of his 

. and as his retusal establishes the first 
consequence, but not the second, it is there- 
fore the same as if the fact had been proved 
by one man and two women, in which case 
a responsibility for the property takes place, 
but nota loss of the hand. 

A claim founded on divorce before con- 
summation entitles a wife to her half dower, 
where the husband declines swearing.—I¥ a 
wife advance a claim against her husband, 
by asserting that he had divorced her pre- 
vious to consummation, an oath must be 
tendered to the husband, and if he refuse to 
take it, he becomes responsible for ber half 
dower, according to all our doctors, because 


the object independent of it,- (it is most, (according to them), oaths are admitted in 


laudable to consider the refusal to swear | 


in the light of a grant or concession, as it 
avoids the consequence of the defendant 
fflsifying in his denial).—Now as a refusal 
to take an oath is shown to be a concession 
of the thing in dispute, it follows that such 
refusal can have no cffect in the above cases, 
since they are not of such a nature as admit 
of concession: an oath, therefore, is not 
exacted from the defendant in such cases; 
because the advantage proposed, in exacting 
an oath, is to enable the Kazce to pass a 
decree in consequence of the rv fea and 
this advantage cannot be obtained in such 
cases. 

OBJECTION.—If a refusal to take an oath 
be equivalent to a concession, the refusal of 
a Mokatib, or of a privilegcd slave, ought 
not to be admitted, since neither of these is 
competent to make a concessivn. 

Repiy.—A refusal to take an oath is con- 
sidered as a concession, in order to remedy 
the evil of contention: the refusal of Moka- 
tibs and privileged slaves is therefore ad- 
mitted. A 

OBJECTION.—If a refusal to take an oath 
be a conéession, it ought not to be admitted 
in claims of debt, since the subject of a gift 
must necessarily be substance, whereqs a 
debt relates merely to quality. 


cases relative to divorce, and particularly 
where the object is proprrty.—In the same 
manuer also, oaths are admitted in cases of 
marriage, where the wife claims her dower, 
as this is a claim relative to property, which 
is established by a refusal to take an oath, 
though the marriage be not thereby proved. 
—In the same manner also, oaths are ad- 
ministered in claims of parentage, where the 
claim relates to some right, such as inherit- 
ance or maintenance (as where a disabled 
person claims that he is the brother of 
another, and that his maintenance is incum-~ 
bent upon that other, who denies the same). 
—In cases also of invalid recessions from 
ifts (as where, a person wishing to retract 
is gift, the grantee asserts that he is his 
brother, and that, on account of such rela- 
tion, he has no right to retract,—and the 
grantcr denies the same),—an oath is ten- 
dered to the defendant, as the objects of 
them are the rights alluded to. 

Pleas of consanguinity admit of an oath 
beifig tende~ed to the defendant.—An oath is 
not tendered, according to the two disciples, 
in simple cases of consanguinity, unless 
where the rclation is of such a nature as 
be established by the acknowledgment of the 
defendant: as where a person, for instance, 
asserts that another person is his father, or 
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his son,—or a woman asserts that a certain 
person is her father,—or a man or woman 
claims a right of Willa, or a man or woman 
claims marriage,—in which cases, if the 
defendant acknowledge the relationshi p. the 

or the marriage, they are estublished 
accordingly : and if the defendant retuse 
to make oath, this (according to the two 
disciples) is equivalent to acknowledgment. 
It is otherwise where a woman alleges that 
® certain person is her son, because in that 
case the relationship depends on another, 
and therefore, as the acknowledgment of the 
defendant can have no effect, so neither will 
his refusal] to take an oath. Bead 

Case of a claim of retaliation.—I¥F a 
person claim a right of retaliation upon 
another, and the defendant deny it, in this 
case (in the opinion of all our doctors) an 
oath must be administered to him.—If he 
refuse to take it, and the retaliation relate 
to the members of the body, he must in that 
case suffer retaliation; but if it relate to 
murder, he must be imprisoned until he 
either confess or take an oath of exculpa- 
tion.—This is according to Haneefa.—The 
two disciples are of opinion that in cither 
case a tine must be imposcd; because, al- 
though (according to their doctrine) a refusal 
to take an oath 18 an acknowledgment, yet 
it i. attended with a degree of doubt (as 
has been already explained); and conse- 
quently cannot establish retaliation :—a fine 
of property is therefore due; especially 
where the bar to the retaliation arises from | 
a circumstance on the part of the person | 
who is liable to the retaliation; as when the | 


| 
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call, the defendant must give bail for his 
appearance for three days.—I¥ a plaintiff 
assert that ‘‘his witnesses are in the city,” 
the defendant must, in that case, be re- 
quired to give bail, to answer for his appear- 
ance within the term of three days, lest he 
abscond, and thus the right of the plaintiff 
be destroyed :—and it is lawful thus to take 
bail for his appearance (according to our 
rier as has been- already explained, *— 
The taking of bail from the defendant, in 
this instance, immediately on the prefer- 
ment of the allegation = the plaintiff, 
proceeds upon a favourable construction of 
the law, because of its being advantageous to 
the plaintiff, and not materially detrimental 
to the defendant: and the reason for taking 
it is that it is incumbent upon the defendant 
to make his appearance in court upon the° 
instant of the claim (whence it is that a 
person 1s immediately despatched to sum- 
mon him); and as this might prevent him 
from going on with any business in which 
he may be then cmployed, it is therefore 
lawful to take bail for his appearance.— 
The term of three days, as above mentioned, 
is recorded from Hancefa; and that term 
is approved.—In taking bail (according to 
the Zahir Rawayct) there is no difference 
between an unknown person and one of 
established note; nor between the claim of 
a large and of a small sum. 

But if the witnesses be not within call, 
bail cannot be required from the defendant. 
Tun declaration of the plaintiff, however, 
that ‘his witnesses are in the city,” is 
indispensable towards the taking of bail 


avenger of blood claims for wilful murder, | for appearance; and hence, if the plaintiff 
and the defendant acknowledges crroncous/ should say, ‘I have no witnesses,’—or 
murder, ‘The argument of Haneefa is that |“ my witnesses are absent from the city,” 
the members of the body of a man are con-, bail is not in that case to be required from 
sidered in the same light with property, and ) the defendant, as it is of no use.t If, 
hence a concession with respect to them! therefore, the defendant, in this instance, 
is admitted in the same manner as it *«! upon being applied to, give bail for his 
admitted in the case of property; fo# if a appearance, it 1s well: but if he refuse, the 


erson should say to another, ‘‘cut off my 

and,’’ and that other accordingly cut it off, , 
he would not be subject to any compen- | 
sation, which clearly proves that the bonne 
cession thercof 1s lawful, although it be not | 
allowed to the man, in this instance, to cut | 
off the hand,* as it is attended with no 
advantage to him.—In short, concessions 
are allowed with respect to parts of the 
body, but not with respect to the body 
itself; and asa refusal to swear, in cases of 
retaliation with respect to the parts of the 
body, is a concession of an advantageous 
nature (as being the means of terminatin 

a contention), it follows that the cutting o 
the hand is advantageous in this instance, 
in the same manner as it is advantageous to | 
amputate a limb in a case of mortification, 
or to draw a tooth in case of excessive pain. 
Where the plaintiff's witnesses are within 


v 





* In other words, ‘‘to accept of the yift of 


or concesgion.”’ 


_ | claim. 


Kazce must then direct {he plaintiff to 
attend and watch over him, in order that 
his own right may not be destroyed: ex- 
cepting, however, where the defendant ma 
happen to be a traveller, or about to trave ; 
for then the plaintiff is to watch over him 
only whilst in the court of the Kazee; and 
“ he should take bail for his appearance 
under these circumstances, it must be ex- 
tended only to the breaking up of the court 
of the Kazee; because if either the bail or 
the watching over him were extended to a 
longer period, it would occasion a detriment 
to the defendant, in as much as he would 
he prevented, durin 

suing his journey ; +b 
to t e > ne fa - 
is 


that space, from pur- 
ut where it is limited 
; VA jane UVUULL, ug 


not subjected to any apparent incon- 
Se shee ee 


* See Bail, Vol. IT. Book XVIIL.° 
t+ Because the plaintiff, being destitute 
(yitnesses, cannot possibly establish his 
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beeen eadeed mc of watching or revealed the Pentateuch to Moses ;"’—and 
vad cee explained in treating of to a Christian, by directing him to aay, ‘I 
; . swear by the Gop that sent down the gospel 
Section. of Jrsvs;’’—because the prophet, upon a 
Of the Manner of Swearing, and requiring pleas baie es. eominietera an oath to a 
ai Oath ew, by saying to him, ‘‘I desire you to 
The oath must be taken tn the name of hirak ad Say oe ee hath sent down the 
Gon kn onth: isnot worthy of credit a ateuc os Moss, that such is the law 
unless it be taken in the name of Gon, le ie a to whoredom in your book ;” 
because the prophet has said “ whoever tek ¥ Bia ctractaane the Jews believe in the 
takes an oath, let him take it in the name ca errs of Mosks, and the Christians 
of Cabs otherwie let hint Gus thy ith, Geo AT ee ee 
entirely :”’—and also, because he has de- ¢ ne peniak a dsdators of oaths to them, there- 
clared “whoever takes an oath otherwise ace ane Gace aly . corroborate them, by 
than in the name of Gop is most certainly | received ee of the books which have been 
an ASSOCIATOR.” ® : ee through their respective prophets. 
. ry N : Md 3g 7 a > _ 
_ And the Kuzee must dictate the terms of! ae ee swear by Gov.— Tux Kazee 
tt.—IT is incumbent upon the Kazee 10 ie aan, ae Beta ee eee oe 
desire the swearer to corroborate his oath by that Bee vg by aie swear by the Gop 
reciting the attributes of Gop.— Thus he Moh; aj alk Bate eudea by 
Bade cece a fo dence es Tynan , in the Mabsvot ; but it is related 
swear by the Gop than whom there is 0 as Su cn the Nawadir, that he Hever 
other rightcous Gop, who is acquainted ae : Ce as oe otherwise than in the 
with what is lidden and apparent, that that. ae eases uel TORCOVET, --FepOree 
neither by me, nor on my behalf, is the boyeonti : Ch a outh to any 
amount due to Omar which he claims, nor | tl fore eae und Jows, otherwise 
any part of it.’—The Kazee is at hberty |] ete the name of Gop, because in con- 
either to add or dimimish from this oath as | ace tes Fe ine eee of Gon, 2 
he pleases: but he must not so far extend aGiial: ae a Pe : et ae te nee 
his caution as to repeat the oath, because it Paaient aa iain a re k or ae 
is not necessary to swear more than once.— j and therefore ¢ Ht ve peed ob eon: 
If a person should swear “by Gon, by the | sie i entit ‘ to reverence. This 
merciful, by the most merciful,” it is con- Lees es ag HCOLCN, Pysnow eration Our 
sidered as three oaths: but if the two last Ay oath cue Asc: aadicteved 
particles of swearing be omitted it is then jdolater otherwise t] oi eae eg 
only one.— It is to be observed that the } eee Wee eae the name of Gop, 
Kazce has the option cither of adding the rad ia Ha oe ie ae ies 
corroboration to the oath, or of omitting If, yp ask ee eae 1 pare "7 ae has Le 
and simply desiring the defendant to swear Geen ee ee : bi bilo rele 
by Gop. ne have said that it isim- GOD ALMIGHTY.” TEN, Ea ANS ES 
proper to prescribe the corroboration to such os , oo 
= are eae n to be virtuous, but that to all | oe Ns I ETL an infidel 
others it is necessary.— Others, again, have Pie eh atm ne not Deas 
% ty a . Loe 4 r) i » ; } » . y . a . 1 
said that the corroboration is necessary in ie aot a ean : if DIOL werent 
claims to a greagamount, but not where the ,, ae lac ACO DOBLE roms cuvering 
amount is small. ; hy oe yi Ninel 
Swearing by divorce or emancipation must | pp] pion CGC, need not be ee 
not be admitted.—A DEFENDANT must. not Mh ee, 
swear by divorce or emancipation (as if he | haat era ee pieces st nee 
should say, “if the claim preferred against | Ml ee ite administering, an oeath te 
me baju my ited “are ny ; Mussulmang, to corroborate it by means of 
. . ’ ' . , ; Ce Tt) aS > mn? 
slave is emancipated’), because of the tradi | Ue timpe oe plea: (suclins by biG aemimistne: 
tion before Aawiotaaal — Karena bassearaen fave ga UPhaan abe of ‘ On a I riday, Or 11h the mosque), 
said that, in our times, if the plaintiff should % ee sage we BE un Onn tea Fe vernce 
importunately require it. the Kazee may i er im whose name it is taken, and this 
then administer to the defendant an oath by : at - ene are purticnlay time or place. 
divorce or emancipation; since in this age M ae re eorrobeyatien 0} O80us: oo 
there are many men who scruple not to ee aha a ary eee ro 
oo duce, Were necessary, 1t would subject the 
swear by the name of Gop, but who are, k ; : 
: ; azee tO an inconvenicnee, in the necessity 
ae from au oath by eman- he would be under of attending at the par- 
Jews must swear by the Pentateuch, and ne hed ane Peet and Lie jae Saale 
Christians by the Gospel. Lie Kuzeu anual not of inconvenience, more especially where 
a AA ahd ga a eek see the Pana oF pale or ve execution of 
’ 
: i 2 6: “8 Justice, does not depend upon 1, 
him to gay, “I swear by the Gof that “Cages in which the out of the defendant 
must relate to the cause; and cases in which 


* Arab.» Moosharik, meaning a Pagan,®or it must relate to the vbject.—IF a person 
a Polytheist. that he has bought a sl&ve from 


436 


another for a thousand dirms, and the seller 
deny the fact ; in this case the seller must be 
coqauee to swear, in the following manner, 
**fswear by Gop that there does not abso- 
Intely at present exist any contract of sale 
between mo and the plaintiff ;’’—and not in 
is manner, ‘‘I swear by Gop that I have 
not sold, &c.’”’—because it often happens 
that a sale is made, and afterwards an Akala, 
or dissolution of the contract, takes place.— 
‘In cases of usurpation it is necessary that 
the defendant swear, in the presence of the 
plaintiff, in this manner, ‘‘ there is no part 
of that which you allege that I have usurped 
from you, due by me,’’ and not ‘I have not 
_ usurped, &c.”"—because an usurpation is 
often done away by the proprietor sclling or 
making a gift of the thing to the usurper.— 
In cases of marriage it is requisite that the 
defendant swear to this effect, ‘‘ no marriage 
does at this time subsist between me and the 
laintiff ;’’—because a marriage 1s sometimes 
dissolved by Khoola.—In cases of divorce the 
husband must swear ‘“ this woman js not at 
resent finally separated from me, by the 
di vanee which she pleads;”’—and not, in an 
absolute manner, that ‘‘ he has not divoréed 
her ;’’—because a new marriage sometimes 
takes pluce after a Talak Bayeen, or com- 
—* te divorce.—Thus, in all these cases, 
es must swear the defendant with 
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Shafei,—or, if a proprietor of a house, or of 
land, should prefer a claim of pre-emption 
against the purchaser of a contiguous pro- 
perty on a plea of Shaffa, and the purchaser, 

eing of the sect of Shafei, should not 
admit his claim,—in these cases (accord- 
ing to all our doctors) the oath ought to 
relate to the cause ;—for, although the de- 
fendant could not deny, upon oath, the cause 
or circumstances of the case, still he might, 
upon oath, deny the object ;—in other words, 
he might deny the validity of the claim as 
founded upon these circumstances: if, there- 
fore, the oath were to relate to the object, it 
would evidently be injurious to the plaintiff. 
—If, on the other hand, the cause be of such 
a nature as cannot be removed or done away 
by some other cause, in that case the defen- 
dant’s oath (according to all our doctors) 
must relate to the cause.—Thus, if a Mussul- 
man slave should plead his having been 
emancipated, and his master deny this, in 
that case (as the Law does not admit of a 
Mussulman becoming a slave after having 
been once free) the oath tendered to the 
master must relate to the cause ;—in other 
words, he must be required positively to 
swear ‘“‘ whether he has ever emancipated 
this slave, or not ?”’—It is otherwise, how- 
ever, with respect to a female Mussulman 
slave, or an infidel male slave; beeause both 


respect to the object of the plea, and not, of these may be again subjected to slavery 
with respect to the cause of it; since, | after having been rendered tree ;—the female 
if he were to administer the oath with! slave, by being first emancipated, and then 


respect to the cause, it mightebe injurious | apostatizing and bein 


united to a hostile 


to the defendant.—What is here advaneed , country ;—and the male slave, by being first 
is conformable to the opinion of Hanec fa | emancipated, and then breaking his contract 
and Mohammed.— Aboo Yoosaf is of opinion ‘of fealty, and being united to a hostile 
that, in all these cases, the Kazee must: country. 


swear the defendant with respect to th 


In a case of inheritance, the oath of the 


cause (except where the defendant par- defendant must relate to his knowledge.-Ir 


ticularl 
sales, 


requests the contrary); beeause a person acquire a right toa slave by inke- 
or instance, are sometimes mad | ritance, and another prefer a claim of right 


and afterwards dissolved; divorees some- to the said slave, in that case the oath of the 
times executed, and afterwards succeeded | defendant must relate to his knowledge ;— 


by a marriuge de novo; and nsuEariON: 
sometimes done away by gift or sa 
all these cases, therefore, the oath must 
be administered with respect to the object. 
—Some have said that the Kazee ought to 
be guided by the denial of the defendant :— 
in other words, if the defendant deny the 
cause, let the oath relate to the cause,—or, if 
he deny the ettect, let the oath relate to the 
object.—It is to be observed that (according 
to Haneefa and Mohammed) the oath must 
in every instance relate to the object, where 
the cause is of such a nature as renders it 
liable to be done away by some other cause ; 
excepting only where, in resting the oath 
upon the object, the tenderness due to the 
pea is likely to be destroyed; for, in 
is case, the oath (according to all our 
doctors) must be rested upon the cause. 
«Thus, if a wife, having been completely 
divorced, should prefer a claim of main- 
tenance against her husband, and the hus- 
band should not think himself bound to 
comply,*vecause of his being of the sect of 


that is, he must be required to swear that 


¢:—in he docs not know the slave in question to be 


the property of the plaintiff ;—because not 
being acquainted with the acts of the person 
from whom the inheritance descends, he 
cannot absolutely swear that the slave is not 
the property of the plaintiff ;—whereas, if 
he had acquired the slave by a gift or pur- 
chase, he could swear positively as to his 
right of property, since purchase and gift 
are both causes of a right of property. 

When a defendant enters into a compo- 
sition with the plaintiff, an oath cannot 
afterwards be exacted from him. —IF a per- 
son prefer a claim against another, and the 
defendant deny it, but should afterwards 
give the plaintiff ten dirms, either as an 
explation fur his oath, or as a composition 
for it, such expiation or composition is valid ; 
because it has been so related by Qmar; and 
the plaintiff cannot afterwards demand an 
oath from the defendant, as haying himself 
déstroyed this right. 
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CHAPTER III. 


TAHALIF; OR THE SWEARING OF BOTH THE 
PLAINTIFF AND THE DEFENDANT. 


A seller and purchaser are mutually to 
swear where they both disagree, and are 
destitute @f evidence,—Ir a seller and pur- 
chaser should disagree, the purchaser assert- 
ing that the price of the goods was an hundred 
dirms, and the seller, that it was more,—or, 
if the seller should acknowledge the article 
sold to be so much, and the purchaser assert 
that it was more,—in this case, if cither 
of them adduce evidence in support of his 
assertion, the Kazee must pass a decree in 
his favour; because attestation is stronger 
than simple assertion.—I[f, on the other 
hand, both of them should adduce evidence 
in support of their respective assertions, 


‘then the evidence of the party that attests 


most must be admitted; because the object 
of evidence is proof; and with respeet to the 
excess, there is no opposition of evidenee. 
If the seller and purchaser should disagree 
with respect both to the price and the goods, | 
then the evidence of the seller with respect | 
to the price is preferable; and the evidence 
of the purchaser is preferable with respect | 
to the goods. If, however, both parties bi — 
destitute of evidence, then the Kazee must 
say to the purchaser ‘if you acquiesce in 
the price claimed by the seller, it is well; if 
not, I will dissolve the contract ;’"’—and to 
the seller, “if you are contented to yield the 
quantity of goods claimed by the purchaser, 
it is well; if not, J will dissolve the con- 
tract ;’’—because the object is to terminate 
the contention; and it 1s probable that his 
thus addressing them may terminate the 
contention, since the parties may possibly 
be averse to breaking off the contract ; 
when, therefore, they perceive that if they 
do not agree, the contract will be broken, 
they may be content to make up their diffe- 
sae a nevgthcless, they should not 
even then agree, the Kazee must make cach 
of them swear to his denial of the claim of 
the other.—This mutual swearing, before 
seisin of the article of sale, is conformable 
to analugy; because the seller demands a 
large price, which the purchaser docs not 
admit; whilst, on the other hand, the pur- 
chaser demands from the seller the delivery 
of the gvods at the rate of purchase moncy 
he has paid, which the oeller refuses to 
execute. Each, therefore, is a defendant; 
and hence an oath must be required trom 
each.—After the delivery of the goods to 
the purchaser, indeed, the mutual swearing 
vould be contrary to analogy; because the 
urchaser having received the goods has no 
rther claim; and as there remains only 
the claim of the seller for the excess of the 
price, an oath can only be exacted from the 
urchaser¢who is the defendant. It ayspears, 
owever, from an infallible guide, that an 
oath must, in this case also, be exacted fram 
each, because the prophet has said “ Where | 
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|a disagreement takes place between a buyer 
an 
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d seller, and the subject of the sale is 
extant and present, an oath must in that 
case be administered to each, and the pur- 
chaser must afterwards restore the goods to 
the seller, and the seller the price to the 
purchaser.” It is to be observed that where 
it is necessary to administer an oath to both 
parties, the purchaser must be first sworn. 
—This doctrine is conformable to the most 
recent opinion of the two disciples; and it is 
also agreeable to one report of Haneefa. It 
is also the most authentic doctrine; because 
the denial of the purchaser is of the greatest 
importunee, since the price is first demanded 
from him; and also, eee in case of his 
refusal to take the oath, it would be attended 
with the immediate advantage of inducin 
the obligation upon him of the payment o 
the price ;~ whereas, if the seller were first 
sworn, it would nevertheless be necessary to 
defer the demand upon him of a delivery of 
the goods until he had reecived payment of 
the price. Lf the parties should disagree in 
rn ale of? goods for goods (that is to say, in a 
barter), or of price for price (that is, in a 
Sirf sale), in this case the NKazee is at hberty 
either to swear the scller or the purchaser 
first; heeause in such a case the seller and 
purchaser are both upon an equal footing. 

Formata of the oaths of a seller and pur- 
chaser.—Tuh nature of the oath, in a dis- 
agreement between buyer and seller, is this. 
—The seller swears ‘by Gop, I have not 
sold the thing in question for a thousand 
dirms ;” and fle purchaser swears ‘ by Gop 
Thave not bought it for two thousand irms.”? 
Mohammed, in the Zecadat, has said, ‘let 
{lie seller swear by Gop, I have not sold it 
for oni thousand pinms, but for Two thou- 
sand ;—and Jct the purchaser swear, by Gon, 
] have not bought it for rwo thousand DIRMB, 
but for ong thousand.’—In other words, 
the negation and aflirmation ought to be 
coupl&l together for the greater caution.— 
The most authentio doctrine, however, is 
that an oath of negation is sufficient; because 
oaths proceed upon denial, as appears from 
the tradition concerning Kissamit* ; for it is 
related that the prophet desired the people 
of Wissamit to swear that “by Gop, they 
had not committed the murder, and did not 
know the murderer.” 

Where both parties swear, the sale must be 
dissolved, by an order of the Kuzee.—Ir the 
scller und purchaser, in a disugreement, 
should both take an oath, the Kazee must in 
that case dissolve the sale.—This iy the adju- 
dication of Mohammed: and it evinces that 
the sule is not of itself dissolved by the 
mutual swearing of the parties; because, as 
the plea of neither party is established, a 
sale continucs of an undefined nature; and 
hence the Kazee must dissolve it, as well to 
terminate their contention, as because that, 
Stats ae ee eT 

* The name of some Arabian district or 
tribe, where probably one of the prophet’s 

a 


followers was murdered. 


408 


where the price is not established, a sale re- 
mains without a return; and this being an 
iavalid sale must consequently be dissolved, 
since it is indispensably requisite that all 
invalid sales be dissolved. - 

A seller or purchaser, upon declining to 
swear, loses his cause.—l\¥F, in a disagree- 
ment between a purchaser and a seller, one 
of the two decline swearing, the claim of the 
other is in that case established against him; 
because by such refusal the party concedes 
to the other the article claimed by him ;—tor 
as his plea is thus rendered incapable of 
controverting the plea of the other, it follows 
that he accedes to that plea. 

The parties are not to be sworn where their 
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credited; because optional conditions, and 
extensions of the period of payment, are 
accidents in a sale;* and with regard to 
accidents, the assertion of the respondent 
must be credited in preference. 

The parties are nut to be sworn, where the 
goods perish in the hands of the purchaser. 
—Ir, after the destruction of thessubject of ‘ 
a sale, in the hands of the purchaser, a dis- 
agreement should take place between the 
;purchaser and the seller respecting the 
amount of the price, the parties, in that 
case (according to Haneefa and Aboo Yoosaf), 
are not to be sworn, but the assertion of the 
purchaser must be credited. — Mohammed 
alleges that, in this case, the parties must 


disagreement relates to something not es-| be both sworn, and afterwards the sale dis- 
sential to their contract.—Ir the parties, solved, in return for the value of the subject 
should disagree with respect to the period) of it which had been destroyed ;—that is té 
fixed for the payment of the price, or with' say, the purchaser must pay the value of the 
respect to the option of determination, or, guods to the seller, who must return to the 
with respect to a partial payment that may: purchaser the price of them.—Such, also, is 
have been made of the price,-—in none of! the doctrine of Shafei.—The same difference 
these cases are the parties to be sworn, be- | of opinion obtains in cases where the subject 


cause the disagreement, in ‘this inst ince, 
relates to something not within the original 
scope of the contract. This disagreement, 
therefore, resembles a disagreement with 
respect to an abatement or remission of the 
price ;—in other words, if a seller and pur- 
chaser should disagree with regard to a re- 


of the sale has been removed from the pro- 
petty of the purchaser by gift or the like, or 
where it 1s In such a condition as would pre- 
clude the return of it in ease of a defect.— 
The reasoning of Mohammed and Shafei, in 
support of their opinions, is that each party 


pleads the existence of a contract, different 





mission of part or the whole of the price.) from what is claimed by the other; and each 
they wonld not in that case be sworn; and jot them, consequently, denies the assertion 
so also in the case in question. —The reason | of the other. 

for what is here advanced is that the dis. Onsection.—-The advantage of adminis- 
agreement, in all of the supposed cases, re-: tering an oath to cach of the parties is that 
lates to a thing which, if annihilated or done: the sale is thereby dissolved, and the goods 
away, would pot affect the existence of the | returned by the purchaser to the seller, and 
contract of sule.—It is otherwise, however, the price by the seller to the purchaser,— 
where the disagreement relates to the species | Now this object cannot be obtained after 
of the price (such ay whether itis to con-| the destruction of the subject of the sale, 
sist of dirms of Bokhara or of Bagdad),- or, and therefore there can be no advap- 
with respect to the genus of it) (such as} tage in the doctrine of Mohammed, of 
whether it is to consist of dirms jor of; swearing both parties under such cireum- 
deenars), for such a disagreement 1s the, stances. 


same as if it related to the amount of the 
rice,—in which case oaths are administered, 





Rtrpty.—The advantage ia that it relieves 


the purchaser from. the excess of the 


or this reason, that the genus and species of | priee, in case the seller should refuse to 
the price are inseparable from the substance | take an oath,—as, in the same manner, it 


of it; because the price is a debt due by the 
purchaser; anda debt is only to be known 
and ascertained by a definition of its genus 
and species. The period fixed for the pay- 
ment of the price, on the contrary, is not of 
this nature, as it is not a species of it, whence 
it is that the price continues extant and firm 


after the promised time of payment has| 


‘obliges the purchaser to pay such excess, 
in ae he himself should refuse to take an 
oath. 

Tury must therefore both be sworn, in the 
same manner as when, after the destruction 
of the subjeet of the sale, they disagree with 
regard to the genus of the price (that is, 
whether it consist of dirms or deenars) : and 


| 


elapsed. after swearing, the purchaser must give the 

n disputes respecting any superadded | value of the goods to the seller, and the seller 
stipulation, the assertion of the respondent | must return the price to the purchaser. The 
must be credited.—IF a disagreement take! arguments of Haneefa and Aboo Yoosaf, in 
place between a seller and purchaser evith | support of their doctrine upon this point, are 
respect to the condition of option, or the, twofuld.—Frrst, the swearing of both par- 
period of payment, the assertion of the re- ties, after delivery of the goods, is repugnant 
spondent* supported by an oath, must be to analogy; because the purchaser has, in 

1 ; ‘ 


Arab. Moonkir,—meaning, the pérson 


who deniss, That is, are superadded to the contract. 
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this caso, received whole and complete the 
thing which he olaims: the swearing of both 
parties, moreover, is ordained by the Law in 
cases only where the subject of the sale is 
extant and complete, to the end that the sale 
may be dissolved; but this cannot be con- 
ceived in a case where the subject of the sale 
has perished; swearing the parties, there- 
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living slave and the value of the dead one ; 
because, as (in his opinion) the destruotion 
of the whole subject of sale does not prevent 
the swearing of both parties, it follows that 
the destruction of a part only does not pre- 
vent it, a fortiori.i—The reasoning of Aboo 
Yoosat is that as the obstacle to the swear- 
ing of both is grounded only on the destruo- 


tion of the subject of the sale, it ought of 
not that mutual swearing expressed in the course to operate only in the uearce in which 
LAW.—SECONDLY, in the case in question th , it may have been destroyed.—The reasonin 

object of the sale (namely, the complete} of Haneefa is that the swearing of bot 

acquisition of the goods by the purchaser) is; parties, although repugnant to analogy, is 
obtained; and after the completion of the | yet established by the Law, in cases where 
object, a disagreement with respect to the, the subject of the sale still completely exists: 
instrument (that is, the contract of sale) is! but where a part of the subject is destreyed, 
of no importance.—Moreover, the advantage } it does not completely exist; because the 
set forth by Mohammed is of no account; complete existence of It supposes the exist- 
since no advantages are attended to ex-!ence of the whole; and the whole cannot 
cepting such as are occasioned by the con- | exist but by the preservation of all its parts. 
tract of sale; and the advantage in question) —If, on the other hand, both parties shoul 

is not occasioned by the contract.--AlL that | swear with respect to the living slave only, 
is here advanced proceeds on a supposition | 1t is evident that this cannot, be effected, but 
that the price is a money-debt.—Lf, how- | by a reference to his particular value.—Now 
ever, it consist of any specific article, sach | as both slaves are celal under one price, 
as cloth for instance, both the parties are to; the particular value of each cannot be 
be sworn, according to all our doctors; be- | known but by conjecture; and henoe it 
cause, in this case, a subject of sale still appears that the swearing of both parties, 
exists (since the price, where it consists of | under such cireumstanecs, must bo referred 
any thing specific, may be considered as the | to something uncertain; and this is illegal. 
subject); and upon both parties swearing, | —lf, however, the seller be willing to relin- 
the sale must be Tiecsleud: /quish bis right to the destroyed slave, and 


fore, after a destruction of the property, is 


, and the seller; 
must return the price to the purchaser; and; to consider him as having never existed, 
the purchaser must give a similar in lieu of both parties may, in that case, be sworn _. 
the subject of the sale to the seller, provided to their denial of the claim of the other, 


it was of that kind of thing compensable by 
similars; or, 1f otherwise, he must pay the 
value. 

Case of a dispute concerning the price of 
two slaves, where one of them dies. ~ lea 
person purchase two slaves by one contract, 
agd one of them be afterwards destroyed, 
and a dispute arise betwixt the parties con- 
cerning the amount of the price, the seller 
asserting that it was two thousand dirms, 
and the purchager asserting that it was one 
thousand, in this case (according to Haneefa) 
the parties are not to be sworn; on the con- 
trary, the assertion of the purchaser must be 
credited. This, however, proceeds on the 
supposition of the seller being unwilling to 
receive the price of the living slave only, 
and to relinquish the price of the slave that 
is dead. —In the Jama Sugheer it is related 
that, according to Haneeta, the assertion of 
the purchascr is to be ercdited, unless the 
seller be willing to accept of the price of the 


respecting the whole prico of both the 
slaves; because the whole of the price is 
then opposed to the living slave, from the 
concession of the seller to take the living 
slave only in licu of the whole of the price 
and to consider the dead slave as exeluded 
from the contract.--What is here advanced 
Isagreeable to the exposition of several of 
our modern doetors. They have also ex- 
jtainéd the meaning of the sentence, in the 
| crave Sagheer, to be that the seller shall not 
wbsolutely reeeive anything for the dead 
slave ; and they have connected the excep- 
tion with the omission of swearing of tho 
purtics.--Others of our modern expositors, 
however, have explained it to mean that the 
seller shall agree to take, as the price of the 
dead slave only, what the buyer may 
acknowledge, and nothing more; and they 
have connected the exception with the non- 
“swearing of the buyer only.—Thus they 
‘have explained it to mean that the seller 


living slave only.—Abvo Yoosaf alleges that |may take the living slave, without the 
both parties must be sworn with regard to, necessity of the purchaser's taking an oath 

the living slave ;—-that the sale, so far as! provided he be willing to take, for the dead 
relates to him, must be dissolved ;—that the ‘slave, what the purchaser may of himself 
assertion of the purchaser must be credited | acknowledge to have been his value, 

with respect to the dead slave;—and that,! Mode of swearing the parties in this 
therefore, the purchaser is responsible for | nstunce.—The mode of swearing the parties, 
the proportion of the dead slave, and not for in this instance (according to Mohammed), 
the whofe price.— Mohammed, on thf? other | is the same as in a case of non-existence Of 
hand, maintains that both parties must be | the subj-ct of the sale.—If, therefore, both 
sworn with regard to both slaves; and shat | tak an vath, and ditter in their assertions, 
afterwards the purchaser must return the | —and if one or both should requir the disso- 
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lution of the contract, the Kazee must, in 
that case, dissolve it, and command the pur- 
Chaser to return the living slave, and the 
__-- of the dead one; and, in the deter- 
mination of the value of the dead slave, the 
hager’s assertion must be credited.— 
here is, however, a difference of opinion 
among our modern commentators, in their 
exposition of the doctrine of Abvo Yoosaf, 
with reapect to the mode of swearing the 
parties, in this instance.—The most approved 
mode is, to tender an oath to the purchaser 
that “he had not purchased those two slaves 
for the price claimed by the seller ;’’—and 
in case of his refusal to take the oath, to 
confirm the claim of the seller: but if he 
swear accordingly, an oath must then be 
tendered to the seller, that ‘‘he did not sell 
these two slaves for the price claimed by the 
urchaser ;’’ and if he should refuse to take 
t, the claim of the purchascr must be con- 
firmed : but if he swear accordingly, the sale 
(so far as it relates to the living slave) must 
then be dissolved, and the purchaser must be 
responsible for the price of the livifig slave. 
—In proportioning the respective prices of 
the two slaves, regard must be had to the 
value they bore on the day in which the 
purchaser took possession of them. If the 
‘parties should disagree as to the value the 
ead slave bore on the day of delivery, the 
bare assertion of the scller is to be credited 
in preference to that of the purchaser. If, 
however, cither of the parties produce evi- 
dence, it must be admitted im preference to 
the other’s assertion; and if both should 
produce evidence, that of the seller must be 
admitted..— This is agreeable to the analogy 
set forth and exemplified in a case recited in 
the Mabsoot ; and which is as follows:—If a 
person, having purchased two slaves by once 
contract, and taken possession of them both, 
should afterwards return one of them on 
acoount of a defect, and the other should 
then die in his possession, in that ed&e he 


must pay the price of the slave that died ; | 


and he becomes exempted trom the price of 
the other that he returned :--and, in pro- 
portioning their respeetive prices, regard 
must be had to the value of cach on the day 
in which the purchaser obtained possession 
of them.—If the parties should disagr 
concerning the value of the dead slave, the 
assertion of the seller must be credited, as 
he is the defendant or respondent, since both 
parties admit that a price is due, and the 
urchaser, proceeding on his assertion of the 
inferior value of the slave that is dead, 
pleads that he has only a small sum to pay, 
which the seller, asserting the superior value 
of the dead slave, denies.—If both partics 
adduce evidence, the evidence of the seller 
must be credited, as it proves most, since it 
proves the superior value of the dead slave. 
—The reason of this is that, in oaths, regard 
i¢ had to the reality ; because, as the oath of 
each opposes that of the other, and as they 
} know the real state of the casey it 
follows thgt the foundation of the oath rests 
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upon the real state of the case; and as the 
seller is the real defendant, his oath must 
therefore be credited. In evidence, on the 
other hand, regard is had to appearance ; 
because, as the witnesses are not acquainted 
with the real state of the case, with respect 
to them, that must be credited which is 
apparent ; and the seller is apparently the 
plaintiff in this instance, since he claims a 
greater quantity of price for the dead slave, 
The per ed therefore, produced by him 
must also be admitted in preference, since it 
has a superiority, because of its excess of 
probability.—From this explanation we may 
collect the principle on which Aboo Yoosaf 
has grounded his doctrine, that ‘‘ the asser- 
tion of the seller is to be admitted with 
respect to the amount of the price of the 
dead sluve, and the evidence adduced by hith 
must be preferred, in case of the parties con- 
tinuing to disagree with respect to the price 
of the suid slave after they have both been 
sworn.” 
Case of a disagreement concerning the 
price, in the dissolution of a contract of sale, 
after delivery of the subject of wt.—Ik a per- 
son purchase a female slave, and take posses- 
sion of her, and the partics afterwards agree 
to dissolve the sale, but disagree concernin 
the price, in this case they must be bot 
sworn; and after the swearing of them both, 
the original sale reverts, and the dissolution 
hecomes void.—It is to be observed that the 
swearing of both parties, in the dissolution 
of a sale, is not founded on the sacred writ- 
‘ings, since the ordinance there respects a 

case of absolute sale, and sale ceases to exist, 

in case of a dissolution, for the dissolution is 
| a breaking off of the sale with respect to the 
parties.— The swearing of the parties, there- 
fore, in this instance, proceeds upon analogy ; 
because the example under consideration prp- 
heeeds upon a supposition of the seller not 
jhaving reecived back the article after the 
‘dissolution, in which case the swearing of 
the parties 1s not repugnant, to analogy, but 
rather agrecable to 1t.—It is on this ground 
that we determine upon a case of hire, from 
its analogy to a case of sale before seisin (as 
where, foristanec, alessor and lessee disagree 
With regard to the object of their contract, 
prior to the expiration of the lease:—in which 
case both purtics are sworn, because of the 





{ 





| analogy this bears to a case of sale, prior to 


the receipt of the goods by the purchaser) :— 
and also, that we determine with respect to 
the heir of a contracting party from the 
analogy his situation bears to that of the con- 
tracting party himself (as where the heir of 
a purchaser and the heir of aseller disagree, 
—in which case they must both be sworn, in 
the same manner as the purchaser and the 
seller would have been).—It is upon the same 
ground, also, that we determine the value of 
an article to be analogous to the substance 
of it, 1a case of the destruction of*the sub- 
ject of the sale whilst in the possession 
of the seller by some other person than the 
purchaser (as where, for instance, another 
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person kills the subject of the'sale,* whilst 
et in the hands of the seller, delivery not 
aving been made to the purchaser; —in 
which case the slayer must pay the value, 
which then stands as a substitute for the 
substance of the article sold) ;—whence, if the 
seller and the purchaser disagree concerning 
*the price, ¢hey must both be sworn, and the 
pale dissolved ; and the value of the slave 
piven to the seller; in the same manner as 
he substance would have been given, had it 
been extant.—It is to be observed, however, 
that if the seller receive the goods after a 
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roves most.—This is where the woman's 

ihr Misl, or proportionable dower, falls 
short of what she claims. —If, however, 
neither of the parties produce evidence, they 
are to be sworn (according to Haneefa): but 
the contract is not dissolved; because the 
only effect of the swearing, in this instance, 
is that it annuls the bargain with respect to 
the dower, in the same manner as if no 
bargain had ever existed; but this does not 
engender any doubt with respect to the 
marriage itself, since the dower is not an 
essential, but merely a dependant of the 


dissolution of the contract, and the partics ; marriage.*—It is otherwise in a case of sale, 
then disagree concerning the price, they are! for there the annulment of the bargain, with 
not to be sworn, according to Hanecfa and | respect to the price, destroys the contract (as 
Aboo Yoosaf.— Mohammed maintains that in} was before observed), and the salo is con- 
this case also a Tahalif, or mutual oath, is) sequently dissolved. —In the case in question, 
tendered to the parties, because here also after the parties swearing, a proportionable 
(according to his tenets) the swearing is; dower must be adjudged to the woman.—If, 


agreeable to analogy. 

Where the price has been paid in advance, 
and the parties agree to dissolre the contract, 
but disagree concerning the sum advanced, the 
assertion of the seller must be credited. —Ik a 
person sell a Koort of wheat, by a Sillim con- 
tract, for ten dirms, and the parties after- 
wards agree to a dissolution of the contract 
of Sillim, but disagree concerning the price, 


“clauns, or if it exceed her claim, the Kazee 


on the other hand, the woman's propor- 
tionable dower, and the sum acknowledged 
by the husband, be equal, or if her propor- 
tionable dower fall short of what he acknow- 
ledges, the Kazeo must, in that case, pass a 
decree in favour of the husband, ag apparent 
cireumstances are on his side.—Lf the wife’s 
proportionable dower be equal to what she 


in this case the assertion of the seller who; must, in that case, pass a decree in favour of 


has received the advance} must be credited: 
and the Sillim contract does not in this in- 
stance revert, the dissolution still continuing 
in force; because dissolution, in a case of 
Sillim sale, is not merely a breach of the con- 
tract; but an abrogation of it, whence the 
Sillim contract cannot revert; (contrary toa 
dissolution of a simple contract of ales 
Hence, if the price eal eonsist of goods, 
and the person who has received the advance 
wish to return them to the purchaser on ac- 
coynt of a defect, and the Kazce pass a deerce 
to that effect, with the consent of both par- 
ties,—in that case, if the goods be destroyed 
prior to the return of them to the purchaser, 
the contract of gillim does not revert. <A 
contract of actual sale would however revert 
under such circumstances: and this case 


plainly shows that there is a difference be-. 


tween contracts of sale and contracts of Siflim. 
Cases of disagreement between a husband 
and wife respecting the dower. —I¥ a husband 
and wife disagree concerning the dower or 
marriage settlement, the husband asserting 
that it was one thousand dirms, and the wite 
that it was two thonsand, in this case the 
party that brings evidence mst be credited, 
} this establishes the plea of that party upon 
roof: andif both bring evidence, that ad- 
duced by the woman must be preferred, as it 


_ Supposing it to consist of a slave 


animal. 
+ About 7,100 lb. weight, or twelve camel- 


loads. ; 
Arab. Mooslim-ali- bce, meaning the 


seller, or person to whom the price has bern 
advanced. 


her claim.—It the proportionable dower be 
reste than what is acknowledged by the 
‘husband, and less than what is claimed by 
‘the wife, the Kazeo must, in that case, 
wdjudge a proportionable dower to the wife ; ' 
because, after the swearing of both parties, 
nothing is established either greater or lesy 
than the proportionable dower, which is 
therefore a mean.—The compiler of the 
Hedaya observes that the doctrine here 
advanced, of first swearing both parties, and 
then adjudging the proportionable dower, is 
the doctrine of Koorokhee: and it proceeds 
on this principle, that under the existence of 
a stip@lated dower, no attention is paid to a 
proper or proportionable dower ;~-and as the 
mutual swearing of the parties is the means 
by which that is to be sct aside, the oaths are 
therefore tendered to the parties, in the first 
‘instance, in all the above cases; that is, 
whether the proportionable dower be equal 
to, or greater than, the claim of the wife; or 
whether it be equal to, or less than, that of 
the husband.—In the opinion of Haneefa and 
| Mohammed, the oath is first to be adminis- 
tered to the husband, in order that the 
advantage arising from his declining to 
swear may be quickly obtained; for, as it is 
| his business first to advance the dower, he 
must be first sworn,-—in the same manner ag, 
in a case of seller and purchaser, the pur- 
‘haery ig first sworn.—The exposition of 
Razee 1s, however, different; but as that, __ 
well as the disagreement of Aboo Yoosaf, 
have been particularly explained under the 





* See vol. 1. p. 44. 
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head of marriage, it is not necessary to 
repeat them. 
¥ a husband and wife disagree concerning 
e dower,—the husband asserting that he 
agreed to give a particular male slay) 
and the wife asserting that he had assigne 
a particular female slave,—in this case the 
e holds the same as in that immediately 
receding ; that is, if the womans proper 
ower be cqual to, or greater than, the value 
of the male slave, the Kazee must adjudge in 
favour of the husband; butif it be equal to, 
or greater than, the value of the female 
slave, the Kazce must decrce in favour of the 
wife.— I'he only difference between this case 
and the preceding, is that if the female slave 
and proportionable dower be equal in point 
of value, the wife is, in that case, entitled to 
the value, and not to the slave substantially; 
because she cannot possess the slave without 
the consent of her husband, which she is 
not, in this instance, supposed to have 
obtained. 
Case of a dispute between a lessor and 
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after the receipt of the object of the lease, 
the parties are not to be sworn, but the 
assertion of the lessee must be credited, 
according to all our doctors :—according to 
Haneefa and Aboo Yoosaf, evidently, be- 
cause (in their opinion) the destruction of 
the object of the contract is a bar to the, 
swearing of the parties:—and, ia the same 
manner, according to Mohammed, because 
his tenet, that the destruction of the object 
is not a bar to the swearing of both parties, 
relates only to the object of a sale, and is 
founded on a principle that the object of a 
sale may be considered as price, and the 
swearing of both parties (that is, of the 
buyer and the seller) is with relation to the 
pute ;—if, therefore, the rule of swearing 

oth parties were admitted in the case in 
question, and the contract were afterwards 
to be annulled, it must necessarily follow 
that the object of the lease could not be con- 
sidered as price; because the object of the 
foe is usufruct or advantage; and advan- 
‘tage is not in itself price, and cannot be 


lessee, concerning the rent, or the extent of | considered. as such but from the contract; 
the lease, before delivery of the subject.—l¥ a} and, in the case in question, it becomes 
lessor and lessee, before enjoyment of the | cvident that there is no contract.—Now 
object of the contract (that 1s, before the | since in this case it is impracticable to swear 
usufruct of it), disagree coneerning the | both parties, the assertion of the lessee is 
anount of the rent, or the extent of the | therefore credited, as he is the defendant 
lease, they must in that case be both sworn ; land denicr.—If, on the other hand, the lessor 
and after swearing, the contract must be jand lessce dispute after the receipt of part 
dissolved, and cach party must return to the | of the object of the lease, they must be both 
other whatever he may have reccived.—‘The | sworn, and the contract dissolved with re- 
* reason of this is that the swearing of both | gard to what remains.—With respect to 
parties, with regard to sale, in case of a dis- | what is past, in this instance, the assértion 
agreement prior to the ae ee s seisin of jof the lessee must be eredited ; because a 
the goods, 1s conformable to analogy, as has | lease is contracted anew every moment, in 
been already demonstratcd.--Now a ease | proportion to the progress of the usufruct. 
prior to the enjoyment of the usufruct, is/—Thus a new contract 1s opposed to every 
similar to a sale prior to scisin of the subject | individual particle of advantage or usufruct. 
(and such is the case here considered).— If, alt Is otherwise ina case of sale, as a qpn- 
therefore, the parties disagree concerning the | tract of sale is opposed to the whole of the 
amount of the rent, the oath must pe first subject of it; for which reason a sale, when- 


administered to the lessee, as he demes the 
obligation of the rent.—If, on the other 
hand, they disagree coneerning the extent 
of the subject of the lease, the oath must be 


first adininistered to the lessor. —Ift eather of 


them refuse to take the oath, the claim of the 
other is thereby established.—If one of them 

roduce evidence, his claim is established ; 

ut if both bring evidence, that adduced by 
the lessor must_be preferred, in case of the 
disagreement relating to the quantity of the 
rent; and that of the lessce, in case of its 


ever it becomes obstructed or impracticable 
in part, is held to be impracticable in the 
whol 

Case of a dispute concerning ransom.—1¥F 

master and lis Mokatib disagree concern- 
Ing the amount of the ransom, according to 
i Haneefa they must not be sworn.—The two 
disciples are of opinion that they must be 
sworn, and that the contract of Kitabat 
must be afterwards dissolved (and such also 
is the opinion of Shafei); because the con- 
tract of Kitabat is a contract of mutual 


relating to the extent of the lease.—If they | exchange, and is capable of dissolution :— 
disagree in both points, the evidence of cach | the case In question, therefore, resembles a 
is in that case to be credited, in the excess | case of sale, since the master claims an 
which it may prove.—For instance, the excess of ransum, which the Mokatib de- 
lessor claims the lease to have been made | Dies j whilst, on the other hand, the Mokatib 
for a period of one month, in exchange for claims his title to freedom, on his payment 
ten dirms, and the lessce claims a period of of the ransom agreeable to his settlement of 
two months in exchange for tive dirms; in it; and this the master denies :—they are 
which case the Kazee must adjudge it to be | both, therefore, in some measure, plaintiffs, 
for a period of two months in exchange for;and &lso both defendants, as in a case of 
five dirms. isale; and hence they must both be sworn, 

Case of the same nature, after delivery of | ine the same manner asa purchaser and seller 
the subjowt.—Ir a lessor and lessee disagree, ‘are both sworn when they differ concerning 
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the price.—The argument of Haneefa is that 
the ransom is opposed to the removal of a 
restriction, which operates instantaneously 
with respect to the slave; but that it is not 
considered as opposed to the freedom until 
the Mokatib actually pay it.—Nothing re- 
mains, therefore, but a disagreement with 
erespect togthe amount of the ransom; and, 
with respect to that the master is a plaintiff, 
only, and the Mokatib only a defendant (the | 

lea and the defence not existing alike in! 

oth parties, as in some of the cases before . 
recited the pasties, therefore, are not; 
sworn; but the assertion of the Mokatib, : 
upon oath, must be credited. 

In a dispute between a husband and wife | 
concerning furniture, the article in dispute’ 
ts adjudged to the party to whose use it ts; 
adaupted.—Ir¥ a husband and wife disagree | 
concerning any article of furniture, each | 
claiming a right in it, in that case, if the ; 
furniture in question be particularly adapted | 
to the use of men, it is adjudged to the hus- 
band; and if particularly adapted for the! 
use of women, is adjudged to the wife; be- 


cause, in the former instance, probability is | ~ 


an argument in favour of the husband; and 
in the latter, in favour of the wile, If, 
however, the article be of such a nature as 
is common to the service of both (such as a 
pot, or other vessel), it is in that case ad- 
judged to the husband; because the wife 
erself, and everything belonging to her, is 
in the possession of the husband; and, in 
claims, the assertion of the possessor is pre- 
ferred. This rule, indeed, does not hold 
good where the article in dispute is peculi- 
arly adapted to the service of women ; for, 
lehoeet such articles also are in the posses- 
sion of the husband, yet the probability of 
their being the property of the wife, from 
the particular nature of them, 18 stronger 
thaff the argument derived from possession, 
and therefore supersedes it.-- What is here 
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the rest must be adjudged to the husband 
upon his swearing to the property ;—because, 
as every woman is supposed to have brought 
a paraphernalia along with her, there is a 
probally that the specified articles may 

ave been included in it; and this proba- 
bility destroys the argument in favour of 
the husband from possession; but with 
respect to the rest of the family goods, the 
husband's claim, from possession, holds good, 
as there is nothing preventive or destructive 
of it.—-Mohammed alleges that whatever is 
only fit for the use of a man ought to be 

judged to the husband; that whatever is 


ad 
aly fit for women ouEHE to be adjudged to 
! 


the wife; and, that whatever is, in point o 
Use, Common to both, ought to be adiaaaed 
to the husband or his heirs, for the reason 
wllewed by Haneefa. 

If one of the parties be a slare, tt must be 
adjudged to the party who is free.—Ir, in 
the case in question, one of the partics be a 
slave, and the contention concerning the 
property happen during the lite of both, it 
must be adjudged in favour of the party 
"as free; because the seisin of a free 
person is Ina superior degree valid ;—but in 
case of the death of cither, it must be ad- 
judged to the living party, as the possession 
of the deceased exists no longer, and the 
possession of the living then remains unop- 
posed.—This is according to Huneeta.—The 
two disciples maintain that a privileged 
slave anda Mokatib are equivalent to free- 
men 1n this point, as their possession is valid 
in contested cases. 

Section. 
Of Persons who are not liable to Claims. 
person 18 not lable to a claim, who sets 
up a plea of deposit, pledge, or usurpation 
(7 the article claimed), supported by the 
festimony of avitnesses, unless he be a person 
f notoriously bad character,—I¥ a defendant 


advanced proceeds upon a supposition of the | plead tRat ‘a certain absent person had de- 
actual existence gf the marriage; or of a! posit ~ with him the article in dispute,” or 
separation between the parties, in which ‘had pledged it to him,” or that “he himself 
case the law is exactly the same. had usurped it from a particular absent 
If the dispute be between the surviior and person,” and bring witnesses to prove his 
the heirs of the deceased, the article must 6 allegation, in that case no room fur suit or 
adjudged to the surviror.—I¥, on the other ; - 
hand, one of the parties should die, und the | ; 5 4h. adie, einen, toss Rewak as 
heirs of the deceased enter into a contention | certain absent person had let the said thing 
with the survivor concerning the family; to him in lease,” and produce evidence in 
goods, in that case the goods im question are | proof of it ;--hecause in all these cases it is 
adjudged to the survivor, whether they be! clearly established by the evidence of the 
of a nature adapted to the srvice of a man' witnesses of the defendant that his tenure 
or woman ; since possession is clearly estab-' is not the subject of contention, since he is 
lished in favour of the living party.—This 18 | seised of the thing in the manner of a trust. 
according to Haneefa.—Aboo Yoosaf main- | —]bn Shabirma maintains that the defendant 
tains that every thing which partakes of! is not exonerated from the suit in conse- 
the nature of paraphernalia,* whether it be | quencg of proving, by witnesses, the deposit, 
restricted to the use of a man or woman, 'the pledge, the usurpation, or the lease; 
must be adjudged to the wife; and that all | because the proof of the absentee’s right of 
property is impracticable, since there is no 
person in his behalf to appear as a party 
* Arab. Jaheez.—Meaning vestments or in the suit; and the exoneration of the 
furniture of any kind which a bride bring» defendant from the suit of the plaintiff 
to her husband’s house. | depends on the proof of the absentee’s right 
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. Our doctors, on the other hand, 


of property 
argué that the evidence here adduced has 
two objects is view :—Frnst, the establish- 
ment of the absentee’s right of property, 
18 
behalf; and which consequently cannot be 
proved :—SECONDLY, a repulsion of the 
claim of the plaintiff; and as he is the 
immediate adversary in this concern, the 
repulsion is consequently established. The 
plaintiff in this instance, therefore, resembles 
aperson commissioned bya husband to remove 
his wife :—that is to say, if a person appoint 
con- 
the wife 
rove, by witnesses, that her husband had 
Aivoreed her, in this case the testimony of 
these witnesses must be admitted; merely 
so far, however, as to restrain the removal 
of her by the agent; but not with respect to 
the establishment of the proof of the divorce 
(as was formerly mentioned);* and so also 
ucstion.—It is to be observed 
that the defendant, in this case, is not cxone- 
rated from the claim of the plaintiff upon 
his bare allegation of the deposit of the 
absentee, or of his pawn, &c., nor until he 
roduce evidence in support of his assertion; 
ecause the defendant is himsclf apparently 
an adversary,t in contemplation of his being 
pussessed of the subject of the claim ; and is 
opposed by the suit of the plaintiff, which he 
by the declaration above 


concerning which there is no suitor on 


another his agent for tlhe removing an 
ducting of his wife to him, an 


in the case in 


means to repel 
mentioned ;—his declaration, therefore, can- 
not be admitted, unless he adduce evidence 
in support of it; in the same manner as 
where a person says to his creditor, ‘J have 
transferred the debt. 1 owe you upon another 


po. in which case his assertion is not! 


elieved unless supported by evidence.—Ibn 
Abce Leilee is of oe that the defendant 
is exempted from the plea, immediately upon 
his assertion. 
Aboo Yoosaf is that if the defendant be 
virtuous and not noted for fraud, the rule 
obtains as above luid down. If, however, he 
be noted for fraud, he in that case is not 
oxonerated from the claim, even on pro- 
ducing evidence in support of his allegation ; 
for a fraudulent person sometimes gives 
roperty that he has usurped to a traveller 
for instance) in order that the traveller may 
afterwards, in the presence of witnesses, 
resign if to him in trust; and this he does 
with a view of defrauding the original 
pronnenr of his right.—Where the defen- 
ant, therefore, 1s open to a suspicion of 
such frauds as these, the Kazee must not 
accept of his evidence. 

Or, that his witnesses bear defective testt- 
mony.—IrF the defendant’s witnesses should 
say, ‘‘a person whom we do not know did 
resign this article to him in trust ;” in that 
case the defendant is not released from the 


* Under the head of Divorce. 
+ That is, he may himself be regarded (in 
one view) in the light of a plaintiff. 
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sult, for two reasons—Finst, there is a 
possibility that that person may be the 
plaintiff himself.—Sxconpty, if they had 
specified the person, the plaintiff would then 
have had it in his power to have traced him, 
and to have entered a suit against him; but 
as they have not specified him, he is deprived 
of the power of tracing him; and if, undere 
such circumstances, the defendant were re- 
leased from the claim, an injury is thereby 
occasioned to the plaintiff.—If, again, the 
witnesses should say, ‘‘ we know the face of 
the man in queeu, but we are ignorant of 
his name and family,” in that case the same 
rule obtains (according to Mohammed),-be- 
cause of the second reason.—According to 
Hanecfa, on the contrary, the defendant in 
this case is released from the claim, as 
having proved that the thing in question 
came to him from another in trust; since, as 
the witnesses know the countenance of the 
man (contrary to the preceding case), the 
defendant’s possession is consequently no 
longer a subject of litigation—In reply, 
also, to what 1s urged by Mohammed, it may 
be observed that cither the plaintiff has been 
himself the oceasion of the injury he sus- 
tains, in forgetting the defendant; or, the 
injury has been occasioned by the witnesses 
of the defendant; but not by the defendant 
himself. —(This case is termed the Makhamsa, 
or quinqual, of the book of pleas; because it 
has given rise to five different opinions, as 
here stated.) 

He is liable, if he set up a plea of right of 


_property.— Tra defendant plead that he h._ 


purchased the article in dispute from a 
certain absentee, he is in that case a party, 
and linble to answer to the claim of the 
plaintiff; for in declaring that he was seised 
of the thing in virtue of a right of property, 


ihe acknowledged himself to be subject to the 
The last recorded opinion of; suit of the plaintiff . 


Or, if the plaintuf sue him on a plea of 
theft, or usurpation, although he produce 
evidence to prove a trust.—tr, in a suit, the 
ates should say to the defendant ‘you 
ave usurped this thing from me,” or “‘ you 
have stolen this thing from me,” in this case 
the defendant is not released from the claim, 
although he produce witnesses in prvof of 
the article in question having been committed 
to him by an absentee in trust; because here 
the plaintiff asserts the action of usurpation 
or of theft against him, and in this respect 
(and not because he is seised of the pro. || 
he is subject to the plea.—It is different 
where the plaintiff asserts absolutely his 
right of property; because in that case the 
defendant cannot be subjected to the claim 
otherwise than from his possession of the 
thing: whence it is that an absolute claim of 
property in an article is not admitted against 
any except the actual possessor of the articlé; 
whereas a plea for the act [of acquisition, 
suchas usurpation, and so forth} lies against 
any other person. 
~ And so also, if the plaintiff’ sue upon a 
plea of theft, without specifying the chief —Lr, 
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in a suit, the plaintiff should say to the 
defendant, who is seised of the thing in 
dispute, ‘‘ this thing which is in your posses- 
sion is my property, and has been taken from 
me by theft; and the defendant say ‘“‘a 
certain absentee deposited this thing with 
me; and bring evidence to prove his asser- 
dion, still he is not released from the claim.— 
This is the opinion of Haneefa and Aboo 
Yoosaf; and proceeds upon a favourable con- 
struction of the law. Mohammed holds the 
defendant, in this ease, to be exempted from 
the claim, as the plaintiff has not exhibited 
the claim of theft against him, but against 
an unknown person; and as a claim of this 
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the thing must be adjudged equally between 
both clainants.—Ir¥ two men separately 
claim the property of an article in the pos. 
session of another, and each bring evidence 
in support of his claim, the Kazee must, in 
that case, adjudge the article to be the joint 
property of both in an equal degree.—One 
opinion of Shafei, in this case, is chat, as the 
evidence respeotively adduced by the parties 
is contradictory of each other, they must 
both be rejeoted.—Another opinion of his 
is that the Kazee ought to throw the die to 
determine to whom the property belongs.— 
| His reasoning in support of these opinions 
‘is that as it is an impossibility that two men 


nature against an unknown person isnugatory, can cach have separately a complete right of 
it follows that the claim, with respect to the property to one and the same thing, it follows 
act, cannot stand :—nothing, therefore, re-| that the evidence of one of the parties must 


mains except a claim with respect to the right 
of property ; and as, in a claim concerning 
a right of property, the suit is set aside, by 
the defendant proving the article in dispute 
to have been committed to him in trust, the 


case 1s therefore the same as if the plaintitf 


had declared the thing to have been taken 
from him by usurpation, without naming 
the usurper.—The reasoning of Hanceta and 
Aboo Yoosaf is that the mention of the aet 
involves a plea against the agent; and the 

resumption is that the possessor is the agent, 
but that the plaintiff, from motives of tender- 
ness, may not have specified lim, in order 
to screen him from punishment. The case Is, 
therefore, the same as if the plaintiff had said 


“vou have stolen thisthing.”’- [tis otherwise 


where the plaintiff charges the defendant with 
usurpation, for in this case, although he make 
the charge in direct terms, still punishment 
is not incurred, notwithstanding it be evident 
that his design is to prove the usurpation. 
But not if the plaintiff sue him ona plea 
of purchase.—IF the plaintiff should say to 
the Wefendant “I have bought this thing 
from a certain person,” and the defendant. 
reply “that person consigned the thing to 
me in trust,” in tpis case the defendant Is 
exempted from the claim without the neces- 
sity of producing evidence; because both 
the plaintiff and the defendant are agreed 
that the thing is, originally, the property of 
another man; and consequently the tenure 
of the person scised of it is not a matter 
of dispute between them.—If, howcver, the 
plaintiff say 
g,’ and produce evidence in proof of 
this, he is entitled to prosecute his suit 
against the possessor, as having established, 
by witnesses, a superior right to the posses- 
sion of the article in question. 


CHAPTER IV. . 
OF THINGS CLAIMED BY TWO PLAINTIFFS. 


If the claim be lard to a thing of a divisibles| evidence by either 
nature, and the proofs on each part be equal, make an acknowle 


ibe false; but as there is no. eriterion by 
iwhich the truth ean be determined, it ia 
| therefor proper cither to reject. both, or to 
Ihave recourse to the die; more especially as 
the os Ina similar case caused the die 
ito be thrown, and gave judgment accord. 
‘ingly. The arguments of our doctors on 
‘this point are twofold. First, a tradition 
ireported by Tamcem Bin Tirfa, that the 
prophet, in a cause which was brought be- 
fore him regarding a camel, in which both 
parties brought evidence in support of their 
claim, adjudged it to be the joint property 
of both (tor, with respect to the tradition 
quoted by Shafei, it alle to a decision of 
the prophet in the infancy of the Mussulman 
rehgion, which was afterwards disapproved 
of).—SECONDLY, it is possible to reconcile 
the evidence of both the parties, by sup- 
posing the evidence of the one party to 
allude to the cause of right of property in 
the possessor, and that of the other to the 
right of possession: and as, by this hypo- 
thesis, the evidence of each of the parties is 
reconcileable to truth, it is therefore ineum- 
bent to act according to it in the greatest 
possible’degree,—naimcely, by adjudging each 
of them to have a right to the half of tho 
property. 

If it be toa wife, the right must be adjudged 
according to her declaration.—1¥ two men, 
severally, claim marriage with one woman, 
and each adduce evidence in support of his 
claim, the Nazec must not, in that case, pass 
a deeree upon these evidences ; because, as 


that ‘ta certain person had | the subject of dispute does not admit of 
appointed him an agent for svisin of the said | divided property, it is consequently imprac- 
then 'ticable to adjudge the half to each.—He 


must therefore have recourse to the decla- 
ration of the wife, and adjudge her in mar« 
riage to that party whose claim she verifies. 
Or (tf the witnesses specify dates) accord- 
ing to the prior date.—Tuts, however, pro- 
ceeds pon a supposition of the witnesses 
not having mentioned any date; for if they 
should specify dates to the marriage, the 
evidence of that party which specifies the 
most ancicnt date must be preferred.—If, on ’ 
the other hand, previous to the adduction of 
Party, the woman should 
gment in favyoursof one 
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of the plaintiffs, she is judged to be the wife 
of the acknowledged:—but if the other 
should afterwards produce evidence 
in support of his claim, the Kazee must 
adjudge her to be his wife, as evidence 1s 
stronger than acknowledgment. 
A decree adjudging a wife to a single 
claimant cannot be reversed in favour of a 
subsequent claimant, unless his witnesses 
prove a priority of date.—I¥ only one man 
claim marriage with a woman, and she deny 
it, and he produce evidence in support of 
his claim, and, the Kazce having in con- 
sequence passed a decree in his favour, 
another person then appear and claim his 
martiage with the same woman, in this case 
the Kazee must not reverse his decree; be- 
cause, having becn passed on good grounds, 
it cannot afterwards be affected by a cir- 
cumstance of equal, and far less by one of 
inferior force.—lf, however, the witnesses 
of the second plaintiff should attest the date 
of the marriage to have been prior to that 
mentioned by the witnesses of the first plain- 
tiff, the evidcnee brought by the second 
plaintiff must in that case be preferred, as 
the error of the first witnesses has thereby 
been made apparent.—The law is the same 
in a case where a husband and wife living 
together, and their marriage being notorious, 
another person claims marriage with the 
woman, and brings evidence in support of 
his plea; for in this case his evidence is not 
admitted unless it prove a marriage puier to 
that of the husband with whom the wife 
then lives. 
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becomes, in that half, null and void.—It 
were otherwise, however, if one of the par- 
ties should intimate his rejection of the half 
prior to the adjudication of the Kazee, for in 
that case he would be entitled to take the 
whole, because his claim went to a right to 
the whole from purchase, and as the bar to 
his obtainment of the whole (namely, the, 
plea of the other) 1s removed bf the relin- 
quishment of the co-plaintiff, prior to the 
virtual annulment of any part of the sale 
by the decree of the Kazee, he is conse- 
vently entitled to the whole of his claim. 
Analogous to this is the resignation made, 
by one of two Shafees, of his right of pre- 
emption, prior to the determination of the 
Kazce in favour of both.—Analogous, also, 
to the first statement is that of the resigna- 
tion made by one of two Shafees of his nght 
of pre-emption subsequent to the decree of 
the Kazce in favour of both.)* 

But uf they specify and prove dates, the 
slave must be adjudged to the prior pur- 
chaser.—17 is to be observed that if, in the 
case in question, the two plaintiffs should 
specify the dates of their purchase, the sale 
must. be adjudged in favour of the prior 
purchaser; because it appears that he had 
established his right at a time when he had 
no opponent; and on this account the subse- 
quent claim of the other is invalid.—If one 
of the partics should mention a date, and 


|not the other, the sale must in that case be 
‘adjudged in favour of the one who specifies 
ithe date; because he clearly establishes his 


claim at a particular time; and as the other 


Two claimants to a slare, on a pe of docs not specify any period, it becomes, of 


purchase, upon his heing adjudged between 


Iconsequence, doubtful whether he purchased 


them, are severally at liberty to pay half the it prior or posterior to the particular time 


price, or to relinquish the bargaim.—I\¥ two 
men severally claim aright of property in a 
slave in the possession of another (as if cach 
were to assert. that he had purchased him 
from that other), and cach bring evidence in 
support of his claim, in that case®(as the 
Kazee must adjudge him to be the joint pro- 
perty of both), they are severally at liberty 
either to take the half of the slave at the 
half of the price or relinquish the bargain.— 
The case is therefore the same as where two 
unauthorized persons sell the same article 
belonging to a third person to two different 
men, and the proprietor confirms both sales, 
in which case each purchaser is at liberty 
either to take the half of the article for half 
the stipulated price, or to reject the sale 
entirely and receive back his money ; be- 
cause, as he had before assented to the 
bargain, on the supposition of its extending 
to the whole of the article, it cannot be 
inferred that he assented to the partial 
bargain ; he is therefore at liberty either to 
accept or reject it as he pleases. If, how- 
ever, in the case in question, after the Kazee 
. adjudging the half to each, one of the par- 
ties should reject it, the other cannot take 
the whole, because that half was oo lea 
to the other in consequence of evidekce he | 
~ “and on his rejecting it the sale 


mentioned by the other; and the Kazee 
(because of this doubt) cannot pass a decree 
in his favour.—If neither of the parties 
specify a date, and one of them be in posses- 
sion of the thing, the claim of the possessor 
is preferable ; because it is probable that his 
right of possession was derived from prior 
purchase; and also, because both of their 
cluims boing established in an equal degree, 
the possession, which is undisputed, cannot 
be affected by a matter of aeubE The same 
rule cbtains when one of the plaintiffs is 
seised of the thing, and the witnesses of 
the other specify the date of his purchase.— 
But it is to be observed that if the witnesses 
should expressly attest his purchase to have 
been prior to that of the purchase of the 
possessor, the sale must in this case be ad- 
Judged in his favour ; asa certain knowledge 
of prior purchase establishes a positive right, 
whereas possession establishes only an im- 
plied right. 

Where one party pleads purchase, and the 
other gift and seistn (without specifying 
dates), the article must be adjudged to the 
purchaser.—IF two men claim a particular 
article, one in virtue of purchase, and the 


This is fully explained under the article 
Shaffa. 
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other in virtue of gift and seisin, and each case the plea of pawnage must be preferred. 
produce evidence in support of his claim, —This proceeds upon a favourable construc. 


without, however, mentioning dates, in this 
case the evidence to the purchase must be 
admitted in preference; because purchase is 
stronger in its nature than gift, as it involves 
ot mutual exchange; and also, because pur- 
chase is it itself a cause of a right of pro- 
perty; whereas the right of property in a 
gift rests upon the acceptance.—It the claim 
of the one be founded upon purchase, and 
that of the other upon charity and scisin, 
and all the other citeumstances be the same | 
as above stated, the same rule holds, be-! 
cause of the reasons aforesaid. If, however, | 
the claim of one be founded upon gift and | 
seisin, and that of the other upon charity | 
and seisin, the Kazee must in this case 


tion.—Anslogy would suggest that the plea 
of gift ought to be preferred, because gifts 
occasion a right of property, whereas pawn- 
age does not.—The reason for a more favour- 
able construction in this instance is that 
scisin in virtue of pawnage occasions respon- 
sibility, which is not the case with respect 
to selsin in consequence of gift; and a 
contract which occasions responsibility is 
stronger than one which does not occasion 
it.—It is ditlerent where the gift is made in 
exchange for some other thing; because 
such a gift is ultimately a sale; and sale is 
stronger than pawnage. 

Tio claims, equally supported, must. be 
determined by the Te of date.—IF two 


decree the thing to be in an equal degree men clam an absolute right of property in 
the joint property of both; seeing that their the same article, which is in the possession 
claims are equal, and that neither has a ofa third person, and cach mention the date 
preference over the other. of commencement of his right, it must in 
Pega Uae ought iS - si he be anaes ; in pans of an who 
iven to the claim of charity over that of pleads the oldest) date ;- beeause havin 
ie because a gift is not binding, since the tablish his poor right. of property, f 
giver may retract the gift; whereas charity follows that no other can afterwards obtain 
is binding, and cannot be retracted, that but from him: and the other plaintiff, 
; pila cn pera iS riven eae | o this instance, ae not obtained the right 
or some effect Immediately operating ; and! of property from him, 
the legality of siiatling @. OL ie the | Dic pleas of purchase, ean against 
illegality of retracting charity, relate to the | one person, must also be determined by the 
future; but at the moment they are on a. oldest date.- le two men preter a claim of 
foot of cquahty.—It is to be obscrved that | purchase agaist another who is not the 
this doctrine ot the equality of claims of gitt | ee the article in dispute, and each 
and of charity, and of the necessity for; bring evidence of his purchase, specifying 
decreeing jointly to both, is when the thing | different dates, the person who proves the 
im eee is cone oe i if | LD must t Meare he proves ne 
the thing be incapable of division, there 1 right ata pcriod when he had no opponent. 
a diflercnce of aici some Juaintaming “if, agamst two different persons the 
se the a aa oo ue ene and ie : tg ay ages both 
others malutalning that the law in this cuse clamants,—IF two claimants preter an 
is AE as it mele a es _ illeie | meee of pes et ome. buene 
to indefinite property, Which 1s unlawful. evidence in proof of his having bought the 
A ie i a nee of purchase, and «a | article gn a mute fiom Zeyd, and tlie other 
claimant ona plea of marriage, ave upon an} bringing eulaice in proof of lis having 
ue JSooting.—1# two persons lay claim to! bought it from Omar, and the witnesses of 
th 





e same thing, one of them im virtue of 
purchase, aud the other (being a woman) in 
virtue of the possessor’s having murricd 
her, and having settled that article as her 
dower,—in this case both plaintiffs are upon 
an equal fvoting; because the claim of cach 
in point of strength is equal, since a Cone | 
tract of purchase, and of marriage, are both | 
contracts of exchange, and both eet | 
occasion aright of property.— ‘This 1s accord- 
ing to Hanecfa and Aboo Yoosuf. Moham-! 





each spevify the dates of these purchases, in 
this case both plaintiffs are on a footing of 
equality, as cach of them has cstablished the 
night of property of his respective seller, 
and hence the case 1s the same as if the two 
sellers were themsclves present and claimed 
their respective rights, — Hach plaintiff, 
therefore, is at liberty to take the half of 
the thing at half of the price, or to rclinquish 
his purchase cutirely, for the reason before 
capluincd. If the witnesses of one of the 


med maintains that the plea of purchase is, parties spc cify a determinate time of pay- 
to be preferred, and that the husband must ment, and not the witnesses of the other, 
be made responsible tu the woman for the; still the Kazce must_adjudge one half to 
value of the article in dispute; as by this! cach; because a knowledge of the len of 
means a preference is given to the plea of; credis docs not imply priority in point of 
purchase, whilst at the same time the claims | purchase ;—nay, it 1s even probable that the 
of both are attended to. other's 1ight of property may have been of 
A plea of pawnage and seisin is preferable prior date, as the case supposes two different 
toa plea of gift and scisin.—I¥ one of two sellers.—(It is otherwise where there is only* 


plaintiffs plead pawnage and seisin, and the 
other plead gift and seisin, and each pre 
duce evidence in suppert of his plea, in this 


one scller, as in that case both parties are 
agrecd in the derivation of their right of 
property from one and the same seller. 

27 
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Unless one only adduce evidence to a date, 
when tt must be adjudged to him.—Ir, on the 
other hand, one of the plaintiffs prove a date 
of purchase, and not the other, a decree 
must be passed in favour of the claimant 
Ww date of purchase is ascertained, unless 
the purchase of the other can be proved to 
have preceded his. | sini 

W. ane four claimants plead a right in a 
thing, as derived from four different persons, 
the article1s adjudged among them in equal lots. 
—Iv one plaintiff claim a right to an article 
from his having purchased it from Zeyd,—a 
second, from a gift of it to him by Omar,—a 
third, from inheritance from his father,—and 
a fourth, from its having been bestowed 
upon him in charity by a particular person, 
—and cach of the four claimants adducc 
evidence in support of his claim, in this case 
the Kazeo must adjudge the article among 
them, in four cqual lots; because each of 
them pleads his right, as derived from a 
different person, and the case is therefore 
the same as if these four differcnt persons 
had themselves appeared in court, and each 
proved his absolute right of property. 

The evidence of the possessor must be pre- 
ferved to that of the plaintiff, where it proves 
a pvior date of right.—\r a plaintiff adduce 
evidence to prove his right of property in a 
thing from a particular period, and the 
possessor of the thing adduce evidence to 
prove his right from a prior period, the 
evidence of the posscssor must be preferred. 
—This is necee ie to Hfaneefa and Aboo 
Yoosaf.-—It appears also (from one tradition) 
to be the opinion of Mohammed.—According. 
however, to another tradition, Mohammed 
is of opinion that the evidence of the pos- 
sessor ought not to be preferred (and thus 1s 
the sentiment he adopted and acted upon) ; 
because, as cach party produecd evidenee in 
support of his absolute right of property 
witout explaining the cause of that right 
it follows that a priority or posteriority o 
date is in this instance immaterial.—Th 
reasoning of Hunecfa and Aboo Yoosaf i 
that wherever a person proves his right o 
property in a thing at a particular period 
the right of property of another in tha’ 
thing at a subsequent period cannot other. 
wise be established than by its being derivec 
from the former; but, in the case in ques 
tion, the plaintiff has not pleaded the deriva: 
tion of his right of property from the pos 
sessor; and thercfore the evidence of th 
possessor is preferred. 

The evidence on the part of the plaintiff t 
preferred, where the claim is laid absolutely 
—Ir a plaintiff and possessor, respectively 
bring evidence to prove ‘each his right o. 
property, in an absolute manner (that is, 
without explaining the instrument or cause 

of it), and the witnesses of one of the parties 
declare the date of his right, and not those 
of the other, in this case (according to Haneeft 
and Mohammed) the evidence of the plaintif 
must be preferred.—Aboo Yoosaf alleges tha. 
the evidence of the claimant of known date 
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must be preferred (and this, according fo 
mne tradition, is also the opinion of Haneefa); 
recause the right of property of the claimant 
if known date is established in the past, 
vhereas that of the other, in consequence of 
ig evidence not mentioning any date, is 
mly established in the present; and the 
ast has precedence of the present ;—in the® 
ame manner as where one of two claimants 
from purchase proves the date of his pur- 
chase, and the other does not; in which case 
he evidence of the former is preferred.— 
(he reasoning of Haneefa and Mohammed 
s that the evidence adduced by the possessor 
of an article in dispute is admitted only as 
t tends to repulsion ;—but, in the case in 
|uestion, no property of repulsion exists, be-- 
‘ause it is in this instance doubtful whether 
he plaintiff may have derived his right 
n the article from the possessor or not, 
‘ince it is possible that if the plaintiff's 
ritnesses were to mention a date, that 
ate might prove to be prior :—the evidence 
a ueed by the plaintiff is therefore pre- 
red. 

And the same, where the subject in dis- 
mite ws immoveable property.—A SIMILAR 
disagreement subsists with respect to a 
contested house in the possession of two 
laintiffs : for, according to Haneefa and 

ohammed, the house must be left in their 
possession, as before, and no regard whatever 
paid to the evidence on cither part ; whereas, 
according to Aboo Yoosaf, a decree must be 
passed in favour of him who proves a date. 
—Supposing, however, the house to be in the 
possession of a third person, and all the other 
circumstances to be the same, in that case, 
according to Haneefa, both the claimants are 
upon an equal footing ; whereas, according 
to Abou Yuosaf, the evidence on the part of 
him who proves the date must be preterged. 
—Mohammed, on the otber hand, alleges 
that the evidence on the part of him who 
does not show any date must be preferred ; 
because he claims a prior sight of property, 
on the ground that when a person claims 
property in an absolute manner, without 
specifying any date, and establishes his 
claim, he is entitled to more than one who 
specifies a date; as holds in a case of claim 
of acquisition by labour.—The argument of 
Aboo Yoosaf is that the mention of a date 
is a certain corroboration of the claimant’s 
right of property at that time; whereas the 
omission of a date admits of two construc- 
tions, as it leaves it doubtful whether the 
right of the other had existed prior or pos- 
terior to that period; and as certainty is 
always a cause of preference, he whose evi- 
dence goes to establish a date is therefore 
preferred ;—in the same manner as where 
two persons claim the purchase of the same 
thing, and one of them specities the date and 
not the other.—The argument of Haneefa 
is that the date mentioned by the dating 
claimant bears the construction either of 
priority or posteriority, in the same mar~ ~ 
as the claim of the other, which is ¢ 
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also bears two constructions: the claims of 
both are, therefore, on a footing of equality. 
It is otherwise in the case of two purchasers, 
where one specifies the date, and not the 
other; because purchase being a supervenient 
circumstance, is therefore, when doubtful, 
referred to the nearest period; and hence, 
in that case, the reason for preferring the 
known date. 

Case of claims to animals, founded upon 
generation.—I¥ a plaintitf and possessor 
should both bring evidence to prove a gene- 
ration, as if each should bring evidence to 
prove that “‘such a camcl (for instance) is 
the offspring of a particular camel, which 
had brought it forth whilst in his posses- 
sion, ’—in this case the claim of the posses- 
sor must be preferred; because, as the evi- 
dence is adduced upon a point which derives 
no additional proof from actual possession, 
it follows that the plaintiff and the posses- 
sor are both upon a perfect equality with 
respect to plea and evidence ; and the evi- 
dence on the part of the possessor afterwards 
acquires a superiority from the circumstance 
of his possession: the Kazee must therefore 
adjudge the camel to him.—This is approved. 
—Yersa Ibn Ayam, however, has asserted 
the contrary: for he maintains that as both 
evidences are in opposition to cach other, 
they must both be rejected, and the camel 
left, as it was, in the hands of the possessor ; 
but that it ought not to be decreed to him 
by the Kazce. 

Ir, in a suit respecting a horse, the plain- 
tiff assert that he had purehased it from 
Zeyd, and that it was the offspring of a 
horse of Zeyd, and the possessor assert that 
he had bought it from Omur, and that it was 
the offspring of a horse of Omar’s, and cach 
bring evidence in proof of the horse having 
been produced from a dam in the possession 
of the seller, it is the same as if each had 
adduced evidence in proof of the horse 
having been produced in his own possession, 
If, on the othef hand, one of the partics 
bring evidence in proof of his right of pro- 

erty, and the other in proof of the contrary, 
in this cusc the claim of the party provin 
the generation of the horse is preferred, 
whether he be the possessor or not ; because, 
as the evidence adduced by him gocs to 
prove his right of. ores ab initio, it 
follows that the right cannot afterwards 
exist in another, unless by a derivation of it 
from him.—In the same manner also, if, 
where neither of the parties is pussessed of 
the horse, one prove that it was produced in 
his possession, and the other prove his right 
of property, a decree must pass in favour ol 
him who proves the generation of the horse. 
—It is to be observed that if the Kazee pass 
a decree in favour of the person who proves 
the production of the horse from one in his 
ssession, and another person then prove, 
y evidence, the generation of it to have 
been from his property, the Kazee must, in 
that case, pass a decree in favour of tat 
third person, unless the possessor again pro- 
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duce evidence in proof of the generation, in 
opposition to that person. 

to any other property founded upon a 
cause of right equivalent to generation.—THE 
same rule holds with respect to materials for 
making cloth, where they have undergone 
only one operation (such as spinning, for 
instance).—Thus, if a plaintiff and a pos- 
sessor, respectively, assert that ‘‘-the yarn 
in dispute is his property, and he has spun 
it himself,” and each bring evidence in 
support of his claim, in that case the Kazee 
must pass a deorce in favour of the posses- 
sor, in the same manner as in a@ case 0 
claim founded upon generation: and the 
same of every cause relating to property 
which is simple and not complicated, such, 
for instance, as the extracting of milk from 
an animal, the making of cheese, or of felts, 
the sheering of wool, and the like.—If, on 
the other hand, the cause of right of pro- 
perty be of a complicated nature, mich ny] 
the wearing of abate the planting of trees, 
or the sqwing of wheat, and a dispute arise 
between a plaintiff and possessor of any of 
these articles, the Kazee must pass a decree 
in favour of the plaintiff, and not of the 
possessor,—and so also, if a plaintiff and 
possessor, respectively, adduce evidence in 
proof of his absolute right of property, 
witheut explaining the cause.—If the cause 
be doubtful (that is, if it be unknown 
whether complicated or simple), recourse 
must be had to skilful persons; and if it 
appear doubtful to them ulso, the Kazee 
must in that case deerce in favour of that 
plaintiff who is not the possessor ; because 
the original principle is to pass the deoree in 
conformity with the evidence adduced by 
the eats ; and although an exception be 
established in cases of claim founded upon 
rencration (because of a tradition of the 
prophet, who, upon a certain occasion, de- 
cidcdgin such a case, in favour of the posses- 
sor), still, in a case where the cause is doubt- 
ful, and where of course it cannot be asccr- 
tained whether tho article is comprehended 
within the exception, recourse must be had 
to the original principle of the law. 

Lhe possessor of an article, proving his 
haring purchased wt from the claimant, sets 
aside his plea,—I¥ a plaintiff produce eyvi- 
dence in support of his absolute right of 
property in an article, and the possessor 
ring cvidence to prove his having pur- 
chased the article from the plaintiff, the 
evidence of the possessor must be preferred ; 
because, although the plaintiff plead that 
his mght of property was of prior date, yet 
the possessor appcars to have afterwards 
purchased the article from him (which is in 
no Mspect repugnant thereto), and hence the 
case is the same as if the possessor were first 
to acknowled ge that the article had formerly 
belonged to the plaintiff, and then to assext 
that he had purchased it from him. 

If each party prove a purchase from the 
other (without specifying a date) no decree 
can fake place.—IF a p i bfing evi- 
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dence to prove his purchase of the article in ground; since, even according to Mohammed, 
digpute from the possessor, and the possessor, a conformity to the evidence of both is im- 
on the other hand, bring evidence in proof practicable in this instance; because both 
of his having purchased it from the plaintiff, the sales are valid, as being both made after 
and neither party speesfy the date of his seisin: moreover, no date is specified, nor 
urchase, in this case the evidence of both does any argument of a date exist by which 
Falls to the ground, and the thing in dispute a preference might be given to the one claim 
is left in the hands of the possessor.—The rather than to the other; they are therefore 
compiler of the Hedaya observes that this 1s of equal force, and no superiority is assigned 
according to Hanccfa and Aboo Yoosaf: but to the one over the other; and the evidence 
that Mohammed has said that the Kazce of both parties consequently is accounted of 
must admit the evidence of both, and that no force.—It is otherwise in the preceding 
then the thing goes to the plaintiff; because case, because, as no mention is there made 
a conformity to the evidence of both is prac- of the scisin of either party, a conformity 
ticable, since it is possible that the posses- to the evidence of both is practicable, as has 
sor may have purchased the thing from the been already explained. 
plaintiff, and having then received posses- = In disputes concerning land, a decree must 
sion of it, muy have afterwards sold it to de passed in favour of the last purchaser.— 
him again.—This construction ought there- Ir the thing in dispute be land, and the 
fore to be adopted ; more especially as scisin witnesses of both parties specify the dates of 
implics that the possessor must have made purchase, without making any mention of 
the first purchase; nor can the contrary, the scisin of either party, in that case, where 
indeed,’ be supposed, because (according to the date of the plaintiff’s purchase precedes 
Mohammed) a thing cannot be sold previous that of the possessor, the Whgee (according 
to the seller’s possession of it, although it to Hancefa and Aboo Yoosaf) must pass a 
be land.—The reasoning of Hanecfa and decree in favour of the possessor; and the 
Aboo Yoosaf is that cach of the parties, in dispute is settled as if the plaintiff had first 
vicading a purchase from the other, virtually purchased the land, and then sold it to the 
-ankes an acknowledgment of the right of possessor previous to his own seisin of it, 
property in the other; and as, where cach which in their opinion is lawful. Moham- 
party makes an acknowledgment in favour med, on the other hand, contends that the 
of the other, the evidence of both must be} Kazcco ought to pass a decree in favour of 
set aside, according to all our doctors, so also: the plaintiff; because, as (according to him) 
in the case in question.—In reply to the} the sale of land previous to the seisin of it 
assertion of Mohammed, it 1s to be observed | is not lawful, the land ought necessarily to 
that a conformity to the evidence of both is ‘remain with the plaintitf.—If, on the other 
impracticable, in as much as the cause, | hand, the witnesses of both parties give 
namely, the purchase, is an object only as! evidence also to the scisin, in that case the 
far ay it Is necessary to prove the existence | Kazee must pass a deerce in favour of the 
of the effect, namely, right of property.— | possessor, according to all our doctors; be- 
Now, in the case in question, it is imprac-) cause both sales are in such an instance 
ticable to pass a decree in favour of the universally admitted to be valid. This, how- 
possessor’s right of property, but by pre- ever, proceeds upon a supposition of the date 
viously admitting the plaintitf’s rights and of the plaintifl’s purchase being prior to 
hence if the Kazee were to pass a decree in that of the possessor’s : if the date 
favour of the possessor, It Is a decree upon proved by the possessor Be prior to that 
the cause, namely, the purchase, which proved by the plaintiff, the Kazee must pass 
would bo vain and useless. a decree in favour of the plaintiff, whether 
And so also, if cach prove payment of the the witnesses may or may not have specitied 
price.—L¥, in the case now under cousidera- the seisin; and the matter is adjusted as if 
tion, the witnesses of each party should the possessor had first purchased the thing 
give evidence of the payment of the price from the plaintiff, and having reccived seisin 
(one thousand dirms, for instance), in that of it, had afterwards sold it to the plaintiff, 
case (according to Hancefa and Aboo Yoosaf) without having as yet delivered it to him: 
a Mokasa, or mutual liquidation, takes place | or as if, having delivered it, it had reverted 
with respect to beth prices, provided the | to him again from some other cause. 
prices be on an equality cither with regard | The production of any number of witnesses 
to prompt payment, or to a payment at a! abore De lawful number makes no difference 
limited period, because in this case the seisin' with respect to the decree.—IF one of two 
of each party induces responsibility.—If no! plaintitts produce two, and the other plaintiff 
evidence be given of the payment of the! produce four witnesses, still they are on an 
price, in this case also, according to Moham- equal footing; because, as the testimony of 
med, a mutual liquidation takes place, each two of the four witnesses is a complete 
because the price is due from each party to, cause, or ground of decision, it follows that 
the other respectively, provided the wit- | the evidence of four witnesses eamounts 
nesses of cach separately testify to the sale, ' merely to two causes; and a multiplicity of 
aud also to the seisin of the article sold.— canses is no argument of superiority, since it 
And here, in the opinion of all our doctors, is inthe strength of a cause, and not in the 
the evidence of both parties falls to, the number, that a superiority lies. 
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Case of a claim made by two persons toa 
house; where one claims the half and the 
other the whole.—I¥ a house in possession of 
any person be claimed by two other persons, 
one of them alleging his right to the whole, 
and the other to the half, and each bring 
evidence in proof of his claim, in this case 
the Kazee must adjudge three-fourths to the 
claimant of the whole, and one-fourth to the 
claimant of the half, according to Haneefa 
because (agreeable to his tenets) regard 
must be had to the nature of the dispute ; 
and as, in the present instance, no dispute 
subsists with respect to one half, that half 
goes exclusively to the claimant of the 
whole; but as there is a dispute between 
the parties respecting the other half, and as 
they are both upon an equal footing with 
regard to the ground of their claim, that 
half therefore goes to them both in equal 
proportions.—The two disciples allege that 
the house must be divided between the 
claimants in three equal lots, two going to 
the plaintiff for the whole, and one to the 
plaintiff for the half; because, according to 
them, regard must be had to arithmetical 
proportion; in other words, the plaintiff for 
the whole, in consideration of his claim, 
which is to the two halves, is entitled to two 
lots, and the plaintiff for the half, in consi- 
deration of his claim, which is to one half, 
is entitled to one lot: the house, therefore, 
is divided between them in three lots.—lf, 
on the other hand, the house in dispute be 
in the possession of the parties, the whole of 
the house in that case goes to the claimant. 
of the whole; for he receives the half pos- 
sessed by the claimant of the half in consc- 
quence of a decree of the Kazce ae de- 
cree must necessarily be granted him, since 
In being a claimant for the whole, he is a 
glaimant for that half, without having pos- 
session of it, and judgment must therefore 
be given according to his evidence) ; and he 
keeps the other half, of which he was him- 
self possessed, as it is a neecssary inference 
that the claim of the other plaintiff related 
only to that half of which he was in posses- , 
sion, since if he were to prefer a cluim to 
the other half, it must follow that the half! 
of which he is in possession is held by an 
unjust tenure:— and as no claim subsists 
with respect to the half in the hands of the 
claimant of the whole, it consequently re- 
mains with him.—In short, the whole house | 
remains with him. 

In claims founded upon generation re- 
gard must be paid to the date stated by the 
claimant.—Il¥ two persons luy claim to an 
animal, and each adduce evidence to prove 
its production, at the same time specifying 
the date, in this case the animal must be 
adjudged to the claimant whose witnesses 
specified a date apparently according with 
i ave of the animal; because, as probabi- 
lity is arfargument in his favour, he & there- 
fore entitled to a preference.—If, however, 
the age of the animal be doubtful, and an 
agreement with the date on one side or the 
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other not sppeenk it must then be adjudged 
in an equal degree to both, and the specifica- 
tion of dates set aside: that is, the case must 
be considered in the same light as if no dates 
had been mentioned.—1f, on the other hand, 
both the dates be repugnant to the apparent 
age of the animal, the evidence of each party 
is nugatory (and such also is reported from 
Hakim), because the fulsity of the evidence 
on both parts is in such a case manifest :— 
the animal is therefore left with the person 
who may be in possession of it. 

One party pleading a trust, and the other 
asserting an usurpation, each 8 tpon an 
equal footing.—I¥ two persons severally pre- 
fer a plea against another who is In posses- 
sion of a slave; the one pleading that ‘' the 

wossessor has usurped the said slave from 
ham and the other, that ‘She has com- 
mitted the said slave to him in trust;’’ in 
this case the Kazee must decree one half of 
the slave to cach, as their claims are equally 
strong. 

Nection, 
Of Disputes concerning Possession, 


The possession of an animal is ascertained 
yang actichich implies an use of the animal, 
—Ir two men dispute the possession of an 
animal, one of them being mounted upon it, 
and. the other holding the bridle, in this case 
the claim of the rider is the strongest, since 
his act of riding upon it is an act in virtue 
of right of property.—In the same manner, 
also, if one of them be riding on the saddle, 
and the other on the croup, the elaim of the 

erson seated upon the saddle 1s preferable. 

{ is Otherwise, awn if they be mounted 
upon an animal without a saddle; for in this 
ease the property of the animal is divided 
between them, as both are, with respect to 
the act of riding, upon an cqual footing in 
such an instance. 

lv two men contend concerning a camel, 
the he having a burden, his own property 
upon it, and the other having 1n his han 
the Mohar or rope that guides it, the right 

f the person having the burden upon it 1s 
pecieabie. as the camel is employed in his 
seTVICe. 

The right of one using a thing as prefer- 
able to that of one laying hold of it.—I¥ two 
men dispute respecting an under garment, 
the one wearing it, and the other holding 
the sleeve of it, the claim of the wearer is 
preferable, as his act is evident. 

Ik two persons should dispute concernin 
a carpet, the once being seated upon it, an 
the other having hold of it with his hand, 
the Kazec must not pass a decree in favour 
of either, 

|r two persons dispute concerning a piece 
of cloth, the one enclosing great part of it 
in his hand, and the other having hold of the 
border of it, in this case the cloth is equally 
parted between them, because the greater 

uantity held by the one than the other 
aoe not give a superiority of claim, as it 
goes only to furnish one argument,or proof. 
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Right of ‘possession over a caer ts 
eater: te own acknowledgment.—IF 


Sites byh 
be in the possession of any person, and, 
> capable of explaining his own condi- 
tion, pase that ‘‘he is free,” his assertion 
must be credited, in as much as he is his 
own master.—If, on the other hand, he 
declare himself to be the slave of some other 
n than the possessor, he is adjudged to 
the property of the possessor, because, in 
declaring himself a slave, he acknowledges 
that he is not his own master.—lf, also, the 
boy be not capable of explaining his own 
condition, he is adjudged to be the property 
of the possessor, because not being his own 
master he is considered in the same light as 
clothes or any similar article :—and if, after 
attaining maturity, he claim his freedom, his 
lea will not be adanitted, because his slavery 
uring his childhood became apparent; and 
no matter that becomes apparent can after- 
wards be set aside excepting upon proof.t 

The court of a Serai 1s adjudged between 
the disputants.—I¥ there be ten apartments 
of a Serai in the possession of one man, and 
one apartment in the possession of another, 
and they entcr into a contention respecting 
the court of the Serai, in this case the claim 
of both must be adjudged to be equal, since 
both have an equal right to the use of it, and 
to pass through it. 

A decree cannot be issued, respecting a claim 
to lund, without the adduction of ecidence.— 
Ir two men claim a piece of ground, eaci 
respectively, asserting it to be “in his 
possession,” the Kazee in this case must not, 
pass a decree in favour of the possession of 
either, until evidenee be produced; since 
possession of land is not of a nature to be 
actually seen by the Kazev, because of the 
impracticability of producing it in court; and 
also, because it is necessary to prove by evi- 
dence whatever is concealed from the know- 
ledge of the Kazce.—If, therefore, cither of 
the parties produce evidence in support of 
his claim, the land must be adjudged to be 
in his possession ; because of the establish- 
ment of proof, and also becausc possession is 
aright which is the object of desire, in the 
same manner as other rights.—If both parties 
Naina evidence in support of their claims, 

he ground must in that case be adjudged to 
be jointly in possession of both.—If, how- 
ever, one of the claimants should have made 
bricks upon the ground, or should have built 


* Undoubtedly meaning a foundling, or 
strayed child. 

+t The translator has omitted a case of con- 
siderable length, which immediately follolvs, 
relative to the claim of sundry persons to a 
wall, founded upon different circumstances 
wkich argue right of property. These cir- 
cumstances the translator has not been able 
to procure a satisfactory explanation of ; and 
they arc probably such as relate to anti- 
quated customs in Arabia. 
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upon it, or dug a well or a ditch in it in all 
these cases the possession must be adjudged 
to him on account of those acts. 


CHAPTER V. 
OF CLAIM OF PARENTAGE. 


A claim made by the seller of a female 
slave to a child born of her within less than 
six months after the sale, ts established.—I¥ 
a person sella female slave, and she after- 
wards bring forth a child, and the seller 
claim it,—in that case, provided the birth 
take place in less than six months from the 
sale, the child is adjudged to the seller, and 
the mother is his Am-Walid.—This is ac- 
cording to a favourable construction of the 
law. In the opinion of Ziffer and Shafei the 
claim is null; and this is agrecable to 
analogy ; because the sclicr, in making the 
sale, has virtually acknowledged the child to 
be a slave, which is inconsistent with his 
plea of its being his child.—The reason for a 
more favourable construction in this par- 
ticular is, that as the birth happened in less 
than six months from the sale, it is evident 
that the conception must have existed whilst 
the slave was 1n the possession of the seller ; 
and this argues the conception to have pro- 
eceded from the seller, since there is no 
reason to suppose that the woman was. guilty 
of whoredom. As pregnancy, morcover, is a 
circumstance which may remain unknown 
for a time, the seller is on this account vindi-* 
cated from the charge of prevarication or in- 
consistency, and his claim is consequently 
valid. — Now as his claim of parcntage is 
valid, it is therefore referred to the period 6f 
conception; and henee it appears that the 
man has sold his Am- Walid ; and as the sale 
of an Am-Walid is unlawful], it must there- 
fore be annulled, and the price must be re- 
turned by the purchaser, as having been 
unjustly obtained. 

And if the purchaser make the same claim, 
still the claim of the seller is preferred.—Ir, 
on the other hand, the purchaser should, 
either at the samc time with, or posterior to, 
the claim of the scller, claim the parentage 
of the child, in that case, also, the claim of 
the seller is preferred, because of its having 
existed prior to that of the purchaser, as 
being referred to the period of conception. 

Ifthe birth happen within from six months 
to two years after the sale, his claim ts not 
admitted without the vervication of the pur- 
chaser.—Surrosine, however, the child to 
be born two years after the sale, the seller's 
claim of parentage is not in that case valid ; 
because the once pulen, in this instance, 
could net possibly have taken plaee during 
his possession of the slave, aad this is the 
only idea under which a decision could pass 
in Kis favour :—his claim, therefore, ‘cannot 
be admitted unless it be contirmed by the 
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purchaser; in which case the parentage of 


the child is established inp the seller, as on a 
supposition of marriage :— for this reason, 
however, the child is not free, nor is the sale 
annulled, since it is evident that the concep- 
tion did not take place whilst the slave was 
in the seller’s possession :—the child’s free- 

dom, therefore, is unestablished, as well as 
the eventual freedom of the mother.*—Sup- 
posing, also, the child to be born at any 
period more than six months and less than 
two years from the date of the sale, the claim 
of parentage by the seller cannot be ad- 
mitted, unless ithe verified by the purchaser ; 
~“-->, in this instance also, itis not absolutely 
certain that the conception took place during 
the seller’s right of property, wherefore there 
is no proof, and hence the necessity of the 
verification of the purchaser.—If, therefore, 
the purchaser verify the claim of the seller, 
the parentage is established in him, and the 
sale is annulled, and the child is free, and 
the mother becomes an Am-Walid, in the 
same manner as in the first instance ; because 
the seller and the purchaser are both agreed 
in the circumstance of conception having 
taken place during the right of property of 
the seller. 

The mother becomes his Am-Walid if the 
child be living at the time of the claim.—I¥ 
the child, having becn born in less than six 
months from the sale, should die, and the 
seller should afterwards claim his parentage, 
the mother docs not in that case become his 
Am-Walid; because she is a dependant on 
the child, with regard to her eventual claim 
to freedom; and the child not being extant 
to admit of its issue from the seller being 

roved, she cannot of course become his Am- 
alid.—-If, on the other hand, the mother 
were to die, where the child had been born 
in less than six months from the sale, and 
the seller claim his parentage, in this case 
the parentage of the child is established in 
the seller, and he is entitled to resume the 
child ; because t&e child is the principal with 
respect to the establishment of the parentage, 
and cannottherefore be affected by the extince- 
tion of adependancy in the deathof the mother. 
—TIn this case the seller, according to Hancefa, 
must return the whole of the price, because 
it becomes apparent that he sold his Am- 
Walid, and Haneefa holds that the property 
involved in an Am-Walid is not of an ap- 
preciable nature, in salcs and usurpations, 
and that therefore the purchascr 1s not re- 
sponsible for it in the present instance.—In 
the opinion of the two disciples, however, he 
ought only to return a proportion of the price 
adequate to the value of the child, because 
(according to them) the pruperty involved in 
an Am-Walid is of an appreciable nature, 
and consequently induces responsibility in a 
purchaser. 


*Namely, her becoming an Am- Walid, 
which would have given her an cycneual 
claim to {rccdom. 
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If made by the seller, after the mother has 
been emancipa Oy the  Pareharee, tt i 
valid: but if the child should have been eman- 
eipated by him* tt 1s null.—It is related, in 
the Jama Saghear, that if a female slave, 
being pregnant, should be sold by her 
master, and having afterwards eas forth 
a child, the seller should claim the child after 
she had been emancipated by the purchaser, 
in this case the child is considered as the off- 
spring of the seller, and he must return to 
the purchaser a part of the price propor- 
tionate to its value. This also acoords with 
the opinion of the two disciples. Haneefa 
alleges that the seller must return the whole 
of the price, in the same manner as in case 
of the mother’s death ; and this is a proves 
—If, however, the purchaser sligul have 
emancipated the child only, in this case the 
claim of the seller is null.—The reason for 
the distinction between these two cases is as 
follows.--In the former case, the child bein 
the principal with regard to the claim, an 
the mother only a dependancy (as has been 
already *explained), it follows that the bar to 
the claim of parentago and claim of offspring 
namely, emancipation) exists in the depen- 
ant, that is, in the mother;—and_ conse- 
quently cannot operate upon the child, who 
is a preci :—the claim to the child is 
therefore approved, and it is accordingly 
free; and the parentage is established in the 
seller. The freedom of the child, moreover, 
or the establishment of parentage, do not 
necessarily infer that the mother also is 
emancipated—(whence it is that the child of 
a Magroor is free, whilst the mother remains 
a slave ;—and also, that if a person marry 
the female slave of another, and beget a 
child upon her, the parcntage is established 
in him, whilst the mother continues the slave 
of her master).—In the second case, on the 
contrary, the bar exists in the child, who is 
the principal, and hence the claim cannot be 
mad@ good cither with respect to the prin- 
cipal or the dependancy.—The freedem of 
the child is a bar to the validity of the 
claim, because, as emancipation is incapable 
of annulment, in the same manner us a claim 
of parentage or of offspring are incapable of 
it, they are therefore both of equal force. 
Now, in the case in question, an actual 
manumission has been established on the 
part of the purchaser, whilst on the part of 
the scller, on the other hand, is established a 
right of claim in regard to the child, anda 
right of cmancipation in regard to the 
mother ; but a mere right to a thing cannot 
be opposed to the actual thing itself.—It is 
also to be observed that the purchaser's 
creating the child a Modabbir is, in this 
respect, equivalent to the complete emanci- 
pation of him, as that also is incapable of 
annulment, and is, moreover, followed by 
certain of the effects of emancipation,—such, 
for instancc, as preventing sale. e 
A claim made by the original seller, after 
a second sale, is valid; and that sale is nuil. 
—lr a person sell a slave, that haa been born 
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of a female slave, who was his property at 
the time of the birth,* and the purchaser 
afterwards sell him to another person, an 
the first seller then claim him, in that case 

slave in guestion is his child, and the 
gale is null; benause: sale’ is capable of an- 
nulment, whereas the right of this person to 
claim the parentage of the slave is incapable 
‘of it; the sale is accordingly annulled.—In 
the same manncr, if the buyer, after the 
purchase of the mother and son, should make 
a Mokatib of the former, or pledge him, or 
let him out to hire,—or, if he should make a 
Mokatiba of the mother, or pledge her, or 
give her in marriage to some person, and the 
seller afterwards claim the child,—in any of 
these cases his claim must be admitted ; and 
all the several contracts mentioned are an- 
nulled, as they are all capable of annul- 
ment.—It is otherwise where the purchaser 
emancipates or makes a Modabbir of the 
child,—as has been already explained :—and 
it is also otherwise where the purchaser first 
claims him as his child, and afterwards the 
seller,—because the parentage, aftor having 
been established in the purchaser, cannot 
again be established in the seller, as it is a 
right which is incapable of annulment, and 
henco the case is the same as if the purchaser 
had emancipated him. 

A claim established with respect to one twi 
establishes it with respect to the other also - 
Ir a female slave bring forth twins, and the 
Po claim the emer of one o 

hem, in this case t¢ 


then, necessarily involves the same with re- 
spect to the other; because they must both 
have been conecived from one seed; for this 
reason, that by twins is understood two chuil- 
dren born of the samo mother, and between 
the birth of whom a period of Jess than six 
months has intervened,—and it is therefore 
impossible that the conception of the other 
child shotld have been superveniend and 
irate, as pregnancy t cannot be short of 
w.« proenths.—It is related, in the Jama Sag- 
heer, that-N 2 person be possessed of two 
slaves, twins, whe had been born his pro- 
rty, and he should sell one of them, and 
the purchaser emancipate him, and the seller 
afterwards avow, as his issue, the one who 
remains in his hands, in this case both the 
twins are his children, and the emancipation 
of the purchaser is null ;} because, upon the 
parentage being established of the one in his 
possession, by which he becomes free, the 
parentage and consequent freedom of the 
other are necessarily involved, as they are 


* This case supposes the child and the 
mother to be sold together, as appears by*the 
context a little further on. 

+ Meaning the pregnancy requisite to pro- 
duce a perfect child. 

‘¢ One effect of which is to destroy his 
right of Willa, which he would otherwise 
have enjoyed. 
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twins. Hence, as it appears that the pur- 
chaser bought a person who was originally 
free, it follows that his purchase, and con- 
sequently his emancipation of him, is null.— 
It 1s otherwise where there is only one slave 
for in this case the buyer’s purchase an 
aan emancipation are not liable to be 

nulled upon the seller establishing his 
claim ; whereas, in the case now under con- 
sideration, the emancipation of the purchaser 
is rendered null dependantly ; in other words, 
frecdom is first established in the slave who 
remained in the claimant’s hands, and is 
then, dependantly, established in him who 
was sold and afterwards emancipated. There 
is therefore a material difference between the 
cases. * 

A claim of offspring cannot be established, 
after an acknowledgment in favour of another 
person.—I¥ a person be possessed of a boy, 
and declare the boy to be the son of a certain 
absent slave, and afterwards declare him to 
be his own son, in this case the parentage 
of the possessor can never be established, 
although the absent slave were to deny the 
boy to be his son.—This is according to 
Hanecfa. The two disciples have said that, 
in case of the denial of the slave, the 
parentage of the possessor is established.— 
A similar disagreement subsists where the 
possessor declares the boy in his possession 
to be the son of a particular person, and 
born of his wife, and afterwards himself 
claims the parentage of him.—The reasoning 
ot the two disciples is that the acknowledg- 
nent, by the master, of the boy being the son 
of his-slave, is repelled by the denial of the 
slave, whence the case becomes the same as 
if no such acknowledyment had ever been 
made.— Now, although parentage cannot be 
annulled after the establishment of it, yet an 
acknowledgment of parentage is set aside by 


ithe denial of the person who is the object ‘of 


it, and the acknowledgment is ascribed to 
levity or compulsion (as if a person, by way 
of levity, or under the influence of compul- 
sion, should make an acknowledgment that 
his slave was his son, in which case his 
acknowledgment is not valid) :—the case in 
question, therefore, becomes the same as if a 
purchaser of a slave should acknowledge that 
the “scller had emancipated him,” and the 
scller deny the same, and the purchaser then 
say that “he had himself emancipated him ;”’ 
for in this case the last assertion of the pur- 
chaser is credited, and the willa-right with 
respect to the slave thus emancipated rests 
with him; and his acknowledgment with 
regard to the seller is considered as never 
having existed ; so also in the case in ques- 
tion.—It would be otherwise if the boy should 
verify the first assertion of the possessor (that 
‘he is the son of a certain absent slave’), 





* This case has been somewhat cabridged 
in the translation, and in particular the 
latter part of it is entirely omitted, as being 
a niere repetition 
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and the possessor himself should then claim | their paving igs should emancipate the 
the issue ; because the claim would in such | mother, in this case the right of Wille, or 
a case be invalid, as having been preferred atronegi over the child, belongs to Zeyd; 
after the proof of parentage in another. It hut if afterwards Khalid should emancipate 
would also be otherwise if the slave should | his slave, who is the father of the child, then 
remain silent, without either confirming or|the right of Willa over the child would be 
denying the claim : for, in this case also, the | annulled in Zeyd, and would vest in Khalid, 
foci pare claim of the possessor would be | the emancipator of the father, since the right 
invalid, because the right of the person , derived from the emancipation of the father 
acknowledged relates to the hoy, and there lis stronger than that derived from the eman- 
is a ponaibilicy that he may verify the asser- | cipation of the mother:—whereas, in the 
tion of the possessor.—The boy, dhevstote. in | case exemplitied by the two disciples, the 
this instance, stands in the same predicament | establishment of the right of Willa in the 
with the son of a woman who has been | seller of the slave rests on the supposition of 
required to make asseveration, and whose | the scller, after having contradicted the pur- 
parentage cannot be proved by any other |chaser, again contradicting himself, and 
than the imprecator (namely, the husband of | verify ing the assertion of the purchaser; and 
the woman), who has the power of afterward | when, in this state of suspended Willa, a 
contradicting himself, and declaring that the | circumstance intervenes which operates as a 
said son is his issue.—Hanecfa, on the other | stronger cause for tho establishment. of the 
hand, argnes that parentage is a matter | Willa iy the purchaser, the suspended Willa 
which, after proof, cannot be sect aside; nor}in the  scller becomes null.—The circum- 
can the acknowledgment of such a matter be | stance here alluded to is the assertion of the 
undone by the rejection of the person who | purchaser that “ he emancipated the slave ;” 
is the object of it: it therefore continues in | and this operates as a stronger cause, since it 
force notwithstanding the rejection; and] gives immediate freedom to the slave in con« 
hence the claim of the master, subsequent to | sequence of his being the property of the 
such acknowledgment, is invalid, aleaneh purchaser, whereas the emancipation of the 
the slave should contradict the acknowledg- | seller does not give immediate treedom, as it 
ment; in the same manner as if a person | rests upon the veriication of the purchaser, 
should bear testimony to the parentage of an | and hence becomes null on the supervention 
infant, and, his testimony being set aside | of a stronger cause ; because Willa is capable 
from suspicion, he should then claim the said | of annulment; contrary to parentage, as has 
infant as his son; in which case his claim | been already explained.—From this doctrine 
would not be valid; and so also in the ease jof Hanecfa, that the possessor’s acknow- 
in question. The ground on which this pro- | ledgment of the boy being the son of’ his 
ceeds is that the right of the person in ques- | slave cannot afterwards be set aside by the 
tion (namely, the slave) relates to the boy, | contradiction of the person who isthe subject 
insomuch that, if the slave should verify | of that acknowledgment,—and that, conse- 
the assertion of the master subsequent to a} quently, any subsequent claim of the pos- 
contradiction, the parentage of the boy is|sessor to the parentage of the child will not 
established in the slave: and, in the same} be valid,—it follows that a deerce may be 
nfanner, the right of the boy is connected | founded upon it for establishing the validity 
with the acknowledgment of the master; and | of a father’s selling his son begotten upon 
hence the acknowledgment cannot be set] his sfave ; for, in order to remove any appre- 
aside by the e@tradiction of the slave.*— | hensions from the mind of the purchaser of 
With respect to the case of a purchaser | lis afterwards claiming his son, and thereby 
acquiring the right of Willa, adduced by the} rendering the sale null, he may make an 
two disciples as analogous to this, it may be | acknowledgment of the issuc in favour of 
replied that a disagreement subsists concern- | another, by which means he will effectually 
ing this case also; as Haneela does not| preclude the possibility of himself afterwards 
admit the doctrine there advaneed :— or, if} preferring a valid claim to him. 
it be admitted, still there subsists this differ-| 4 claim of parentage made by a Christian 
ence between it and the case in question, that | ¢s preferable to a claim of bondage advanced 
Willa is capable of annulment,—in other | by a Mussulman.-- l¥ a boy be in the posses- 
words, the right of Willa in one person is|sion of two men, of whom one is a Mussul- 
sometimes set aside in favour of another,|man and the other a Christian, and the 
when any supervenient circumstance occurs| Christian assert that “he is his son,” and 
to strengthen the claims of that othcr. Thus, | the Mussulman that ‘‘he is his slave,” he 
if Zeyd should contract his female slave in | must in this case be decreed to be the son of 
marriage with the slave of Khalid, and after | the Christian, and free; because, although 
thegcligion of Islam have a superiority, yet 
| that superiority is allowed to operate only in 
cases Which are balanced against each other - 
* Because a declaration which tends to! but there is no balance between a claim f 
establish e right cannot be revoked: @nd, in | offspring and of bondage: the claim of the 
the case in question, the right of the boy| Christian is therefore admitted; because 
is to have his parentage established apd | this is attended with a great benefit to the 
ascertained. boy, since it procures him immedéate free- 
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respect t, is not destructive of An acknowledgment, expressed under the 
the valid bial Seedeeee since it general term property, must be received 
sometimes happens that an unknown right according to the explanation of the acknow- 


i re, for instance, a person|’ “yer.—I¥ a person say ‘‘ property * is due 
pred aouething belongin to another, _ by me to a certain erson,” he must explain 
of which the value was not known to the; the amount; and his explanation must be 
owner,—or gives a person a wound, of credited, whether it be great or small, since 
which the specific fine is not known at the! great and small are alike applicable to pro= 
instant,—or, where a person has accounts! perty.—If, however, he specify less than one 
to settle with another, and of which he, dirm, it is not to be admitted, since, in com- 
knows not the exact balance in favour of; mon usage, any thing short of a dirm is not 
the other. Acknowledgment, moreover, is, reckoned property. 
an intimation of the right of another ; and | But, if made to a great property, tt cannot 
the acknowledgment of an unknown right mean less than what constitutes a Nisab tn 
is therefore valid. _ the property to which it relates.—Ir he 
But tt is 80, by ignorance of the person in should say ‘‘a great property is due by me,” 
whose favour the acknowledgment is made,—' then, provided he explain it to be less than 
It is otherwise where the person in whose two hundred dirms, it cannot be admitted 
favour the acknowledgment is made 1s un- | according to the two disciples (and also 
known; for this is invalid, as a right or'according to one report from Haneefa); he- 





claim cannot rest in an unknown person.) 
—As the acknowledgment, therefore, of an 
unknown right is valid, the acknowledger 
must be. required to define the, unknown 
thing, since it is with him that the igno- 
rance originates ;—in the same manner as 


causc, where he describes the property in 
question, as being considerable, his expla- 
nation to any amount short of two hundred 
dirms is not to be credited; for, if it were 
otherwise, his description of great would be 
idle and nugatory, since the smallest sum 


where a person cmancipates one of two, which can properly be termed great is that 
slaves, —in which case he is required to; which constitutes a Nisab in Zakat,+— 
specify the one to whom the cmancipation|namely, two hundred dirms; as it is the 


applies.—If the acknowledger should refuse | 
to make the then | 
must compe] him; since it is incumbent 
upon him to disengage himsclf from the 
responsibility founded upon a valid acknow- 
ledgment, which he has ineurred, and this 


ge aaat then the Kazee' 


possession of this sum which brings a per- 
son within the description of wealthy. 

There is another opinion ascribed to Haneefa, 
that the explanation, if it be less than 
ten dirms (which is the Nisab fixed for 
theft) must not be admitted; because ten 


cannot be cffectual but by a specification. dirms are what may properly be termed a 

Acknotoledgment generally made must be great property, whence it is that, for the 
specified to relate to something of a raluable| thett of that quantity, the hand of man 
gature.—l¥ a person say “| owe a thing (or| (which is otherwise sacred) is cut off.— 
a right) to a certain person,” it is incumbent, What is here advanecd respects an acknow- 
on him to specify something valuable; be-, ledgment of great sane in dirms.— But 
cause.he has acknowledged an obligation ;/if he should have said “1 owe great. pro- 
and a thing which docs not bear value in-'perty of decnars,” then the amount due is 
duces no obligation: if, therefore, he specify fined at twenty Miskals. In camels it is 
something which bears no value, itis con-' twenty-five; because the smallest Nisab 
sidered as a retractation of his acknowledg- of camels upon which a¢camel is due in 
ment; which in temporal concerns is not Zakat, is twenty-five-t—In all property not 
admitted.—-In the same manner, also, if a subject to Zakat, the explanation is required 


erson should say ‘'] have usurped a thing 
rom a certain person,” it is incumbent on 
him to explain it to be something bearing 
value, and to the taking of which there 
existed some bar and_ prevention; since 
usurpation is not ¢stablished unless there 
be a bar to the taking of it; and accord- 
ing to established custom there is no 
bar where the thing in question bears no 

lue. . 
| Aad uf more be claimed than the acknow- 
ledger specifies, his assertion, upon oath, is: 
credited.—]¥ a person make an acknowledg- 
ment with respect to an unknown thigg, or 
an unknown right, and define it to be some- 
thing bearing value, and the person in whose 
favour the acknowledgment 1s made should 
claim more than is defined by the acknow- 
ledger,—in this case the assertion of the 
acknowledger, oorroborated by an ‘oath, 
must be credited. 





to amount to a Nisab with respect to the 
value;§ that is to say, if the acknowledger 
Je poo to the value of a Nisab his acknow- 
ledgment is to be credited; but if to less, 
it must be rejected.—If the acknowledger 
should say, ‘‘1 owe large properties,” the 
smallest specification that can in that case 
be admitted is three Nisabs, of that species 
of property to which the acknowledgment 
relates; because the word properties is 


* Arab. Mal; meaning property in cash, 
or in the precious metals, &c., in opposition 
to Rakht and Matta, which are particularly 
applied to goods and effects. 

t S&ce Vol. rs P 1. 

~ Upon which a Zakat is 
¥ng camel’s colt. (See Vol. 

§ See Vol. I., pp. 9 and 10. 


po of a year- 
-, p. 5). 
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plural, and the smallest degree of plurality testater, or the igheritee, and was to vest in 
is three. the offspring ony on condition of its being 
Cases of acknowledgment relating to born alive, which did not afterwards take 
many dirms.—Ir a person should say “I place.—If the woman should bring forth 
owe many dirms,” his explanation is not two living children, then the thing acknow- 
admitted to an amount short of tendirms, ledged must be divided equally between 
gccording to Haneefa.—The two disciples them. 
maintain that it is not to be admitted toan But tf such acknowledgment be ascribed 
amount short of two hundred; because a toan impossible cause, it is null.—lP a person 
roprietor of a Nisab (namely, two hundred say ‘'I am bound to the conception of a 
rms) is held to be opulent—(not one who is , certain woman for a thousand dirms, being 
possessed of a smaller number), whence it is; the price of an article I purchased from the 
that the proprietor of a Nisab is required to | said conception,” or “ being money borrowed 
aid and assist others, and not he who is pos-! from it,”"—no obligation rests upon the ac- 
sessed of a smaller number.—The reasoning knowledger, ashe explained it to arise from a 
of Haneefa is founded upon principles pecu- cause which could not have pappened since 


liar to the Arabic language. a conception is incapable of either lending 
Or to dirms, generally.—I¥ the acknow- or selling. 
ledger should say ‘“‘I owe dirms,” he is Fsoalso uf it be made with 


supposed to mean threv, as that is the least ‘ay any cause. “Le a person acknowledge 
number of plurality, Butif he should him-; his being bound to a conception, without 
self explain a larger number, it must be | specifying the cause, such aeeewiid ment 
admitted, as the word dirms may be applied ; ors to Aboo Yvoosaf) is invalid,— 
to any number.—The weight of the dirms} Mohammed maintains that it is valid, for, 
must ‘3 estimated from what is customary.* ; as acknowledgment is proof, it is necessary 
to fulttl it as far as may be practicable; and 
it is practicable to fulfil it, in the present in- 
Section, stance, by construing the cause to have been 
such as was competent to the establishmont 
of a right of property in the conception.— 
The argument of Aboo Yoosaf is that an 
acknowledement, when absolute, is con- 
strucd to be in virtue of traffic (whence it 
is that the acknowledgment of a privileged 
slave, or of one out of the two partners by 
reciprocity, 1s understood to be an acknow- 
ledgment founded upon traflic); the case, 
therefore, is the same as if the acknowledger 
had expressly specified the cause to be 
traffic ;—and as that would have been in- 
valid, so also is it invalid where the cause is 
‘understood to be such from implication. 
aleknowledqgment relating toa thing exrist- 
ing, bud not yet produced, is valid, — Le a per- 
gon acknowledge the conception of a female 


Acknowledgment made in favour of an 
embryo (in virtue of bequest or inheritance) 
ts valid.—Ir a person say ‘Sl am bound, for 
a thousand dirms, tu the conception in the 
womb of a certain woman ;”” and afterwards 
add that “the said sum is due in virtue of 
a bequest of a particular person,’—or that 
“itis the right of the conception in virtue 
of inheritance from its parent,” — the ac- 
knowledgment so made is valid, in as much 
as it relates (in these instances) to a cause 
which is fit and adequate to the cstablish- 
ment of aright to property in a en ina 

Provided the birth take place within a 
probable period.—Ir, therefore, the woman 
should afterwards bring forth a living child 
within such a pergod as evinces the concep- shives or: tie: oltnrineGl a eout,to bor duc 
tion to have existed in the womb at the | ¢ oe cual lalement Ga bind 
time of the acknowledgment, the acknow- | t® ®2°ther, such acknowlcdgment 1s bind- 


bri in can Ws3 since it would have been valid if 
acer is bound to the child for a thousand he had bequeathed either of these, and 
And tf the embryo prove still born, the oe is therefore construed to bo 





’ : leds nust be divided among 
ing edna be born, it mast ie «Acknowledament of a debt, under a. 
oe a2 A MAG a ae te ee ake.) tthe | dition of option, is valid, and the condition 


Uddsvt tte . : . 
Jates to the testator or the annerner, and the la thousand dirms upon an optional condi- 
ates € ? tion” (in other words, if he should say ‘‘the 


amount of it must accordingly be divided | 7. ; | eae 

amongst their heirs ; pee the ee ee ae ae oe ee 

ledgment was in reality in favour of the! gition of uption is in this case null, since 

_—___ -_____— | optional conditions are instituted with a view 

to anflulment, whercas an acknowledgment 

* A considerable portion of the text which is a notification or avowal, which is binding; 

immediately follows has becn omitted by the the acknowledgment, therefore, is in this 

translator, as the cases which it contjins, case binding, and is not rendered null by, 

relating entirely to verbal criticism, cannot the nullity of the condition. 

easily be translated, and are such as belon 

more properly to the province of gramma 

rians than of lawyers. 
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|in other words, they become so upon their 
qualities being explained.—In the second 
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CHAPTER II. 


OF EXCEPTIONS; AND WHAT IS DEEMED 
EQUIVALENT TO EXCEPTION. 


The exception of a part of the thing 
 geknowledged is valid, if tmme aid soined 
with the acknowledgment : but if the whole 
be excepted, the exception is not attended to. 
—IF a person make an acknowledgment of a 
thing in favour of another, adding an excep- 
tion of part of the thing so acknowledged, 
such exception is valid; and the acknow- 
ledger becomes bound for the remainder, 
whether the exception be great or small; 
rovided, however, that it be immediately 
joined to the ses shila eet If, on 
the contrary, he except the whole of the 
thing acknowledged, the acknowledgment 
isin that case binding, and the exception 
null; because this is in fact a retractation, 
not an exception ; for exception supposes the 
remainder of a part after the deduction of 
the thing excepted from the whole; but 
after the deduction of the whole there 1s no 
remainder: itis therefore a retractation, and 
consequently null. 
The exception must be homogeneous with 
the acknowledgment ; otherwise it is invalid. 
—Ir a person say “‘ I am bound to a certain 
person for a hundred dirms, with the excep- 
tion of one deenar”’ (or ‘‘of one Kafeez of 
wi eatt’’), then, according to the two dis- 
ciples, he is bound for a hundred dirms, 
with the exception of one deenar (or of one 
Kafeez of wheat).—If, on the contrary, he 
should say ‘‘I owe a hundred dirms, with 
the exception of one picce of cloth;” the 
exception so made is not valid.—Mohammed 
maintains that the exception Is invalid in 
both cases.—Shafei, on the other hand, holds 
at in both cases it is valid.—The arzgument 
of Mohammed is that an cxeception means a 
deduction from the thing mentioned in the 
preceane mer of the sentence, whichecannot 
e established where the thing excepted is 
not of the same genus with the thing from 
which it is excepted. The argument 
Shafei is that the thing excepted, and Zt 
from which the exception is made, og)” 


instance, on contrary (where the excep- 
tion is cloth), the thing excepted, and that 
from which the exception is made, are of 
different genus, as cloth is not price in any 
shape, neither in respect of itself, nor in 
respect of its description or quality; and‘ 
accordingly, cloth is not due in any contract 
of exchange, excepting that of Sillim (that 
is, where the price is advanced to the seller 
beforehand).— Now whatever is price has this 
fitness, that it may be set in comparison with 
dirms or deenars, and vag consequently, in 
a proportionate degree, be excepted from 
them ;—whereas, on the other hand, what- 
ever cannot be stated as price has not a fit- 
ness of being compared with dirms and 
decnars, and consequently cannot be stated 
as an cxecption from them, since the propor- 
tion cannot be ascertained. : 
A yeservation of the will of God renders 
the acknowledgment null,—IrF a person make 
an acknowledgment, with this proviso “if it 
please Gop,” he is not then liable for any 
thing ; because (according to Aboo Yoosaf), 
a reservation of the pleasure of Gop is either 
an annulment of the acknowledgment, or a 
suspension of it; and the acknowledgment 
is null on cither supposition:—or, because 
(as Mohammed aie) it 18 equivalent to an 
acknowledgment suspended upon a condition, 
which is null, as an acknowledgment does 
not admit of being suspended on a condition, 
since acknowledgment is an avowal, which 
cannot be made conditional; for if it be true 
it cannot be rendered false by a default of 
the condition; or, on the contrary, if it be 
false it cannot be rendered true by the fulfil- 
ment of the condition :—or, lastly, because 
the acknowledgment is suspended on a cir- 
cumstanee which it 1s impossible to aseer- 
tain.—It is otherwise where a person says 
‘*T acknowledge a hundred dirms to be due 
by me tu a particular person on my death,” — 
or “upon ie arrival of a Purtioular month,”’ 
ne > uwvusyeulVval of breakin 


—e 


Lent,” 


a subject to Zakate cases the acknowledgment 
~, to amountnded upon a condition, as this is 


one and the same genus, as being both gut, on | valtiy an explanation of the time, and is 


ables.—The argument of the two di 7, 
that in the former instance, the thing itself, 
and the exception from it, are of the same 
genus, as they are hoth price :—deenars ure 
evidently so:—and things estimable by 
weight, or by measurement of capacity, are 
so likewise, according to their qualitics ;— 


*‘*What is deemed cquivalent to excep- 
tion,”’—that is, reservation of any kind, &c. 

+ That is, that it be expressed in the éame 
sentence with the acknowledgment. 

¢ Grain is united with moncy in accounts, 


both being considered as of the same genus, d 


since both are equally price Visi is, standards 
of value), and mey be equally used to repre- 


sent property. e Partnership, note, Vol. 
Il, p. 222.) r 


“~~ ' therefore a postponing of the thing acknow- 


ledged, and not a suspension ; whence it is 
that if the person in whose favour the ac- 
knowledgment is made can prove the falsity 
of the postponement, the thing becomes due 
to him immediately. 

In an hehiniciedgnient regarding a house, 
an erception of the foundation is invalid.—Ir 
a person make an acknowledgment of a house 
in favour of another, and except the founda- 
tion, both the house and the foundation are 
the right of the person in whose favour the 
acknowledgment is made ; because the founda- 
tion is included in the house from its depen- 
dancy, and not from its being comprehended 
in the word house ; and an exception is valid 
only where it relates to something compre- 
ended in the thing expressed, according to 
the meaning of the won: It is to be observed 
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that the stone in a ring, or the trees 
orchard, stand in the same relation to th 


a house, because neither the word ring nor 
or applies to the stone or the trees, but 
are both included merely as dependants. It 
is otherwise where a person makes an acknow- 
*ledgment of a house in favour of another, 
excepting from it an indefinite portion, or a 
specific apartment, as the exception in these 
cases relates to a thing which is comprehended 
in the word house. 
_ An exception of the court-yard of a house 
ts admitted.—I¥ a person say ‘‘ the founda- 
tion of this house belongs to me, and the Sihn 
(meaning the court-yard) to a particular per- 
son ;” then the person in whose favour the 
acknowledgment is made is entitled to the 
court-yard, and the foundation is the pro- 
erty of the acknowledger. It is therefore, in 
act, the same as if the acknowledger had 
declared that ‘‘all the ground free of build- 
ing is the property ot such a person.” It 
would be othcrwisc if, instead of Sihn, he 
were to mention the word Arz [earth], for 
in that case the foundation as well as the 
house would become the property of the per- 
son in whose fayour the acknowledgment. 1s 
made; because an acknowledgment of the 
ground is an acknowledgment of the founda- 
tion, as much as an acknowledgment of the 
house itself; for the ground is the original 
thing, and the foundation is included along 
with it as a dependant.—In an acknowledg- 
ment of the ground, therefore, the founda- 
tion is included as a dependant, in the same 
manner as it would be included in the house 
itself; and hence the exception is invalid. 

A reservation of non-delivery of the article 
is done away by the delivery of it to th 
acknowledger.—I¥ a person acknowledge a 
debt of a thousand dirms to another, as the 
price of a slave which he had purchased 
from that other, but which he had not re- 
ecived from him, in that ease, 1f the slave 
be specific (as if he had said, ‘fas the price 
of this slave’’), the person in whose favour 
the acknowledgment is made must be desired 
to deliver up the slave and receive a thou- 
sand dirms, on pain of forfeiting his claim.—~- 
The compiler of the Hedaya remarks that 
this case admits of several statements.—I. 
That which has been already made, and 
which proceeds on the supposition of the 
acknowledger’s assertion of the po 
and the non-delivery being veritied by the 

erson in whose favour the acknowledgment 
is made; and in which the law stands as 
above expounded, because the mutual agree- 
ment of the partics is equivalent to actual 
qnepection Ile Where the person in whose 
favour the acknowledgment is made denics 
the sale of the particular slave alleged by 
the acknowledger, and declares that ‘“‘ the 
slave in question is his property, ang it is 
another slave he sold to him;'’—in which 
case the acknowledger is liable for the 
amount; since he acknowledges a sum dtfe, 
on the supposition of the existence of a slave 
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of an: which he had 
: e upon the 
ring or the orchard as the foundation does to existence of the 
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purchased; and consequently 

other n’s declaration of the 

ve sold, he becomes liable 
for the amount. 

OnygcTion.—It would appear that the 
acknowledger is not responsi for the 
amount, since he acknowledges his debt of a 
thousand dirms for the purchase of a specific 
slave; whereas the person in whose favour 
the acknowledgment is made olaims the said 
debt for the sale of another slave.—Now as 
acknowledgment is binding only from the 
particular causo which is assigned for it, and 
the cause in this case is contradicted by the 
person in whose favour the acknowledgment 
1s made, it follows that the acknowledgment 
is not valid. 

Reriy,--The contradiction, with respect 
to the cause, after their mutual agreemont as 
to the existence of the obligation, is of no 
effect. Thus if a person acknowledge his 
responsibility to another for a thousand 
dirms, as ‘for goods purchased from him,” 
and the person in whose favour the acknow- 
ledgment. is made assert the obligation in 
yuestion to have arisen from usurpation or 
loan, still the acknowledger is responsible 
for the amount: and go also in the case in 
question.—I11, Where the person in whose 
favour the acknowledgment 1s made declares 
the slave in question to be his own property, 
and denies his having sold him; in which 
ease the acknowledger is exempted from any 
obligation, because he has acknowledged the 
property to be due only as in return for the 
slave, and consequently, without that, it is 
not due from him. 

But in case of a disagreement with respect 
tu the article, both parties must be sworn,—Ir, 

; however, in this case, the person in whose 
ifavour the acknowledgment is made should 
‘further declare that ‘She had sold unother 
slive to him [the acknowledger],” both 

“> must be sworn; because they are 
oth defendants, as they reciprocally den 
the assertions of each other :—and upon eae 
taking an oath, the obligation involved in 
theacknowledgmentis annulled, and theslave 
remains with the person in whose favour 
the acknowledgment was made. 

Tf the article be not specific, the reservation 
is not regarded. — Wnat is here advanced 
prorceds on a supposition of the slave being 
specific: for if a person acknowledge a debt 
of a thousand dirms, due to another, for a 
slave that he had purchased from him, with- 
out specifivally describing the slave, the 
acknowledger is in that case responsible for 
a thousand dirms :—and his assertion, that 
‘he had not reccived the slave,” is not to be 
regarded, according to Haneefa, whether he 
confect such assertion with his acknowledg. 
ment, or make it separately ; because such 
assertion is a retraction of his acknowledg- 
ment ; for this reason, that in acknowledg. 
ing a thousand dirms to be due from him, 
he gssumes an obligation to that amount; 
and his denial of the receipt of the indefinite 
slaveis repugnant to this obligation, as the 
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price is not due for an indefinite slave, because 
of the uncertainty ;—and this, whether the 
‘wneertainty be interwoven in the contract 
(as where a pergon purchases one out of two 
slaves), or supervenient upon it (as where a 
person purchases a specific slave out of a 
great number, and afterwards both the buyer 
and the seller forget the slave that had been 
purchased); because the uncertainty 1s a bar 
to the delivery, since the purchaser may al- 
ways deny whatever slave 18 produced by the 
ecller to be the one purchased: the -uncer- 
tainty, therefore, is a bar to the obligation 
of the price; and such being the case, the 
selnowledaer. in denying the receipt of the 
slave, virtually retracts hisacknowledgment, 
which is not allowed. — The two disciples 
allege that if the person in whose favour the 
acknowledgment is made should verify th 
acknowledger’s assertion, by declaring the 
debt of one thousand dirms to be duc for the 
price of a slave, the acknowledger’s declara- 
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“he has not yet received it,” his assertion 
must in that case be credited, according to 
all our doctors; because he has mefely 
acknowledged a contract of sale; and an 
acknowledgment of sale is not an acknow- 
ledgment of receipt, since a receipt does not 
necessarily follow a conclusion of sale.—It 
is otherwise where a person acknowledges 
| the obligation of the-price of an article pur: 
chased ; for in that case his assertion of non- 
receipt is not approved, as payment of the 
price is not obligatory until after the receipt 
of the goods. 

A reservation of the cause of obligation 
being illegitimate does not annul the acknow- 
ledgment.—ly a Mussulman declare that 
‘‘he owes such a person a thousand dirms 
on account of wine or pork,” he is boun 
‘for the thousand dirms :—and his explana- 
‘tion of the cause is not admitted, according 
to Haneefa, whether it be conjoined with the 
acknowledgment, or otherwise; because it is 





tion of his not having received the slave is!a retraction of his acknowledgment, as the 
in that case to be ercdited ; nor is apy thing | price of wine or pork cannot be obligatory 
whatever duc from him, whether such decla- on a Mussulman ; and in the preceding part 
ration have been conjoined with the acknow- | of his speech he expressly declares the 
ledgment, or otherwise.—But if the person existence of an obligation upon him to the 
in whose favour the acknowledgmentis made} amount stated. The two disciples allege 
contradict the acknowledger, with respect to; that if the explanation be conjoined with 
the debt pene for the price of a Bie assert- the acknowledgment, nothing 1s due from 
ing it to be due for some other goods, then the acknowledger, since the latter part of 
the acknowled ae sec ation of his ne | i speech ay shows this to have been 
ving received the slave is not to be , his meaning; it being in fact the same as if 
credited, unless it be conjoined with the he had added “if it please Gop.”—To this, 
acknowledgment. Their reasoning in sup- ; however, it may be replied, that there is no 
pt of this opinion is that the achnowledger . analogy between the two cases, as a reserva- 
aving acknowledged the obligation of the tron of the pleasure of Gop is a suspension 
debt upon himself, and having explained the of the matter upon a condition of which it 
cause of it (namely, sale), it follows that if 1s Impossible to obtain a knowledge. Besides, 
the pen 7 Me Ey ee yh ee ona ee ce Ben 
ment is made verily nis ace ara lon, sO Tar ads ton, and Conscque nt yY admissidie, provide 
relates to the cause of the obligation, the sale it be conjoined with the speech: in oppogi- 
is fully proven and established: the obliga-! tion to an acknowledgment of the price of 
tion, however, towards the discharge of the | Wine or pork, which 1s not a suspension, but 
nae can be established ee by the reecipt an annulment of the acknowledgment, as 
of the subject of the sale; and as this is has been already explainea. 
denied by the acknowledger, his assertion is} sla exception with respect to the quality of 
havekined: Jaa pats on a oe a | a ach Hee be on ts set aside 
@ person In whose lavour the acknowledge OY THE COUNRTEP-A8SErTION O te person in 
ee 18 es ae aera the ee Beas a one ledgment is ited 
of the acknowledger in regard to the cause, — Jr a person declare that ‘a thousan 
of obligation, then the acknow ledger’s expla- _dirms are due from him to such a person, as 
nation of the cause may be regarded as a modi- , the price of certain cflects,” or ‘on account 
fication (that is, he by it modifies the tenor! of a loan ;” and afterwards allege the said 
o the ra part of his speech) ; because the | thousand dirms to be Zeyt, or Binhirja, or 
nor of the first part of his speech goes to! Sateoka, or Arzecz, ond the person in whose 
show that an obligation is at present actually ‘favour the acknowledgment is made allege 
operating upon him; whereas the latter part, | them to be Jeed,* in that case, according to 
an ceuyine ei receipt, peas prove that no Hancefa, the acknowledger_ is responsible 
obligation subsists, since the obligation to! for Jeed dims, whether his latter assertion 
pay 1s not catablished till after the receipt; | be conjoined with his prior declaration, or 
the last part of the speech, therefore, i an; otherwise.—The two disciples maintain that 
explanatory modification; and a moditica-° the latter asserticn of the acknowledger is 
aa not ae unless it be conjoined to be credited, in case only of its being con- 
Wi le acknowledgment. 
‘Al reservation of non-receipt of the thing 
acknowledged must be credited.—IF a person 
acknowledgo the purchase of an article from 
anothef,.at the same time declaring that 
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* Pure money, of the current standard. 
Te other descriptions are explained a little 
further on. 
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joined with the former, and not otherwise. 
—The same difference of opinion obtains 
where a person declares that ‘‘he owes 
another a thousand dirms,’”’ adding, that 
‘* they are Zeyf,”’ or that ‘another has lent 
him a thousand dirms, but that they are 
Zeyf,”’ or, that ‘‘he owes another a thousand 
¢dirms on account of certain goods, but that 
they are Zeyf.”—(Zeyf dirms are such as 
are not accepted at the public treasury, but 
which pass amongst merchants: the Binhirja 
is of a kind still worse, which does not pass 
amongst merchants; and the Satooka and 
Arzeez are the worst of all, and in which the 
mixture of base metal prepondcrates). The 
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relation to wheat, is not a quality but a 
species, and an absolute contract does not 
necessarily require that the wheat be other 
than coarse.—It is related as an opinion of 
Haneefa, in other books than the Zahir 
Rawayet, that in a case of borrowing, the 
acknowledger’s assertion of the dimaa beings 
Zeyf ought to be credited, provided this 
assertion be conjoined with the acknowledg- 
ment; because the act of borrowing is not 
complete until after the seisin of the 
borrower ; and it, often happens that dirms 
are Zeyf in borrowing, in the same manner 
as in usurpation. ‘The reasoning of the 
Zuhir-Rawayet is that the common custom 


argument of the two disciples is that the | is to deal in good dirms, and thereforo when 
above explanation is a moditication, and is‘ the explanation is absolute, good dirms must 
consequently valid if conjoined, in the same be understood, 

manner as a2 condition, or an execption; for] la exception with respect to the quality ts 
the word dirm is literally aapucabio tol admitted, if the cause of the obligation be 
Zeyf, and metaphorically to Satooka: the} net mentioned by the acknowledger,.—Ip a 


acknowledger’s declaration, therefore, 
their being Zeyf or Satooka is merely a 
modification, in the same manner as if a! 
person should declare that “he 
thousand dirms, but of such a kind that ten | 
of them weigh five miskals. The reasoning 
of Hancefa is that his assertion of their 
being Zeyf or Satooka is equivalent to a 
retractation: for an absolute contract pre- 
supposes dirms free from defect; whereas 
Zeyf and Satooka are both defective. Now 
the plea of a detect is a retractation of part 
of the obligation involved in the acknow- 
ledgment; and the case is therefore the 
same asif the seller of a thing should say 
to the purchaser of it, ‘' I have sold you a 
thing with a defect, of which you were 
apprised,” and the purchaser deny ~ 


of | person acknowledge that he owes another a 


thousand Zeyf dirms, but without reciting 
the cause (such as sale or loan), some 


owes aj; authorities say that this assertion with 


respeet to the quality of the dirms is to 
be eredited, according to all our doctors. 
Others, however, allege that, according to 
Haneeta, itis not to be admitted, because, 
us the acknowledgment is absolute, it may 
relate cither to legal contracts, or to acts of 
violence, such ag usurpation or destruction, 
which are illegal ;—and the former suppusi- 
tion is adopted, as acknowledgment is rather 
to be attributed to a lawful than to an un- 
lawful cause. 

a{nd also where it is mentioned, vf tt be 
either usurpation or trust.—Ir a person 
acknowledge his having usurped a thousand 


knowledge of the defect, in which case the | dirms from another, or his having reecived 
denial of the purchascr is credited, as; them in deposit; and afterwards assert that 
prpbability argues in his favour, sinee every the said dirms were Zcyf or Binhirja; in 


absolute contract supposes a freedom from 
defect. Besides, Satooka dirms do not con- 
stitute price; and as a contract of sale is 
never concluded ut for price, it follows that 
his explanation is, in effect, a retractation. 
(With respect to the case adduecd by the 
two disciules of “an acknowledgment of a 
debt of a thousand dirms, accompanied with 
a declaration that the dirms duc are of that 
kind of which ten are equivalent to five 
miskals,’’—it is to be observed, in reply, 
that the reservation is admitted, for this 
reason, that the acknowledger, in 


J 


that case his assertion must be credited, 
whether it be conjoined with or separate 
from “he acknowledgment; because man- 
kind are accustomed to usurp whatever they 
can tind, and to place in deposit whatever 
they possess; * aid (horslore neither of thes 
acts necessarily inters the dirms to have been 
Jced (that is, good), The acknowhdger’s 
assertion, therefore, of the dirms being 
ither Zeyf or Binhirja is equivalent to an 
explanation of the species, and is conse- 
quently admitted, even though it should 


this | uot have been conjunctively made.—For the 


instance, speaks with a reservation merely; same reason, also, if an usurper produce 


of the degree or proportion of the dirms, anda defective article, as the thing 


to that the word dirms applics.—It is other- 


wise in a description of the goodness of the | 


| 


e had 
usurped,—vur a trustee produce a defective 
article, as the thing he had received in 


dirms, for as to this the terin dirms dues not deposit,—the declaration so made must in 
properly apply, it is not considered as a: cither ease be adimitted.—It is reported, from 
reservation, any more than the cxception of :in Abvo \ ousal, that in case of an acknow- 
the foundation of a house.) | ledgment of usurpation, the acknowledger’s 

But not when the exception relates to the; assertion of the dirms being Zeyf ought not 
species and not to the quality.—JTux case is, to be credited where it is made separately 
different Where a person acknowledg@s that 
he is indebted to another a Koor of wheat, xs 
as the price of a slave, but that the wheateis “Without any regard to the species or 
of a coarse kind; because coarseness, with quality. ee 

@ 
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from tho acknowledgment; because of the 
anslogy of this case to that of a loan, on the 
principle of seisin inducing responsibility 
Jn both cases, that is, in a case either of 
usurpation or of loan; for he holds that, in 
a oase of loan, the acknowledger’s assertion 
of the money borrowed being Zeyf cannot 
‘be eredited, if separately made ; and s0 also 
in the case in question. 

Acknowledgment with respect to the_de- 
posit or usurpation of Satooka dirms.—IP a 

rson acknowledge his usurpation of a 

housand dirms, or his receipt of that sum 
in deposit, and assert that they were Satooka, 
in that case his assertion must be credited, 
if conjoined with the acknowledgment ; but 
not otherwise ; because although Satooka be 
not in reality a species of dirms, still it is 
customary to apply that word to them figura- 
tively :—the mention of this term, therefore, 
is a modification, and must consequently be 
conjoincd. 

__n exception of a part from the whole ts 
not to be credited, if made separately.—I¥ a 
person declare that ‘‘ he owes such an one 
o thousand dirms, on account of certain 
goods,’’ or that ‘‘ he hus borrowed a thousand 
dirms,”’ or that ‘ hoe has received a thousand 

irms in deposit,” or that ‘he owes a thou- 
sand Zeyf dirms,” or that he has usurped a 
thousand dirms,’’—and he afterwards except 
a pe ticular number of dirms from the obli- 
gation,—in none of these cases 1s his asser- 
tion to be admitted, if made separately from 
the acknowledgment,—whereas if it be con- 
joined with the acknowledgment it. must be 
admitted, as the assertion is in this case an 
exception, and an exception is valid when 
conjunct. It is otherwise if he assert the 
dirms to be Zeyf, as a reservation of this 
nature is not valid, since Zeyf relates to 
quality; but expression applies solely to 
quantity, not to quality ;* and exception is 
not admitted with respect to any matter but 
what muy be precisely expressed. : 

Unless this arise ae some unacotdable 
aceident.—Ir is to be observed, however, 
that if the exception should have been dis- 
joined hy necessity (such as by a cough, or a 
shortness of breath), it 1s then considered as 
conjunct, because of the interruption being 
unavoidable. 

In an acknowledgment of usurpotion a 
damaged article must be accepted.—1¥ a per- 
son acknowledge the usupation of eloth, and 
then produce damaged cloth, it must never- 
theless be admitted, as usurpation is not 
restricted to perfect things. 

Where the property ts lost, if the acknotc- 
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and they are lost,” and Omar reply, “no; 
you took them by way of i nar m 
that case Zeyd is responsible for the loss. 


If Zeyd, on the contrary, say, ‘you gave 
me a thousand dirms by way of deposit, and 
they are lost,” and Omar reply, ‘‘no; you 
took them by way of usurpation ;”’ in that. 
case Zeyd is not responsible for ‘the loss. 
The difference between these two cases is, 
that Zeyd (in the former case) first acknow- 
ledges a thing which is a cause of responsi- 
bility, namely, taking, and afterwards asserts 
an exemption from responsibility, by declar- 
ing that he held it as a deposit. Now a 
deposit implies the consent of Omar; but 
Omar denies his assent; and therefore, as 
defendant, his assertion supported by an 
oath must be credited. In the second case, 
on the contrary, Zeyd does not make any 
acknowledgment subjecting him to respon- 
sibility ; because, in using the word given, * 
he refers the action to Omar, and not to 
himself; and no one is subject to responsi- 
bility for the actions of another. Omar, 
on the other hand, asserts, against Zeyd, a 
cause of responsibility, namely, usurpation ; 
which Zeyd denies; and consequently, as 
defendant, his word supported by an oath 
must be credited.—It is to be observed that 
the word receive, in this case, is equivalent 
to take; and the word remove to that of 
give. Thus, if the acknowledger, instead of 
taken, should say that he had received a 
thousand dirms, he is in that case subject to 
responsibility. If, on the contrary, he say, 
‘‘you have removed to me,” instead of ‘‘ you 
have given me,” he is not in that case sub- 
ject to responsibility. 

Onsucrion.—Neither giving nor removing 
can be carried into execution without receipt 
on the part of the other party. An acknow- 
ledgment of giving or of removing, there- 
fore, is virtually an acknowledgment of 
reeclying ; and consequently it would appear 
that, in either case, the acknowledger is 
subject to responsibility. 

Kupry.—The giving and removing of one 
thing to another is sometimes performed by 
i mere relinquishment of the right in an 
article (that 1s, by a non-prevention of the 
other from taking it); and sometimes by 
placing the article before the other.—Giving 
and removing may therefore be carried into 
execution without a receipt or taking; and 
hence an acknowledgment of giving or re- 
moving does not mvales an acknowledgment 
of receiving or taking. Besides, admitting 
that receipt is established from giving or 
removing, still it is established only by 


ledger allege a trust, and the other party | implication ; and whatever is established by 
assert an usurpation, the achnotcledger ts; implication is adupted only in cases of neces- 
responsible.—l¥ Zeyd say to Omar, “1 took i sity ; but there exists no necessity, in the 
from you a thousand dirms by way of trust, present instance, to establish responsibility 
or the loss. 
But not if he assert a trust, and the other 
“ Meaning, perhaps, that number admits | assert @ loan.—I¥ a person say to another, 
of a precise and detinite expression, whereas! ‘I have taken a thousand dirms from you 
quality can be ascertained only by examina- | by avay of deposit,’—and.the other reply, 
tion and inspection. ““no; you haye taken them by way of loan,’ 
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* —in this case the assertion of the acknow- 


ledger, notwithstanding his use of the word 


taking, must be admitted: for both parties 
are agreed in the taking of the dirms with 
the consent of the person in whose favour 
the acknowledgment is made; but he asserts 
a loan (which is a cause of responsibility), 
whereas the acknowledger asserts a deposit. 
—There is an evident difference between 
this case and that which has already been 
explained, in which the person in whose 
favour the acknowledgment is made asserts 
usurpation; because that person stands as 
defendant, since he denies his consent. 

Case of acknowledgment of the receipt of 
money, with a reservation of its being the 
property of the acknotledger.—Ir a person 
say, ‘this sum’ of a thousand dirms, my 
property, was in trust with such a person, 
and as such I have taken it from him,” and 
the other deny this, and declare the said 
sum to be his own property; he is in that 
case entitled to take it from the acknow- 
ledger; because the acknowledger confesses 
that he took the sum in question from him 
on the claim of its being his own property, 
which the other denics ; and hence his asser- 
tion, as defendant, must be credited. 

Case of acknowledgment of the receipt of 
specific property, with «a reservation tu the 
same ahect Ap a person aflirm that he had 
hired out an animal of carriage to another, 
who, after riding upon him, had returned it 
toe him,—or, that he had hired out a garment 
to another, who, after wearing it, had re- 
turned it to him,—and the other contradict 
this, declaring the said animal or garment 
to be his own property, in that case, according 
to Haneefa, the assertion of the acknow- 
ledger must be adimitted, upon a favourable 
construction.—The two disciples maintain 
tat the assertion of the other party must be 
credited ; and this 1s aerate to analogy. 
—(he same difference of opinion also obtains 
where, instead gf hiring out, the acknow- 
ledger says that he had lent his horse to the 
other to ride on, or his house to reside in,— 
or, had given his garment to another to 
mend, or hire,—and had afterwards resumed 
the article, and the other declare it to be his 

roperty.—(Analogy would suggest, as has 
heen already mentioned in the example of 
deposit) that the acknowledger, in these 
cases, has confessed his having taken and 

ossessed himself of things which, however, 

e asserts to be his own property; but which 
is denied by the person in whose favour the 
acknowledgment is made; whose assertion, 
as defendant, must therefore be credited.— 
The reasuns fur a more favourable construc- 
tion, in this particular, are twotuld.—Fixsr, 
the establishment of the receipt, in cases of 
hire and of loan, is not admitted from itsclf, 
but from necessity (that is, from the neces- 
sity of answering the object of the contract 
namely, the usufruct of the article) ; and 
the effect is therefore restricted to the pojnt 
of necessity. Hence the acknowledgment of 
hire or of ten does not involve the acknow- 
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ledgment of receipt, as in the case of a 
deposit.—SEconagLy, as in the cases of hire, 
loan, and residence, the possession of the 
person in whose favour the acknowledgment 
is made is established solely by the avowal 
of the acknowledger, his explanation of the 
nature of that possession must be admitted. 
It is otherwise in the example of deposit, 
since a deposit may be made without a deli- 
very ;as where, for instance, a person’s 
gown is blown, by the wind, into another 
person's house, in which case the gown re- 
mains a deposit with the owner of the house, 
although no formal delivery have been made. 
The author of this work observes, that the 
point upon which the difference between the 
cases of hire, loan, or residence, and that of 
deposit (as before explained) turns, is not 
that the word take is recited in the latter 
and not in the former cases; because this 
word is used by Mohammed, in the oaso in 
question, in the Mubsoot, treating of acknow- 
ledyments ;—but that it rests upon the two 
reasons for a favourable construction of the 
law in this particular, as recited above. 

Ir a person says ‘' ] have received from 
such a person his acquittance, of a thousand 
dirms which he owed me,’’—or, ‘tI lent 
such a person a thousand dirms, and have 
received back the same,’’—and the other 
deny the previous existence of the debt, our 
doctors arc, In that casc, unanimously of 
opinion that the assertion of the person in 
whose favour the acknowledgment is made 
is to be credited; because a debt must be 
discharged by means of a similar; and this 
cannot otherwise be accomplished than by 
the creditor’s recciving a portion of the 
debtor’s property, equivalent to the debt, 
in such a manner as may induce responsi- 
bility. The acknowledger, therefore, in 
saying that he had received from the other 
an acquittance of the debt which that other 
owcde him, confesses a circumstance which 
is a cause of responsibility; and he after- 
wards claims the right of property in the 
same, in virtue of its having been given to 
him in exchange for his debt, which is 
denied by the othen; he therefore stands 
as dcfendant, and his asscrtion must con- 
sequently be credited. It is otherwise in 
assertions of hire, loan, or residence, be- 
cause the thing seized, in those instances, is 
an identic article, for which the acknow- 
ledger claims the hire, or so forth: there is 
therefore an evident difference between the 
Cases. * 

Cuse of dispute with respect to immovable 
property.—ly a person acknowledge that 
another has cultivated a periouae plece of 
land, or built a particular house, or planted 

aie in a particular orchard, the said land, 

guse, ur orchard being in the possession of 
the acknowledger, and the person in whose 
favour he acknowledges claim the property 
of these ne, and the acknowledger, on 
theother hand, declare them to be his own 
property, and that the other, in the cultiva- 
tions building, or planting, had only acted 
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by his desire, as his assistant, or as his 
eling—in that case the assertion of the 
acknowledger must be credited, according 
to all our doctors; because he does not 
make an acknowledgment of the possession 
on behalf of the othcr, but merely of the 
above-mentioned acts as performed by that 
other, and these do not argue a right of pos- 
session, since the person in whose favour the 
acknowledgment is made might have law- 
y performed these acts upon nee that 
were in the possession of the acknowledger. 
The case, therefore, is the same as if a per- 
gon were to declare that a particular tailor 
had sewed his garment for half a dirm, but 
that he had not received the garment from 
the tailor; and the tailor claim the pro- 
erty of the garment: for there the acknow- 
edgment so made is not supposed to allude 
to the possession on the part of the tailor, 
and therefore the assertion of the acknow- 
ledger is credited; and so also in the case in 
question. It is otherwise if the acknow- 
ledger say that ‘‘ he has reccived possession 
from the tailor; ” for concerning that case 
there is a disagreement amongst our doctors, 
similar to what has been described. 


CHAPTER IIT. 


ACKNOWLEDGMENTS MADE 
PERSONS,* 


Debts acknowledged on adeathbed (without 
assigning the cause of them) are preceded by 
debts of every other description.—IF a person, 
in his last illness, acknowledge a debt, as 
being due to another, and he also owe other 
debts contracted during health, or debts con- 
tracted during his sickness for known causes 
(such as the purchase or the destruction of 

roperty),and of which proof may be obtained 
i other means than through his acknow- 
ledgment, or be indebted to his wife marricd 
during his sickness, for her Mihy-Misl (or 

roprr dower), —all these debts so contracted 

uring health or sickne§s have a preference 
to that other which he so acknowledges 
during his sickness, and of which the cause 
is unknown. Shafei maintains that the debts 
of the healthy and the sick are alike valid, 
since acknowledgment, which is the cause of 
both, is in both instanecs equal, inasmuch 
as it is derived from the understanding, 
Debt, moreover, and the responsibility of the 
person to which the obligation relates, are 
capable of comprehending the rights of a 
variety of persons. An acknowledgment of 


OF RY STICK 


* By sick persons, throughout the whole of 
is chapter, is meant such as are affected 
wich a mortal disorder.—(The analogical 
principle on which the law upon this head 
proceeds is set forth in treating of the divorce 
of the sick.—See Vol. I., p. 99.) 
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debt, therefore, resembles the settlement of 
a contract of purchase or of marriage ;— 

is to say, if a sick person purchase goods, and 
remain indebted for the price,—or marry on 
a proper dower, and remain indebted for the 
same,—debts so contracted are upon an equ 
footing with debts contracted during health ; 
and so also in the case in question. —The 
argument of our doctors is that acknowledg- 
ment is not valid when it tends to prejudice 
the right of another; and the acknowledg- 
ment of a sick person does induce this 
consequence, since the rights of the creditors 
of debts contracted during his health are 
connected with his property, inasmuch as 
they may seize it for the payment of what is 
owing to them ;—whence it is that deeds of 
a gratuitous or benevolent nature are not 
allowed, in a sick man, beyond the extent of 
a third of his estate.—It is otherwise with 


respect to marriage on a proper dower," as ~ 


marriage is one of the most essential wants 
of a sick person, since in the Same manner as 
man is impelled to his own preservation, so 
also is he impelled tv the propagation of his 
species.—It 18 otherwise, also, with respect 
to the purchase of property for an equivalent 
price; because the right of the creditors is 
connected with the substance of the property, 
and not with the form of it; and in an 
instance of purchase the substance is extant. 
— uring health, moreover, the right of the 
ereditors is connected with his person, not 
with his property, since whilst he is in a 
condition to acquire property, it is supposed 
that the property will increase:—a state of 
sickness, on the contrary, is a state of 
inability, and therefore the right of the 
ereditors is then connected with his pro- 
perty.+ 

OpricTion.—If the connection of debts 
contracted during health, with the property 
of the sick person, be a bar to the obligation 
of other debts, because of the priority of the 
‘former, it follows that if a sick person, 
| having made an acknowledgment in favour 
;of a person, should afterwards make an 
acknowledgment in favour of another, it is 
not valid, because the tirst acknowledgment 
is preferable, as being connected with his 
property ; whercas, accurding to law, they 
are both valid. 

Ripty.--LThe whole period of sickness is 
considered as one and the same, because the 
whole of it is a time of restriction, and 
therefore one part or pericd of it is the same 
as another.—It is otherwise with respect to 
health, as health is not a period of restric- 
tion, and therefore deeds are then lawful, 


* That is to say, without any particular 
specification of a dower: for if a sick person 
marry upon a specified dower, the agreement 
holds to the extent only of one-third of his 
whole propety: 

+ What is here said merits some attention, 
as % elucidates a very important point in the 
laws of property. 
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whereas, sickness being a time of restriction, 
many deeds are then unlawful. 

It is to be observed that debts contracted 
during sickness, of which the cause of the 
obligation is known, are preferable to debts 
of sickness which are supported merely upon 
acknowledgment; because the former are 
free from suspicion. It is also to be observed 
that debts of sickness, of which the cause 
is known, are upon a foot of equality with 
debts of health, neither having a preference 
over the other ;—a debt of a proper dower, 
because of the necessity for marriage; and 


ACKNOWLEDGMENTS, 


43? 


a regard to the rights of the creditors, the 
resume their originel validity when the bar 
to their operation is removed. 

If there be no other debts, tt ts discharged 
previous to the distribution of the inheritance, 
—TnE acknowledgments of debt, by a sick 
person, who does not owe any debts of health, 
ure valid, as they occasion no injury to 
others.—In such case, also, the said debts 
are preferable to the claims of the heirs; 
because O.war has said, ‘‘ whenever a sick 
person acknowledges debts, they must be 

nsidered as obligatory, and discharged from 


debts contracted on account of purchase, or: his ctlects.”’—Besides, the discharge of his 
of a loan, because of the existence of an, debts iy a matter of necessity; and the right 
equivalent. — The right of the creditors, ! of the heirs is connected with his estate on 
morcover, is connected merely with the sub-' the sole condition of its being free from 
stance; and as, in the establishment of these | Incumbrance ; whence it is that the discharge 
debts, there is no doubt or suspicion, they | of the funcral expenses precedes the right 
are therefore on afoot of equality with debts; of the heirs, as that is also a matter of 


of health. 

A dying person cannot concede any specific 
property ip acknowledgment—le a sick 
person make an acknowledgement. in favour 
of any person, of something he holds in his 
hand, such acknowledgment is not valid, 
because of the injury it imduees to the 
creditors, whose right is connected with that 
thing. 

Nor make a partial discharge of his dehts 
(excepting those contracted during his il- 
ness).—Ir is not lawful for a sick person to 
discharge the debts of part of his creditors, 
because such partial discharge is a destruc- 
tion of the right of the others: and in this 
respect the creditors of health and of sickness 
are upon an equality :—excepting, however, 
where the sick person restores something he 
may have borrowed during his sickness, or 


pays the price of somcthing he may have | 
purchased during his sickness; and the! icknowle 
oo, ‘stunding it diminish the rights of the other 


an admits of being provid by wit- 
nesses :—in other words, if. a person borrow, 
during his last illness, a thousand dinms, 
and keep the same by him, or purchase any- 
thing with theM to that value, and after- 
wards repay the loan, or pay the price of the 
purchase, it is lawful, where it admits of 
Taine proved by evidence, because these 
payments are attended with no injury to the 
creditors, as the acknowledger has obtained 
an equivalent for what he pays. 

A debt acknowledged upon a death-bed ts 
discharged after all other es r, after the 
discharge of the whole of the preferable 
debts, there still remain some property of 
the sick man’s estate,* such residue must 
be applied to the discharge of the debts 
acknowledged during his sickness; because 
such acknowledgments were in themselves 
valid, and having been annulled merely from 


* This casc supposes a distribution of the 
effects of the acknowledger, after his decease ; 
and the®term sick man is applied’ to the 
defunct, in this instance, merely to dis- 
tinguish him, as having acknowledged * © 
whilst he was sick of a mortal illness. 





necessity. 
aln acknowledgment in favour of an hetr is 
not valid, unless admitted by the co-heirs.— 
lea sigk person make an acknowledgment 
in fuvour ot any of his heirs, it is not valid, 
unless it be vernicd by the other heirs.— 
Shafer, In one report of his opinion upon this 
puint, says that it is valid ; because acknow- 
“ddgment 1s the manifestation of an estab- 
lished right; and the probability is that tho 
achnowledger has spoken truth, since reason 
forbids falsehood, more particularly in time 
of sickness. Besides, as religion and justice, 
when joincd to reason, must restrain. a man 
from falsehood, the acknowledgment of a sick 
perso in favour of his heir is like an ac- 
knowledgment in favour of a stranger ;—- or, 
ike an acknowledgment in favour ot an addi- 
tional hem—(as it a person should acknow- 
ledge that ‘oa particular person is his son,” 
~-wWhich acknowledement is valid, notwith- 


heirs); or, hke an acknowledgment of tho 
destraction of a deposit, the property of an 
heir ti where, for instance, a person lodges 
a deposit of one thousand dirms, during cither 
health or sickness, with his father, in the pre- 
scence of witnesses, and the father afterwards, 
whilst dying, acknowledges that he had de- 
stroyed the deposit of his son,—in which case 
the acknowledgement is valid, and the person 
in whore favour 1¢ is made is entitled to a 
thousand dirms trom the estate of the ack now- 
ledger, although it diminish the right of the 
heirs ;-- and so also in the case in question).— 
The arguments of our doctors upon this point 
are threcfold. —F restr, the prophet has said 
“there is no legacy to an mrIR, and no ac- 
knowledgment of a pERT in favour of an 
HEIR.’ —SECONDLY, as the right of the heirs 
is counceted with the property of a person in 
hisslast sickness (on which account he is not 
permitted, at that period, to do any deed of 
gratuity or affection), an acknowledgment in 
favour of some of the heirs is invalid, as 
being prcjudicial to the right of the others»— 
Turmpiy, as the sick person, in his last. ill- 
negs, is above the want of his property, and 
as affinity is the cause of connecting the right 
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of the whole of the heirs with the property, 
vhen the want of it no longer exists in the 
sick person, it follows that at such period an 
acknowledgment in favour of a part of them 
must be an injury to the whole. This con- 
nexicn, however, does not operate with respect 
to strangers, because of the necessity the sick 
man was under, during health, of entering 
into concerns” with them; for many of the 
concerns of the sick (such as purchase, sale, 
and the like) are entered into with strangers 
uring health; and if their acknowledgment 
of these during their sickness were not valid, 
people would be cautious of dealing with them 
during their health, and their aftairs would 
of consequence suffer.—Such an acknowledg- 
ment, therefore, is preferable to the claims of 
the heirs.—It is to be observed that the con- 
nexion here mentioned docs not operate to 
the destruction of a sick man’s acknowlcdg- 
ment of parentage, by which an additional 
heir is occasioned ; because the sick man also 
is necessitous in this particular, as parentage 
exists after death, and a man is held to con- 
tinue in existence, after death, in the person 
of his ein ne ; whence parentage is one of 
the wants of the dead. 

And 80 also of an acknowledgment tn favour 
of a pert of the heirs,—1¥ a sick man make 
an acknowledgment in favour of part of his 
heirs, and the others verify the same, such 
ackvowledgment is valid, because of the re- 
mov.:l of the only obstacle, namely, the con- 
nexion of the right of the other heirs with his 
property, which they themselves relinquish. 

he acknowledgment of a dying person tn 
favour 
the whole estate.—I¥ a sick person make an 
acknowledgment in favour of a stranger, it is 
valid, although it be tantamount to the whole 
of his property, — because Omar has said ‘ the 
acknowledgment of debt by a sick person is 
valid; and the debt is due from the whole of 
his estate ’’—(us before quoted).—Analogy 
would suggest that the acknowledgment docs 
not operate in a degree beyond the third of 
his property ; as it is in that degree only that 
the LAW admits of the deeds of a sick man 
with regard to his property.—Our doctors, 
however, remark upon this that as the acts of 
a sick person are valid with respect toa third 
of his property, it follows that the acknow- 
ledgment of a sick person is valid in the same 
proportion; and it then becomes valid with 
respect to the remaining thirds also; because, 
pen the sick person acknowledging one third 
of his property to belong to another, it be- 
comes from that moment the property of that 
other; and as the remaining two thirds then 
form the whole of the property of the acknow- 
ledger, he may lawfully make an acknow- 
ledgment of one third of it, and so on, 
until nothing remain. = 

OnsEcTION.—It would henee appear that 





* Arab. Moalikat; meaning concerns of a 
suspended nature,—such as purchase with a 
peer of payment of the price, and,so 
orth. 
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y a stranger isvalid, to the amount of 
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beguest to the extent of the whole property 
is also valid. 

Repty.—In bequest, the third of the estate 
does not become the pruperty of the legatees, 
until after the death of the testator; and ac- 
cordingly, they cannot claim their legacies 
before that event. It is otherwise with re- 
spect to an acknowledgment of debt, as the 
person in whose favour the acknowledgment 
is made becomes immediate proprietor.— 
There is therefore an evident distinction 
between the cases. 

But it ts annulled by a subsequent acknow- 
ledgment of the stranger being his son.—I¥ 
a sick person make an acknowledgment in 
favour of a stranger, and afterwards declare 
that ‘‘ he is his son,” the parentage is estab- 
lished accordingly, and the acknowledgment 
is null.—-lf, on the contrary, a sick person 
make an acknowledgment in favour of a 
strange woman, and afterwards marry her, 
the acknowledgmeut does not become null. 
The difference between these two cases is 
that, in the former, upon the sick person 
declaring the other to be his son, his parent- 
age is established in the acknowledger from 
the instant of conception in the mother’s 
womb; whence it is evident that the person 
in whose favour the acknowledgment was 
made was the heir of the acknowledger at 
the period of his acknowledgment ; and con- 
sequently, that he has made an acknowledg- 
ment in favour of his own son, which 1s in- 
valid of course.--It is otherwise with respect 
to marriage; for, as the 1¢elationship pro- 
duced by that takes place only from the 
time of contracting it, it follows that the 
woinan was not the acknowledger’s heir at 
the time of the acknowledgment; and con- 
sequently, that his acknowledgment in her 
favour remains valid. 

Case of acknowledgment in favour of a 
repudiated wife.—1¥ a sick person repudiate 
his wile by three divorces, and then make 
an acknowledgment of debt due to her, and 
dic,* she is in that case entitled to which- 
ever of the two claims (naniecly, her portion 
of inheritance, or the amount of the debt 
acknowledged) may be the smallest.—The 
reason of this is that both the woman and the 
man are in this ease liable to suspicion; for 
as the edit, or term of probation, was not 
expired, the woman, after his death, 1s an 
heir, and an acknowledgment in favour of 
an heir is not valid.—Ilence there 1s a possi- 
bility that the woman may have requested 
her divorce as the means of her acquiring a 
right to the acknowledgment; and that the 
husband may have divorced her with the 
view of giving her more than she was entitled 
to as an heir. As, therefore, both husband 
and wife are liable to suspicion, the smallest of 
the two claims is decreed to the woman, since 
concerning that there can be no suspicion.t 





* Before the expiration of her edit. 

+ See this treated of at large under the 
ae of the divorce of the sick. (Vol. I. 
p. 99, ; 
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Section. 
Miscellaneous Cases, 


Acknowledgments of parentage with re. 
spect to tnfants.—IF a person acknowledge 
the parentage of a child who is able to give 
an account of himself, saying, ‘‘this is my 

econ,’ and the ages of the partics be such as 
‘to admit of the one being the child of the 
other, and the parentage of the child be not 
well known to oy person, and the child him- 
self verify the acknowledgment, his parent- 
age is established in the acknowledger, 
although he [the acknowledger} be sick ; 
because the parentage in question is one of 
those things which affect the acknowledger 
himself only, and no other person.—It is made 
a condition, in this ease, that the ages of the 
parties be such as to admit of the relation 
uf parentage ; for if it were otherwise, it is 
evident that the acknowledger has spoken 
falsely.—It is also made a condition, that 
the parentage of the boy be unknown ; for 
if he be known to be the issue of some other 
than the acknowledgcr, it necessarily follows 
that the acknowledgment is null.— It 1s also 
made a condition, that the boy verify the 


acknowledgment; because he is considered 


as his own master, as he is supposed able to 
give an account of himsclf.—It were other- 
wise if the boy could not explain his con- 
dition ; for then the acknowledgment would 
have operated without his veritication.—It 
is to be observed that the acknowledgment, 
in this instance, is not rendered null by sick- 
ness; because parentage is an original and 
not a supervenient want. By the establish- 
ment of the parentage, therefore, the boy 
becomes one of the acknowledger’s heirs, in 
the same manner as any of his other heirs. 

Acknowledgments with respect to parents, 
children, and patrons, are calid,—Iv a per- 
sof acknowledge his parents or his son (us if 
he should dcelare that ‘‘ a certain man is his 
futher,” or, that ‘‘a certain woman 1s his 
mother,” or, thag ‘Sa certain person is his 
son,’ —and the ages of the parties admit of 
those relations),—or, if a person acknowledge 
a particular woman to be his wife, or a par- 
ticular person to be his Mawla (that is, 
either his emancipator, or his freedman),— 
in all these cases the acknowledgment is 
valid, as affecting only himself, and not any 
other.—In the same mauner, alsv, if a 
woman acknowledge her parents, or her 
husband, or her Mawla, it is valid, for the 
same reason.—A woman's acknowledgment 
of a son, however, is not valid, as such 
acknowledgment affects her husband, in 
whom the parentage is cstablished: her 
acknowledgment of a son, thcreforc, is not 
valid, unless the husband confirm her decla- 
ration (as the right appertains to him), or, 
that it be verified by the birth being proven 
by the evidence of one midwife, which 
suffices inethis particular.—(Concerning the 
acknowledgments made by women of their 
children, there are various distinctions, as spt 
forth at large in treating of claims.) 
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Tf confirmed by the parties.—Ir is to be 
observed that in all these cases the confir- 
mation of the party concerning whom the 
acknowledgment is made is requisite, ex- 
cepting in the acknowledgment with respect 
to a child, when so young as not to be able 
to give any account of himself.—It is also to 
be observed that the confirmation concerning 

arentage is valid, although made after the 
death of the aoknowledger; because the 
relation of parentage exists after death,—In 
the same manner, also, the confirmation of 
a wife, after the death of her husband, is 
valid; because the edit is one of the effects 
of marriage; and that exists after the death 
of the husband, whence it may be said that 
the marriage itself endures in one shape; 
and therefore the confirmation of the wife, 
ufter the death of her husband, is valid.—So 
also (in the opinion of the two disciples) the 
confirmation of the husband is valid, after 
the death of the wife; because inheritance, 
Which is one of the effects of marriage, 
exists after the death of the wife; whence 
tho marfiage itself endures, in one shape ; 
for which reason his confirmation is valid. 

-Aceording to Hanecfa the confirmation of 
the husband is not valid, because the mar- 
Mage expires upon the death of the wile; 
un Which account it is not lawful for a hus- 
band to wash the body of his wife after her 
death. —In regard to the assertion of the 
two disciples, that “the marriage endures, 
in one shape, after the death of the wife, 
beeause af inheritance,’ it is not admitted ; 
for the inheritanee docs not take place until 
after death, and was therefore a nonentity 
at the time of the acknowledgyment.- Now a 
confirmation, in order to be valid, must be 
directed to the period of the acknowledg- 
ment; and as, at that period, the inherit- 
anee did not exist, it is therefore invalid. 

Lhe acknowledgment af a dying person, 
with respect to an uncle or brother, entitles 
them do inherit (Uf he have no other heirs), 
but does not establish their parentage.—Il¥ a 
person acknowledge an uncle or a brother, 
such acknowledgment is not ercdited, so far 
ag relates to the establishment of the parent- 
age, because of its operating upon another 
than the acknowledger. If, therefore, the 
acknowledger have a known heir, whether 
near or remote, the whole of the inheritance 
goes to him, and not to the person in whose 
favour the acknowledgment is made, since 
the parentage not having been established 
on the part of the acknowledger, no obstacle 
can thence arise to the inheritance of a 
known hcir.--If, however, the acknowledger 
have no other heir, the person in whose 
favour he makes acknowledgment is in that 
case, Clearly entitled to the inheritance, as 
every person has full power over his estate 
when he has no heirs; whence it is that a 
person may bequeath the whole of his pro- 

erty in legacy, provided he have no heirs. 
‘he person in whose favour the acknow- 
ledgment is made is therefore in this 
ease entitled to the whole of the pro- 
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for an oath*,—and subsequent to silence, 
they stand (with respect to him) merely as a 


removal of strife ;—but they do not stand as 
a mutual exchange, with respect to him, in 

ther case.— With respect to the plaintiff, 
on the contrary, they are in the nature of a 
mutual exchange ; because the plaintiff ac- 
cepts thecomposition in lieuof anarticle which 
in his belief was his right ; and one contract 
may lawfully bear diferent interpretations 
with regard to the two parties, in the same 
manner as the dissolution of a sale is an an- 
nulment of the contract with respect to the 
seller and purchaser, but with respect to 
others, a new sale. The reason of a compo- 
sition after denial standing, with respect to 
tho defendant, as an atonement for an oath 
is obvious ;—and it stands after silence asa 
mere removal of strife, because silence ad- 
mits of two suppositions, namely, acknow- 
ledgment or denial; and hence, with respect 
to the composition in question being a con- 
tract of exchange, there is a doubt; and, in 
consequetice of this doubt, it cannot be es- 
tablished as an exchange with respect to the 
defendant. 

The concession of a house, by a composition, 
does not induce a right of Shaffa.—lf a person 
cluim a house from another, and that other 
either deny the claim, or remain silent, but 
afterwards compound the matter with the 
eliimant for a certain amount, in that case 
the right of Shaffa does not operate with re- 
spect to that house ; because the defendant 
reocives it as his original right, and not in 
virtuo of exchange; since he gives the 


amount of the composition to the plaintiff 


merely to put an end to the contention. 

OnsecTION.—Although the defendant, in 
his own belief, receive the house as his ori- 
ginal right, and pay the composition to put 
an end to the contention, yet the plaintiff 
believes that he reecives the composition in 
licu of the house, and therefore (on the 
grounds of the belief of the plaintiff) théright 
of Shatfa ought to operate. 

Rerry.—Tho belief of the plaintiff has no 
effect upon the defendant, simce a man is 
judged by his own belief, and not by that of 
others, 

But Shaffa is induced by the act of grring 
a house in composition.—It 1s otherwise where 
au house is given in composition (as where, 
for instance, a person claims some property 
from another, and that other, after denying 
the right, or remaining silent, compounds 
the claim by giving up a house); for in this 
case the right of Shaffa takes place, as the 
yluintiff reecives the house in exchange for 
dita property, and the composition is there- 


é 

* Supposing him (as defendant) to have 
sworn to the fallacy of the plaintiti’s claim ; 
in which case, if he afterwards enter into a 
composition with the plaintiff, it 1s evident 
that he swore falsely, and consequently, 
that atonement or expiation is due for-his 
perjury. 
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fore, with respect to him, a contract of 
exchange (for which reason the right of 
Shaffa operates upon his own acknowledg- 
ment, notwithstanding the defendant contra- 
dict him).—It is therefore the same as if he 
were to declare that ‘‘he has purchased the 
house from the defendant,’’—and the defen- 
ant deny the same; in which case the right 
of Shaffa operates; and so also in the case in” 
question. 

Cases in which part of the thing given in 
composition must be restored.—lf a person 
claim something from another, and that other, 
having acknowledged the claim, compound it 
with the plaintiff for something else; and it 
afterwards appear that the thing claimed 
was in part the property of another,—in that 
case the defendant is cntitled to tuke back 
from the plaintiff'a part of the thing given 
in Composition, proportionate to that part of 
the article claimed, which afterwards proved 
the property of another; because the compo- 
sition in this case is, like sale, a contract of 
exchange with respect to both parties; and 
such is the law in sale, when a part of a 
thing sold proves the property of another. 

If the composition be after denial or silence, 
and the thing compounded for prove the right 
of another, the consideration must be returned 
andthe plaintiff mustlay his claim against him 
who has the right.—I¥ a person claim a thing 
from another, and that other either deny it 
or remain silent, and then compound with 
thy plaintiff for some other article, and it 
afterwards appear that the thing claimed is 
the right of another and not of the plaintiff, 
in that case the plaintiff must prefer his 
demand against the person who claims the 
right, and return to the defendant whatever 
he may have reccived from him in composi- 
tion; because the defendant gave his pro- - 
perty merely for the purpose of removing 
contention ; but when, afterwards, it appedrs 
that the thing claimed is the property of 
another, it becomes cvident that he was not 
hable to a contention with the plaintiff. 
Hence he is entitled to take back the article 
given in composition, as a condition on 
which he gave it (namely, a right to detain 
in his possession the subject of the claim) is 
rendered void. 

sind the same proportionably, where any 
part of tt proves the property of another.—Ir, 
on the other hand, a part, only, of the thing 
claimed prove the right of another, the 
plaintiff must in that case return to the de- 
fendant a proportionate rere of the thin 
given in composition, and make a deman 
tor the same upon the person possessing the 
right; because the intent of the defendant 
does not comprehend that proportion. 

Tf the thing givenin composition after ac- 
knowledgment, prove the right of another, it 
must be restored, and the plaintiff is entitled 
to an equivalent from the defendant.—Ir the 
thing wiven in composition provethe right 
of another, the plaintiff is in that case enti- 
tled to receive from the defendant the whole 
amount of the composition, provided it be 
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after acknowledgment, as this species of 
composition is equivalent to sale (as was 
before explained) 1 f, also, the right of 
another appear to a part of the composition, 
the plaintiff is entitled to a proportionate 
part of it, for the same reason. 

If this happen in composition after silence 

er denial, t eee must claim from the 
defendant the article in dispute.—Ir¥, in a 
case of composition after silence or denial, it 
appear that the whole or a part of the thing 
given 1n composition is the property of an- 
other, the plaintiff must prefer a claim against 
the defendant for the thing in dispute be- 
tween them, either wholly, or in part, as the 
case may be.—It is otherwise in a case of 
sale after denial; as where, for instance, a 
person lays claim to a house, and the person 
upon whom the claim is made denies his 
right, but afterwards compounds the matter 
y means of a slave, using, however, the 
word ‘‘sold”’ instead of “ compounded ;"" as 
if he should say, ‘I have sold this slave for 
the said house;”’ for, in that case, if the 
house afterwards prove to be the property 
of another, the plaintiff, instead ot claim- 
ing, is entitled actually to take the house 
from the defendant; beeause the dcefen- 
dant, in selling the slave for the house, does 
Virtually acknowledge the house to be 
the property of the pluintiff:—contrary to a 
case of composition, as compositions are fre- 
quently made mercly to remove contention. 
—It is to be observed that, in case the thing 
given in composition be cither lost or de- 
stroyed in the hands of the defendant, pre- 
vious to the delivery of it, the law is the 
same as where it proves the right of another: 
--that is, if the composition follow acknow- 
Icdgment, the plaintiff is entitled to take the 
article claimed; or, if it follow demial or 
silence, he must prefer a claim for 1t against 
-the defendant. 

Acomposition for an undefined part of a 
thing ts not affected by the right of another 
afterwards appeaging to a part of that thing. 
—I¥F a person claim a right in a house, with- 
out explaining the extent of if (such as a 
third, a fourth, or the like), and the de- 
fendant under this state of uncertainty, give 
him something in composition for his claim, 
and the right of another afterwards appear 
to a part of the house, the plaintiff is not in 
that case obliged to return to the defendant 
any part of the thing received in composi- 
tion, since it is possible that the right may 
relate to some other part of the house, and 
not to that part which the plaintiff had 
claimed. It is different when the whole ot 
the house proves to be the property of an- 
other; for in that case the whole of the thing 
given in composition must be returned to 
the defendant; since it would otherwise 
necessarily follow that the defendant had 
received nothing in exchange for the thing 
he gave in cpmposition ; and this is unlayful ; 
as has been already explained under the head 
of Sale. 
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the subject ts invalid.—Ir a person claim @ 
house, and the deféndant compound the claim 
for a part of the house, such composition is 
unlawful, because what the plaintiff receives 
is already his actual right, and the rest of 
his claim remains unsatisfied. There are 
two deviccs, however, by which this com- 
position may be rendered lawful.—The one 
is, by the plaintiff adding a dirm to the share 
of the house ; in which oase, the dirm is con- 
sidered as an equivalent for the remaining 
pert of the claim :—the second is, by the 
| plaintiff exempting the defendant from the 
lremaining part of the claim. 


Section. 


Disputes concerning property may be com- 
pounded, Compost rions are lawful in claims 
of property ; for a composition (as was before 
explained) being in the nature of a sale, it 
flow that whatever may be lawfully sold 

may also be lawfully compounded. 
| fad also claims of usufruct, -— COMPOSI- 
‘TIONS are likewise lawtul in claims of 
usulruct pas for instance, whero uw person 
prefers a claim, against the heirs of a per- 
son deceased, to the usufruct of, or right to 
dwell in, a particular house, in virtue of 
the bequest of the deceased ; in which case, 
if the heirs, having either denied or acknow- 
ledged the claim, should compound it with 
the plaintiff for something else, such com- 
position is valid. ‘The reason of this is that 
usufruct is considered as a property, in a 
contract of hire, and sv alsoin a case of com- 
position ;—for it is a general rule, to con- 
sider the composilion as partaking of the 
nature of that contract to which it bears the 
nearest resemblance, in order to render it 
valid.—Thus, if the composition be of pro- 
perty for property, it is considered as a sale, 
beeause of its near resemblance to that con- 
tract.—If, on the other hand, it relate to 
usufruct, it is considered as a species of hire, 
because of its resemblance to if. 

Compositions are lawful in homicide, ~ 
ComMrVosiTIONS are lawful in cases either of 
wilful or erroncous bloodshed. — They are 
lawful in the former instance, becaus’ Gop 
has said, ‘Ir A PORTION OF THE PROPERTY 
OF THE MURDERER, BEING A BELIEVER, BE 
OFFERED, BY WAY OF COMLOSITION, TO THE 
REPRESENTATIVE OF THE MURDERER, LEY 
HIM ACCEPT THE SAME;”—which passage Ibn 
Abbas reports to have been revealed upon 
the subject of compositions for wilful blood- 
shed.--It is to be observed that composition 
for wilful bloodshed resembles marriage, be- 
cause in both cases property is given without 
receiving property in return; and accordingly, 
whatever is capable of constituting a specitic 
dower, is also capable of being given in com- 
posit¥on for wilful bloodshed.--—There is this 
difference, however, between marriage and 
the composition in question, that whenever 
the recital of the thing to be given in com. 
position is invaild i where an animal is 

mentjoned indefinitely, or cloths are recited 


Composition in consideration of a part ¥ without a specification of them), a Deyit or 
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maintain that the composition, in this case, 
is not lawful in the degree in which it ex- 
weeds the appraised value of the cloth ; 
because nothing was due from the usurper 
but the value ; and the value of any article 
is to be known only by appraisement ; any 
thing beyond that must therefore be con- 
sidered a8 usury.—It is otherwise, however, 
if the composition for the cloth be made in 
articles of furniture, or so forth, exceeding 
in value the article usurped ; for such com- 
position is valid, because the difference of 
the value not being obvious, from the articles 
being of a different genus, no usury can be 
inferred. It is otherwise, also, if the diffe- 
rence of value be such as may come within 
the estimation of some of the appraisers, 
because the observance of an excessive degree 
of caution is impracticable. The reasoning 
of Haneefa, in support of his opinion, is that 
the right of the proprietor of an usurped 
article continues in it after its destruction, 
until his right to an equivalent be estab- 
lished; as is evident from this circumstance, 
that if an usurped slave should die, and the 
master refuse to accept an cquivalent, he 
must in that case defray the expences of his 
burial. Now from this it appears either that 
the right of the proprietor of an usurped 
article remains in it after its destruction,— 
cv, that he has a right, if he choose, to a 
similar, both in appearance and in reality,” 
because reparation for a transgression must 
be made in a similar.—But his right is not 
transferred to the value until such time as 
the Kazcc pass a decrce to that cflect: any 
ngreement, therefore, execeding the value, 
which the partics themselves may conclude 
previous to such deercve, being merely a com- 
pensation for the article destroyed, or for 
one similar to it in appearance and reality, 
cannot be considered as usurious.—It is 
otherwise if such agreement be made atter 
the decree of the Kazce; for, in that case, 
according to all our doctors, the composition 
is not valid, as far as it execeds the value; 


because, in this instanec, the right of the} 


roprictor to the value has become fixed and 
deerme by the deerce of the Kazee ; and 
any thing beyond it is therefore usurious. 
Case of composition for a share tn a part- 
nership slave.—I¥ a man who is rich emanci- 
ate a slave held equally in partnershi 
etween himself and another, and compoun 
with that other for a sum execeding the 
value of his half, such composition is invalid, 
according to all our doctors:—according to 
the two disciples, because (as they hold 
nothing is due from the cmancipator beyon 
half the value, which is to be ascertained by 
appraisement; whence any degree beyond 
that is usurious:—and, according to Haneefa, 
because the value, in emancipation, is decreed 
by the Law; now the rate fixed by the Law 
is not short of the rate fixed by the Kazee ; 
ond as, in a case where the Kazee passes a 





* Independent of any judicial decret. 
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decree for the value, a composition for any 
thing beyond the value is null, it is in the 
present instance null a fortiori.—It is other- 
wise in the example concerning the cloth, as 
before recited, because the value of that is 
not decreed by the Law.—It ia to be observed 
that if, in the case in question, a compositiow 
exceeding the value of half the slave be 
made in specific goods or effects, it is valid, 
because the excess in the value is not obvious, 
where the articles are of a different genus; 
and hence no usury can be inferred. 


CHAPTER II. 


GRATUITOUS OR VOLUNTARY COMPOSI- 
TIONS; AND OF THE APPOINTMENT OF 
AGENTS FOR COMPOSITION. 


An agent for composition in a case of 
bloodshed or debt is not responsible for the 
consideration, unless he expressly agree to be 
so.—IF a person appoint another his agent 
for compesition, and the agent accordingly 
enter into a composition on his behalf, ae 
[the agent] is not responsible for the thing to 
be given In composition, unless, in settling 
the contract, he stipulate it asa condition 
that ‘She himself shall be answerable for 
it.’—This is where the composition is on 
account of wilful bloodshed, or of some 
claim in the nature of debt, in either of 
which cases the composition is a mere 
annulment; and as the agent, in either case, 
is merely a messenger, he is therefore sub- 
ject to no responsibility, any more than an 
agent for marriage;—unless he himself 
engage in the responsibility,—in which case 
he becomes answerable, because of his con- 
tract of security, but not from his contract 
of composition, 

But he is responsible where the composttion 
is of property for property.—W HERE, how- 
ever, the composition 1s of property for pro- 
perty, it is equivalent to a sale, and the 
rights of it appertain to the agent. — In such 
a case, thercfore, the claim for the property 
(that is, for the article to be given in com- 
position) lics against the agent, not against 
the constituent. 

fazvolee compositions are of four descrip- 
tions. —F azooLkE compositions (that is, such 
as are concluded by a stranger, in behalf of 
the defendant, without his desire) are of four 
kinds. 

I. Of a debt by property (for which the 
compounder is responsible).—I. WHERE a 
person compounds tor a claim of debt by pro- 
perty, and makes himself responsible for the 
property :—in which case the composition 
is complete, because the defendant acquires 
nothing from it, but is merely exempted from 
a delK., and in this respect a stranger and the 
party that is the defendant are considered as 
the same.—It is also proper to remark fur- 
ther, that in the same manner as the condi- 
tion of responsibility for the thing to be 


OF 
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iven in composition is lawful to the defen-]on which account the composition so made 

dant, so also is it lawful to the stranger: a | is valid. 

i Til. Of any thing for unspecified pro- 

perty but which the compounder delivers).— 
II. ere the compounder says, ‘‘I have 


stranger, therefore, is capable of standing 
as the principal in composition, and in the 
obligation of the property, when he makes 
himself responsible for the thing to be given 
in composition; in the same manner as a 

azoolee who concludes a Khoola in behalf 
of a wife.—In other words, if a person pro- 
pose a Khoola to his wife, and another, 
without the desire of the wife, conclude the 
contract of Khoola with the husband on her 
behalf, making himself responsible for the 
consideration of Khvola, it 1s valid, and he 
is responsible for the consideration ;—and so 
also in the case in question, the Fazoolee is 
responsible for the thing to be given in com- | docs not, deliver them; in which case the 
position.—He, moreover, stands, with respect | composition remains eepences on the con- 


2 for a thousand dirms,’’ and im- 
to the defendant, as one who acts gratui- | sent of the defendant. IJf he confirm it, he 


mediately delivers a thousand dirms to the 
plaintiff, in which case the composition is 
valid; for on the delivery of the thousand 
dirms the plaintiff obtains his object, and 
the contract of composition is thereby com- 
ple y em 
* Ofany thing for unspecified propert 

(and which the ee Tet mat lekiort 
—1IV, Where the compounder says, ‘‘I have 
compounded for a thousand dirms,” but 


tously, in the same manner asa person who | becomes SHUG for the sum stipulated ;— 
voluntarily pays the debts of another, in as} or, if he withhold his assent, the composition 
much as i exempts the defendant from |is annulled.—The reason of this is that in 
responsibility ; he therefore is not entitled | compositions of this nature, the dofondant 
to any return from the defendant: but it is is a prindipal, because of their operating to 
otherwise where the compounder acts by the | free him from contention; but the com- 
desire of the defendant, for in that case he | pounder is also a principal, because of his 
is not a voluntary agent. The ecompounder | charging himself with the consideration of 
in question, moreover, is not entitle to any composition, citherex pressly (as where hesays, 
part of the debt; but. that is cancelled with 
respect to the defendant; for the principle, 
with respect to the legality of the com- 
position, in this case, 1s that the plaintiff 
annuls the operation of the debt upon the 
defendant, and not that he renders the com- 
pounder proprictor of it,—and this, whether 
the defendant acknowledge the debt, or deny 
it;—in a case of denial, evidently, because 
the defendant docs not in his own opinion 
owe any thing, and the opinion or belief of 
the plaintiff cannot operate upon him ;--and 
in a case of acknowledgment, also, because 
the property of, or right to the debt, cannot 
be conveyed to another but by the person 
who is immediately indebted: it 1s therefore 
impossible, in thig instance, to render the 
composition valid on any other principle 
than that of the annulment of the Nee It 
is otherwise where the plaintiff claims some 
specific article in the possession of the de- 
fendant, who acknowledges the same, and 
another person, unauthorized, gives him 
something asa composition for his claim,— 
because in this case the unauthorized person, | property of another,~-or, if it should become 
in compounding for his claim with the known that he was free, or a Mokatib or 
plaintiff, does virtually purchase the article | Modabbir, ~or, if the plaintiff should return 
claimed; and his purchase of a thing from | him, on account of a defect, to the com. . 
the proprietor is lawful, although it be not} pounder in none of these cases is the 
in his possession. plaintiff entitled to take anything from the 
II. Of any thing for a speeifie property compounder, since he engaged for nothing 
(which must be immediately delivered by the \ furthcr than the delivery of a specific article; 
compounder).—1I. Where the compounder [if, theyefore, that article remain safe for the 
says, ‘I have compounded for these thou- | plaintiff, the contract is valid ; if otherwise, 
sand dirms of my own,” or ‘‘for this slave|he is not entitld to take any thing from 
of my own;” in which case the composition the compounder, but must prefer his claim 
is valid; and it is incumbent on the som-|against the defendant.—It is otherwise 
pounder to deliver over the article stipulated 
to the Sunt ; because, in ee > ERE Re eS ea eae 
composition to his own property, he renders| * That is to i 
obligatory upon himself the delivery of it;!init. + say, he alone is concerned 


“] am responsible for the thousand dirms”’) 
or directly (as where he compounds for 
one thousand dirms, and delivers them),.— 
Now, if he should not so have charged him- 
self (us the present example supposes), the 
contract of composition continues on tho 
a of the defendant only ;* and the va- 
idity of it consequently rests upon his 
concurrence, 

Case of a Fazoolee compounding for a 
specific article, without referring the same to 
his property.—Tur compiler of the Hedaya 
remarks that a fifth kind of composition 
may be added fo the preeeding; as, for 
instance, where a Fazoolee says, 7 have 
compovnded for this thousand dirms,” or 
‘* for this slave,”’ without referring these to 
his own property ;—which sort of composi- 
tion is valid, because, in specifying the 
thing to be delivered to the plaintiff, the 
compounder does, as it were, establish it as 
a condition that the said thing shall become 
the right of the plaintiff. If, however, the 
slave should afterwards prove to he tho 
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“where the compounder stipulates dirms, and 
m himeelf responsible for the same, and 
they afterwards prove the night of another, 
or of bad quality, and the plaintiff returns 
them; for in that case the plaintiff is en- 
titled to take an equal number of good 
dirms from the compounder, because of his 
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| quisite that debt be 
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And the same of similar compositions of 
debt, owing in consequence af any act whic 

subjects to responsibility.—THE restriction to 
debts owing ‘‘in consequence of a contract 
concluded upon credit’’ (as here set forth), 
is for this reason, that 1t is originally re- 
incurred in consequence 


having made himeelf a principal with respect | of a contract agreeable to Law. 


to security: and, accordingly, if the com- | 


pounder refuse to comply, he must be com- 
pelled to make the delivery. 


CHAPTER ITI. 
OF COMPOSITIONS OF DEBT. 


A debt owing in consequence of any con- 
tract concluded upon credit may be com- 
pounded by payment of a_part.—Ir the 
thing to be given in composition be of the 
same nature with the debt which is to be 
compounded for, and which is owing to the 
plaintiff under an Akid Moodainat, or con- 
tract concluded upon credit,* the composi- 
tion is not in that case construed to be an 
exchauge, but the plaintiff is considered as 
taking a part of his right, and annulling 
or reliaquishine the remainder.—An Akid 
Soodainat, or contract concluded upon credit, 
is where a person purchases the goods of 
another, for a thousand good dirms (for in- 
stance), and then the parties separate, without 
the seller receiving the price, or atime of pay- 
ment being agreed upon :—in which ease, if 
the purchaser should compound the said 
thousand for five hundred good dirms (or 
five hundred bad dirins), and the seller agree 
to the same, such composition is valid; and 
it is thus construed, that he [the seller] 
agrees to accept a part of his right, and 
to relinquish the remainder; not that. he 
accopts the five hundred in exchange for the 
thousand.— The reason of this is, that it is 


necessary, as far as possible, to give validity , 


Debt may be compounded by a forbear- 
ance, for the same sum.—IF, in the case in 
question, the composition consist of a thou- 
sand dirms payable at a distant time, for a 
thousand dirms immediately payable, it is 
valid; because the construction then given 
to it is that the plaintiff agreed to postpone 
his claim,—not that he entered into an ex- 
change; as the sale of dirms, for dirms 
payable at a future period, is not lawful. 

ut not if the postponed payment be stipu- 
lated in money of a different denomination. 
---]¥, on the other hand, the thousand dirms 
be compounded for a proportionable number 
of deenars, payable atter the expiration of a 
month (for instance), it is unlawful; because 
it is impossible to consider it merely us a 
delay of the claim; since the claim related 
to dirms, not to decnars; nor is it possible 
to construe it into a sale, because a sale of 
dirms, for dcenars payable at a future period, 
is unlawful. The composition, therefore, in 
this case, is invalid. 

A postponed debt cannot be compounded 
by the tnmmediate payment of’ a part.—Ir a 
person have a debt of one thousand dirms, 
payable ata future period, owing to him by 
another in consequence of a contract upon 
credit, and compound the same for five hun- 
dred dirms payable immediately, such com- 

osition is Invalid; because ready moncy 
is better than future payment; and ready 
money not being his right, the composition 
therefore takes place In a thing which is-ot 
his right, whence it 1s impossible to consider 
the composition as a dereliction of part of 
the claim :—it must therefore be necessarily 
considered as an exchanke (in this way, 


to the acts of rational persons; and this; that the debtor gives up his right, namely, 
may be done, in the former instance, by the | the delay of payment, in return for the five 


claimant relinquishing a part of the dirms , 


to which he is entitled,—or, in the latter 
instance, by conceding that and the goodness 
of them.—Such also is the rule where the 
debt has been incurred, on the part of the 
defendant, by a usurpation or destruction of 
property. 


* The commentators detine Moodainat to 
signify ‘‘ the act of selling to a person upon 
credit ;” or ‘‘the act of granting credit,”— 
The composers of the Persian version of the 
Hedaya have evidently mistaken the’sense 
of the text in the beginning of this passage. 
The Arabic simply states it ‘“‘in all com- 
positions for a thing cluimed under a con- 
tract upon credit, the transaction is not 
considered as an exchange, but as an accept- 
ance of a part of the rig t, and a relinquish- 
ment of the remainder 


hundred remitted):— those tive hundred, 
therefore, are in exchange for the torbear- 
ance; and the aeceptance of any thing in 
consideration of forbearance is not lawful. 
Al debt af bad money cannot be compounded 
by the payment of a smaller sum in good 
money.—IF a person have a debt owing to 
him by another, in consequence of a con- 
tract upon credit, of a thousand adulterated 
dirms, and compound it for five hundred 
pure dirms, it is not valid; because pure 
dirms are not the right of the seller, as 
those exceed his right with respect to their 
.. , and it accordingly cannot be con- 
sidered as a concession: it must therefore be 
construed into an exchange of one thousand 
for five hundred, superior with respect to 
quality,—and that is usurious, a8 quality is 
not regarded in transactions of exchange. 
“ But a debt of good money may be com- 
pounded by bad, whether the sum be smaller 
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than, or equal to, the demand.—It is other- mains only the absolute exemption; and 


wise where a person compounds a debt of a henoe the whole of the original debt cannot 


thousand good dirms for five hundred bad revive from a failute of the payment on the 
‘dirms, because that is a concession with morrow, any more than if this creditor had 
respect both to number and quality. It is said, “I have exempted you from _ five 
otherwise, also, where a person compounds hundred dirms out of one thousand dirms 
a debt due to him of a thousand bad dirms upon this [condition], that you pay me, to- 
for a thousand good ones; because this is an morrow, five hundred dirms ;”’ in which case 
exchange of like for like; and in that no the exemption is absolute, and so also in the 
regard is paid to quality.—It is, however, case in question.—The reasoning of Haneefa 
a condition, in this case, that the plaintiff and Mohammed is that the exemption, in 
take possession of the thing given In com- this case, is not absolute, but conditional. 
position upon the spot, as this is a Sirf sale. Upon failure of the condition, therefore, 
A debt in money of two denominations | the exemption does not take place, for two 
may be compounded by a smaller sum of reasons. Kunst, becnuse the creditor begins 
either denomination.—|r a person have ajhis speech with requiring the payment to- 
debt of a thousand dirms and a hundred ‘ morrow, and this may be considered in itse 
deenars owing to him by another, im con- as an object, since it is possible that the 
sequence of a contract upon ercdit, andj creditor 1s afraid of losing the whole of the 
compound the same for a hundred dirms, Iuoney in the event of the debtor’s becoming 
ready money, or payable at the expiration | poor, which induccs him to use expedition ; 
of a month (for instance), such composition | and also, because he perhaps wishes to get 
is lawful, as it is possible, in this mstance,!/the money, in order that he may acquire 
to give validity to the contract of compo- | profit from it in trade. The expression, 
sition, by supposing that the creditor remits | morcovey, bears the construction of being 
the whole of the debt owing to lim except | conditional, and is therefore to be taken in 
one hundred dirms, payable immediately, or that sense, in order to give validity to the 
(as in the second case) within a month. It “contract. SLCONDLY, such conditions are 
therefore is not to be regarded in the Dght |} common in compositions; and an exemption 
of an exchange ; for if it were so considercd, ; may be restricted to a condition, although it 
the contract would not be valid, as it would | be not suspended upon it. Thus a transfer 
be usurious. In compositions, moreover, a of debt (for instance) is restricted to the 
concession is always understood; and as, in condition of safety; in so much that if the 
the case in question, concession 1s the pre- person who had agreed to accept the transfer * 
valnt idea, the matter must be regarded as should dje insolvent, the debt reverts upon 
a concession rather than as an exchange. the person transferring it; the transter, 
Case of proposal from a creditor to grant therefore, is restricted, in this instance {te 
his debtor a complete discharge, on condition the condition of safety], and so also in the 
of his paying one-half of the debt within a case in question, ith respect to the 
wmited time,—l¥ a person, having a debt reasoning of Aboo Yoosaf, an answer will 
due to him of a thousand dirms, psa at goon be given to it. 
a future period, should say to the debtor, Which admits of three different state- 
“pay me five hundred dirms to-morrow, ments, I. Where the proposal has no con- 
upon this [condition], that you are exempted dition annexed, in failure of payment. II, 
from the remainder of the debt;”’ aud the! Where at ds annesred that, mm failure Oo 
debtor act accordingly, he is then cxempted | payn fant the proposal shall be void. ILL, 
from the remai@dcr. If, however, in such | Where the discharge is primarily stated.— 
case, the debtor should not pay the five | Tue compiler of the Hedaya remarks that 
hundred dirms on the morrow, he remains; this case admits of three separate state- 
responsible, according to Hanccefa and Mo. ments.—I. ‘hat. which has been alread 
hammed, fur the thousand dirms. Abou explained.—Il. Where the creditor says, “ 
Yoosaf maintains that five hundred dirms have compounded with you the thousand 
are immediately remitted, and that the! dinms for five hundred see which you 
claim to them cannot afterwards be revived :' must pay me to-morrow, and then you shall 
for (in bis opinion) the cxemption here 1s be exenipted from the remainder; provided, 
ele ;** hecause the plaintiff! has cstab- however, that if you do not pay them to- 
lished the payment of five hundred dirms morrow, the thousand dirms shall remain 
as an exchange for the exemption of tive duc by you as before;’’—in which case, 
hundred dirms; but the payment of these according to all our doctors, if the payment 
five hundred dirms cannot be considered as be made on the next day, the exemption 
an exchange for the remainder, the payment holds good; but if otherwise, it is yoid.— 
of which still continues incumbent upon the JJ]. Where the creditor says, “I have 
debtor, and is not at all suspendcd upon the excmpted you from the payment of five 
exemption. To make it an exchange, there- hundred dirms out of a thousand, on this 


— afer _— 





Se “That is, to take upon him the respon- 


* That is, it is not suspended upon the| sibility for the debt (in the manner of an 
condition of payment on the morrow. . | acceptor or indorser of a bill of ershange). 
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condition] that i five hundred or thing taken is the sole pro of the 
irene ane . = in which case the receiver, because substance ts i ly diffe- 


debtor is exempted from the payment of 
the five hundred dirms; and this, whether 
he pay the five hundred on the ensuing day 
or not, because the exemption is here 
primarily stated.” 

An acknowledgment may be stipulated for 
a composition.— IF a pereen say to another, 
*¢T will not acknowledge your right of pro- 

erty until you first fix a distant time for 
the Aelivery, and promise me an indulgence 
in the payment,’’—or, ‘‘ until you first remit 
to me the whole (or a part) of the property,” 
—aud the person so addressed act accord- 
ingly, his Hus fixing a time, or remitting a 

art or the whole of the property is lawful, 
becntiee he docs this of his own accord, and 
not by compulsion. 

But tf the stipulation be publicly pro- 
posed, the composition is of no effect.—T 1s 
is where the acknowledger addresses. the 
other party, as above, secretly and in a 
covert manner.—Where, however, he ad- 
dresses him publicly, he becomes liable for 
the whole of the subject of acknowledgment 
upon the instant. 


Section. 
Of Participated Debts. 


Gne of two partners compounding his 
share of a debt due to them jointly, the other 
partner may either take his proportion of 
the composition, or look to the debtor for his 
share.—IrF there be a debt owing to two 
men, jointly, from a third, and one of the 
two compound with the debtor his share of 
the debt for a piece of cloth, the fellow- 
creditor has it in his choice either to demand 
the other half of the debt, which is his due, 
from the debtor, or to take the half of the 
cloth from the compounder; unless, how- 
ever, he ine compounder] pay him a quarter 
of the whole debt; for, in that case, he is 
not entitled to take the half of the cléth.— 
In short, in all cases of the nature here 
exemplified, it is a rule that whenever, in a 
partnership debt, one of the partners re- 
ceives a part of it, the other partner is 
entitled to an equal share in the part so 
seized ; because although debt become a sort 
of increase from seisin (since debt is not 


be taken possession of), still this increase 
has reference to the original right; and as 
the original right was equally divided, so 
also is the increase; in the same manner as 
offspring or fruit. The partner, therefore, 
has a right of participation in the part which 
is taken possession of.—Still, however, pre- 
vious to the operation of such right, the part 


“Two other statements, together with a 
long discussion, are omitted by the translator, 
as the whole turns upon certain points of 
verbal criticism, not capable of an intelligible 
translation. . 


rent from debt, and the receiver has taken 
the article in question in exchange for his 
right.—He is consequently the proprietor : 
and accordingly all acts of his with re 

to the substance in question are valid, and 
he remains responsible, in a proportionate 
degree, to his partner.—It is to be observ 
that by a partnership debt is meant such a 
debt as becomes due to two or more persons 
from one cause; such as the price of goods 
sold by two proprietors under one contract ; 
or a debt inherited by two men; or the value 
of a joint property destroyed by any person. 
Now such being the established rule, it fol- 
lows that, in the case in question, the part- 
ner is at liberty cither to daeaad his half of 
the debt from the debtor (since his share still 
remains due to him, in as much as the other. 
partner has only received the amount of his 
own right), or to take the half of the cloth 
from the other partner, because of his right 
of participation in it.—If, however, the other 
should give him a compensation, by paying 
him the quarter of the debt, he then has no 
right to half of the cloth, as his right is only 
to a quarter of the whole debt. 

One of two partners receiving payment of 
his share ina debt due to them jointly, and 
paying the other his proportion of what 18 
so recovered, has still a claim upon the re- 
,mainder.—I|¥ one of two partners in a debt 
ishould receive. from the debtor, the half of 
his portion of the debt, the other partner is 
then at liberty either to participate in the 
half so received, or to look to the debtor for 
his full share, for the reasons recited in the 
| preecding example.—If, therefore, he should 
“participate with the compounding partner, 
both partners are in that case entit a jointly 
to take from the debtor what remains due, 
because having shared equally in what was 
received, they are of consequence entitled to 
share equally in the remainder. 

If the other prefer receiving payment of 
his part, solely, from the ‘debtor, and the 
propery be lust, or the debtor prove insolvent, 

e has then a claim to his proportion o what 
has been received by this partner ; but not 
where this partner has compounded for his 
share by a commutation.—\|¥, on the con- 


considered as substantial property until it |trary, he should prefer demanding his share 


full from the debtor, to an equal partici- 
pation in the part received by the other 
creditor, and that part of the debt which 
has been received should remain safe, and 
that which remains due be lost, or destroyed, 
either by the debtor’s dying insolvent, or by 
his denial of the debt upon oath, he is in 
that case still entitled to a participation 
with the other creditor in what has been 
received ; because he declined it before only 
on the supposition of the safety of the re- 
maining part of the debt; and when the 
event proves otherwise, he of course be- 
comes ‘entitled to an equal partécipation. 
Supposing, however, that one of the joint 
cravlitors, instead of receiving his share of 
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the debt, should commute it for a debt which according to Mohammed, but not according 
he had previously contracted tothe debtor,— to Aboo Yoosaf. (Some, however, observe 
then the other sharer, in case of the destrno- that this difference proceeds on the supposi- 
tion of that pertian of debt due to himself, tion of his having thrown fire on the cloth, 
1s not entitled to any participation with him, without having previously laid hold of it; 
since he is in this instance held to have paid for if he should have first laid hold of the 
a debt, not to have received payment of one. , cloth, and then burned it, all our doctors are 
—The law is also the same, where one of the / of opinion that he has received his share, 
creditors exempts the debtor from that shure because he is considered first to have 
of the debt which is due to him, because an usurped the cloth, and then to have de- 
exemption is a destruction and annulment, stroyed it.) 
and not a receipt. One of tico partners anniuls his share by 
in a release from a part of his share, by | marrying the debtor (being a female) and 
one partner, the right of the creditors con. | settling his share of the debt as her dower ; 
tenves in proportion to their rematning' or, by compounding with it for an affence.— 
claims,—I¥ one of two partners in a debt) Ir the debtor be a female, and one of two 
release the debtor from a part of his pro- partners in the debt should marry her, and 
portion of the debt (such as an half, for! stipulate his share of the debt as her dower, 
instance), the remaining part of the debt is, { this, according to the Zahir Rawayet, is an 
in that case, due to the two ereditors in, annulment: and so also, if he compound 
degrees proportionate to their respective with his share, for a wilful offence.—It is, 
rights.— As, for instance, if the debt due to! however, to be observed, that if one of the 
them were originally twenty dirms, and one | partners in a debt should marry the woman 
of them afterwards release the debtor from who is their debtor, without stipulating his 
the half of his share, the remainng debt | thare of ethe debt as her dower, in that case 
will then be fiftecn dirms, of which five ure: the other sharer has a claim upon him, as 
due to the exempting partner, and ten to the | under such circumstances he is held to have 


other partner. 

One of teeo partners may agree to a post- 
ponement of payment.—-lF one of two part- 
nere should protract the partcd of payment 
of his share, it is valid, according to Aboo 
Yoosaf, because of its analogy to an absolute 
exemption or release :—in other words, as a 
suspension of the payment is cquivalent. to 
a restricted release, it is thercfore valid, in 
the same manncr as an absolute release — 
According to Haneefa and Mohammed this 
is not valid ; as in such a case it must follow 
that a division of dcbt takes place prior to 
seisin,— since protracting the period of pay- 
ment with respect to one share, and not to 
thé other, is, as it were, a partition of the 
shares; and a partition of debt previous to 
seisin is not Jawful; because partition bears 
the sense of endqpment with a right of pro- 
perty, and the endowment with a night in 
a debt, made to any other than the debtor 
himself, is not lawtul.— Moreover, partition 
implies distinction ; and as distinction can- 
not exist with respect to any obligation upon 
the person, it is therefore invalid. 

One of two partners receives his share by 
usurping anything from the debtur; or by 
losing or destroying anything belonging to 
him; or, by accepting a lease in composi- 
tion; or, by burning a prece of cloth, his 
petri A one of two partners usurp 
some specific article from the debtor, or pur- 
chase something from him by an invalid 
contract, and loge or destroy the same, 
these acts are considered as cquivalent to a 
receipt of his debt.—So also 1f one of two 

artners accept a lease from the debtor in 

jeu of his debt, he is in that case held to 
have received his debt. If, also, one put of 
two partifers should burn a piece of cloth 
belonging to the debtor of equal value with 
his share of the debt, this is a receifR, 


made a commutation with his wife of his 
claim for hers. It is otherwire where he 
| stipulates his share of the debt as her dower; 
‘tor then he is held to have annulled, and 
jnot to have commuted his right, and on this 
account the ether sharer can have no future 
aim upon jim.—It is an invariable rule 
that, where a receipt has Leen made, by one 
Ve the othcar partner, in case of the 
estruction of his right, by the debtor's 
dying Insolvent, or otherwise, is entitled to 
participate with the receiving partner j;— 
but. Ree not such right in the case of an 
annulment, 

One of the partners compounding his share 
of the debt by a purchase, the other may either 
tahe his share from the debtor, or an equiva- 
lent fog his proportion in the recetpt from the 
purchaser,—I¥ one of two partners in a debt 
purchase something from the debtor (such as 
cloth, for instance) in leu of his share of the 
debt, then the other partner is at liberty, 
either to require bis share of the debt from 
the debtor (Gin which case all the effects take 
place, as described in the preceding example, 
where the partner requires payment from 
the debtor!,—or to take an equivalent from 
the purchascr of a fourth part of the debt ;— 
because he [the purchaser] has taken com- 
plete possession of his debt, since in buying 
and selling there is no degree of Joss or dis- 

arity admitted in the things exchanged. 
Te, Wierelore. is responsible for a fourth part 
of the debt, and has no option of either giving 
a quarter of the debt, or a half of the cloth. 
—Ittis otherwise in a composition, because, 
as composition generally proceeds upon a 

rinciple of lenity and abatement, it would 
be an injury to the compounder to force him 
to give a fourth part of the debt, and there- 
fore an option is afforded him either to give 
a fofirth part of the debt, or the half of the 
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article received in composition.—The non- 
receiving partner, moreover, is not entitled 
‘to any part of the cloth purchased, as the 

hasing partner has become proprietor of 
ibe sume in virtue of a contract of sale. 

Oxzzction.—The cloth in question ought 
to be divided between the two partners, as it 
has been acquired in exchange for a joint 
debt. ; 

Rerty.—The cloth in question has not been 
acquired in exchange for a joint debt, but 
merely in exchange for the share of the pur- 
chaser, in this way, that it produces a com- 
mutation of the price of the cloth for that 
part of the debt which is due to him. 

Ossecrion.—If the price of the cloth be a 
commutation of his share of the debt, it in- 
duces a partition of the debt prior to the 
gseisin of it, which is unlawful. 

Repty.—A wilful partition of debt, pre- 
vious to the seisin, is unlawful, but an 
unintentional partition of nang that being 
comprehended, for instance) is lawful; and 
in the case in question, it is comprehended 
in the validity of the sale; in the same 
manner ads (in the preceding case) the par- 
tition of the debt, previous to the seisin, is 
interwoven with \the validity of the com- 
position. 2 

One of two partners in a Sillim contract 
cannot compound for his share.—ly two 
persons conclude a Sillim contract (that is, 
advance money for goods, to be delivered 
ata future period), and one of them after- 
wards compound his share of the goods for 
his share of the stock advaneced, it is not 
lawful, acoording to Hanecfa and Mohammed. 
—Aboo Yoosaf maintains that it is lawful, as 
he considers this to be analogous to any other 
debt; and also to a case where two persons 

urchase a slave, and one of them afterwards 
Aissal yes the contract with respect to his 
share, which is lawful; and so also in the 
sent case. —The arguments of Haneefa and 
Aroharmed, upon this point, are twofold.— 
Frast, if the composition in question be law- 
ful with respect only to the share of one of 
the partners, it must necessarily follow that 
a partition of the debt has been made prior 
to the seisin of it; which is unlawful ; for as 
the debt, prior to the seisin, is not extant, it 
is impossible to discriminate part from part. 
If, on the other hand, it be lawful with re- 
spect to the shares of both, then the consent 
of the other must be had.—It is otherwise 
where two persons purchase a slave, and one 
of them dissolves the contract with respect 
to his share, because the slave in question is 
extant, and the pee of an extant thing 
is not impracticable, since part can be discri- 
minated from part, whether before seisin or 
after it.—SECONDLY, if the composition in 
uestion be valid, it must follow that the 
right of the purchaser tothe goods for which 
the advance has been made is annulled, and 
established in the capital (that is, in the price 
advanced), and that it afterwards reverts 
with respect to the goods for which the ad- 
vance has been made. For supposing the 
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composition to be valid, and that one of the 
partners receives, in consequence, his share 
of the capital, the other partner has then a 
right to take from him his proportion of it; 
and the compounder again has a claim upon 
the other partner for a proportionate part of 
the goods. Hence it follows that the right 
of the compounder reverts, with respect to the 
goods for which the advance has been made, 
after annulment :—but an annulment cannot 
take place without a dissolution: a dissolu- 
tion, therefore, is primarily established.— 
Now, upon his right reverting, an annulment 
of the dissolution is induced; and this is un- 
lawful, as a dissolution in contracts of Sillim 
cannot be annulled.—Lawyers have observed 
that this case proceeds on a supposition of 
the purchasers having mixed together their 
capital: for, if their shares of the capital 
should not have been mixed or complicated, 
then (according to the first of the above argu- 
ments) the same disagreement must still sub- 
sist; since a division of the debt previous to 
the scisin must then also necessarily follow: 
but, according tothe second argument, the 
composition 1s valid in the opinion of all our 
doctors; for, in such a case, the non-com~ 
pounding partner would not participate with 
the compounder in that part of the capital 
which he receives back, as they were not co- 
partners in the capital, and hence it does not 
follow that the right of the purchaser, to the 
goods for which the advance was made, reverts 
after annulment.—It is recited in the Auzih 
that this assertion concerning the unanimity 
of our doctors, as stated in the second argu- 
ment, isnot well founded ; because a right to 
participate in the article received is founded 
on this circumstance, that the goods for which 
the advance has been made constitute a joint 
debt, as it arises from one contract in which 
they are altke concerned ; and hence the non- 
compounding sharer has a right to participate 
with the compounder in whatever he may 
have received in virtue of their partnership 
in the goods for which the agvance was made, 
whether their shares of the capital have been 
complicated or not. 


Section. 
Of Takhary. 


Definition of the term.—TaxHanryy, in the 
language of the Law, signifies a composition 
entered into by some heirs with other heirs, 
for their share of the inheritance, in con- 
sideration of some specific thing, which 
excludes them from inheritance. 

Heirs may compound with a co-hetr for 
his share of inheritance, consisting of land 
or effects, by any equsvalent.—I¥ the estate 
of a person, consisting of land, or of goods 
and effecta, be liable to be shared amon 
several heirs; and the heirs compound 
with one amongst themselves for his share 
of the inheritance, by giving him some 
specific article, such composition Ss lawful, 
whether the thing given be superior or in- 
férior to his right; because it is possible te 
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legalize this composition, by construing it in 

the nature of a sale; and also, because it is 

related that, in the time of Osman, Tamazir, 

the wife of Abdul-Rihman, the son of Auf, 

who had been divorced by her husband in 

his last illness, compounded her share of the 

inheritance, which was a fourth of the 

eighth, for one half of the fourth of an 

eighth ; as is evident from this circumstance, 

that Abdul-Rihman, who, besides children, 

had four wives, left an estate of five millions 

three hundred and twelve thousand DEEN ARS; 

and the share she received was eighty three | 
thousand deenars, which is one half of the | 
fourth of an eighth. 

Or, by one precious metal, where the in- 
heritance is in another precious metal,—-1N 
the same manner also, if the estate consist of | 
silver, and gold be given to one of the heirs | 
as a composition,—or, if it consist of gold, 
and a compusition be given in silver, it | 
valid, whether the thing given be inferior or! 
superior, because this is a sale of one species | 
for another, and in it the condition of ; 
equality between the consideration and the | 
return is not required.—It is requisite, how- 
ever, that the subjects of the eomposition be | 
mutually interchanged and taken possession 
of by the parties at the place where the con- 
tract of composition is concluded ; for this 1s 
a Sirf sale, and in it mutual seisin at the 
meeting is a necessary condition. — But if the 
heir, in whose possession the remainder of 
the estate is, should deny the possession, 
then the former seisin suflices, because it is 
a seisin of responsibility (since it is in the 
nature of usurpation), and may therefore 
stand for a seisin of composition.—lf, on the 
contrary, he should acknowledge the posses- 
sion, then it is necessary that a new seri be 
made; because the seisin, in that case, being 
in ¢he nature of a trust, and consequently 
unattended with responsibility, is weak in 
comparison with a scisin of composition, 
which is attended with responsibility, and 
therefore cannot Be substituted in the place 

f it. 
: An inheritance of bullion and effects may 
be compounded for by gold or silver; but this 
gold or silver must ercved the share of the 
same metal inherited; and the heer must be 
put in possession of such excess at the time 
of adjusting the composition.—-IF the estate 
consist of guld, silver, goods, and effects, and 
the heirs compound the share of one amongst 
themselves for silver or fur gold ; it is in that 
case 1equisite that the gold ur silver given 
in composition be somewhat greater than his 
share of the gold or silver by inheritance, in 
order that, alter opposing an exact equality 
of the two similar spucics tu each other, there 
may remain sume excess to oppose as 4 com- 
sition for his share of the other articles, to 
the end that the imputation of usury may be 
avoided.—In this case, also, It is requisite 
that posse@sion be taken, at the meetihg, of 
the thing opposed to his share of the gold or 
the silver, because the composition to that 
extent is considered in the nature of a Sirf 
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suic.~If, in the case in question, the com- 

sition be made for goods and effects, it is 
awful, absolutely,—that is, whether seisin 
be made by the parties at the meeting, or 
otherwise, —and whether the thing given ia 
oumposition be inferior or superior to the 
share of the Inheritanoe. 

ain inheritance of money may be com- 
pounded for by money; each spectes being 
opposed to the other respectively.—Ir the 
estate consist of dirms and deenars, and the 
oumposition also consist of dirms and deenars, 
it is lawful, whether the amount given in 
composilion excecd or fall short of the share 
of inherituuee compounded for, because each 
kind is opposed to its opposite, in the same 
manner as in sale.—It iy a requisite, how~ 
ever, that the seisin be made at tho meeting, 
because the composition in question is in the 
nature of a Sirt sale. 

The inheritance of a debt cannot be come 
pounded. ly there be a debt due to the 
deceased, and it be included in the composi- 
tron, bye the compounding heir giving up 
his share of it, and agreeing that it shall go 
entirely to the other heirs, such composition 
is null ;—because in this case the heir renders 
the other heirs proprietors of his share of a 
debt, which is unlawful, as the property of a 
debt cannot be conveyed to any but the per- 
son indebted. —The composition, therefore, 
is null ;—becuuse it is null in that part 
which relates to the debt; and when a con- 
tract is null in port it becomes null in the 
whole,—since where a contract is invalid 
with respect to a part of its subject, it is 
invalid in tote, 

Lircept by the heir agreeing to release the 
debtor from his proportion,—lv, however, 
the compusition be made on this condition, 
that the compounding heir shall release the 
debtor trom his share of the debt, and that 
the others shall not cexaet it, the composition 
is Valid, as it is either an annulment of the 
debt, or a conveyance of it to the debtor.—~ 
This is one expedient tor legalizing the com- 
position. 

Or by the other heirs paying him that 
proportion gratuitously, -- ANOTHER expe- 
dient is, by the heirs paying, in a gratuitous 
mauner, to the compounding heir, the share 
of the debt which 1s due to him, and then 
making a Composition with him for his share 
ot the collected part of the estate.--In both 
these expedients, mdeed, an injury results 
{o the other heirs :—in the latter, evidently, 
as there they pay luis demand, out of their 
right, without any return ;--and in the 
former, because it 18 possible that they may 
never receive the debt, nor any part of it, 
trom the poverty of the debtor. 

On lending it to him, to transfer to the 
debtor. —Tui best expedient, therefore, is 
that the heirs lend the compounding heir 
the amount of his share of the debt, and 
then compound with him for his share of the 
collected extate; and that he then transfer 
the suid loan to the debtor, in order that the 
other_heirs may lawfully receive from the 
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Case of composition of an inheritance 
where the particulars of the estate are not 
known,~I there be no debts due to the 
estate of the deceased, and it be not known 
of what species the articles of the estate con- 
sist, and one of the heirs compound his share 
for articles of weight, or measurement of 
capacity, —some have said that this composi- 
tion is not lawful, because of the semblance 
it bears to usury.—Others, however, main- 
tain that it is lawful, as the semblance to 
usury is dubious in this instance ; for, in the 
first plave, it is possible that the articles may 
consist of articles of weight and of measure- 
ment of capacity, and it is also possible that 
they may not ;—and, in the next place, if 
they do consist of such articles, it is possible 
that the quantity of the composition may be 
unequal to his right, and it is also possible 
that it may be equal to it.—The semblance 
to usury is therefore dubious; and regard is 
had to ay actual semblance only,*not to a 
dubious semblance. 

Case of the same, where the particulars are 
only known in part.—IF the estate consist of 
something else than articles of weight or 
measurement of capacity, but of which the 
perticular substances are unknown, and one 
of the heirs compound his share for articles 
of weight or measurement of capacity,—some 
have said that this is unlawful; because the 
composition, in this case, is in the nature of 
a sale, or an exchange of property for pro- 
perty; and this is not lawful when one of 
the articles opposed in exchange is uncer- 


tain. The most approved opinion, however, | 


is, that it is lawful; sinee the uncertainty 
here cannot be productive of strife, inasmuch 
as the thing for which the composition is 
made, and which is the subject of the un- 
certainty, isin the hands of the rest of the 
heirs, 

The inheritance of an insolvent estate can 
neither be compounded for nor distributed,— 
Ir the estate be completely overwhelmed 
with debt, neither composition nor diviston 
of it amongst the heirs is lawful; beeause 
the heirs are not, in this case, masters of the 
property, as inheritance takes place only 
with respect to such property as is unin- 
cumbered with some essential requisite of 
the deceased; and the payment of the debts 
of the deceased is one of his essential requi- 
sites. If, also, the estate be not completely 
overwhelmed with debt, it is not even then 

ecoming to enter into any composition until 
the debts be discharged. Lawyers, however, 
have said that if, in such case, a composition 
or a division be made, prior to a discharge of 
the debts, it is valid.—-Koorokhee, in tréating 
of partition, observes that it is not valid ac- 
cording to a favourable construction of the 
law; but that it is valid upon the principle 
of analogy. 
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BOOK XXVII. 


OF MOZARIBAT, OR COPARTNERSHIP, IN THE 
PROFITS OF STOCK AND LABOUR. 


Definition of the term. —MozaRIBAT is 
derived from Zirrib, and means, in its literal 
sense, to walk on the ground. In the lan- 
guage of the Law, Mozaribat signities a con- 
tract of copartnership, of which the one party 
(namely, the proprietor) is entitled to a profit 
on account of the stock, he being denomi- 
nated Rabbi Mal, or proprietor of the stock 
(which is termed Ras Mal); and the other 

arty is entitled to a profit on account of his 
abour; and this last is denominated the 
Mozarib (or manager), inasmuch as he 
derives a benefit from his own labour and 
endeavours. 

A. participation in the profit isan essentia 
of the contract.—A conrRact of Mozaribat, 
therefore, cannot be established without a 
participation in the profit; for if the whole 
of the profit be stipulated to the proprietor 
of the stock, then it1s considered as a Bazat; 
or, if the whole be stipulated to the imme- 
diate manager, it be considered as a loan. 


Chap. I.—Introducetory. 

Chap. Il.—Of a Manager entering into a 
Contract of Muzaribat with another. 

Chap. IL1.—Of the Dismission of a 
Manager; and of the Division of 
the Property. 

Chay. 1V.—Or such Acts as may be 
lawfully performed by a Manager. 

Cha». V.—Of Disputes between the Pro- 
prictor of the Stock and the Manager. 


CHAPTER I. 


Contracts of Mozaribat are lawful.—Con- 
tricrs of Mozaribat are authorized by the 
LAW from necessity; since many people have 

_ property who are unskilled in the art of em- 
iploying it; and others, again, possess that 
skill without having the property :—hence 
there is a necessity for authorizing these 
contracts, in ord-r that the interests of the 
rich and poor, and of the skilful and unskil- 
ful, may be reconciled :—moreover, people 
entered into such contracts in the presence 
of the prophet, who did not prohibit, but 
confirmed the same: several of the com- 
panions, also, entered into these contracts. 

The stock is a trust in the manager's hands, 
— WHATEVER may be given by the proprietor 
of the stuck to the manager is considered ag 
a trust, because the manager takes posses- 
sion of the same at the desire of the pro- 
prietor, and neither with a view to purchase 
nor to pawn.—The manager is also an agent 
on the part of the proprietor in regard to 
the employment of the stock, as he acts in 
that respect by the orders of the proprietor. 
Whenever, therefore, any protit is acquired, 
the proprietor and the manage are joint 
sharers In it, inasmuch as it proceeds jointly 
Trom the stock of the one, and the labour of 
the other. 


bad 
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If the contract be of an invalid nature, the lawful, yet as a thing purchased by a per- 
manager, in lieu of profit, receives an ade- son so instructed is the property of the in- 
ite hire.—-WHEN a contract of Mozaribat structor, it follows that the contract of 
- invalid, it is, in effect, an invalid hire; Mozaribat relates to goods and effects,* and 
cause, as the manager acts for the pro- is accordingly unlawful. 
prietor, with regard to his stock, the profit Jt requires that the profit be determinate. 
which is stipulated to him is similar to hire —It is one of the conditions of a contract of 
for his labour. The contract of Mozaribat, Mozaribat, that the profit of the proprietor 
therefore, where it is invalid, bears the con- and the manager be indeterminate ; that is 
struction of an invalid hire; and such being to say, that neither of them be entitled toa 
the case, the manager is entitled only to a specitio number of dirms: for if the condi- 
hire adequate to his labour.* | tion_of a specific number of dirms be stipu- 
A manager opposing the proprietor, stands lated with respect to one or other of the 
as an usurper.—Ir the managcr should | parties, the partnership between them with 
oppose the proprietor, he is then held to be respect tu the profit ceases to exist, since it is 
an usurper, since he wilfully transgresses possible that the whole profit might not exceed 
with respect to the property of another. the number fixed, and it is essential that they 
A Mozaribat holds only in such stock as; be partners in the profit. Lf, therefore, ten 
admits of partnership.—ConTRacts of Mo- | dirms (for instance) be fixed as the portion of 
zaribat are valid only with respect to stock one of the partics, the manager is entitled to 
in_ which contracts of copartnership are an hire adequate to his labour, because the 
valid; namely, dirms and deenars (according , contract. of Mozaribat has become invalid 
to Haneefa), and also current Faloos (accord. | since it. is possible that the whole rofit 
ing to the two disciples), as has been already | aequired may not exceed the amount tixed, 
treated of at large, under the head of Part-/in which case there could be no copartner- 
nership. — Hence if a proprietor of stock ‘ship with respect. to it.--The manager is, 
should give goods or effects to another, and in this case, entitled to an adequate hire, 
desire him “to sell them, and then to act becanse his object in his labour was to receive 
as a Mozarib with regard to the price,” + a return, and he is prevented from receiving 
the contract of Mozaribat would in such such return by the invalidity of the con- 
case be lawful, because it is not referred to truct: it is therefore indispensable that he 
the goods or effects, but to the price of these, be paid an adequate hire.—In regard to the 
and this is a thing respecting which a con- profit which in such caso may be acquired, 
tract of Muzaribut is valid.—In regard to it goes’ to the proprietor, being consi- 
his referring the contract to a price at a dered as the offspring of his property.— 
future period, it is lawful to do so in econ- This is the law in every case of an invalid 
tracts of Mozaribat; because such contracts contract of Mozaribat.—It is to be observed 
are either in the nature of a commission of! that an adequate hire, in the case of an 
agency, or of hire; and neither of these is {invalid contract of Mozaribat, cannot, in the 
reventive of the validity of a reference to a | opimion of Abvo Yoosaf, exceed the SNS 
uture period.—In the same manner, also, if stipulated. According to Mohammed, oa the 
the proprietor should say, “ reccive the debt | contrary, whatever may be adequate, with- 
due to me by a particular person, and uct as) out any regard to the quantity stipulated, 
manager with regard to it;”? the contract of |must_be given; as has been already ex- 
Mozaribat is then lawful, because, by being plainéd in treating of partnership.—In a 
referred to the plriod of scisin, it relates te! case where the contract proves invalid, an 
substance and not to debt, and it is lawful to | adequate hire is Taine iw the Rawayet 
refer it to a future period, for the reason | Assil,t to be duc, although no profit should 
above mentioned.—It is otherwise, however, have been acquired, because the hire of a 
where the proprictor of the stock says, ‘act. hircling is due upon the delivery either of 
as a Mozarib with respect to the debt due by profit or of labour, and the delivery of one or 
you; for this is not lawful either according both of these here takes place.—It 1s recorded 
to Haneefa or the two disciples :- according from Abou Yoosaf that nothing in such case 
to the former, because he holds an appoint-!is duc, because of its analogous resemblance 
ment of agency of this nature to be unlaw- | to a valid contract of Mozaribat ;— thut is to 
ful (as has been before explained in treating | say, as in a valid contract of Mozaribat 
of agency and sale): and also according to, nothing is duc to the manager in the event 
the two disciples, becouse, although such an ; of there bang no profit, 0, 1f the contract be 


appointment of agency (a» they hold) be, invalid, nothing 15 due to him a fortiori.— 
PP gency ( ‘It is further to be observed that the stock of 
——— ~=—————-—= | at invalid contract of Mozaribat is not to be 





{ 


-repiced or accounted for in case of its loss 


® To understand this it may be proper to | ; 
remark, that where a contract of hire is ren- oF destruction ;—that is to say, indemnifica- 


dered veld by the avery of any ol a 
conditions, the person hired is entitled only 7 
to a hireeproportionable to the subj@t, and * Arab. Rakht woo Mattaa, as distin- 
not to the hire stipulated in the cuntract. guished from Mal, See Vol. I., p. 10, 

+ That is, ‘‘tvu employ them in trade,sin ~*~ The original traditions. A law-book so 


the manner of Mozanrsat.”’ called. 
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ae _ not inenmbent upon the manager ;— 

use, as there is no responsibility for a 
loss of stock in a valid contract, so neither is 
there any in an invalid contract; and also, 
because, as the manager in the case of an 
invalid contract is only a hireling, and the 
stock remains in his possession merely that 
he may employ it, no indemnification 1s due 
from him on account of its destruction. 

And not subjected to any uncertainty— 
ANOTHER requisite, in contracts of Moza- 
ribat, is that there be no condition creative 
of an uncertainty with respect to the profit ; 
for such a condition invalidates the contract, 
from its destruction of the object of it. Any 
other invalid conditions, however, excepting 
this, or such as are opposite to the nature of 
the contract, do not invalidate the contract, 
but of themselves fall to the ground, as in 
the case of a condition of loss to the manager 
(where it is stipulated that ‘“ whatever profit 
may accrue shall be shared between the oe: 
prietor and the manager, according to their 
agreement; but that if any loss resulé, it shall 
fall entirely on the manager’). ‘The con- 
tract of Mozaribat, therefore, is not annulled 
by the stipulation of conditions of this 
nature, but the condition itself is null; 
because, as the condition is merely redun- 
dait, and is neither productive of a dissolu- 
tion of the partnership, nor of uncertainty 
with respect to the profit, the contract of 
Mozaribat is not thereby rendered invalid ; 
in the same manner as agency doves not 
become invalid from the invalidity of its 
conditions. 

That the stock be completely made orer to 
the manager.—ANOTHER requisite in Moza- 
ribat, is that the proprietor deliver over thi 
stock to the manaver, and retain no seisin of 
it, because it is in the manager’s hands in 
the nature of a deposit, and must theretor 
be in his sole possession, and in no respect 
in possession of the pruprictor, It is other- 
wise in a contract of partnership; because, 
in a contract of Mozaribat, the property is 
supplied by the one party, and the labour 
by tho other; whence it is indispensable 
that the property remain entirely with the 
manager, in order that he may be competent 
to perform ‘the necessary labour with regard 
to it; whereas, in partnership, the labour is 
supplied by boh parties; whence, if it were 
stipulated that the property shall remain 
entirely with one of the parties, a contract 
of partnership would not be established. 

a condition of management by the proprie- 
tor invalidates the contract.—A CONDITION of 
management by the proprietor of the stock 
invalidates a contract ot Mozaribat ; because, 
where such a condition exists, the stock can 
never be possessed sulely by the manager, 
wherefore he cannot be competent to act 
with respect to it, and thus the object of the 
contract (namely, a participation in the! 
Pree cannot be effected ;—and this, whether | 

he proprietor be of sound understanding or 
otherwise (such as an infant), because, as 
the possession of the stock is established in 
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the proprietor in virtue of his mee of pro- 
perty, so long as it continues in his posses- 
sion no delivery of it to the manager can be 
certified.—In the same manner, also, if one 
of two Mozaribat partners, or one of two 
Ainan partners," deliver stock to any person 
in the way of a Mozaribat, and stipulate 
that the other partner shall also engage in 
the management of it, such contract of 
Mozaribat is null,—because the other part- 
ner is also a proprietor of the stock in ques- 
tion, although he be not a party to the 
Mozaribat agreement. 

And so also, a condition of management 
by the contracting party, although he be not 
the proprietor.—I[¥ the contractor of a Mo- 
zaribat agreement be not the proprietor of 
the stock, and stipulate that he also shall 
unite with the Mozarib, or manager, in the 
management of the stock, such agreement 
or contract is invalid, where the contractor 
happens to be incompetent,—that is, where 
he 1s a person who like a privileged slave) 
cannot lawfully undertake the management 
of stock, in the way of Mozaribat.— W here, 
therefore, a privileged slave gives stock to 
another to manage in the way of Mozaribat, 
stipulating that he shall, conjunctly with 
the manager, act with regard to the stock, 
for a proportion of the profit, the contract is 
invalid, because although the slave be not 
acttial proprietor of the stock, yet as he has 
& possession of it, with the power of employ- 
ment, he is held to be the same as the pro- 
prictor, and therefore his possession of 1t is 
destractive of the validity of the contract. 

Unless he be competent to undertake tt,— 
Bur if the party be competent to receive 
stock, and act as a manager, then the con- 
tract in question would not be invalid ;—as 
where, for instance, a father, or a guardian, 
gives the property of his infant charge .to 
any person, to manage in the way of Mozari- 
bat, stipulating that he himself, in exchange 
for a certain share of the profit, shall join in 
the management of the svock;—in which 
vase the contract is valid; because, such a 
person being himself entitled to undertake 
the management of the infant’s property, in 
the way of Mozaribat, is equally entitled to 
join in the management of it in the way of 
Mozaribat, with others. 

The manager is at liberty to act with the 
stuck according to his own diseretion.—As 
contracts of Mozaribat are absolute, that is 
to say, are not restricted to time, place, or 
other circumstances, it is therefore lawful 
for the manager to purchase or sell, or to 
eat of, or travel with, the stock: or to lodge 
it, either as a Bazat or a deposit; because 
the contract is unrestricted; and the object 
of it is the acquisition of profit; and as this 
cannot be accomplished but by trade, the 
contract of course extends to every occurrence 
in commerce; and the appointment of an 
agent, or the giving property by way of 


See Partaership, Vol. II p. 233. 
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Bazat, or the deposit of property, are all 
occurrences of commerce ;—and in the same 
manner, travelling is evidently so, because 
a trustee, who has no power of action with 
respect to his trust, he yet a power of 
travelling with it, and therefore a manager, 
who has the power of action with regard to 
the stock, is entitled to travel with it a for- 
tiori :—besides, the word Mozaribat in itself | 
implies this power, as it is derived from 
Zirrib, which signifies to walk on the ground, | 
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Giving property in the way of Mozaribat, on 
the other hand, is in the nature of trade, and 
therefore a manager in such a case may give 
the stock which 1s the subject of it, by way 
of Mozaribat, to another, provided the pro- 
prietor have empowered him to act according 
to his judgment and discretion.—The caso is 
the same with respect to partnership and 
commixture of the stock with the manager's 
own property ;—that is to say, if the manager 
should commix the stuck with his own pro- 


or, in other words, to travel.—It is recorded | perty and thus become o partner therein, it 
from Aboo Yoosaf that a manager is not at/1s lawful, provided the proprietor have 
liberty to travel ; und he has also related an} empowered him to act msoopd ing to his judg- 
opinion of Haneefa, that if the proprictor! ment and disvretion, because mixture and 
should give the stock to the manager in his} copartnership are in the nature of trade, and 
own city, the manager is not in that case at the power so given is therefore held to extend 
liberty to travel, because to travel with) to it. 

property is an unnecessary endangerment; Lhe manager cannot deviate from any 
of it; but that, if the proprietor give the | restrictions Gmposed upon him tu the contract, 
stock to him in some other city than his} —LFa person give prop orty to another by way 
own, he may then travel tu his own city,: of Mozaribat, and restriet his management 
because it is not likely that a man shouldj of it to a particular city or to particular 
continue always travelling; and as the pro- | articles, & is not lawful for the manager to 


prietor knowingly gave him the stock in 
another city than his own, it may be pre- 
sumed that he thereby consented to his 


therefrom; becanse this is in the 
sof a commission of agenoy; and as 
‘tion is attended with an advantage, it 


travelling with the property to his own '18 werefore allowed to operate.—(An expla- 
city. nation will hereafter be wiven of the auteur: 

But he cannot entrust it to another in the of restriction.) —Neither is it lawful for the 
manner of Mozarihat without the proprietors Wanager under such circumstances to give 
consent,—\r is not lawful for a manager to he stock by way of Bazat to another person, 
make over the stock to another, in the way 9 be carried by him from that particular 


ot Mozaribat, unless with the consent of the 
proprietor, or unless he should have em- 
powered him to act according to his own 
judgment and discretion; because a thing 
cannot include its like, since both being of 
equal force, one cannot yield to the other. — 

ence if is necessary either that an ex- 
press permission should have been given, 
or,an absolute and discretionary power have 
been delegated.—Miis case, therefore, is 
similar to that of the appointment of an 
agent; for one agent has not the power of 
appointing anotRer agent, unless the con- 
stituent should have said “‘ act according to 

our own judgment and discretion.’—It 1s 
Jifferent with respect to the depositing of 

roperty, or giving it by way of Buazat, 
because these acts are lawful to a manager, 
as they are of a nature inferior to a contract 
of Mozuribat, and a thing may include its 
inferior. 

Nor lend it to another, although his powers 
be discretional.—Ir is not lawful for a 
manager to grant a loan to any one out of 
the Mozaribat stock, althouzh the proprietor 

have said to him ‘‘act according tu 
own discretion;” because the pro- 


mtetmes thig dige 


with respect to such things viny as as ! 
relative to trade; and a Juan is not connected 


with trade, but is a gratuitous deed, in the | 
same mamner as charity, or a gift; Where- | tion,> 


fore, by giving a loan, the object (namely, 
rofit) cannot be obtained, since to recewe 
back more than what is lent is not lawful.— 


city ; for as it is not lawful for the manager 
himself to carry it from that city, he there- 
fore is not entitled to delegate such a power 
to another, 

Upon riolating the restriction, the manager 
becomes responsible for the stock, —Ir the pro- 
prietor restrict the management of the stock 
tow particular city, and the manuger ucver- 
theless carry it to another city, und thore 
purchase something with it, he becomes in 
that case responsible for the stock; and 
whattver he may have purchased with it 
becomes his property, as well as the profit 
which may arise therefrom; because he 
stands as u usurper, since he has assumed 
power of action with respect to the property 
of another without that other’s consent.— 
If, however, the manager, having carried the 
stock out of the particular city, should not 
purchase anything with it until he had 
returned to the city to which the proprietor 
had restricted his power of action, he be- 
comes freed from responsibility (in the same 
manner us a trustee who has opposed the 
depositor becomes freed from responsibilit 
on the cessation of such opposition),—an 
the stock resumes its former nature of 
Mozaribut, in virtue of its continuance in 
the possession of the manager, under the 
original contract.—In the same manner, algo, 
if the manager, having bought something 
with part of the stuck im the city in ques- 
iguld depart from it with the remaining 

art of the stock, and again return without 
face purchased anything with it, in that 


case both the purchase which was at first 
e : 
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made, and the part which was afterwards 
ht back, are considered in the nature 
ozaribat, for the reason above-men- 
ed.—It is to be observed that what 
has been here related with respect to the 
manager's becoming responsible upon carry- 
ing the stock to anuther city, and there 
making a purchase with it, is recited from 
the Jama Sarheer.—In the Mabsoot, treating 
of Mozaribat, it is rclated that the manager 
becomes responsible immediately on carrying 
the stock from the prescribed city.—The 
more approved doctrine, however, is that 
the manager becomes responsible imme- 
diately on carrying away the stock from the 
prescribed city ; and that upon his making a 
purchase with it in another city the respon- 
sibility becomes fixed and permanent, since 
there then exists no probability of his bring- 
ing it back to the prescribed city.—The 
condition stated in the Jama Sagheer, there- 
fore, of the manager making a purchase out 
of the city, relates to the confirmation of the 
responsibility, and not to the original birth 
of it, which takes place immediately on 
carrying the property out of the city 

A restriction to any particular part of a 
city is invalid.—I¥ a person give stock to 
another by way of Mozaribat, on condition 
of his making a purchase with the said stuck 
in the market-place of a particular city, the 
condition is invalid; because a city, notwith- 
standing the distinction of its parts, is yet 
like one place, and such a restriction is 
therefore useless. 

Unless stipulated under an express exrcep- 
tion of any other place.—l¥, however, he 
expressly limit the purchase to the market- 
place, by saying, ‘‘ purchase with this stock 
in the market-place, and nowhere else,” a 
purchase made out of the market-place is in 
that case unlawful, because the proprietor in 
this instance has expressly declared that 
‘he shall not make a purehase out of the 
market-place;’”’—and the proprictor is dutho- 
rized to lay this restriction.—The restriction 
here mentioned is to be understood in the 

roprictor saying to the manager, “I give 
thie stock to you on condition that you act 
with it in such a manner” (‘‘ that you pur- 
chase cotton with it,” for example) ;—or, on 
condition that ‘‘you employ it in such a 
place; —and so also, from his_ saying, 
‘Take this stock and employ it in Koofa;”’ 
or, ‘‘ Take this stock on condition of half the 
profit arising from it in Koofa.’—If, how- 
ever, the proprictor were simply to say, 
“Employ this stock in Koofa,” t} 
may then employ it in Koofa or out of 
Koofa.—The proofs, upon these points, are 
connected with Arabic grammar. 

The manager may be restricted, ing his 
transactions, to particular persons.—IF the 
proprietor say to the manager, ‘‘ Take this 
stock, on condition that you purchase and 
sell with it with a particular person,” such 
restriction is valid, being founded on the 
particular credit in business of the person 
to whom it relates.—It is otherwise where he 


bro 
of 
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says “ Take this stock on condition that you 
purchase with it from the people of Koofa,” 
or ‘‘ sell it to them ;’’—or, ‘‘ Take this stock 
for a Sirf-sale, on condition that you purchase 
with it from Sirrafs [bankers], or sell it to 
them ; ”’—for if the manager (in the former 
instance) sell the stock in the city of Koofa, 
to a person who is not an inhabitant of that 
city, or (in the latter instance) sell it to some 
one who is not a Sirraf, his act is lawful ;— 
because the first of these restrictions is merely 
a restriction in point of place; for as the 
people of Koofa are all different in regard to 
their judgments and manner of transactin 
business, the restriction to them in genera 
could be attended with no advantage, whereas 
the restriction to the place is advantageous 
in regard to the preservation of the stock: 
and the second of these restrictions is a 
restriction to a particular mode of sale; for 
as he did not confine the restriction to any 
one individual, but to a particular set of 
people who prosecute the business of Sirrafs,* 
it is evident that the restriction was meant 
merely to a Sirf sale.-—Such is the meaning, 
in common acceptation, of the restriction in 
these two particular cases ; but not in others. 

The contract may be restricted, in its 
aperation, to a particular period.—IrF the 
proprictor limit the Mozaribat to a par- 
ticular period, the contract becomes null at 
the expiration of that period; because, as 
this is a commission of agency, its conti- 
nuance is therefore restricted to the period 
specified; and as the restriction of its du- 
ration may be advantageous, it therefore 
operates in the same manner as a restric- 
tiou to a particular place, or to a particular 
mode of sale. 

Nothing can be purchased, by the manager, 
iwhich is nota subject of property, in virtue 
of setsin, with respect to the proprietor — 
A MANAGER 18s not at hberty to purchase, 
with the stock, a slave, who would become 
tree by being transferred to the proprietor, 
whether from the circumstance of affinity, 
or trom any other cause (as if the proprie- 
tor had already vowed to emancipate him), 
because the contract has been made with a 
view tv the acquisition of profit, which can 
be obtained only by repeated acts, such as 
previous purchase and subsequent sale; and 
to this lust the freedom of the slave operates 
as a bar :—and for this reason the purchase 
of all such things as do not become property 
in virtue of seisin (such as wine or Carrion), 
is not comprehended in a Mozaribat con- 
tract. (it 1s otherwise with respect to the 
purchase of a thing under an invalid sale; 





* Sirraf is derived from Sirrif, which 
signifies a pure sale, or the act of exchanging 
one sort of specie tor another: hence Sirraf 
means‘not only a banker or money changer, 
but also any one whose dealings are of that 
nature, and consequently a negotiator of 
Sirf sales. 
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for this is comprehended in a Mozaribat oon- 
tract, since the manager may lawfully sell 
that thing again after seisin; and conse- 
quently profit, which is the object of the 
contract, may in that case be obtained.) —If, 
therefore, a manager purchase a slave who 
becomes free with respect to the proprietor 
of the stock, such purchase is not included 
in the Mozaribat stock, but is considered to 
have been mide for the manager himself; 
for the bargain being valid with respect to 
the purchaser, is therefore etfectual with 
respect to him, in the same manner as in the 
oase of an agent for purchase who opposes 
his constituent. 

e manager cannot purchase a slare, free 
with respect to himself, where any proftt has 
been previously acquired upon the stock,— 
It is not lawful for a manager to purchase 
a slave who is free with respect to the ma- 


nager himself, where a profit has been gained | 


upon the stock; because the share of the 
manager (namely, in the protit) would in 
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the stock,* because neither the inorease of 
the value, nor the share acquired by the 
manager, were effected by his means, but 
operated of themselves independent of his 
will or endeavour. Hence this case iy the 
same as where a person becomes heir to a 
relation, or to sume one else; as if a wife 
should purchase the son of her husband 
and should afterwards dic, leaving behind 
her husband and brother; in which case the 
child becumes free, und the father is not in 
any degree responsible; and so also in the 


;case in question.—(It is to bo observed that 


ithe slave in question must porform emanci- 
| patory labour to the proprietor of the stock, 
to the amount of his share in him, as the 
proprictor’s property is involved in his per- 
,sun; he must therefore perform emanoi- 
| patory lubour, in the same manner as in a 
i case of inheritanec.,) 
Case of the manager purchasing a female 
slave, and begetting a hile upon her.—lB a 
person give one thousand dirms to be man- 


this case become emancipated from the aged, in consideration of a moiety of the 
whole stock, and consequently the share , profit, in the way of Mozaribat, and the 
of the proprietor would be vitiated,* accord- | manager purchase, for the thousand dirms, 
ing to Haneefa. (Lhe two disciples holds a female slave of the value of these thousand, 
that it would become emancipated, because | and afterwards have carnal connoxion with 
of the known difference of their opinion. her, and she in consequence produce a child 
from that of Hancefa concerning the divi- | also Valued at one thousand Nae and the 
sibility or indivisibility of manumission.)— j manager clam the child, and the child after- 


Now, where a slave becomes emancipated, 
either wholly, or in 


a he is no longer a 
lawful subject of sale; and consequently | 


wards inerease in value to fifteen hundred 
dirms, in this case the proprictor of the 
stock his it at his option either to claim 


the end of the contract (namely, the acqui-j emancipatory iavour from the slave [the 


sition of profit) cannot by this means be 
obtained. Hence it is not lawful for a 
manager, where a profit has been gained 
upon the stock, to purchase a slave who, 
with respect to himself, becomes free.—lIf, 
however, he should make this purchase, 
under such a circumstance, he becomes re- 
sponsible fur the amount of the Mozaribat 
stock so expended, because he is then held 
to have made the purchase for himself, and 
he has paid the frie out of the stock.—But 
if there have been no accession of protit to 
the stock, the manager may lawfully pur- 
chase a slave that is free with respect to 
himself, because there exists nv bar, in this, 
case, since the manager has no share in the 
purchase,t so as to render lis portion in 
the slave free.—And if, after the purchase, 
a profit should arise, from the slave increas- 
ing in value, the manager’s portion of the 
slave, involving his share of the profit, 1s 
emangipated ; and he is not, in this case, In 
any respect responsible to the proprietor of 


® Because the slave, by becoming free in 
part, ia rendered unsaleable, and obtains a 
claim to freedom. 

+ For, as no profit has been, as yet, gained 
upon thé stock, and as the profit 1s the only 
thing in which the manager haa any share, 
it follows that no part of the manager's peo- 
perty is expended in the purchase. 


manager’s child] to the amount of one thou- 
sand two hundred und fifty dirms; or to 
emancipate him: but the manager docs not 
owe any indemnification to the proprietor 
for his share, though he be rich. The reason 
of this is that there isa presumption of the 
validity of the claim here made, since it is 
possible that the female slave may be the 
wite of the manager, by her former proprie- 
tor ideas first contracted her in marriage 
to him, and afterwards sold her to him on 
hololfaf the Mozaribat stock ; and that the 
L which she proguccu may uwre ~ 

: of his cohabitation with her:—but his 
nto the child was not cffectual (that 18 
ce ° 


Nem wen 


exactly equal LO Une amouune ve vee we, = 
consequently no profit existed in either of 
them: in the same manner as where the 
Mozaribat stock consists of different sub- 
stances, and the value of each substance is 
equal to the stock,—in this way, that a per- 
son purchases, with a stock of one thousand 
dirms, two slaves, and each of them after- 


ee 


* That is, he owes him no indemnification 
forthe vitiation of his property in the slave 
from this circumstance 
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wards becomes worth one thousand dirms,— 
in which case no profit is held to exist in 
either of them; and so also in the case in 
mestion ;—and as no profit appears, it fol- 
lows that the manager obtains no share 
whatever in either the slave or the child, and 
consequently that his claim is invalid: but 
upon the child exceeding the stock in value, 
a profit then appears, and consequently the 
claim formerly made then becomes valid.—It 
were otherwise if the manager were first to 
emancipate the child,* and afterwards the 
value of him to rise, for this emancipation 
would be altogether invalid (that is to say, 
would be ineffectual after the appearance of 
protit, as well ag before), because the libera- 
tion is an indication of manumission, and 
the indication being null at the time, from 
non-existence of a present right of propertyt, 
cannot afterwards become effectual in conse- 
uence of a supervenicnt right: whereas 
claim, on the other hand, is an express noti- 
fication, and hence may lawfully be admitted 
as effectual, in consequence of asupervenient 
right — (in the same manner as where a pcr- 
son, having declared the slave of another to 
be free, afterwards purchases him ; in which 
case the slave, after the purchase, becomes 
free, in virtue of the previous declaration) ; 
—and the claim being effectual after the ex- 
ist-nce of profit, and the parentage, also, 
being satablishied: it follows that the child is 
free, in virtuc of the manager’s right of pro- 
erty in a part of him: and no compensation 
or any part of his value is due from the 
manager to the proprictor of the stock, 
whether the manager be rich or poor; be- 
cause the freedom of the child is established 
in virtue of the parentage, and also in virtue 
of the manager's right of property (that is 
to say, in virtue of both) :—but as the right 
of property is established subsequent to the 
arcntage, the freedom is theretore referred 
the right of property, which takes place 
independent of the will and endeavour of the 
manager, and in which therefore he is guilty 
of no transgression; and as the indemmiica- 
tion for emancipating a slavet is an indem- 
nification for dumages, it is not due but ina 
case of trausgression.—The proprietor of the 
stock is entitled, on this occasion, to demand 
emancipatory labour of the mule slave, be- 
oause the property which he had in him re- 
mains, as it were, detained in him ;—and he 
is also at libtrty to emancipate him, because 
a slave who owes emancipatory labour is 


* That is to say, ‘‘it were otherwise if the 
manager's claim (involving the emancipation 
of the child) were first admitted, &e.”’ 

+ As the manager acquires no right of >ro- 

rty in the child until such time as a protit 

e obtained upon it. 

_} As where a partner (for instance) eman- 
cipates his share in a slave, which induces 
his ultimate freedom in toto, and is therefore, 
in its consequence, destructive to the pro- 
perty of the other partners. 
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(according to Haneefa) like a Mokatib; and 
the proprietor is therefore empowered to 
emancipate him.—If the proprietor require 
the labour, the slave must perform it to the 
amount of one thousand two hundred an 
fifty dirms ; for the proprietor is entitled to 
one thousand on account of the stock; and 
the remaining five hundred, which is the 
profit, is equally shared between him and 
the manager; the labour, therefore, must be 
performed to the amount above stated: and 
upon the proprietor thus obtaining that 
amount of him, he is then entitled to take an 
equivalent for half the value of the mother ; 
because the proprietor being entitled to one 
thousand DIEMS out of the twelve hundred 
and fifty, on account of the stock (which 
claim must always be first satisfied), it fol- 
lows that the female slave is altogether pro- 
fit, and is therefore equally shared between 
the proprietor of the stock and the manager : 
and as the manager formerly preferred a 
claim that was valid (since there was a pre- 
sumption that he might have cohabited with 
the female slave in virtue of marriage), and 
the efticicney of which remained suspended 
only on account ot the defect in his right of 
property and became etfectual on the estab- 
ishment of that right, by which means the 
female slave becomes his Am- Walid,—he [the 
manager] is therefore responsible for the 
share of the proprietor, whether he be rich 
or poor, because the responsibility in this in- 
stance 1s responsibility for assumption of 
property, and a responsibility of this nature 
does not remain suspended on transgression ; 
—in the same manner as where a person, in 
virtue of marriage, cohabits with the female 
slave of another, and a child is born of her, 
und this person afterwards obtains, by in- 
heritance, a right of property in her, jointly 
with another person,—in which case the 
person in question 1s responsible to the other 
for his share; and so also in the case in 
question :—contrary to responsibility for the 
child, as before treated of. * 


CHAPTER II. 


OF A MANAGER ENTERING INTO A CONTRACT 
OF MOZARIBAT WITH ANOTHER. 


A manager entrusting the stock in his 
hands to a secondary manager, 18s responsible 
to the fe aa upon any profit being ac- 
quired on it.—IF a manager give stock to 
another person, in the way of Mozaribat, with- 
out authority from the proprietor of the stock, 
in that case the first or principal manager 
is not responsible [tor the stock] either on 
account of having so given the stock to the 
other, or on account of that other’s employ- 
ment of the same, until such timeeas profit 
shall have been acquired thereon : but when- 
ever profit takes place, then the principal 
manager becomes responsible to the pro- 
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rietor of the stock.—This is recorded by 
asan as an opinion of Haneefa. The two 
disciples maintain that the primary manager 
omes responsible, immediately upon the 
action of the secondary manager, whether 
profit may have been acquired or not: and 
this is agreeable to the Zahir Rawayet.— 
Ziffer holds that the primary manager is 
responsible for the giving of the stock to 
the other, whether that other may have 
acted with regard to it or not (and there is 
an opinion recorded from Aboo Yoosaf to 
e same effect); because it is lawful fora 
manager to give the stock by way of deposit, | 
but not by way of Mozaribat; and as, in! 
the case in question, it was given by way of | 
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tion.—Others, sgain, have said that the 
proprietor is at liberty, in the opinion of all 


our doctors, to take a compensation either 
from the principal or the secondary manager; 
and this is the common opinion. This is 
evidently the opinion of the two disciples, 
because, according to them, a secondary trus- 
tee is responsible:—and it is also evidently 
agreeable to the opinion of Haneefa ; because 
the principal manager was guilty of a trans- 
ression, In giving the stock to the secon- 
ary manager without the proprietor’s per- 
mission; and the secondary manager was 
also guilty of a transgression, in taking 
possession of the property of another with- 
out his consent. Respecting the two oases 


Mozaribat, the manager was therefore guilty ‘of a manager and a ‘trustee, the difference 
of a trespass, and is consequently lable to between them, according to Haneefa, is that 
responsibility —The argument of the two! the secondary trustee takes possession of the 
disciples is that the stock is here in reality deposit with a view to the benefit of the 


grea as a deposit; and is only rendered 
ozaribat by the action of the secondary 
manager ;—‘‘ therefore (say they) there are’ 
two circumstances in this case, and we pay 
attention to both circumstances, and deter- 
mine, accordingly, that responsibility takes 
place in case of the action of the secondary | 
manager: but if he do not act, and the pro- 


principal trustee, and is therefore not re« 
sponsible; whereas the secondary manager 
seizes the stock with a view to his own profit; 
on which account it is proper to make him 
responsible, [tis to be observed that, upon 
the primary manager becoming responsible 
for the stock, the contract of Mozaribat be- 


tween him and the sceondary becomes valid ; 


perty be lost in his possession without any ‘and the profit is participated between them 
transgression, responsibility is not in that agrecably to their stipulation ; because the 
case incumbent.’’—The reasoning of Ilancefa: primary manager becomes proprietor of the 
is that the mere act of giving, previous to; Mozaribat stock, in consequence of his re- 
the action, is a deposit, and after the action | sponsibility, from the time thut he exceeded 
it is an entrusting, in the manner of a' his authonty, by muking it over to another 
Bazat; and as both these deeds ure lawful | without the owner’s consent, whenoe it is 
to a manager, he is not consequently re- | the same as if he had so given his own pro- 
sponsible for either of them :—but, Upon ee If the proprictor, on the other hand, 
profit accruing, the first manager renders | should require the indemnification of the 
the secondary one a sharer with him in the! secondary manager, then the secondary must 
stock, and is therefore responsible in the | revert for satisfaction to the primary man- 


same manner as if he had mixed the stock 


with the property of another, in which case | 


he’ would have become responsible in conse- 

uence of his having rendered that other a 
sharer in the stock; and so also in the case 
in question. Allethis proceeds on a suppott- 
tion of both the Mozaribats being valid: 
but if one or both of them be invalid, then 
the primary manager is not responsible, 
though the secondary manager should have 
acted with regard to the property; because, 
in such case, the secondary manager 1s con- 
sidered as a hireling, entitled to an adequate 
hire, and not to any share in the profit. 
Mohammed, in the Mabhsoot, observes that 
in case of the validity of the Mozaribat, the 

rimary manager becomes responsible ; but 
he has not stated the consequences with re- 
gard to the secondary manager. Some have 
said that he is not responsible, according to 
Haneefa, and that he 1s 80 areonaue to the 
two disciples; proceeding on the different 
opinions which they have maintained wit 
regard to the trustee of a trustee,—Haneefa 
holding the principal and not the secondary 
trustee to be responsible ; and the two dlisci- 
les holdifg the proprictor to be at liberty 
fo take the compensation from whichevey 
he chooses ; and so also in the case in ques- 


h the compensation, is not altogether 


‘ager, because of their contract of Mozaribat, 
as he acts on behalf of the primary manager; 

in the same manner as where a proprietor 
takes a compensation from the trustee of an 
usurpeér, in which case the trustee has re- 
course to the usuper; and so likewise in the 
case in question: and ulso, because the prin- 
cipal manager deceived him in the body of 
the contract. And in this case also the 
contract of Mozaribat between the primary 
and the secondary managers 1s valid, because 
responsibility ultimately falls upon the pri- 
mury manager, and it 1s therefore the same 
as if the proprietor had taken a compensa~ 
tion from him first:—but the profit, in this 
cuse, is fair and lawful to the secondary, 
and not to the primar rear because 
the secondary is entitled to the profit on 
account of his management, in which there 
is no baseness; but the principal is entitled 
to profit merely from his right of property 
which, being founded only on the payment of 
ee from 
baseness, since a right of property merely 
constructive is in one shape. established, but 
in another shape it is not established. 

Case of a manager entrusting the stock to 
a secondary manager, with the proprietor’s 
concurrence.—IE a@ person give property to 
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another by way of Mozaribat, on condition 
the profit, and with permission to 


to give the property to another in the 
way of Mozaribat, and the manager, accord- 
ingly, give the ssid property to another by 


way of Mozaribat, on condition of a third of 
the profit; and the secondary manager em- 

loy the said stock, and acquire profit upon 
ft fs that case, if the proprictor should have 
said to the first manager, ‘‘ Whatever advan- 
tage Gop Almighty may grant upon it is 
between you and me in an equal degree,” 
then a half of the whole profit is due to 
the proprietor, one third to the secondary 
manager, and one sixth to the primary 
manager ;—because the act of the primary 
manager, in giving the stock to the secondar 
manager by way of Mozaribat, was lawful, 
as he had the consent of the proprietor there- 
to; but as the proprietor stipulated to him- 
self one half of the whole profit, he is there- 
fore entitled to it, and the remaining half is 
all with which the manager has any concern ; 
wind as he agreed to give a third of the whole 
to fire secandary manager, there will remain 
of course only one sixth of the whole to him. 
— One halt vf the profit is, in this instance, 
fair and Jawful to ‘he two managers, although 
the primary manager has ol aunoyed hime 
self [with regard to the stock], because the 
ine astry of the secondary manager is held to 
be that of the primary :—in the same manner 
as where a person hires another to make him 
a garment for one dirm; and the pcrson so 
hired hires another to do the work for halfa 
dirm ; in which case, although the principal 
hireling docs no work, yet he is fanly and 
lawfully entitled to the profit of an half 
dirm, as the work of the secondary is con- 
sidered as his work. But if, in the case 
in question, the proprietor should have said, 
‘‘ Whatever advantage Gop Almighty gives 
to you, is between you and me in an cqual 
degree ;” then the secondary manager is 
entitled to one third, and the remaiffder is 
divided in an equal degree between the 
proprictor and the principal manager ;—be- 
cause, in this instance, the proprictor com- 
mits the disposal of the property to the first 
manager, stipulating for himself one half of 
the whole profit hich may accrue from 
it; and as, by this statement, two thirds of 
the profit accrue, those two thirds are squat 
divided between the proprietor and the 
manager.—It is otherwise in the preceding 
case, because there the a hae had stipu- 
lated for himself one half of the whole profit : 
hence there is an evident difference between 
the two cases. 

Ir the proprietor of the stock say to the 
manager, ‘1 give this stock in order that 
whatever profit may result to you thergfrom 
be equally divided between us ;” and, at the 
same time, give him permission to have it 
managed by Mozaribat, and if, accordingly, 
the manager entrust it to another manager 
with an agreement of half the profit to him, 
in this case one half of the profit goes to the 
secondary manager, and the other half is 
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divided equally between the proprietor and 
the primary manager; because the primary 
manager has agreed to let the secondary 
manager have one half of the whole profit, 
and the proprietor of the stock having already 
agreed to this, the secondary manager i8 
entitled to one half accordingly ; and as the 
proprietor established for himself one half of 
the profit that might accrue to the primary 
manager, and one half only of the whole 
accrues to him (as the half which goes to the 
secondary must necessarily be deducted), 
ms follows that this half is divided between 
em. 

Ir a proprietor give stock to any person 
by way of Mozaribat, upon condition that, of 
whatever advantage may accrue thereon, 
one half shall come to him,—or that, one 
half of the increase, above the original 
amount, shall be divided equally between. 
him and the cieviaeor<=and at the same 
time permit the manager to entrust the stock 
in the way of Mozanhat to another, and the 
manager accordingly give it to another in 
the way of Mozaribat, with an agreement of 
one half of the profit to him,—in that case 
the proprictor is entitled to one half of the 
profit, and the secondary manager to the 
other half, whilst nothing whatever is due 
to the pimary manager; for the stockholder 
having conditioned for himself one half of 
the property in an absolute manner, one half 
therefore goes to him; and as the principal 
mannger agreed to give one half (which is 
the share that would be due to himself) to 
the secondary manager, the same must 
therefore be given to him; hence he himself 
is entitled to nothing ;—in the same manner 
as where a person hires another to make him 
a garment for one dirm, and the person so 
hired again hires another to do the work for 
one dirm also,—in which case the secondar 
hireling would be entitled to the dirm, an 
nothing whatever would be dué to the prin- 
cipal; and so also in the case in question.— 
But if the primary manages agree to give the 
secondary one two thirds of the profit instead 
of one half, then the proprietor is entitled to 
one half, and the secondary to the other; 
and the principal manager must make good 
to the secondary, from his own property, to 
the amount of one third of the profit, in order 
that a complete share of two thirds may be 


| thus rendered to him; for here the primary 


manager stipulated to the secondary a thin 
which was the right of the proprietor; an 
hence, in respect to the proprietor, his agree- 
ment is of no effect, since, if such were the 
case, it must necessarily follow that the con- 
dition he had himself established was null ; 
—yet there is no illegality in referring the 
obligation of it to his own person, since it, 
relates to a fixed and certain object, inter- 
woven in a contract which he was competent 
to make. Hence he becomes responsible for 


'the sefe delivery of two thirds to the secon- 


dary, and consequently the discharge of the 
game is incumbent upon him. Besides, he 
has deceived the secondary in the body of 
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the contract, which is a cause of recourse,— privil slave enter into a contract of 
that is to say, entitles the secondary to re- Mozaribat with a stranger, stipulating that 
vert and have recourse to the principal ;—in his master shall act with the manager in the 
the same manner as where a person has been management of the stock, the contract is 
hired to make a garment for one dirm, and invalid, provided the slave be free from debt; 
he again hires another to do the work for one because in that case the Mozaribat stock is 
dirm and an half,—in which case the secon- the property of the master ;* and as it is 
dary hireling is entitled toan half dirm from stipulated that the master shall unite in the 
the property of the principal hireling ;—and management, it is requisite that he make 


so likewise in the present case. seisin of it for that purpose ; but the seisin 
of the proprietor is repugnant to a due 
Section, nat he If, however, the slave be insol- 


The contract may stipulate a proportion of | yee the contract is valid, as in that case 
the profit to the slare of the proprietor.—lF + 1e Master stands in the same relation as 
a manager stipulate to give one third of , Sanger, according to Haneefa. 
the crea to the proprietor of the stock, one | 
third to the slave of the proprietor (on | 
condition of assistance in the labour), and 
the remaining third to himself, it is lawful, 
whether the slave be indebted or not; be- 
cause the seisin of a slave is valid (especially 


where he is a Mazoon, or privileged slave CHAPTER IIT. 
and in the present vase the slave is privileged, OF THE DISMISSION OF A MANAGER! AND OF 
inasmuch as the condition of his working THE DIVISION OF THE PROPERTY, 


with the manager endows him with a privi- 


vy . e 

lege; and agreeably to the rule of the seisin : Fd Rone pact is ue by the death of 
of a slave being valid, a master is not. per- | either party.—Lr either the proprietor of the 
mitted to take from a trustee the deposit, stock or the manager should div, the contract 
oe becomes nulls because a contract of Mozari- 
Pain a (as oe been already explained) is in the 

the same principle, also, @ master may sell | Petre OF ee ee ee ; 
any thing i ee. provided he be Pe en wud by the death either of the con- 
eet sutuent or of the agent; and inheritance 


_ 
aman eon than onarcinm a 





‘ 
» wbawus ware ! 


ot his! 

uniting in the management is not repugnant Oradea rer jes iriade 

an he eu y the apostacy and expatriation of the 
ether. to the delivery of the stick.” oF £9 urnagirli the price of tho, ck 
Wranacces tha-coniition. dé: 4lorctore ee ee an apostate, and be united to 
proved.t ‘ (It is otherwise where it is one | foreign country, F the contract of Mozaribat 
a condition that the proprietor of the stock hecames null; because his being united to a 
shall himself work, because that 18 preven- foreign country is equivalent to rete 
tive of a delivery,¢ and consequently invalid, ‘“ henee it is that his ee oe Se 
as has been already explained.)—The con- amongst his heirs). If, on the other hand, 
tract of Mozaribat, therefore, being valid he should not be united to a foreign country, 
one third of the profit goes to the manager, | the fe ae pee SUhut is (oaay.AC he 

: ees eh a. pended in their effect-——(that 1s ay, 
ou ive as edi sar gt aug tere egies ‘again become a Mussulman, they then take 
aire glean aes mrigaee ar ” | offeet) * but if 

property of the master, if he be not indebted ; | o °°", 
and if he be indebted they are the property 
of the creditors.—The doctrine here laid 
down proceeds on a supposition that the 
master, and not the slave, has concluded th 
contract of Mozaribat. 

But if a slave engage in such a contract on 
behalf of his master vt is invalid.—For if a 





stuck} is the same as his own transaction, 
since the manager acis on his own account; 
,and as (according to Haneefa) the acts of an 
lapostate are suspended in their effect,’ so, 
in the same manner, the acts of his manager 
are suspended. 

If the manager apostatize, without going to 
a foreign country, the contract still continues 








* To the slave, for the purpose of ma 1age= 





mace 


_. a slave were incapable of making * Whereas, if the privileged slave were 
seisin, ic would follow that delivery of the involved in debt, the stock entrusted by him 
stock to the slave (for the purpose of manag- to the®*manager would (in common with his 
ing it) would, in fact, be a return of it to the other property) be the right of his creditors. 
proprietor, his master, and consequently the _ + Because, as the property of the slave is, 
contract would be rendered nugatory. . _ ineffect, the property of his ea follows 

t Since such delivery would be a return of that a delivery to the master would be nuga- 


° ietor, which would invalidate | tory. 
eee + BY a sentence of the Kazee. 
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in force,-—Tz the manager become an apostate, 
yet the contract still continues to exist in its 
i state, because the actions of a person 
are suspended in their effect, only on account 
of « suspension of his right of property: but 
the apostate in question has no right of pro- 
perty in the Mozaribat-stock, as that belongs 
solely to the proprietor of the stock ; and as 
the proprietor’s right of property is not sus- 
pended, the contract of course still continues 
in force. 
All acts of the manager are valid, until he 
be duly apprized of his dismission.—I¥ the 
proprietor of the stock dismiss the manager, 
and he should not be argued with his 
dismission until after he had transacted by 
purchase and sale, then those transactions 
are valid; because he acts as an agent on 
behalf of the proprictor ; and the dismission 
of an agent, if it be voluntary and intended 
(that is to say, not virtual, such as by death), 
remains suspended upon a knowledge of it ; 
for dismission is a prohibition from action ; 
and prohibitions, in injunctions respecting 
any matter, do not operate until after know- 
ledge of them, asin the case of the commands 
and prohibitions of the Law. 
The manager, after being apprized of his 
dismisston, may still convert what remains 
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specie as the original stock ; because it is 
incumbent upon the man to return a 
similar to the original stock, which is im- 
a ieiony otherwise than by selling what 

e has on hand for the same specie as the 
original stock ; and also, because, as the 
profit cannot be ascertained until the pro- 
perty on hand be converted into somethi 
of the ey same nature as the original stock, 
the case becomes exactly the same as if the 
property consisted of goods and eftects.—It 
1s to be’observed that all the rules here laid 
duwn with respect to the dismission of a 
manager are applicable to the case of the 
death of the proprietor of the stock.—Thus, 
if the proprictor should die, the manager is 
aed to sell the Mozaribat stock, where it 
consists of goods and effects:—but he is not 
allowed afterwards to purchase any thing 
whatever with the price so obtained. If, o 
the other hand, the stock has been turne 
into dirms or deenars, he is not entitled to 
act with respect to it, provided the mone 
into which it is converted correspond with 
the specie of the original stock : but if it be 
different from the specie of the original stock, 
he is at liberty to convert it, by sale, into the 
same specie with the original. 

If, at the dissolution of the contract, the 


| stock consist of debts, the manager must be 


on his hands into money.—\¥ the proprictor 
o” the stock dismiss the manager, nd he be | compelled to collect them, where any profit 
apprized thereof, he may nevertheless sell | has been aequired.—l¥ the proprietor and 
such of the Mozaribat-stock as consists of the manager dissolve the contract, and the 
chattels and effects, because his dismission ; stock should at that time consist of debts 
from the agency is not preventive of a sale; due from others, in this case, where any 
of articles of that kind, sinee he has aright | profit has been acquired, the magistrate 
to protit, which cannot be obtained otherwise must compel the manager to possess him- 
than by a division; and this can be effected | self_of these debts; since he is held to be 
only by turning the subject. of the steck into! equivalent to a_hireling, and his profit 
specie.— From this necessity, therefore, he) to be like hire. But if no profit have been 
is at liberty to sell such stock : but, after | acquired, it is not incumbent upon the 
the sale, it 1s not lawful for him tomnake any | manager to receive payment of these debts ; 

urchase whatever with the price he procures | since he is merely a voluntary agent and 
or these effects; because there is no necessity | no compulsion can be used for the fulfilment 
for his so doing, and the sale is admitted of a voluntary engagement (as where a 
only from necessity, a8 has been already ex- person makcs a grant tg another without 


plained. 

But ¢f tt have been already converted int 
money, he cannot transact with it.—Ir the 
proprietor of a stock, which had originally 
consisted of dirms or deenars, dismiss the 
manager at a time when it has been reduced 
to specie, and the manager be apprized 
thereof, in that case he is no longer entitled 
to act with regard to it, since there exists no 
further necessity for his so doing. 

Unless this money be of a species different 
from the original stock,—in which case he 
may convert it into money of the same spectes. 
—THE author of the Hedaya rematks that 
the law here proceeds on the supposition that 
the stock has been converted into the very 
same specie with the original stock : but that, 
if it should have been converted into specie 
of a different denomination (as if the stock 
had originally consisted of deenars, and it be 
now converted into dirms, or vice versa), the 
manager is, by the benevolence of the law, 
allowed the iberey of selling it for the same 


of agency. Thus 
x di 


delivering the thing granted, in which case 


the donor cannot be compelled to make 


delivery of the grant). The manager, how- 
ever, is in this case to be instructed to 
appoint the proprietor agent in his behalf 
fur the reccipt of these debts; for as the 
rights of the contract appertain to the con- 
tractor, it is indispensably necesssary that 
he thus appoint the proprietor his agent, to 

revent the loss of his right. Mohammed, 
in the Jama Sagheer, observes that, ‘‘ the 
manager ought to be instructed to make a 
transfer of his claim upon the debtors to 
the proprietor ;”” the meaning of which also 
i8, that he should appoint the porate his 
agent for the receipt of the debt; because if 
such transfer were sufficient, the proprietor 
must necessarily be injured in case of the 
debtors not acceeding to the same. It is to 
be opserved that this is the rule in all cases 
when an agent for sale 
for instanoe) is dismissed, he must be told 
o appoint his constituent agent for the 
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receipt of the debt, in the manner above 
mentioned. broker, however, inust him- 
self be compelled to receive any debts that 
may be due, because with brokers the custom 
is to act for hire. 

All loss upon the stock is placed against 
the proft.—WHATEVER may be lost or 
destroyed, of the Mozuribat stock, must be 
placed to the account of the profit, and not 
of the original stock, because the profit being 
a dependant, it is most eligible to refer the 
loss to it; in the same manner as a loss in 
property subject to Zakat is referred to what 
18 exempt,* and not to the actual Nisab, as 
a exempt property is a dependant of the 

isab, 

_Ir more than the profit be lost, the respon- 
sibility does not fall on the manager, as he 
is merely a trustec. 

If the profit be divided previous toa re- 
storation of the capital and any accident 
afterwards befal the stock, the manager must 
return the portion of profit he had received--- 
Ir the stockholder and the manager divide 
the profit between them, and continue the 
contract in existence as before, and the 
whole or part of the stock be afterwards 
lost, the manager must, in that case, return 
the profit to the proprietor, in order that he 
may appear to recover this capital; because 
a division of the profit previous to a restora- 
tion of the capital is not valid, since the 
profit cannot be ascertaincd until the pro- 
prietor shall have recovered his capital; for 
the capital is the principal, and the profit 
the dependant; and hence, when what re- 
mained in the hands of the manager is lost 
or destroyed, as he is in this case subject. to 
no responsibility (it being only a trust with 
him), it follows that what he and the pro- 
prietor had before taken possession of 1s 
capital, and consequently that he is respon- 
sible for the portion he had taken, and that 
the portion taken by the proprietor is also 
accounted as part of the capital. 

The manager ts not responsible for defi- 
ciency.—I¥, when the proprictor has reccived 
back the whole capital, any excess remain, 
such excess must be divided between him and 
the manager, as being profit: but if there 
be a deficiency, no compensation is due from 
the manager, as he is only a trustee. 

The profit received by the manager is no 
way implicated, with respect to avy new 
contract between the same parlies,—1¥ the 
manager and the proprictor, having divided 
and taken the profit, and annulled the con- 
tract of Mozaribat, should again entcr into 
anew contract of Mozaribat, and the stock 
be afterwards lost, in this case the profit 
gained upon the first Mozaribat is not to be 
returned to the proprietor, because that 
Mozaribat was completed, and the second 
Mozaribat is a new contract ;—and the de- 
struction of the stock of the second Moza- 
ribat cannot affect the first ;—in the’ same 


oo, 
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manner as if the proprietor should have 
given some other property than that which 
was the subject of the former contract to the 
manager; in which case, if the said addi- 
tional property should be lost, it does not 
affect the contract; and so also in the case 
in question. 


CHAPTER IV. 


OF SUCH ACTS AS MAY LAWFULLY BE PER- 
FORMED BY A MANAGER. 


«1 manager may sell the stock, either for 
ready money, or upon trust.—It is lawful 
for u manager to sell the stock either for 
ready money, or upon trust; because these 
acts are in the naturo of traffic, and, as 
such, are included in an absolute contract, 
—The period of trust, however, must not be 
extended beyond what is customary amongst 
merchants (such, for instance, as a period 
of ten years) ; because he is only permitted 
to act according to the common practice and 
custom of merchants; whence it is that he 
may lawfully purchase a quadruped for 
conveyance; but he can only hire a boat; 
for such is the custom amongst merchants. 

AcconpIna to the Rawayet Mashhoor, a 
manager is at liberty to give the privilege 
of trading to a slave whom he may have 
purchased with the stock, since this is in the 
nature of traffic. 

Or entrust a slave with the management 
of it: or (having sold it for ready money) 
may grant a suspension of payment.—-IF a 
manager should sell part of the stock for 
ready moncy, and afterwards admit of a 
suspension in the payment, it is lawful, 
according to all our doctors:—according to 
Haneéfa and Mohammed, because, as an 
agcnt is permitted to grant a suspension of 
payment, a manager, as having a share in 
the profit, is entitled to do so a fortiori (the 
manager, however, 18 not responsible, be- 
cause, a8 he has a power of dissolving the 
sale, and afterwards selling the thing upon 
trust, the deferring of payment is accord- 
ingly lawful: contrary to an agent, as he is 
responsible to his constituent for the price of 
what he sells, because he is not at liberty 
to dissolve a sale and sell the article over 
again upon trust) :—and Serene to Aboo 
Yoosaf, because a manager may, if he please, 
annul the sale, and scll the article over 
again: contrary to an agent, who has no 
power of dissolving a sale. 

Os allow the purchaser to transfer the 
payment upon another person.—I¥ a manager 
should sell something to Zeyd upon trust, 
and Zeyd, with the consent of the manager, 
should transfer the payment of the price 
upon Omar, this is lawful, whether Omar 
be rich or poor, because transfer of debts is 
customary amongst merchants.—It is other- 
30 
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.—, Where a guardian assents to such a 
transfer with respect to the property of his 
‘orphan ward, as Re cannot lawfully accept, 
in his ward's behalf, of a transfer upon a 
person that is poor; because the interest of 
orphan is what must be consulted 
(whence the power of a guardian is restricted 
to what may conduce to the interest of his 
ward); and as the acceptance of a transfer 
upon a person that is poor is destructive of 
the orphan’s interest, it is therefore illegal. 

The acts of a manager are such as he %s 
empowered to perform by the contract.— 
Tux acts of a Mozarib, or manager, are of 
three kinds. JI. Such as he is competent to 

erform in virtuc of the absolute contract of 
Mozarihats including all decds partaking 
of the nature of Mozaribat, or of 1ts depen- 
dences; such, for example, as agency for 
purchase or sale, because of the necessity 
for those acts; and also pawn, as this is in 
the nature of’ a discharge or satisfaction ; 
and likewise deposit, hire, cntrusting in the 
manner of Bazat, and also travelling with 
the stock, as before mentioned. 

Orin virtue of a general and discretionary 
power vested tn him by the proprietor.—ll1. 
Sccw deeds as he is not competent to per- 
form in virtue of the absolute contract, but 
in virtue of a general power granted him by 
te proprietor, to act agreeably to his own 
judgment and diseretion; including all 
puch deeds as may have a probable con- 
nexion with a contract of Mozarmbat; and 
which are accordingly held to be connected 
with it, when there exists any argument for 
their being so ;—such as the giving of the 
stock to another in the way cither of Moza- 
ribat, or of partnership, or the mixing of it 
with the manager’s own property, or with 
that of another ;—to which acts a manager 
is not competent, merely in virtue of the 
nbsoluto contract, except where something 


argucs @ connexion between the act and the | 


contract; because it is presumed tRat th 
proprietor of the stuck imtends that th 
manager alone should be his partner, and 
not any other person; and these acts are not 
in the nature of traflie (as trafic does not 
depend upon such acts), and consequently 
are not comprehended in the absolute eon- 
tract: yet, as they are all instruments of an 
increase of profit, and are therefore admis- 
sible in a contract of Mozaribat, they are 
accordingly included in the contract, where 
any argument exists of their so being; and 
the power granted to the manager by the 
roprietor ‘‘to act according to his own 
iscretion,” clearly argues thus much. 

Or such as he is not empowered to perform 
in either way.—lll. Sucm deeds as the 
manager is not competent to perform, cither 
in virtue of the absolute contract, or from 
the discretionary power granted him by the 
Proprietor, being neither in the nature of 
traffic, nor having any probable connexion 
with the contract, but such as he may per- 
form in case of an express power from the 
proprietor of the stock. These are termed 
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Istidanit* ; such as where a manager pur. 
ebases something in exchange for dirms and. 
deenars, after paving laid out the whole 


capital in the purchase of goods and effects, 
in which case the transaction relates entirely 
to the manager, and he is entitled to all the 
profit as well as subject to the loss or debts 
that may result from it: or, where a manager 
lays out, in purchasing goods, more than the 
amount of the capital, in which case what 
is tantamount to the stock is considered as 
belonging to the Mozaribat; and the profit, 
loss, or debts resulting from the excess, 
relate solely to the manager: or, where the 
stock consists of dirms and deenars, and the 
manager purchases something in exchange 
for articles of weight, measurement of 
capacity, or of tale; for, in that case, as 
the manager makes the purchase with 
something else than the stock, it is con- 
sidcred as an Istidanit, aud operates entirely 
with respect to the manager; that is to say, 
the prolit, loss, and debts arising from it, 
relate entirely to him, and not to the pro- 
prictor of the stuck; the rcason of which is, 
that Istidanit is a transaction with respect 
to other property than the capital; and as 
the agency is contined to the capital, the 
manager 1s of course not competent to such 
transaction.—Moreover, the property, in this 
case, execeds the amount of that which was 
the subject of the contract, to which the 
proprictor has not assented ; and although, 
in such excess of property, there be advan- 
tage, yet it is not free from the risk of loss, 
and of its producing debts.—If, however, 
| the stockholder give his assent to the 
| Istidanit, then the thing which the manager 
may have purchased is participated between 
him and the stockholder, in the manner of a 
Shirkat Wadjooh, or partnership upon per- 
sonal credit,t which signifies, where two 
| pens are partners without either stock or 
abour, and purchase something upon credit, 
‘to be paid for at a future period, and sell it 
again. Of the third specits of acts in Mo- 
zaribat is also the taking of Sifatja, which 
isa species of Istidanit, and the giving of 
Sitatja, which resembles a loan.—Sifatja 
means the delivery of property to another 
by way of loan, and not by way of trust, in 
order that that other may deliver it to some 
friend of his; and the object of it is to 
avold the dangers of the road.—In the same 
manner also emancipation, either in ex- 
change for property, or without property in 
exchange, and contracts of Kitabat, are of 
the third species of acts in Mozaribat, as 
not being in the gature of traffic :—and the 
same of gifts, loans, and charities, which are 
mere gratuitous acts. 
A manager is not allowed to contract male 





* Anglice.—Desiring to borrow.—In its 
comnion acceptation, it signifies eontracting 
debt, on behalf either of one’s self or of 
.-nother, 


+ See Vol. II. p. 226. 
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and female slaves (forming a part of the 
stock) tn marriage to each A viii T is 
not permitted to a manager, according to 
Haneefa and Mohammed, to join in mar- 
riage male and female slaves which are of 
the stock of the contract.—It is recorded as 
an opinion of Aboo Yoosaf, that he may 
contract in marriage a female but not a 
male slave, because the bestowing of a 
female slave in marriage is in the nature 
of acquisition, since her dower is obtained 
from it, and her maintenance annulled.— 
The argument of Hancefa and Mohammed 
is, that the bestowing of a female slave in 
marriage is not in the nature of traffic, and 
a contract of Mozaribat includes only agency 
in such things as relate to traftic, whence 
this is the same as the making a slave 
Mokatib, or the emancipating him in ex- 
change for property; for in both these cases 
there is un acquisition of property; but as 
neither of them relates to traflic, they aro not 
included in a contract of Mozaribat ; and so 
also in the case in question. 

Any part of the stock delivercd by the 
manager to the proprietor in the manner of 
a Bazat, still continues to appertain to the 
Mozaribat stock.—Iv the manager deliver 
any part of the Mozaribat stock to the 
proprictor as a Bazat, and he make purchase 
and sale with it, it continues to belong to 
the Mozaribat stock, in the same manner 
as before. Ziffer says that the Mozaribat 
i3 annulled ; because the proprietor, in this 
instance, acts with what is his own, and he 
is incapable of being the manager’s agent. 
in work which he performs with his own 
property: the proprietor, therefore, on this 
occasion, may be said to have taken back 
so much of the Mozaribat stock; whence 
it is that a contract of Mozaribat is not 
valid where the labour of the proprictor 
is stipulated for at the time of making 
the contract. The argument of our doctors 
is, that after the Mozaribat stock has been 
duly delivered €o the manager, and taken 
possession of by him, and the manager has 
thus acquired a right of transacting with 
it, the proprictor is fully capable of*acting 
as an agent on behalf of the manager, in 
transacting with the stock; and as making 
it over in the way of Bazat amounts to a 
commission of agency, it follows that (in 
this view) the proprictor cannot be considered 
merely as receiving back his stock. It is 
otherwise where the proprictor’s uniting in 
the management is made a condition of the 
contract, originally, as this is repugnant to 
the delivery of the stock to him for the 
purpose of management, and also to his 
taking possession of it. It is also otherwise 
where fhe manager makes over the stock 
to the proprietor in the way of Mozaribat, 
which 1s not lawful; because a contract of 
Mozaribat is a contract of partnership in 
the profjt derived from the stockeof the 
proprietor, and the labour of the manager - 
and, in the case in question, none of gh 
stock appertains to the manager; whence. 
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if this were allowed, it would follow that 
both the stock: and the labour proceed from 
one party; and this defeats the use of the. 
contract. ; 

OssEcTION.—Making it over as Bazat also 
defeats the use of a contract of Bazat, as a 
contract of Bazat signifies the stock being 
found by one party, and the labour by 
another; and if, in the case in question, 
this were admitted, it would follow that 
both the stock and the labour proceed from 
ne party. 

RevLy.—Bazat significs, simply, agency ; 
and as a manager is endowed with a power 
if transaction, it follows that his deliverin 
he stock, as a Bazat, is a commission 0 
iwency, proceeding from him, in regard toa 
hing concerning which he is empowered. 

It is to be observed that, the secondar 
Mozaribat not being valid, the proprictor’s 
management with the property still remains 
subject to the orders of the manager; and 
hence the primary Mozaribat is not annulled. 

No part of the manager's expense to be 
defrayed unless he travel.—Iv the manager 
ransact his business in his own city, his 
naintenanco docs not fall upon the stock. 
If, however, he travel with it, his provisions 
and clothing arc to be furnished out of tho 
stock ;—and the same, also, of his convey- 
ance (that is to say, it is also lawful for him 
to purchase or hire a quadruped to carry 
him from place to place at the expense of 
the stock), tor this reason, that a subsistence 
is due to him on account of his confinement, 
in the same manner as the subsistence of a 
Kazee, who, as being in a stute of continc- 
ment, In the exercise of his public duties, 
is entitled to a recompense from the public 
treasury,—~or like a wife, who is entitled 
to subsistence from her husband, because 
of her being in his custody:—for the 
manager, so long as he remains in his own 
city, resides there merely as it is his home, 
and mot on account of the Mozaribat in 
particular: but upon his travelling he be- 
comes confined on behalf of the Mocaribet, 
and is therefore entitled to subsistence out 
of the Mozaribat stock.—It is otherwise 
with an hircling, who is not entitled to 
any subsistence although he travel, because 
he is already entitled to a compensation, 
nancly, his wages, which are certain, and 
for which, if he were subsisted out of the 
stock entrusted to his management, there 
would be no absolute necessity :—whereas a 
manager, on the contrary, is not entitled to 
anything but his share of the profit; but 
profit is uncertain (in other words, it is 
possible that a profit may be gained; and _it 
1s also possible that no profit may be gained) ; 
if, therefore, the manager were obliged to 
furnish his own maintenance, he might be 
a loser.—It is otherwise, also, in a cage of 
invalid Mozaribat, because the manager, in 
such a case, is entitled to wages; and it is 
likewise different from a case of Bazat, since 
a person who undertakes the management of 
a Bazat gives his labour gratuitou yy and is 
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therefore not entitled to a subsistence.—It 
is to be observed that if, on the manager's 
‘return into his own city, there remain any 
victuals or clothing in his hands, he must 
return them into the Mozaribat stock, since 
his right to those articles no longer remains, 
because of his return into his own city. 

To a distance beyond a day's journey from 
the usual place of his abode.—lF a manager 

o forth from his place of residence to a 

istance short of what constitutes a journey, 
his maintenance docs not fall upon the 
stock; fur, where he gocs only to such a 
distance as that, if he set off in the morning, 
he may by the evening return and pass the 
night at Houle with his family, he is as any 
other merchant of the place.—If, however, 
he go to such a distance as not to be able to 
return home the same evening, his mainten- 
ance is due from the stock, sinee he is absent 
upon the business of the Mozaribat.—Nifka, 
or subsistence, significs such things as are 
expended’in the supply of our daily wants, 
such as meat, drink, and clothing; and 
among these things, also, is the hire of a 
washermdn, and other servants, and the 
maintenance of a quadruped for riding; and 
vil for anointing, where that is commonly 
used, as in Mecca.— It. behoves the manager 
not to expend any of those articles of subsis- 
tence in a degree beyond what is customary ; 
insomuch that, if he execed in his expenses 
what is customary among merchauts, he is 
responsible for the excess. Medicine used 
by a manager, however, must be furnished 
at his own cost, according to the Zahir 
Rawayet. Itis recorded from Haneefa, that 
medicine is included in the subsistence ; 
because this is taken for the preservation 
of health; and as it is impossible that he 
should engage in commercial transactions 
unless he be in health, it consequently par- 
tukes of the nature of subsistenee.— The 
reason for what is said in the Zahir Rawayct 
upon this point is, that the necessity of sub- 
sistence is known and certain, Medicine, on 
tho contrary, is necessary only in case of 
supervenient sickness ; and as sickness some- 
times occurs, und sometimes does not oecur, 
it follows that medicine is no part of main- 
tenance; and hence it is that, although a 
wile’s maintenance must be furnished by her 
husband, yet she finds herself in medicine 
at her own expense. 

And it is defrayed out of the profit, not 
out of the stock.—WHUEN a profit is gained, 
the proprietor first takes the whole capital 
stock, and then the remainder is divided 
between both the parties according to stipu- 
lation: the subsistence of the manager, 
therefore, is taken from the profit, and not 
from the capital, although the manager 
should have expended out of the capital for 
his subsistence. 
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brokerage) to the account of the capital 
stock :—but he is not to charge the capital 
with what he expends upon himself for sub- 
sistence: for this reason, that it is the cus- 
tom of merchants to charge the former to the 
account of their capital, but not the latter ; 
and also, because the former enhances the 
value of the goods, but not the latter. 

Allexpenses upon articles purchased which 
do not substantially add to the article, are 
voluntary on the part of the manager.—I¥ a 
manager have in his hands one thousand 
dirms, and lay them all out in the purchase 
of cloth, and expend one hundred dirms of 
his own property in bleaching and porterage 
and the proprietor of the stock had desire 
him to act according to his own discretion, 
—in this case the manager is accounted to 
have acted voluntarily, because as he hereby 
subjects the proprictor of the stock to a debt, 
it follows that the proprictor’s instruction to 
him to act according to his own discretion, 
does not include a transaction of this nature, 
as was formerly cxplained.—If, on the other 
hand, the manager, in the case in question, 
expend one hundred dirms of his own in 
dying the cloth red, he is a partner in the 
excess occasioned by the dying, because the 
colour is a substantial property existing in 
the cloth: henec, when the cloth is sold, the 
manager receives his share in respect to the 
colour ; and also his proportion of the cloth, 
us undyed, according to the contract of 
Mozaribat: contrary to the case of bleaching 
and portcrage, as that does not occasion any 
additional substantial property to exist in 
the cloth ;— whenee it is that if any usurper 
bleach cloth which he has seized, without 
the consent of the owner, and the value be 
enhanced by the bleaching, yet the proprietor 
is at liberty to take back the lath without 
making him any compensation ;— whereas, if 
the usurper dye the cloth red or yellow, the 
owner Is not at liberty to take it back with- 
out making a compensation, but hasit at his 
option either to ake the cléth, allowing the 
usurper the difference occasioned in the value 
by dying,—or to take an indemnification for 
the value of the cloth as it stood at the time 
of dying, and suffer it to remain with the 
usurper. It is to be observed that, on the 
manager becoming a partner in the cloth in 
consequenee of the dying, he is not respon- 
sible for any thing, because the proprietor’s 
direction to him, ‘‘ to act according to his 
own discretion,” comprchends a liberty to 
the manager to mix his own property with 
the Mozaribat stock; as was before men- 
tioned. ; 


Section. 


Case of loss of the stock after a profit having 
been acquired and a debt incurred upon it.— 
IF a manager, having one thousand dirms in 


All expenses incident to the sale of stock his hands, under an agreemeut of half the 


must be defrayed out of that.—IF the manager 
sell goods and effects in the way of traffic, he 


| 


profit, ‘purchase linen (for instanee) to the 
amount of one thousand dirms, and sell the 


must charge the expense attending these | same for two thousand dirms, and again pur- 
goods and effects (such as porterage and |chasea slave for two thousand,—and should 
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not pay the price of either article (that is, of 
the cloth, or of the slave), until such time as 
these two thousand dirms perish in his hands, 
in this case the proprietor of the stock must 
make satisfaction to the amount of fifteen 
hun dirms, and the manager to the 
amount of five hundred; and one fourth of 
the slave appertains to the manager, and 
three fourths to the Mozaribat oe The 
compiler of the Hedaya remarks that what is 
here said is the necessary result of the case ; 
for the whole of the price is incumbent upon 
the manager (since he is the contracting party 
in the purchase) ; but yet he is entitled to 
call upon the proprictor of the stock for 
fifteen hundred dirts; the proprietor, there- 
fore, is responsible for fifteen hundred (at 
the end of the transaction, not at the begin- 
ning of it), for this reason, that when the 
Mozaribat stock* was converted into cash, a 
prone appeared upon it, of which five hun- 
red dirms go to the manager : consequently, 

upon his purchasing thic live for two thou- 
sand, he purchases one fourth of the slave 
on his own account, and three fourths on 
account of the Mozaribat (according to the 
division of the two thousand) ; and upon the 
two thousand perishing, the price of the slave 
is due from him, as it is he who made the 
bargain for him; but he is entitled to call 
upon the pfoprictor for three fourths of the 
price, because he acts as his agent in the 
purchase thereof. ‘The manager’s share, 
which is one fourth, is detached from the 
Mozaribat stock, for that is secured (that is 
to say, it is incumbent upon the manager to 
give one fourth of the price to the sellers 
fof the slave and cloth] after the destruction 
of the stock); but the Mozaribat stock is a 
trust; and a property secured is inconsistent 
with a property in trust: it 18 therefore in- 
dispensable that the manager’s share be so 
detached ;—and three fourths of the slave 
continue in the Mozaribat stock, for in that 
there is nothing gnconsistent with Mozaribat; 
—consequently ae capital then becomes two 
thousand tive hundred, because the proprie- 
tor of the stock has given to the manager, in 
the first instance, one thousand dirms, and 
fifteen hundred in the second instanee.—The 
slave, however, cannot be sold, so as to make 
any profit of him, for less than two thousand, 
because he has been bought for two thousand. 
—With respect to what is above said, that 
‘“the fourth of the slave is detached, and 
the other three fourths continue in the Moza- 
ribat stock,’—the use of this appears where 
the manager sells the slave (suppose) for four 
thousand dirms,—for in this case the capital, 
which is two thousand five hundred dirms, 
must be deducted from that proportion which 
appertains to the Mozaribat, which is three 
thousand dirms,—and consequently a protit 
of five hundred remains to be shared between 
the parties. . 

Cases ®f sale by the employer to the 


Namely, the liven. 
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manager. — Ir the managcr be possessed 
of one thousand dirms, and tho propriotor 
of the stock purchase a slave for tive hun- 
dred dirms, and sell him to the manager 
in return for the capital stock (namely, 


dirms ;* for such sale is lawful, because of 
the difference of views In it,—since the view 
of the proprietor of the stock is to obtain one 
thonsand dirms, at the same timo securing 
the continuance of the Mozaribat contract ; 
and the view of the manager is to obtain pos- 
session of the slave.—The sale, therefore, is 
lawful, that the ends of both parties may be 
answered, although it be a sale of property 
belonging to the party for property belonging 
to the party.—There is, however, in this 
sale, a Sabla of illegality; since the 
slave does not, in fact, pass out of the pro- 
perty of the proprictor of the stock ; anda 
semblance is connected with a reality in any 
matter ¢oncerning which caution is requisite. 
— Now caution is requisite in a Morabihat 
sale, since the points on which it turns aro 
confidence, and wv caution against the sem- 
blanee of deecit: and accordingly, in the 
Morabihat sale, regurd is had to the lowest 
price, which is five hundred dirms. 

Or by the manager to the employer.— 
Ir a manager, possessed of stock to the 
amount, of one thousand dirms, purchase ao 
slave for those thousand, and sell him to his 
employer for twelye hundred, he is con- 
sidercd as selling him, by a Morabihat sale, 
for cleven hundred, since the contract in 
question is considered, with respect to one 
half of the profit (which is the proprietor’s 
share) as non-cxistent:~—as was formerly 
explained in treating of Morabihat sales. 

Case of a slave purchased by the manager, 
and who is afterwards guilty of homicide — 
Iva manager be possessed of onc thousand 
dirms, under a Son of half the profit, and 
with thesethousand purchase aslave valuedat 
two thousand, and the slave aceidentully slay 
a person, three fourths of the atonement rest 
upon the proprietor of the stock, and one fourth 
upon the manager ;—because, as the atonc- 
ment is an expense attcudant upon the right 
of property, the proportions of 1f are, conse 
quently, according to the proportions of right 
of property. Now the property is hero held 
between the partics in four lots. three of 
which appertain tu the proprietor of the 
stock, and one to the manager; because, upon 
the capital being resolved into one specific 
article, the profit (namely, one thousand 
dirms) becomes evident; and that is between 
the two in equal shares; and one thousand 
(th€ original capital) appertains tothe proprie- 
tor of the eae as the value of the slave is 
two thousand. Upon each party paying his 
proportion of the atonement, the slave be- 
comes excluded from the Mozaribat stock :~ 


* See sales of profit. 
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the manager’s share in him ; because, in the 
present instance, his responsibility with re- 
hed that share operates upon him, and 
that share is no longer asa deposit 
with him; and Mozaribat stock is a deposit, 
aS was thse explained :—and the pro- 
peers share, because, upon the magistrate 
ecreeing the atonement to be divided be- 
tween both, the slave also becomes divided 
between them; and a contract of Mozaribat 
is dissolved by a participation in the stock. 
—It is otherwise in the case exemplified 
inthe beginning of this section (where two 
thousand dirms perish in the manager's 
hands), for there the three fourths which 
form theshare of the proprictor of the stock 
do not become excluded from the Mozaribat 
contract.—The difference between that case 
and the case now under consideration, exists 
in three shapes. I. In the former case the 
res ene E ty of traffic only is incumbent ; 
and responsibility of traffic is not repugnant 
to Mozaribat, since Mozaribat itsclf is a 
branch of traffic ;—whereas, in the“case in 
question, responsibility for offence is incum- 
bent; and responsibility for offence is not a 
branch of traffic.—1lI. Inthe former case the 
whole price is incumbent upon the manager, 
although he have a right to revert upon the 
prorictor of the stock ;—in that instance, 
the: efore, there is no necessity for division.— 
III. The slave, in the instance of offence, 
escapes, as it were, from the property of both 
partics, in consequence of his offence, and 
their paying an atonement for him, is, as it 
were, a purchase of him de novo.—He, there- 
fore, no longer ap ertains to the Mozaribat 
stuck, but is held between the parties in four 
lots, performing service to the manager onc 
day, und to the stock proprietor three days. 
altcrnately—contrary to the former case. 
The manager bargaining for an article, 
and then losing the stuck, must have recourse 
to his employer for another stock, to avabl 
him to fulfil his engagement,—I¥F a manager 
be possessed of a thousand dirms, and there- 
with purchaso a slave, but neglect paying 
the price to the seller, and the thousand 
dirms perish in his hands, the proprietors of 
the stock must, in this case, make over an- 
other thousand tothe manager, and the Mo- 
zaribat stock is then two thousand dirms.— 
The reason of this is, that as the stock is 
merely a deposit with the manager, he there- 
fore cannot be considered as having duly re- 
ceived the price in virtue of his seisin [of the 
one thousand dirms], since a receipt in virtue 
of seisin is not established unless it involve 
responsibility.— Now, as a due receipt of the 
price, by the manager, is not established, it 
ollows that he is entitled, even repeatedly, 
to take the price from the stock proprietor, 
that is to say, if he take the price from the 
propeetor, and it be again lost in his hand, 
e may again take the price from him; and 
80 on, repeatedly, until the seller’s demand 
be satisfied ;—and the Whole of what the 
roprietor thus makes over to the manager 
comes stock.—It is otherwise in the care of 
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an agent commissioned to purchase a specific 
slave forone thousand specific dirms,—where 
the constituent: delivers the price to the 
agent before the purchase, and they are lost 
in his hands after the purchase; for in this 
case the agent cannot take the price from his 
constituent more than once, since it is possi- 
ble to consider him as having already made 
a due receipt of the price from his consti- 
tuent: for agency is not repugnant to re- 
sponsibility, but israther involved with it ;— 
as where, for instance, an usurper is com- 
missioned by the proprietor to sell the thing 
he has usurped.—It is to be observed that, 
in the case of agency, as here adduced, the 
agent reverts to his constituent only once.— 
If, however, the agent were first to make the 
punen ase, and then to receive the price from 

is constituent, he cannot afterwards revert 
to him at all; because, as the agent becomes 
endowed with a right to call upon his consti- 
tuent on the instant of the purchase, it fol- 
lows that his seisin of the price, after that 
was due, is a complete receipt on his part :— 
he is therefore considered as having duly 
received the price, in virtue of his seisin of 
it after the purchase :—on the contrary, what 
the constituent makes over to the agent 
before the purchase is merely a deposit in 
his hands; and after the purchase it stilt 
remains a deposit with him, since, in this 
instanec, no cause of responsibility appears 
even after the purchase.—The agent, there- 
fore, In this case, is not considered as having 
duly reccived the price; and con: . _“*,, 
upon that being lost in his hands, he ma 
take it again from the purchaser :—but if, 
again, it be lost in his hands, he cannot 
again revert upon the purchaser, since here 
a due receipt has been established, as before 
explained, 


CHAPTER VY. 


OF DISPUTES BETWEEN THE PROPRIETOR OF 
THE STOCK AND THE MANAGER. 


In disputes respecting the acquisition of 
profit upon the existing stock, the assertion 
of the manager is to be credited.—I¥ the 
manager haye two thousand dirms in his 
hands, and say to the stock-proprietor, “‘ you 
entrusted me with one thousand, and one 
thousand has accrued as profit,” and the 
proprietor reply, “‘ I entrusted you with two 
thousand,’’—the assertion of the manager 
is to be credited.—Haneefa was at first of 
opinion that the assertion of the proprietor 
should be regarded ; and such is the doctrine 
of Ziffer;—because the manager here appears 
as a plaintiff, claiming a partnership im the 
proband the proprietor as a defendant, 

enying his claim; and the assertion of the 
defendant is to be credited.—Haneefa, how- 
ever, afterwards retracted this opinion, and 
admitted that the assertion of the manager 
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must be-credited ; because the dispute here 
turns npon the amount received ; and oon- 
cerning that the assertion of the receiver 
must be credited, whether he be merely a 
trustee, or otherwise, since he best knows 
what he has received. 

But in disputes concerning the proportions 
of profit, that of the proprietor.—I¥r the 
parties dispute, not only concerning the 
amount of the stock, but also concerning 
the proportion of the profit,—the manager 
affirming it to be between them in equal 
shares, and the proprietor asserting it to be 
in three lots, two for himsclf and one for the 
manager, the assertion of the proprietor is 
to be credited; because the manager here 
claims profit in virtue of a condition, which 
condition operates to the prejudice of the 
proprietor ; his assertion, therctore, is to be 
credited.—But if either of the two produce 
evidence, his declaration must be admitted, 
as evidence is positive proof. 

As also in disputes concerning the nature 
of the agreement under which the stock was 
entrusted to the manager,—IlF a person, 
having one thousand dirms in his hand, say, 
‘*such a person entrusted me with these mn 
the way of Mozaribat, under a condition of 
half the protit,”—and the peren alluded to 
say, ‘‘I gave him the one thousand dirms as 
Bazat,’”’ the declaration of the proprictor is 
to be credited ; because the manager is plain- 
tiff in this instance, since he either claims 
from the proprictor a recompense for his 
service, or alleges a condition to his pre- 
judice, or a partnership in the profit,—all of 
which the proprietor denics. 

Ir a person, having in his hands one thou- 
sand dirms, the property of another, asse ’ 
that ‘‘ those thousand had been lent to him | 
by that other,” and the other assert that 
‘* he entrusted him with them in the manner 
of Bazat, deposit, or Mozaribat,’”’ the asser- 
tion of the proprietor is to be credited on the 
one hand, or evidence adduced by the person 
in question on tl other;—because he asseits 
his having obtained possession of the sum 
in dispute, by a loan; which the proprictor 
denies. 

If the proprietor assert a restriction, the 
denial of the manager is credited.—I¥ the 
proprieter of the stock advance an allega- 
tion, against the manager, of restriction tu 
one mode of traflic, affirming, for instance, 
that ‘‘he had directed him to trade in cloth, | 
and in no other article,’—the assertion of: 
the manager, upon oath, must be credited,— 
for, ag universality is the original thing in 
a contract of Mozaribat, and restriction can- 
not be imposed in it but by particular stipu- 
lation, it fullows that the assertion of the 
party who rests upon the original thing 
must be credited. It is otherwise in agency, 
for in that restriction is the original thing. 

But if each allege a different restriction, 
the allegation of the proprietor 1s credited,— 
Ir the proprietor allege a restriction to one 
particular mode of traffic, and the manager 
allege a restriction to another particular 
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mode, the assertion of the proprietor must 
be credited ; for‘here both parties agree in 
the contract being restricted, and the pro- 
prietor’s admission, in this particular, is 
pleaded against him.—His assertion, there- 
fore, is to be credited on the one hand; or 
evidence adduced by the manager, on the 
other ;—for the manager stands in need of 
evidence to disprove his responsibility ; but 
the proprietor docs not stand in need of 
evidence. 

In disputes concerning restriction to time, 
the evidence which proves the latest date ts 
preferred.—Ir the proprietor allege a restrio- 
tion in point of time, and produce evidence 
thereto, and the manager allege a restriction 
to anothcr time, and produce evidence there- 
to,—the proprietor, on his part, assertin 
that “She entrusted him {the manager] wi 
one thousand dirms, in the manner of Moza- 
ribat, for the purpose of purchasing wheat 
in the month of Raneaa” (producing evi- 
denee in support of his allegation), —and the 
manager, that “he [the proprictor] gave 
him one thousand dirms for the purpose of 
purchasing wheat in the month of Shawal” 
(producing evidence in uEpoU of his allega- 
tlon),—the evidence which tends to prove 
the latest date must be preferred; because 
the condition last stipulated annuls the con- 
dition tirst eee vie 


BOOK XXVIIT. 
OF WIDDA, OR DEPOSITS. 


Definition of the terms used in deposit.— 
Wippa, in the language of the Law, signifies 
a person empowering another to keep his 
A proprietor of the thing 1s 
stylea Modcee, or the depositor ;—the person 
so empowered, the Moda, or trustee ;~and 
the property so Icft with another, for the 
purpose of keeping it, is styled Widdeeyat 
because Widda literally means to leave, an 
the thing in question 1s left with the Moda 
or trustee. 

4 trustee is not responsible for a deposit 
unless he transgress with respect to it—A 
DEVOSIT remains in the hands of the person 
who reccives charge of it, us a trust,—that is 
to say, he is not answerable for it. If, there- 
fore, a deposit be lost or destroyed in the 
trustce’s hands, without any transgression 
on his part, he is not in that case responsible 
for it; because the prophet has said, “‘ an 
honest trustee is not responsible ;’’—and also, 
because there 18 a neccssity, amongst man- 
kind, for deposits; and this necessity could 
not be answered in case of making trustees 
responsible, as no one would then accept the 
trust. 

He may keep it himself, or commit the care 
of ét to any of his family.—A TRUSTEE may 
either keep the deposit himself, or commit it 
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for that parbose to some one of his family, 
such as his wife, his son, his mother, or his 


father ; because it is evident that a trustee 
does not engage to keep the property of 
another with more care than he does his 
own; and he sometimes keeps his own him- 

and sometimes commits it to one of his 
family. Besides, there exists an absolute 
necessity for committing the trust to his 
family, since it is neither possible for him to 
remain always in the house, nor, when he 
goes out, to carry the deposit with him.—lor 
all those reasons, therefore, the consent of 
the proprietor is understood to cxtend to the 
trustece’s committing the deposit to the care 
of his family. 

But if he give charge of it to a stranger 
he becomes responsible.—Burt it the trustee 
should commit the deposit to the charge of 
any other than a member of his family (as if 
he were either to hire some person out of his 
family, for the purpose of keeping it,—or 
to give it in deposit to some onc out of his 
family), he is then responsible, in as much 
as there is a difference between the care of 
different people, and it was his own care, and 
not that of another, to which the proprictor 
assented. Besides, a thing does not involve 
its similar; and hence a trustee is not em- 
powered to constitute another the trustee of 
th: same thing; in the same manncr as an 
agent is not permitted to constitute another 
agent. (By the term family, in this place, 
is to be aadestone wll such as live with the 
trustce, or whose muintenance is incumbent 
ay him, or his upon them, as a wife or 
adult son.) 
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invalidates the responsibility, and the case is 
therefore the same as if he were to plead that 
the proprietor had empowered him to consign 
the deposit to another. 

He becomes responsible on neglecting to 
deliver tt on demand.—Ir the proprietor of 
the deposit demand it from the trustee, and 
he neglect delivering it to him, being at 
the same time capable of such delivery, he 
becomes in that case responsible for it, since 
his neglecting or refusing to deliver it, under 
a capacity to do so, is a transgression.—The 
ground of this is, that the demand of the 
proprietor clearly indicates his dissent from 
the trustee’s retaining possession any longer, 
and is therefore a dismission of him from the 
trust.— Hence the trustee is responsible, be- 
cause of his retaining possession atter such 
dissent. 

If he mix it inseparably with his own pro- 
perty, he must make the proprietor a com- 
pensation,—I¥ the trustee mix the deposit 
with his own property, in such a manner 
that a separation becomes difficult, he must 
in that case make an adequate compensation, 
and the proprictor (according to Haneef‘) 
has not the option of sharing the mixed pro- 
perty, whether the mixture be of a homo- 
geneous nature (such as milk with milk, 
wheat with wheat, or white dirms with white 
dirms), or of a heterogencous nature (such as 
oil of sesame with oil of olives, or wheat with 
barley). The two disciples allege that where 
the mixture is of homogeneous articles not 
of a liquid nature (such as white dirms with 
white iene or wheat with wheat), the pro- 
prictor of the deposit has the option either 


And so also, tf he lodge tt ina place of of becoming a sharer with the trustee, or of 


custody belonging to another.—IPr a trustee 
lodge the deposit in a place of custody * 
belonging to another, he becomes respon- 
sible for it; because the lodging it in 
another's place of custody is, in effect, depo- 
siting it with that other.—It is otherwise, 
however, if he hire the said place; for in 
that instance his lodging it there is con- 
sidered in the same hght with his keeping 
it himself, and iharctore ducs not induce 
responsibility. 

e 1s not made responsible by putting tt 
out of his own possession with a ciew to th 
imanediate preservation of if.—l¥ the house 
of a trustee take tire, and he deliver the 
deposit to his neighbour,—or if, being in a 
boat on the point of sinking, he throw the 
deposit into another boat,—and it in either 
case be lost, he is not responsible, since he 
acted only for the preservation of it, and 
consequently according to the consent of the 
proprietor. But the assertion of the trustee, 
in such cases, is not to be credited unless 
supported by witnesses, since, upon ,the 
establishment of a cause of responsibility, 
he pleads the existence of a necessity, which 


* Arab. Makan Mohirrez; meaning. a 
chest, or other place of security. (See Hirz.) 


taking a compensation for the value ; because 
although it be impossible, in such a case, for 
the proprictor to reeelve his right with 
respect to appearance, still it is possible for 
him to reecive it with respect to reality (that 
is, in effect), by making a division, since, in 
all articles of weight, or measurement of 
a ean a delivery by division is equi- 
valent to a delivery of the actual article, 
according to all authorities.—Such, there- 
fore, being the case, 1t appears that mixture, 
in the instance in question, isa destruction 
in one respect, but not a destruction in 
another respect ; and consequently, that the 
proprietor of the article placed in deposit has 
the option either of taking a compensation 
on the principle of the mixture being a 
destruction, or of becoming a sharer (if he 
pleas) on the principle of its not being a 
destruction.—The argument of Haneefa is 
that mixture is in every respect a destruc- 
tion, because of its being an action which 
occasions an impossibility of returning the 
thing to the proprietor in its original sub- 
stance.—In regard to what the two disciples 
advance, that ‘‘it is possible for the pro- 
prietor to receive his right with respect 
to reakty, by means of a divisiqn,” it is 
answered that the proprietor cannot attain 
hig actual right : means of division. 


Besides, division has been instituted 
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from necessity, merely as ao mode of 
advantage in cases of partnership. Divi- 
sion, therefore, is merely an effect of part- 
nership, and is incapable of being a cause 
of it, for otherwise the principal would 
become secondary, and the secondary prin- 
cipal.—The result of this disagreement is that 
if the proprietor should exempt the trus- 
tee, where he makes the mixture, by saying 
to him ‘‘ I exempt you from the compensation 
due by you on account of the mixture,” in 
that case, according to Hanceta, his right 
becomes entirely cancelled, since (agreeably 
to his tenets) the pruprictor’s right is limited 
to the compensation, which he expressly 
foregoes ; — whereas, according to the two 
disciples, the proprietor’s right of option to 
a compensation ceases in consequence of such 
exemption, and resolves itself intoa share in 
the mixed property; because although, by the 
exemption, his right of option be destroyed, 
still his actual property is not destroyed.— 
It is to be observed that the mixture of one 
liquid with a different liquid (such as of oil 
of Sesame with oil of olives) destroys the 
right of the proprictor to a participation in 
the mixed property, and fixes and deter. 
mines it toa compensation, according to all 
our doctors, as such a mixture is a destrue- 
tion with respect both to appearance and 
reality, since a division is in this instance 
impracticable, because of the difference of 
species.—Of the same class, according to the 
hawayet Saheeh, are all cases of an admix- 
ture of different articles, not liquids, where 
the separation is difficult, as in the mixture 
of wheat with barley.—In cases where the 
separation requires a process, or is attended 
with some difficulty (such as if dirms should 
be melted and incorporated with others), the 
depositor’s right to the substance ceases, and 
he is entitled to a compensation, according 
to Haneeta, as before stated. Aboo Yoosuf 
holds that in this case the smaller 1s subordi- 
nate to the greater (for, according to his 
tenets, superiority must be regarded), and 
that, therefore, the person who possessed the 
largest share of the property becomes pro- 
prietor of the whole, and liable to compen- 
sate to the other for the value of his quan- 
tum.—Mvhammed, on the other hand, main- 
tains that the proprietor of the deposit be- 
comes a participator with the other in either 
case, because, according to his tencts, species 
cannot acquire a superiority over the same 
species, as has been already explained in 
treating of La 

Tf the mixture ve occastuned by accident, 
the proprietor becomes a proportionate sharer 
an tre whole.—Ir a deposit be mixed with 
the property of the trustee, not by any act 
of the latter, but by accident (as if a bag 
containing the deposit, and another contain- 
ing property of the trustee, should both be 
torn, and the contents mingled together), in 
that casa the trustee becomes a sharer in 
the property with the depositor, and is not 
responsible for a compensation, since he did 
not commit any act inducing responsibility. 
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—They therefore become partners in the 
Ty ete to all ou ee F 
e trustee erpend a part, and suppl 

the defictency, by 'itcture, from his own sae 
perty, he ts responsible for the whole.—Ir a 
trustee expend part of the deposit, and then 
produce ao similar to what he had expended, 
and mix it with the remaining part, in such 
a manner that a separation is difficult, he is, 
in that case, responsible tor the whole of the 
deposit; because the part expended is a 
debt due by him, which he cannot otherwise 
discharge Ha in the presence of the owner. 
—When, therefore, he mixes his own pro- 
perty with the remainder of the deposit, he 
in fact destroys that remainder ; a8 was before 
explained. 

n cases of transgression woith respect to the 
depastt, the trustee is responsible so long as 
the transgression continues, —IF a trustee 
transgress with respect to the deposit, by 
converting it to his own use (as if, being a 
quadruped, he should ride upon it,—or, being 
agown,,he should weur it,—or, being a slave, 
he should use his services),—or by com- 
mitting it to the care of a stranger, and he 
afterwards refrain from the use of it, or re- 
evive it back from the stranger, his respon- 
sibility thereupon ceases. Shatei maintains 
that he does not become exempted from 
responsibility ; because the contract of de- 
posit ceases and determines immediately on 
the existence of responsibility, since respon- 
sibility and deposit are irreconcileable :—tho 
trustee, therefore, In such case, cannot be 
exempted until he make actual restitution to 
the pepe The argument of our doctors 
is, that the ordcr of the depositor to preserve 
the property continued to operate, as it was 
absolute, and not restricted to any particular 
time ; it being understood, in this case, that 
the proprietor had gencrally desired him to 
preserve the property, without restricting 
such desire to any particular time. — As, 
therdfore, the order is still in force, it follows 
that the trustee, aftcr abstaining from the 
transgression, becomes again trustee, be- 
cause the object of the contract was prescr- 
vation.—The contract, morcover, was sus- 
pended in its effect merely from the neces- 
sity of establishing a breach of it: when, 
therefore, the breach is removed, the con- 
tract becomes revived in its effect; in the 
same manner as where a person hires another 
to guard his property for a month, and the 
person so hired remits his guard for part of 
the month, in which case he is entitled to 
wages in proportion to the number of days 
he did watch.—In answer to Shafei’s asser- 
tion, that ‘‘ the trustee cannot be exempted 
from responsibility until he make actual 
res{{tution to the proprietor,”’ it is to be ob- 
served that, as the original order still con- 
tinues in force, and the trustee ceases from 
his transgression, a recovery of the deposit 
is obtained into the possession of the trustee, 
who is the substitute or confidant of the 

roprietor ; and as this recovery is equiva- 
ent to a restitution of it to the proprietor 
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himself, he (the trusteo] is consequently not 
responsible is it on ee ground of destruc- 


. Ef the trustee deny the deposit, upon de- 
oad he 18 payouts in case of the loss 
of tt.—Ix the proprietor of the deposit de- 
mand it of the trustee, and the trustee deny 

deposit, and it be afterwards lost, the 
trustee is in that case responsible ; because, 
as the depositor, in making the demand, 
dismisses the trustce from his charge, it fol- 
lows that the trustee, in retaining the deposit 
after such demand, is an usurper, and is con- 
sequently responsible. —If, also, after the 
denial, the trustee should acknowledge the 
deposit, still he does not thereby become 
exempted from responsibility, because the 
contract had been previously done away, 
inasmuch as the dcmand of restitution by 
the depositor was a dissolution on his part, 
and the denial of the deposit was a dissolu- 
tion on the part of the trustee; in the same 
manner as the denial of agency by the agent, 
or of sale either by the buyer or seller, is a 
dissolution on their part.—Now when a 
dissolution takes place on both sides, the 
contract to which it relates is done away, 
and cannot afterwards be revived, unless by 
a new formation, which does not appear in 
the case in question.—In this case, there- 
for, a recovery into the possession of the 
proprietor’s substitute cannot be understood. 
—It is otherwise where the trustec deviates 
from his instructions by transgressing upon 
the property, and afterwards ceases from 
such deviation, and conforms to his orders, 
for in this case a recovery appears into the 
possession of the proprictor’s substitute, as 
was before explained. 

But not of the denial be made toa stranger. 
—Ir the trustee deny the deposit to sume 
other than the proprietor, he is nut respon- 
sible, according to Aboo Yoosaf (contrary to 
the opinion of Ziffer), because denial to any 
other than the proprietor may be fof the 
sake of preservation. ‘The trustee, morc- 
over, is not competent to his own dismission, 
unless in the presence of the depositor, or 
unless the depositor claim his property from 
him. ‘The order for keeping the property, 
therefore, still continues in force :—contrary 
to where the denial is made to the depositor. 

A trustee ts at liberty to carry the deposit 
with him upon a journey. —A TRUSTER is at 
liberty, according to Hanecta, to carry the 
deposit with him when he travels, although 
carriage and other expenses be thereby in- 
narred The two disciples maintain that 
this is not permitted to him where carriage 
or other expense is incurred. Shafei, on the 
other hand, maintains that it is not allowable 
in either case, because he considers an oder 
to keep the article in the common accepta- 
tion of keeping, namely, keeping in citics; 
in the same manner as where a person hires 
another for the preservation of his goods for 
a stated time, in which case the person hired 
is not at liberty to travel with the goods,— 
or, if he should do so, becomes responsible 
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forthem. Tho argument of Haneefa is, that 
the proprietor’s commission for preservation 
is absolute and unconfined ; and that a plain 
is a place of preservation, provided the road 
be secured; on which principle it is per- 
mitted to a father or guardian to travel with 
the pera of their ward. The reasoning 
of the two disciples is that, in case of tra- 
velling, where carriage for the deposit is 
necessary, the expense of it must fall on 
the depositor ; and as it is probable he may 
not assent to this, his commission for keepin 
the article must, in such a case, be considere 
as limited to a city.—The answer to this is 
that the circumstance of the expense of re- 
moval falling upon the proprietor is of no 
moment, as 1t may be a consequence of an 
attention to the preservation of his property, 
and the fulfilment of his commission.—The 
answer to Shafei is that although all articles 
chiefly abound in cities, still the keeping or 
preserving of them is not particularly con- 
tined to cities, but extends alike to cities and 
to plains; since the inhabitants of plains 
must necessarily keep their property in 
plains.—Besides, a removal of the deposit 
may sometimes be a desirable object to the 
a Bey as where it is made from a city 
in danger to one In security; or to the par- 
ticular city in which the proprietor dwells. 
—Now as the kecping of an article is not, in 
its common acceptation, limited to cities, it 
follows that a commission for keeping is not 
limited to any particular city. It is other- 
wise in a case of hire for keeping, as hire is 
a contract of exchange, which requires a 
delivery of the subject of the contract 
(namely, keeping or guarding) in the place 
where the contract is executed. 

Provided the contract be absolute, the road 
safe, and the journey necessary.—IT is to be 
observed that this case procceds on a supposi- 
tion of the contract being absolute, the road 
which the trustee travels safe, and the journcy 
necessary: for, if the road be dangerous, or 
the journey not necessary,‘ the trustee is 
responsible, according to all our doctors.— 
If, also, the journey be not necessary, and 
the trustee travel with all his family, he is 
not responsible: butif, the journey not being 
necessary, he should leave his family be- 
hind, he becomes responsible, as in that case 
it was his duty to have left the deposit with 
his family. 

Unless this be expressly prohibited.—I¥ the 
proprictor expressly prohibit the trustee 
from carrying the deposit out of the city, and 
he nevertheless carry it out, he becomes in 
that case responsible for it, as the restriction 
so imposed is a valid one, since keeping the 
article in a city is most eligible. 

In case of a deposit by two persons, the 
trustee cannot deliver to either his share, but 
m presence of the other.—I¥ two men deposit 
something jointly with another, and one of 
them &fterwards appear, and demand his 
share of the deposit, the trustee must not 

ive it, unless in the presence of the other 
epositor, according to Haneefa. The two 
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isciples maintain that the trustee must 
deliver the claimant his share ;—and_ the 
same is also said in Kadooree’s compendium. 
In the Jama Sagheer it is said that if three 
men deposit one thousand dirms with a 
particular person, and two of them after- 
wards disappear, the third is not entitled to 
take his share, according to Haneefa: but 
according to the two disciples he is entitled 
to take it. (It is to be observed that this 
difference of opinion relates solely to articles 
of weight, or measurement of capacity.) The 
argument of the two disciples is that the 
depositor claims his own share only, and is 
therefore entitled to receive it, where it is 
attainable, in the same manner as a copartner 
in a debt. The argument of Hanectia is 
that the person present, in claiming his 
own share, necessarily claims half ot the 
absentee’s, since he claims a scparate and 
determinate portion, whereas his right is 
indefinite. Now where a right is mixed 
indefinitely with another, it is to be rendered 
separate and detcrminate only by means of 
division; but the trustee has no power to 
make a division ; and accordingly, if he were 
to give the present claimant his share, it is 
not accounted a division by any of our 
doctors.—It is otherwise in a case of a par- 
ticipated debt, because, in that instance, the 
present creditor claims from the debtor a 
delivery of his right, which may be made 
without a division, since debt is discharged 
by means of similars.—With respect to what 
is advanced by the two disciples that ‘‘ the 
depositor is entitled to receive his share 
where it is attainable,” it may be answered, 
that it does not from thence follow that the 
trustee is liable to any compulsion on that 
head :—in the same manncr as where, for 
instance, a person deposits one thousand 
dirms with another, who is indebted in one 
thousand dirms to a third person ; in which 
case, although it be lawful tor the creditor 
to take his due wherever it be attainable, still 
it is not lawful for the trustee to pay him 
with the said deposit. 

Two persons, receiving a divisible article in 
trust, must each keep an half.—l¥ a person 
deposit, with two men, an article capable of 
division, it is not lawful for either of these 
trustees to commit such article entirely to 
the other, but they must divide it, and 
retain each an half; whereas, if the article 
were incapable of division, cither might law- 
fully keep it entirely with the consent of the 
other.—This is the dectnine of Hanecfa ; and 
such also is the law, according to him, in a 
case of two pawnces, to whom a thing 
incapable of a division is jointly pledged ; 
for in that case either of them, with the con- 
sent of the other, may retain sole possession 
of it ;—and so likewise, in the case of two 
agents empowered to buy anything, and 
entrusted jointly with the Print pest ; 
for in that case, also, one of the parties may 
retain the whole of the money with the con- 
sent of the other.—The two disciples alee 
that it is lawful for one of the parties to take 
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entire charge, withthe consent of the other, 
in either case; for as the proprietor has 
manifested his confidence in the integrity of 
both, it is therefore lawful for either to 
deliver the deposit to the other without being 
responsible, in the same manner as where the 
deposit is incapable of division.—The argu- 
ment of Haneefa is, that the proprietor has 
given his approbation to the charge bein 

united in two, but not to its being veste 

entirely in one; because the act of keeping, 
where it relates to a divisible article, applies 
only to a part of the article, not to the whole. 
—The delivery, therefore, of the whole by 
cither party to the other is without the pro- 
prictor’s consent; and the party who makes 
such delivery is accordingly responsible.— 
But the receiver is not responsible, since 
(according to his tencts) the trustee of a 
trustee is not subject to responsibility. It 
is otherwise where the deposit is incapable of 
division ; for where an articlo of that nature 
is deposited with two persons, it is impos- 
sible for ¢hem jointly to be concerned in the 
caro of it every hour of the day and night, 
unless by turns ; and the approbation of the 
proprictor, with respect to the whole, is 
therefore of necessity construed to extend to 
either of them in particular. 

Restrictions are not regarded where they 
are repugnant to custom or convenience.—I¥ 
the proprictor of a deposit say to the trustee 
‘deliver, not the deposit to your wife,” and 
he nevertheless deliver it to his wife, he 
becomes in that case responsible.—It ig 
recorded, in the Jama Sagheer, that if the 
proprictor prohibit the trustce from deliver- 
ing the deposit to any one of his family, and 
he nevertheless deliver it to one of his family 
from any unavoidable necessity, he is not 
made responsible by having so delivered it; 
—as if, for instance, the deposit be an animal, 
and the proprictor prohibit the trustee from 
giving charge of it to his slave;—or as if, 
being of the description of things usually 
committed to the care of women, he should 
prohibit him from delivering it to any of his 
wives. The compiler of the Hedaya remarks, 
that as the former of these reports is absolute, 
and that quoted from the Jama Saghecr 
restricted, the first ought also to be under. 
stood as restricted ; for this reason, that it is 
impossible to manage the conservation with 
an observance of the condition, which is 
therefore nugatory. But if the trustee should 
not act from necessity,—as if, having two 
wives, or two slaves, the proprietor should 
prohibit the delivery to one particular wife, 
or to one particular slave, and the trustoe 
nevertheless commit the deposit to the par- 
ticular wife or slave so prohibited,—he 
bec@mes responsible, since the condition in 
this case is useful, as some of the family may 
not be trustworthy ; and, as the conservation 
of the deposit is not incompatible with the 
Gheerranc: of the condition, it is therefore 
valid. 

Or where they relate to the particular 
apaxtment in a house.—I¥ the proprietor say 
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to the trustee, ‘Keep the deposit in this 
apartment of this Serai,” and he keep it in 
another apartment of the same Serai, 1n that 
case he ie not responsible for it ; because the 
condition was useless, inasmuch as there is 
no difference with respect to keeping in 
different apartments of the same Serai.—(If, 
on the contrary, he were to keep it in a 
different Baral he is responsible ; because, a8 
a difference of Serais occasions a difference 
in the keeping, the condition is therefore of 
use, and the restriction 2 consequently 
valid.)—If, however, there be an evident 
difference between two different apartments 
of the same Serai (as if, the Serai pine 
extensive, the apartment prohibited shoul 
be full of holes and crevices), the condition 
so made is valid, and the trustee becomes 
responsible in case of preserving it in that 
apartment. 

ere the deposit is transferred to a 
second trustee, and lost, the proprietor re- 
ceives his compensation from the original 
trustee.—IF a person deposit something with 
another, and that other again deposit it with 
a third person, and it be lost in this person’s 
hands, in that case the proprietor of the 
deposit, according to Haneefa, must take a 
compensation from the first trustee, not from 
the second. ‘The two disciples allege that 
th proprietor is at liberty to take the com- 
pensation either from the first or second 
trustee; and that, in case he should take it 
from the first, he [the first] is not empowered 
to take an indemnification from the second ; 
but that, in case of his taking it from the 
second, the second is then entitled to take 
an indemnification from the first.—The rea- 
soning of the two disciples is that the second 
trustee has received the deposit from the 
hands of a person who has himself become 
responsible,* and is therefore responsible ;— 
in the same manner as the trustee of an 
‘usurper;—that is to say, if an usurper 
deposit with any person the goods ht has 
usurped, and they be lost in the trustee’s 
hands, the proprictor is at liberty to take 
a compensation cither from the usurper or 
the trustee; and so also in the case in ques- 
tion.—The ground of this is, that the pro- 
prictor of the deposit not having given his 
approbation to the second deposit, the first 
trustee was guilty of a transgression; and 
the second trustee was also guilty of a trans- 
gression in having meeyved it without the 
consent of the proprietor.—The proprictor, 
therefore, has the option of taking a com- 
pensation from either.—If, however, he take 
the compensation from the first trustee, he 
[the first trustee] is not in that case entitled 
to indemnify himself from the second ; be- 
cause, upon paying the compensations he 
becomes proprietor, which constitutes the 
second a legal trustee; and a legal trustee 
is not responsible for the deposit.—If, on 


_ <M consequence of the deviation from 
his trust. 
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the contrary, the proprietor take the com- 
pensation from the second trustee, he [the 
second] is in that case entitled to an indem- 
nification from the first; because, as not 
being a legal trustee, he must be considered 
merely as an agent for conservation on be- 
half of the original trustee; and as such he 
is entitled to an indemnification for what- 
ever losses he may sustain, connected with 
the agenecy.—The reasoning of Haneefa is, 
that the second trustee received the article 
from the hands of a trustee, and not of a 
responsible person ; because the first trustee 
does not become responsible until the thing 
be separated from the second trustee; since 
so long as it is in existence with him, the 
wisdom and judgment of the first trustec 
are considered to be, as it were, extant and 
at hand with regard to it.—The proprictor, 
morcover, 1s supposed assenting to any 
mode of kceping his property which may 
be agrceable to the trustee’s judgment; and 
as that still continues to be exerted, it fol- 
lows that no transgression whatever has as 
et taken place.—Lut, upon the article being 
ost by the second trustee, the first trustec is 
held to abandon the charge he had under- 
taken, and is therefore responsible.— The 
second trustee, on the other hand, continues 
in his original predicament; that is, his 
scisin is a scisin of trust in the end, in tho 
same manner as it was at the beginning; 
and as he is not found in any transgression, 
he therefore is not ceeponaibic for the de- 
posit ;—in the same manncr as where the 
wind blows a gown near to any person, and 
it is afterwards destroyed, in which case 
that person 1s not responsible. 

Case of claim adranced by two persons to 
asumof money tr the possession of a third, 
—lr two persons should separately claim a 
thousand dirms in the possession of a third, 
each asserting that he had deposited them 
with him, and the possessor deny their 
claims, but refuse to take @2n oath to that 
effect, the thousand dirms must, in that 
ease, be divided between the two claimants, 
and the defendant remains answerable to 
them for one thousand more.—The reason 
of this is, that the claim of each several 
claimant is valid, as the claim of cach has 
the probability of truth.—Ilence each is en- 
titled to exact an oath from the defendant, 
who, on his part, is required to make a sepa- 
rate deposition with respect to each, as the 
right of each is distinct. The Kazce, in 
administering the oaths, may lawfully begin 
with either, since it is impossible to admi- 
nister both at the same time, and neither 
has ground of preference over the other.— 
If, however, a contention should take place 
between the claimants on this point, the dic 
must be thrown in order to satisfy them, and 
to remove any suspicion of partiality on the 
part of the Kazee.—If he then take an oath 
in derfial of the claim of one, let another 
oath be administered to him in denial of the 
setond’s claim; and if he thus make oath, 
denying the claims of both, nothing is due 
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from him, for want of palate he should 
refuse to take the second oath, a decree must 
be passed in favour of the second claimant, 
since the proof is established.—If, on the 
contrary, he refuse to take the first oath, a 
decree must not be passed in favour of the 
first claimant, but an oath must be tendcred 
to him with regard to the claim of the 
second.—It were otherwise if, at the time 
of refusing, he were to make an acknowledg- 
ment in favour of the first; for in that ease 
a decree would immediately pass; since 
acknowledgement is proof and a cause of 
property in itself; whereas a refusal to take 
an oath is neither proof, nor a cause of pro- 
perty, unless in conjunction with the decree 
of the Kazce. It is therefore lawful for the 
Kazee, in such a case, to suspend his deerce 
until he shall have tendered the second oath, 
that he may be apprised of the full extent 
to which his decree is to go:—and if the 
defendant refuse to take the sceond oath 
also, the Kazec must then pass a decree 
equally in favour of both; beeause neither 
party has a superiority over the other in 
point of proof; and no regard whatever is 
paid to priority of refusal [to swear], since 
the two refusals do not constitute proof 
separately, but together and at, one period, 
namely, at the period of the deeree of the 
Kazee ;—and as, if both had adduced evi- 
dence, no superiority would have been given 
to either evidence on the ground of priority, 
so also in the present instanee.—The defen- 
dant must also give a compensation of ano- 
ther thousand dirms to the claimants, since 
in paying them the one thousand which was 
present he only pays cach half his due.— 


Supposing that the Kazce, in consequence of 


a refusal to take the first oath, should imme- 
diately pass a decree in favour of the first 
claimant, without waiting to tender an oath 
with respect to the claim of the other, in 
this case Imam Alee Yezadce, in his com- 
mentary upon the Jama Sagheer, says that 
an oath must be fendered with regard to the 
second ;—and if the defendant refuse to take 
it, a decree must then be passed jointly, in 
favour of both claimants, in an cqual degree; 
because the decree in favour of the first 
claimant was not destructive of the right of 
the second, since the preecdence, in the 
administration of the oath, was determined 
either by the will of the Kazec, or the 
chance of the dic; and neither of these have 

ower to destroy the second’s right.—Khasaf 
faa substituted a slave in this case; that is, 
instead of one thousand dirms, he has sup- 

osed the dispute to relate to a slave; and 
he maintains that the sentence ought to be 
executed in favour of the first claimant, 
since the matter is uncertain, in as much as 
several of the learned have given it as their 
opinion, that a decree should be passed in 
fayour of the first without waiting for the 
second, as# denial to take an oath 1s eQuiva- 
lent, by implication, to an acknowledgment. 
—He, moreover, remarks, that the oath with 
respect to the second claimant must not be 
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administered to this effect, ‘this slave ig 
not the slave of such an one,” because a 
refusal on the part of the defendant to take 
such an oath is of no consequence, after the 
slave in question had been proved to be the 
property of another.—The tenor of the oath, 
therefore, must be ‘‘there is nothing due 
from me to this man; not this slave, nor the 
value of him (which is so much), nor less 
than the said value.’’—He also observes, 


‘that it is requisite this oath be administered, 


according to Mohammed ; but!not accordin 

tu Abvo Suoadt: because if a trustee shoul 

make an acknowledgment of the deposit in 
favour of a ecrtain person, and the thing 
acknowledged should by a decree of the 
Kazee be given to another, then, according to 
Mohammed, the acknowledger is res oneitle; 
but not aceording to Aboo Yoosaf.— Now the 
case in question is a branch of this case 
relative to the acknowledgment of a deposit ; 
and consequently the law in the one case is 
the same us in the other.—The case of 
acknowlalgment here alluded to, is where 
a person first acknowledges a particular slave 
to be the property of a particular person, 
and afterwards denies it, averring that ano- 
ther person had deposited the slave with 
him, and a decree is passed in favour of the 
first acknowledgee, because of the second 
acknowledgment being a retractation of the 
first; —in which case, if he should havo 
given the slave to the first without a decree 
of the Kazec, he is responsible, in the opinion 
of all our doctors; or if he should have 
given the slave by the deerce of the Kazee, 
in that case also, according to Mohammed, 
he is responsible, because he acknowledges 
his obligation to keep the slave on account of 
the sceond, and yet he destroys the said 
slave (that is, so far as relates to the claim 
of the second), by means of his aecknowledg- 
ment, and is consequently responsible. — 
According to Aboo Yoosaf he is not respon- 
sible fn this instance, because, as he holds, 
it is not the immediate act of acknowledg- 
ment that destroys the slave, so far as 
relates to the right of the other, but the 
giving of him to the other, which is the 
necessary consequence of the order of the 
Kazee. Mohammed, on the other hand, 
maintains that it was he who urged the Kazee 
ass that decree; whence he 1s respon- 
sible. Now the reason for assimilating the 
case in question with this one is, that the 
acknowledgment in favour of the second 
claimant, after the first had acquircd a right 
tu the thing, is useful to the second claimant, 
in as much as (in the opinion of Mohammed) 
it induces a responsibility in his favour. 
Hence, in this case, it is requisite, according 
to Mohummed, to administer an oath to the 
sccond claimant, notwithstanding the slave 
have been proved to be the right of the first, 
because the object from it is to obtain a 
refusal to take the oath, which is equivalent 
to an acknowledgment ; and an acknowledg- 
met, cven in that case, is useful, as it 
induces responsibility. According to Aboo 
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Yoosaf, on the contrary, an oath is not to be 
administered ; because, in the same manner 
as the defendant is not made responsible by 
an acknowledgment, so neither is he by a 
ref to swear, and hence the tendering of 
an oath is useless. 


BOOK XXIX. 
OF AREEAT, OR LOANS. 


Definition of Arecat, and the nature of the 
use granted in a loan.—AREKAT, according 
to our doctors, significs an investiture with 
the use of a thing without a rcturn.—The 

erson who so grants the use is termed 

oyeer, or the lender; the person receiving 
it, Moostayir, or the borrower; and the 
article of which the use is granted, Arceat, 
or the loan.—Koorokhee and Shafci define 
Areeat to signify, simply, a licenge to use 
the property of anothir, because it is settled 
by the word Ibahit, signifying license or 
permission. Jcsides, a specification of the 

eriod is not a necessary condition in a loan: 

ut if a loan were an investiture, it would 
not be valid without such specification, since 
without 0 specification of the period the full 
exvont of the use cannot be ascertained, and 
an investiture with anything unascertained 
is invalid. A loan, morcover, is rendered 
null by a recall, whereas, if if were an 
investiture with the use, 1 could not be 
rendered null by a recall, in the same manner 
as a lease cannot be annulled by a recall, 
Further, the borrower is not entitled to hire 
the loan ; whercas, if it were an investiture, 
he might let it out to hire, because whosvever 
is himself proprictor of a thing may constitute 
another proprietor of it. Our doctors, on the 
other hand, argue that tho word Arecat in- 
dicates an investiture, since itis derivéd from 
Areeya, which significs a grant; and that, 
accordingly, in forming the contract the ex- 
pression investiture is uscd. Tho use of a 
thing, moreover, is capable of being property, 
in the same manner as the actual thing itself; 
and as investiture with the latter muy take 
place either with or without a return, so also 
with respect to the former.— With respect to 
what Koorokhee urges concerning the term 
Ibahit, it may be replied that this term is not 
unoommonly used to express investiture, since 
it is used in settling contracts of leasc, which 
are an investiture with respect to the use of 
the thing hired.—With respect to his con- 
clusion, that ‘‘if a loan were an investiture 
it would not be valid without a specification 
of its period, because of uncertainty,.’—it 
may be replied that uncertainty, in loans, is 
of no consequence, as it cannot be productive 
of strife, inasmuch as loans are not binding,* 
whence the uncertainty cannot be injurious. 





* That is, may be retracted at pleasure. 
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It is to be observed that a recall operates in 
a loan, because.a recall is a prohibition with 
respect to the enjoyment of use, and 
after such prohibition the use, of conse- 
quence, ceases to be the property of the 
borrower. The borrower, moreover, is not 
competent to let out to hire the thing bor- 
rowed, since that is attended with an inj 

to the lender, as will be hereafter explained. 
—It is also to be observed that investiture is 
made in four different shapes. I. By sale, 
which is an investiture with substance, for a 
return.—II. By gift, which is an investiture 
with substance, without a return.—III. B 
lease or hire, which is an investiture with 
the use of a thing for a return.—IV. By 
loan, which is an investiture with the use of 
a thing without a return, as before explained; 
and which is lawful? as being a species of 
kindness ; becauso Gop has said ‘po KIND 
NESS TO EACH OTHER;’’ and also, because 
the prophet borrowed a suit of armour from 
Sifwan. 

forms under which it is granted.—A DEED 
of loan is rendered valid by the lender 
saying ‘‘I have lent you this,”’ as there the 
purpose is expressly mentioned; or, by his 
saying ‘‘I have given you to eat of this 
earth,’ because such an expression is used 
to denote a loan metaphorically ; for as it is 
impossible to eat of the earth itself, the 
meaning is therefore construed ‘‘to eat of 
the produce of it.’’* 

The lender may resume it at pleasure.— 
Tuk lender is at liberty to resume the loan 
whenever he pleases; because the prophet 
has said “‘Moonua is liable to be recalled, 
und a loan must be returned to the pro- 
prictor (Moonha is a species of loan, where 
a person lends another a goat, a cow, or a 
she-camel, for instance), that he may use 
their milk ;—and also, because the produce, 
or use of the thing lent, becomes property, 
particle by particle, merely according as it 
is brought into being; hence, with respect 
to such part of the prod&ce as is not yet 
brought into being, there is merely an inves- 
titure, but no scisin: retractation with re- 
spect to such part is therefore valid. 

Lhe borrower is not responsible for the loss 
of tt, unless he transgress respecting it.—A 
LOAN 1s a trust. If, therefore, it be lost in 
the hands of the borrower, without any 
transgression on his part, he is not answer- 
able tor it, whether the loss happen at the 
period of his using it, or otherwise.—Shafei 
maintains that he 1s responsible for it in case 
the loss should take place at a time when ha 
is not using it; because he has taken posses- 
sion of the property of another without aright 
in it; and also, because as the borrower is 
liable to the charges of removal, in case of 
the existence of the substance, so also he is 
answerable for the value, in case of its 





e 
* Some cases are here omitted, as they 
fuirn entirely upon different modes of expres- 
sion, in the original idiom. 
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destruction, in the same manner as an 

, the article standing in the same 
predicament with merchandise detained 
with a view to purchase.—With respect to 
the permission of seisin, established on the 
borrower's behalf, that was granted merely 
with a view to enable him to enjoy the use; 
and hence, where the use ceases it no longer 
operates ;—in other words, where the loan is 
destroyed during his enjoyment of the use, 
he is not responsible, because of the exis- 
tence of the necessity ; whereas, if it be lost 
at a time when he is not using it, he is res. 
ponsible, because ¢f the non-cxistence of 
the necessity at that time. The argument 
of our doctors is, that the term Arceat does 
not indicate res vonsibility for (according to 
their Eee ion) it is an investiture with the 
use without a rcturn, or (according to Shater 
and Koorokhee) a permission of the use; 
and the seisin of it i, not a transgression on 
the part of the borrower, since it was made 
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for it immediately upon the ie ait to the 
lessee; for as the act of lending does not 
comprehend hire, it follows that such deli- 


very isan usurpation. The lender is in this 
case at liberty to take the compensation, if 
he please, from the lessee, because of. his 
having taken the property of another with- 
out his consent. If, however, he take it 
from the borrower, he is not then entitled to 
any indemnification from the lessee, since, 
in consequence of his receiving a compensa- 
tion from the borrower, it becomes evident 
that the borrower only let his own property.— 
If he take the compensation from the lessee, 
the lessee is in that case entitled to an in- 
demnitication from the borrower, who is the 
lessor, provided he [the lessee] had not 
known that the lease was a loan, as in that 
case he suffers un imposition. It is other. 
wise where he takes the lease knowing it to 
be a loan, as there he suffers no imposition, 
Ie may lend it to another person, unless 


with the consent of the lender; and although | this sudbjeet it to be differently affected.—In 


that consent was merely with a view to 


enable the lender to use the article, still the | 


is lawf for a borrower to lend the thing 
horrowed, provided it be of such g nature as 


burrower did not make the seisin with any | may not subject it to be differently affected 
other intention: he, thercfore, is not guilty | by different uses.*—Shafei is of opinion that 


of any transgression; and consequently is 
not anenaiblc= ln reply to what Shafei 
urges it may be observed, that the expense 
attending a removal of the article is ineum- 
bent on the borrower, merely on account of 
the advantage he derives from it, in the 
same manner as the maintenance of a loan 
is incumbent upon the borrower, on account 
of the advantage he derives from it, and not 
on account of any defect in his tenure. It 
is otherwise in the case of an usurper, where 
the charges of removal are due merely be- 
cause of the defect in his tenure.—With 
respect to scisin with a view to purchase, 
the responsibility in that instance docs not 
arise from the scisin, but from the design 
with which it was made; for as seisin in 
virtue of a contract of sale induces respon- 
sibility, so also%cisin with an intention of 
purchase induces responsibility, since seisin 
with a view to any contract is subject to the 
same laws with that contract, as has been 
explained in its proper place. 

e cannot let it out to hire.—Iv is not 
lawful for a borrower to Ict outa loan. If, 
therefore, he should let it out, and it be 
afterwards lost, he is in that case responsible 
for it; because a loan is inferior to a lease, 
and an inferior cannot comprehend its supe- 
rior; and also, because if the hire be valid, 
it can only be so on the tupposition of its 
being binding; and that cannot be supposed 
otherwise than with the consent of the 
lender; for if it were binding without his 
consent, it would be a great injury to him, 
as it would deprive him of the power of 
resuming the loan, until the expiration of 
the lease.—The lease of a loan is therefore 
invalid. . 

Or, if he let tt, he becomes responsible. —It 
is to be observed that, in case of letting out 
the loan, the borrower becomes responsible 


the borrower is not entitled to lend the loan 
to another, because (according to him) a loan 
is merely a permission of the use, and a 
person to whom the use of u thing is per- 
mitted is net entitled to communicate that 
permission to another, for this reason, that 
the use of a thing is not capable of being 
property, as it 1s a non-entity, the use being 
considered as an entity in the case of a lease 
merely from necessity, which in a loan may 
be completely answered by permission.— 
Qur doctors, on the other hand, argue that 
as a loan is an investiture with the use of a 
thing, the borrower may therefore lend the 
loan, in the same manner as a person to 
whom the use of a thing devolved by be- 
quest.—Dcsides, in the same manner as the 
use 18 made property in the case of a lease, 
so also is it, from a principle of necessity, in 
the case of a loan, 

Onsicrion.—If a loan signify an investi- 
ture with the use, if would necessarily follow 
that the borrower is at liberty to lend the 
loan cven where a difference of use may 
occasion a different affection in the thing; 
whereas the luw is otherwise. 

RepLy.—It is not permitted to the bor- 
rower to lend the thing borrowed when of a 
nature to be differently affected by different 
use, because of the possibility of the use of 
the second borrower being more injurious to 


* Thus if the loan be a cow or a goat, as 
the object from these is milk, it matters not 
whether for this purpose they remain with 
Zeyd or Omar.—But if the loan be a riding- 
horse, it may be of consequence that Zeyd 
should not lend it to Omar, for if Zeyd 
thin and Omar fat, Omar’s use of the horse 
would in that case affect it more than the 
use of it by Zeyd. 
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again, 


eee have said that it matters not whether 


consigned to such a slave, or to any 


other slave of the proprietor: and this latter | 


is the most approved doctrine. 


Lf it be returned by a stranger, the borrower 


#8 responsible.—Ir a borrower should send 
the quadruped to the proprietor by the hands 


of a stranger, he becomes in that case respon- | 


sible for it, and must make good the value 
in the event of its loss.—It is to be observed 
that this case seems to imply the illegality of 
a borrower's depositing a loan with a stran- 
ger ; since, if that were lawful, he would not, 
in the present instance, be responsible.—Such 
algo is the opinion of some of our modern doc- 
tors.—Others of them have said that it is law- 
fulfor a borrower to deposit the loan, because 
the contract of deposit is inferior to that of 
loan ; and they have reconciled the doctrine, 
in the present case, by observing that the 
borrower does necessarily become respon- 
sible on sending the loan by a stranger, since 
from the moment of his consigning it to a 
stranger the loan determines, and, being no 
longer a borrower, he becomes of consequence 
responsible.—Our doctors, however, do not 
admit the legality of a borrower's deposit, 
unless he be the borrower of a borrower, 
which in fact is not u borrower. 

Terms in which a contract of loan with 
respect to land must be expressed. — IF a 
person lend a piece of fallow ground to an- 
other, that he may cultivate it, the borrower 
must inscrt, in the contract of Joan, the 
words, “ You have given me to eat of this 
land.”—This is according to Haneefa. The 
two disciples have said that the term Arceat 
or loan must be inserted; because the term 
Arceat is particularly used to express a loan ; 
and it is preferable that a contract of loan be 
pieced in terms particularly appropriated 
to loans ;-—as in alte loan of a tea for 
instance, where the borrower expresses the 
contract, ‘' You have lent me this house.” 
The argument of Hancefa is, that tht words 
* You have given me to cat of this land,” 
are more expressive of the fact, since the 
term Itaam [giving to cat] is particularly 
restricted to the produce of land; whereas 
the words ‘* You have lent me this ground,” 
may apply to any other object, such as build- 
ing, or the like.—The use of the former, there- 
tore, in the case in question, is by much the 
most advisable.—It is otherwise with respect 
to a house, because the loan of it is given 
for no other purpose than that of residence. 


BOOK XXX. 


OF HIBBA, OR GIFTS. 0 


Definition of the termsused tn gift.—Hibha, 
in its literal sense, significs the donation of 
a thing from which the donce may derive a 
benctit : in the language of the Law, it means 
a transfer of property, made immediately, 
and without any exchange.—The person 
making the transfer is termed the Wabib, or 


LOANS. 





(Vor. IT. 


donor;—the person to whom it is made the 
Mohoob-le-hoo, or donee ;—and the thing 
itself the Moohoob, or gift. 


Chap. I.—Introductory. 
Chap. II.—Of Retractation of a Gift. 


CHAPTER I, 


Gifts are lawful.—DEEDS OF GIFT are 
lawful; because the prophet has said, 
‘“Send ye presents to each other for the 
Increase of your love,’ which implies the 
legality of gifts, as by presents 1s meant 
gifts. All our doctors, moreover, concur in 
the validity of them. 

And rendered valid by tender, acceptance, 
and setsin,—G1FTS are rendered valid by 
tender, acceptance, and scisin.—Tender and 
aceeptanece are necessary, because a gift is 
a contract, and tender and acceptance are 
requisite in the formation of all contracts: 
and scisin is necessary in order to establish 
a right of property in the gift, because a 
right of property, according to our doctors, 
is not established in the thing given merely 
hy means of the contract, without seisin.— 
Malik alleges that right of property is 
established in a gift antecedent to selsin, 
because of its analogous resemblance to sale: 
and the same difference of opinion obtains 
with respect to alms-gift.—The arguments 
of our doctors upon this point are twofold. 
— inst, the prophet has said, ‘A gift is 
not valid without scisin’’ (meaning that the 
right of property is not established in a gift 
until after. scisin). —SrEconpiy, gifts are 
voluntary deeds; and if the right of pro- 
perty were established in them previous to 
the seisin, it would follow that the delivery 
would be incumbent on the voluntary agent 
before he had voluntarily engaged for it. 
—It is otherwise with respect to wills; 
because the time of establishment of a right 
of property ina legacy is at the death of the 
testator; and he is them in a situation which 
preeludes the possibility (i rendering any 
thing binding upon himsclf. 

Onsiction.—Although a dead person be 
not capable of being bound, still an obliga- 
tion may lie against his heir, who is his 
successor and representative. 

Ruepty.—The heir is not proprietor of the 
legacy, and cannot therefore be subjected to 
obligation on account of it. 

A gift may be taken possession of on the 
spot where it is tendered, without the express 
order of the donor: but not afterwards.—IF 
the donee take possession of the gift, in the 
mecting of the deed of gift,* without the 
order of the giver, it is lawful, upon a 
favourable construction.—If, on the con- 
trary, he should take possession of the gift 
after the breaking ae of the mecting, it 1s 
not lawful, unless he have had the consent 
of the giver so to do.—Analogy would 
suggest that the scisin is not valid in either 
case, as it is an act with respect to what is 





“ * Arab, Majlis Akid al Hibba ;—meaning, 


the place where the deed is executed. 
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still the property of the giver; for as his 
right of property continues in force until 
selsin, that is consequently invalid without 
his consent. The reason for a more favour- 
able construction of the law, in the instance 
in question, is that seisin, in a case of gift, 
is similar to acceptance in sale, on this con— 
sideration, that in the one the effect of the 
deed (that is, the establishment of a right of 
property) rests upon the scisin, and in the 
other upon the acceptance.—As, moreover, 
the object of a gift is the establishment of a 
right of property, it follows that the tender 
of the giver is, virtually, an cmpowerment 
of the mene to take possession.— It 1s other- 
wise where the scisin is made after the 
breaking up of the mecting; because our 
doctors do not admit of the establishment of 
the power over the thing but when seisin is 
immediately conjoined with acceptance; and 
as the validity of aceeptance is particularly 
restricted to the place of the mecting, so 
also is the thing which is conjoined with it. 
—Itis also otherwise where the giver pro- 
hibits the donee from taking possession in 
the place of meeting, for in that vase the 
seisin of the donee in the place of the mect- 
ing would be invalid, as arguments of 
implied intention cannot be put in compcti-- 
tion with express declaration, 

A gift made from divisible property mast 
be divided off ;—but not a gift made from 
indivisible property,—*A Girr of part of a 
thing which is capable of division is not 
valid unless the said part be divided off and 
separated from the property of the donor : 
but a gift of part of an indivisible thing is 
valid. Shafei maintains that the gift is 
valid in either case ; because a gift isa deed 
conveying property, and valid, as such, 
with regard either to things that are con- 
nected or separated ; in the same manner as 
in sale.—The ground of this is that as an 
indefinite share has the capacity to consti- 
tute property, it 1s consequently a fit subject 
of gift: nor is & voluntary deed rendcred 
null by the indefiniteness of the subject of 
it; as ina Karz-loan, fur instance, where a 
person gives another one thousand dirms, of 
which one half is to be in the nature of a 
loan, and the other of copartnership ; or as 
in bequest; or in the gift of indivisible 
things.— The arguments of our doctors upon 
this point are twofold.—Finsr, scisin in 
cases of gift is expressly ordained, and con- 
sequently a complete seisin is a necessary 
condition: but a complete se¢isin 18 imprac- 
ticable with respect to an indcfinite part of 
divisible things, as it is impvussible, in such, 
to make seisin of the thiny given without 
its conjunction with something that is not 

iven; and that is a defective seisin.— 

ECONDLY, if the gift of part of a divisible 





* A small portion of the text immediately 
preceding, which relates to words snoni- 
mous, either directly or by implication, to 
the word Hibba, or gift, has been necessariby 
omitted in the translation. 
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thing, without separation, were lawful, it 
must necessarily follow that a thing is in- 
cumbent upon the giver which he not 
engaged for,—namely, a division which 
may possibly be injurions to him (whence 
it is that a gift is not complete and valid 
until it be taken possession of; since if it 
were valid before seisin, a thing would be 
incumbent upon the donor which he has not 
engaged for,—namely, delivery).—It is 
otherwise with respect to articles of an in- 
divisible nature; because in those a com- 
ete seisin is altogether impracticable, and 
1ence an incomplete seisin must necessarily 
suflice, since this is all that the article 
admits of;~—and also, becauso in this in- 
stance the donor does not incur the ineon- 
venience of a division. 

Ons ECTION.—Analogy would suggest that 
the gift of a part of an indivisible article is 
invalid ; because, although the donor do not, 
in such a ease, incur the inconvenience of a 
division, still he incurs a participation in 
the property ; and this also is a sort of in- 
conventenee. 

Repiy.—The donor is subjected to a par- 
ticipation in a thing which is not the subject 
of hig grant, namely, the use [of the whole 
indivisible article}, for his gift related to the 
substance of the article, not to the use of 
it :—hence the necessity of a participation is 
not incurred by him with respect to the 
thing which is, properly, the subject of his 
grant. 

Wirn respect to the analogy advanced 
by Shafei between the case in question and 
that of Karz-loan, or bequest, it is totally 
unfounded; beeause in bequests the seisin 
lof the legatce]is not a nceecssary condition ; 
neither is it s01n a valid sule;-——and although 
seisin be requisite in Sillim and Sirf sales, 
still it is not ordained with respect to them, 
and henee is not required to be complete in 
those instances. Besides, as all those con- 
tracts* lof sale} are contracts of responsi- 
bility, the obligation of a division is agree- 
able to them.--With respect to a Karz-loan, 
it is a voluntary contract in the beginning 
but a contract of responsibility in the end 
(since it involves responsibility for a simi- 
lar); and hence, in consideration of its 
resemblance to both, an incomplete seisin 
is made a condition in it, not a division: 
besides, seisin is not especially ordained in 
this iustance. 

Ivy a person make a gift, to his partner, of 
his share in the partnership-stock, capable 
of division, itis invalid, bccause of the in- 
validity of the gift of an undctined part of 
a divisible subject, as before explained. 

Ir a person make a gift, to another, of an 
undgtined portion of land (such as an half, 
or a Courth. such gift is null, for the reasons 
already sct forth.—If, however, he after- 
wards divide it off, and make delivery of it, 
the gift becomes valid; because a gift is 
rendered complete by seisin; and in this 
case nothing clse remains indefinitely in- 
volved with the gift at the time of seisin. 

31 
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A gift of an article implicated in another 
article ia utterly invalid.—IF a person make 
a gift of the flour of wheat, which is yet in 
grain, or of oil of Sessame which is not yet 
expressed from the seeds, such gift is invalid ; 
and if he afterwards grind the wheat into 
flour, or extract the oil from the Sessame 
seeds, and so deliver them to the donee, still 
the gift is not thereby rendered valid.—The 
game rule also holds with respect to butter 
which is yet in milk.—The reason of this is 
that the thing given, in all these cases, is a 
nonentity (whence it is that if an usurper 
of wheat, or of seeds, should either grind 
the one into flour, or press the other into oil, 
he then becomes propricter of them); and as 
a nonentity cannot be a subject of property, 
the deeds in question are therefore null, and 
cannot afterwards be rendered valid other- 
wise than by being executed de novo.—It is 
different in the preecding case, because an 
undefined portion of any thing is neverthe- 
less capable of being transferred. 

Tim gift of milk in the udder, ,of wool 
upon the back of a goat, of grain or trees 
upon the ground, or of fruit upon trees, is in 
the nature of the gift of an undefined part 
of a thing, because in these instances the 
cause of invalidity is the conjunction of the 
thing given with what is not given, which is 
a bor to the seisin, in the same manuer as in 
the case of undivided things. 

The gift of a deposit to the trustee ts valid 
without a formal Nac and seisin. —1¥ the 
thing given be in the hands of the donee, in 
virtue of a trust, the gift is in that case 
complete, although there be no formal scisin, 
since the actual article is already in the 
donee’s hands, whence his seisin is not re- 
quisite. It is otherwise where a depositor 
sells the deposit to his trustee, for in this case 
the original seisin does not suffice, because 
seisin in virtue of purchase Is a seisin mdue- 
ing responsibility, and therefore cannot be 
substituted by a scisin in virtue of a urust; 
but seisin in virtue of gift, on the contrary, 
as not being a sclsin inducing responsibility, 
may be substituted by a seisin in virtue of a 
trust. 

The gift, by a father to his infant son, of 
any thing either actually or virtually in his 
possession, ts valid in’ virtue of his [the 
Father's) seisin,—I¥ a father make a gift of 
something to his infant son, the infant, in 
virtue of the gift, becomes proprietor of the 
same, provided the thing given be, at the 
time, in the possession either of the father 
or of his trustee; because the possession of 
the father is capable of becoming possession 
in virtue of gift, and the possession of the 
trustce is equivalent to that of the father. 
(It were otherwise if the thing given have 

een pawned or usurped by another, or sold 
by an invalid sale; because a pawn and an 
usurpation are in the possession of another, 
and the subject of an invalid sale is the 
property of another.)—The same rule holds 
when a mother gives something to her infant 
son whom she maintains, and of whom the 
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father is dead, and no guardian provided: 
and so also, with respect to the gift of any 
other person maintaining a child under these 
circumstances.—It is to be observed that the 
law with respect to seisin in cases of alms- 
gift is similar to that in gifts.—Thus if a 
person should bestow in alms, upon a pauper, 
any thing of which the pauper has possession 
at the time, he [the pauper] in that case 
becomes proprietor of the same, without the 
necessity of a new seisin; and so also, if a 
father should bestow in alms, upon his infant 
son, something of which he himself or his 
trustee has the possession, the infant becomes 
proprictor thereof:—contrary to where the 
thing so bestowed has been pawned, lost by 
usurpation, or sold by an invalid sale. 

And so also, a gift to an infant by a 
stranger.—I¥ a stranger make a gift of a 
thing to an infant, the gift is rendered com- 
plete by the scisin of the father of the infant ; 
for as he is master of deeds with respect to 
the child liable to both good and evil (such 
as sale), he is consequently, in a superior 
degree, master of gift, which is purely ad- 
vantagcous. 

Gift to an orphan is rendered valid by the 
seisin of his guardian.—I¥ a person make a 
vift of a thing to an orphan, and it be seised 
in his behalf by his guardian,—being either 
the executor appointed by his father,—or his 

randfather, or the executor appointed by 
is gandfather, it is valid; because all these 
relatives have an authority over the orphan, 
as they stand in the place of his father. 

alnd, to a futherless infant, by the seisin 
of his mother.—Iv a fatherless child be 
under charge of his mother, and she take 
eeerttaes of a gift made to him, it is valid; 
yecause she has an authority for the pre- 
servation of him and his property; and the 
selsin of a gift made to him is in the nature 
of a preservation of himself, since a child 
eould not be subsisted without property.— 
The same rule also holds with respect to a 
stranger who has the chargé of an orphan ;— 
hecause as his scisin is of legal force (whence 
itis that another stranger has not a right to 
take the orphan from hin), he is consequently 
competent to all such things as are purely 
for the advantage of the orphan. 

Gift to a rational infant is rendered valid 
by the seisin of the tufant himself.—I¥ an 
infant should himself take possession of a 
thing given to him, it is valid, provided he 
be endowed with reason; because such an 
act is for his advantage; and he has a 
capability of performing it, as capability de- 
vends on reason and understanding, which 

e possesses. 

Ir is lawful for a husband to take posses- 
sion of any thing given to his wife, being an 
infant, provided she have been sent from her 
father’s house to his; and this although the 
father be present; because he is held, by 
implication, to have resigned thg manage- 
ment of her concerns to the husband. It is 
otherwise where she has not been sent from 
her father’s house, because then the father is 
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not held to have resigned the management 
of her concerns. It is also otherwise with 
respect to a mother, or any others havin 
charge of her; because they are not entitle 
to possess themselves of a gift in her behalf, 
unless the father be dead, or absent, and his 

lace of residence unknown ; for their power 
is in virtue of necessity, and not from any 
supposed authority; and this necessity cannot 
exist whilst the father is present. 

A house may be conveyed in gift by two 
persons to one.—I¥ two persons, jointly, make 
a gift of a house to one man, it is valid; be- 
cause, a8 they deliver it over to him wholly, 
and he receives it wholly, no mixture of 
property can be said to exist at the time of 
scisin. 

But not by one person to two.—IT¥ one man 
make a gift of a house to two men, the deed 
is invalid, according to Haneefa. The two 
disciples hold it to be valid, because as the 
donor gives the whole of the house to each of 
the two donces (in as much as there is only 
one conveyance) there is consequently no 
mixture of property ; in the same manner as 
where one man pawns a house to two men, 
—The arguments of Haneefa upen this point 
are twofold.— First, the gift, in this case, is 
a gift of half the house to each of the donces 
(as is evident from this, that if one man give 
to two men something incapable of division, 
and one of them acecpt the same, the gift 
becomes valid with respect to his share) ;— 
and such being the case, it follows that, at the 
time of scisin by cach of the donces, a mir- 
ture of property must take place. SECONDLY, 
as a right of property is established in each 
of the donces, in the extent of one half, it 
follows that the conveyance or investiture 
must also be in the same proportions, since 
the right of property is an effect of the con- 
veyance : on this consideration, therefore, 
that a right of property is established in each 
with respect to one half, an indefinite mix- 
ture of their regpective shares In the gift is 
fully established.—It is otherwise In a case 
of pawn, because the effect of that is deten- 
tion, not right of property, and the right of 
detention is wholly and completely cstab- 
lished in each of the pawn-holders, respce- 
tively, insomuch that if the pawncr should 
discharge the debt of one of them, still the 
richt of the other to a complete detention 
remains unimpaired. 

Distinction between joint gift ar cls to the 
rich and to the poor.—It is recoruu, in the 
Jama Sagheer, that if a rich man bestuw 
ten dirms, in alms, upon two poor men, or 
make a gift of that sum to them, it is valid ; 
but that if the said charity or gift be made 
to two rich men, it is invalid. (The two dis- 
ciples maintain that in this last instance 
both gift and alms are valid).--From this it 
appears that Haneefa has construed a gift 
into alms, when the object is a poor man ; 
and almsinto a gift, when the objét is a 
rich man,—because of the similarity betwixt 
these deeds, as each is a conveyance of pPo- 
perty without an exchange. Hence Haneefa 
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has made a difference with respect to them, 
as appears by the case recited in the Jama 
Sagheer, since he has admitted of charity to 
two poor men, but not of a saa to two rich 
men; whilst in the Mabsoot he has made no 
difference between them, but on the contrary 
has declared them to be equal, as he there 
declares ‘‘ neither a gift nor alms to two men 
is valid, because the mixture of property is a 
bar in both cases, as both are dependant on a 
perfect seisin.”’—The reason of the distino- 
tion in the Jama Sagheer is that the end of 
ulins is to give to Gop, who is one: and the 
alms comes not to the poor men, but as their 
daily food trom Gop Alintenty: whereas the 
gift goes dircetly to the object of it, namely, 
the two men.—Seme have said that the 
recital in the Jama Saghcer is the most . 
approved doctrine ; and that the meaning of 
the doetrine in the Mabsoot is that charity to 
two rich men is invalid, in the sumo manner 
asa gift to two men of any description. 

Case of the gift of a house tn separate lote. 
—Ii a qgerson make a gilt to two men, of 
me third of his house to one of them, and of 
me third to the other, it is invalid accord- 
ing to the two disciples, and according to 
Mohammed it is valid. Lf, however, he make 
agift of one half to one, and one half to the 
other, there are in that case two reports with 
respect to the opinion of Aboo Yoosati— 
According to the two principles maintained 
by Hancefa, the gift in that caso is invalid ; 
whereas, according to the principles of 
Mohammed, it is valid.—The reason of the 
distinction, in the latter instanee, ag main- 
tuned by Aboo Yoosaf, is that because of the 
express apportioning of the gift, it becomes 
evident that the object of the giver was to 
establish a part of the property in cach, by 
Which means a miature of the property must 
inevitably take place ;—-whence it is that it 
is not lawful for a person to pawn a thing 
into the hands of two, by apportioning an 
half Of it separately to cach. 


CHAPTER IT, 
OF RETRACTATION OF GIFTS, 


The donor may retract his gift toa stranger. 
—Itr is lawful for a donor to retract the gift 
he may have made to a stranger. Shafei 
maintains that this is not lawful; because thes 
props has said, ‘‘ Let not a donor retract 
us gift; but Ict a rarner, if he please, 
retract a gift he may have made to his 
soN;’? and also, becanse retractation is the 
very opposite to conveyance,—and as a deed 
of gift is a deed of conveyance, it conse- 
quently cannot admit its opposite. It is 
othvrwisc with respect to a gift made by a 
father to his son, because (according to his 
tenets) the conveyance of property from a 
father to the son can never be complete; for 
it is a rule with him that a father hasa power 
over the property of hisson.—The arguments 
of eur ductors apes this point are twofold.— 
First, the prophet has said, ‘‘ A donor pre- 
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serves a right to his gift, so long as he does 
not obtain a return for it.”—SECONDLY, the 
object of a gift to a stranger is a return ;— 
for it is 2 custom to send presents to a person 
of high rank that he may protect the donor ; 
® person of inferior rank that the donor 
may obtain his services; and to a person of 
equal rank that he may obtain an equivalent; 
—and such being the case, it follows that the 
donor has a power of annulment, so long as 
the object of the deed is not answered, since 
a giftis capable of annulment. With respect 
to the tradition of the prophet quoted by 
Shafci, the meaning of it is that the donor is 
not himself empowered to retract his gift, as 
that must be done by a deerce of the Kazee, 
with the consent of the donee,—excepting in 
the case of a father, who is himself competent 
to retract & gift to his son, when he wants it 
for the maintenance of the son; and this is 
metaphorically termed a retractation.—It is 
to be observed, however, that although a 
retractation of a gift be agreeable to the 
letter of the law, still it induecs abomina- 
tion; forthe prophet has said, ‘ The retrae- 
tation of a gilt is like cating one’s spittle.” 
But there are various circumstances which 
bar the retractation.—Ilv is further to be 
observed, that the bars to a retractation of 
a vift are many,--amongst which are the 
foil. owing :—I. The donce giving the donor a 
return or consideration ; because this fulfils 


the donor’s object.---1T. The incorporation of 


an increase with the e@ift: because in that 
instance a retractation cannot take place 
without including the increase, as that is 
implicated ; and it cannot take place su as to 
include the increase, since that was not 
included in the deed of gift. —LIT. The death 
of one of the parties ; for if the donee should 
dic, his property shifts to Jus heir, and 
becomes tho same as if it had shifted during 
his lifetime ; and ifthe donor should dic, 
heirs are strangers with respect to thy con- 
tract, since they made no tender of the thing 
iven.—IV. The alienation of the gift trom 
the donce’s property during his lifetime ; 
because this 1s a consequenee of the power 
vested in him by the gift, wlich power, 
therefore, cannot then be retraeted ; and also 
because the right of property has regencrated 
in another person, in virtue ofa fresh cause, 
namely, conveyance to a second donee; and 
«as a regeneration of the right of property 
is equivalent to an essential change in the 
thing, the case is therefore the same as if the 
ift were to become, in effect, a different 
thing from what it was, and consequently 
not hable to retractation. 

A gift of land cannot be retracted after 
the donee has built or planted on it.—lr a 
erson make a gift to another of a piece of 
and destitute of buildings or plantations, 
and the donce plant trees in it, or build a 
house, a stable, or a shop of such a size as to 
be deemed an increase, in that case the donor 
is not entitled to retract the gift, because of 

€ increase which it has received. ~—The 
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because shops are sometimes so small as not 
to be deemed an increase, and sometimes the 
land is very extensive, the shop pooupy 1s 
only one particular part of it; in which case 
the ts operates only with respect to that 
part. 

After the sale of a part of the land by the 
donee, the donor may resume the remainder. 
—I¥ the donee sell one half of granted land 
undivided, the donor may in that case resume 
the other half, as to the resumption of that 
no bar exists. If, on the other hand, the 
donee should not have sold any part of the 
land, the donor may resume one half of it, 
for as he is entitled to resume the whole, it 
follows that he is entitled to resume the half, 
a furtior1. 

A gift toa Iinsman cannot be resumed.— 
Tra person make a gift of anything to his 
relation within the prohibited degrees, it is 
not lawful for him to resume it, because the 
prophct has said, ‘‘ When a gift is made to a 
prohibited relation, it must not be resumed 3’ 
—and also because the object of the gift is 
an inercase of the ties of affinity, which is 
thereby obtaincd. 

Nor a gift to a husband or wife during 
marriage.—IF a husband make a gift of any 
thing to his wife, or a wife to her husband, it 
cannot be retracted, because the object of the 
gift is an improvement of affection (in the 
same manner as in the case of presents to 
relations); and as the object is obtained, 
the gift cannot be retracted.* This object, 
however, Is to be regarded only during the 
existent period of the contract; insomuch 
that if a person give something to a strange 
woman, and afterwards marry her, he may 
retract the gift;-—-whereas, if a man give 
something to his wife, and afterwards divorce 
her three times, he is not entitled to retract 
the pitt. 

Lhe receipt of a return prohibits retracta- 
fron.—I¥ the donee say to the donor, ‘f Take 
this thing in exchange for your gift,” and 
he accept it, the right of retractation is an- 
nulled, because of the donor haying obtained 
the object of his gift. 

Llthough the return be given by a stranger. 
—I¥ a stranger, on behalf of a donee, give 
something gratuitously t to the donor in ex- 
change tor his gift, and the donor accept the 
same, the right of retractation then ceases; 
because a stranger may lawfully give a com- 
pensation for the relinquishment of a right, 
in the same manner as in cases of Khoola or 
composition. 

If a part of the gift prove the property of 
another, a proportionable part of the return 
may be resumed.—I\F the half of a gift prove 


* Because of the existence of the first bar 
before mentioned: for the increase of affection 
excited in the wife by the gift is supposed, 
by the law, to be a return which she pays 


ifor it, and which consequently deprives the 
| donor of the power of retractation. 


_ Arab. Tibbarran; that is, of his own 


restriction is stated with respect to the ghop, accord, and without solicitation. 
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the property of some other than the donor, 
the donee 1s in that case entitled to take 
back from the donor half of the return he 
may have made him for the gift, since the 
thing opposed to that half was not secured 
and rendered safe to him. If, on the con- 
trary, half the return prove the property of 
some other than the donce, the donor is not 
in that case entitled to take back frum the 
donee a particular part of the gift; but he 
ere restore the remaining part of the return, 
and then resume the whole of the gift from 
the donec.—Ziffer maintains that the donor 
may take back half of the gift, as he con- 
siders this case to be unalogous to that of 
part of the gift proving the property of 
another.—The reasoning of our doctors, in 
support of their opinion, is that the remain- 
ing part of the return has a fitness to he 
considered as a return for the whole of the 
gift from the beginning : as, moreover, in 
consequence of half the return proving the 
right of another, it becomes apparent that 
there is no other return for the gitt than the 
remaining part, it follows that the donor 1s 
not entitled to resume an equivalent from 
the gift.—He is, however, allowed an option 
in this instance, with respeet to the whole 
gift, because he did not relinquish his right 
uf retractation on any other condition than 
that of the sceurify of the whole of the 
return; and as that docs not ae Gol 
wees secure to him, he is therefore at 
iberty to restore the remaining half of the 
return, and to take back the whole of the 


t. 

When the return is opposed only to a part, 
the remainder of the gift may be resumed,— 
I¥ a person make a giftof a house to another, 
and the donce give wicturn tu the donor tor 
a half only of the house so given, the donor 
may in that case resume the half of the 
house for which he received no cxchange, 
since a bar to his retractation existed only 
with respect to the other half. 

Retractation requires mutual consent, or a 
decree.—A oiFt cannot lawfully be retracted 
but with the consent of both parties, or by a 
decree of the Kazec, because the retractation 
of a gift is a disputed point amongst the 
learned. ‘There is, morcover, a degree of 
weakness in a rctructation, because the ad- 
mission of it is contrary to analogy, since it 
is a power over the property of another, as 
the right of propurty ina gift ts established 
in the donee. Lesides, as there may arise a 
contention with respect to the object in hicu 
of it (since the donor may claim something 
which the donce may refuse), the contention, 
therefore, cannot possibly be settled but by 
the consent of the parties, or by a decree of 
the Kazee,—insomuch that if the gitt be a 
slave, and the donce should have cmanci- 

ated him previous to the decree of the 
azee, the emancipation holds good. If the 
donor sheuld prohibit the donee fron? keep- 
ing possession of the gift, and he neverthe- 
less retain possession of it, and it be lost er 
destroyed in his hands, he is not responsible 
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for it, because his right of property in it is 
held still to continue in forve.—The same 


rule also holds where the gift is lost or de- 
stroyed in the Leena of the donee, sub- 
sequent to the decree of the Kazee, but prior 
to the demand of it by the donor, because 
the original tenure by which he held it was 
not a tenure of responsibility, and that 
tenure still exists.—But if the donor de- 
mand the article, and prohibit the donov 
from keeping possession of it, subsequent to 
adceeree of the Kazee, and the donee noever- 
theless continue to retain it, he is respon- 
sible for it, us he is then guilty of a trans- 
vression. 

The donor's re-possession of the gift te not 
requisite to the validity of retractatioa,—* 
Wren a person retracts his gift, cither in 
virtue of a decree of the Kazee, or of the 
mutual consent of the parties, it is an annul- 
ment of the original gift, and not a gift de 
nove on the part of the donee, and therefore 
seisin by the donor is not in sueh caso a 
requisitacondition. etractation, moreover, 
18 alu with respeet to an undivided por- 
tion; but if a retractation were a giftde nevo, 
seisin Would be a requisite condition, and 
consequently retractation with respect to an 
undivided portion would not be lawful. ‘Tho 
reason of this is that a deed of gift is valid 
under the reservation of a right of annul- 
ment. ‘The donor, therefore, in annulling 
the deed, dues no more than possess himsclt 
of his own established right; and hence a 
retractation 1s an annulment in all cases, that 
is, Whether it take place in yirtue of a 
deeree of the Kazee, or by the consent of 
both parties. 1s otherwise with respect to 
a buyer's return of goods on aecount of a de- 
fect without a dcerce of the Kazee ; for that 
withrespect to a third person, is considered ag 
a contract de novo, since the purchaser has not 
a powcr of annulment, but hasmerely a right 
tu the quality of safety in the goods; and in 
defecé of that quality, he is, from a principlo 
of necessity, lowed to annul the contract. 
—Its heing an annulment, therefore, with 
respect to any third person, must devend 
upon the Kazce’s decree. —Hence there is an 
essential difference between the retractation 
of a gift, and the return of goods on account 
of a defect. 

The donee, incurring any responsibility in 
consequence of a gift, receires no compensa~ 
tion from the donor.—Ix the substance of a 
gift prove the property of another after it has 
been destroyed, and the donee inake good the 
loss to the proprictor, in that case he is not 
entitled to recelve anything in compensation 
fromthe donor ; because a yift is a gratuitous 
contract, and a donee has no right to the secu- 
rity.or safety of the gift, nor is he entitled 
to act in behalf of the donor.—Hence he is 
not entitled te any thing from the donor, not- 
withstanding the fraud that has been prac- 
tised,upon him ; for although fraud be a cause 
of arcsumption in a contract of mutual ex- 
change, it is not 80 in a contract not of 
mutual exchange. 
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A mutual gift requires mutual seisin.—IF 
& person give something to another on con- 
dition of that other giving something ¢o him 
in exchange for it, fhe mutual scisin of the 
respective returns is roparee that iy to 
say, the contract is nothing until the two 
scisins take placc, and is made null by the 
subject of it, on cither side, being mixed 
with other property.—The reason of this is 
that a deed of this nature is in its original 
a gift; but whenever the two scisins take 
place, it becomes, in effect, a sale; and, as 
such, a return may be made on account of 
a defect, or from an option of inspection ; 
and the right of Shaffais also connected with 
it.—Zifler and Shafci maintain that this is 
a sale both originally and ultimately, in as 
much as the charactcristic of sale, namely, 
u conveyance of property for arcturn, exists 
in it; and in all contracts regard must be 
piid to the spirit of them, insomuch that if 
i master should sell his own slave to.the slave 
himself, he [the slave] isin that case free. 
—-The arguments of our doctors are, that the 
contract comprehends two different shapes or 
descriptions.—J. It isa gift with respect to 
the letter.—II. It 1s a sale with respect to 
the spirit. It is therefore requisite to pay at- 
tention to both in the utmost possible fleece 
Now, in the deed at present under considera- 
tin, an observance of both is practicable ; 
because, in a gilt, the right of property is 
suspended till secisin; and, in a sale, the 
right of property is undone 1m case of any 
invalidity. The effect of sale, moreover, Is 
obligation: and a gift also becomes obliga- 


tory upon giving a return for it.—Out of 


attention, therefore, to both shapes, the con- 
tract. is considered as being originally a gift, 
and ultimately a sale. Itis otherwise with 
respect to the sale of the person of a slave to 
the slave himsclf; for it 1s impossible in any 
respect to consider this asa sale, since a slave 
cannot possibly be master of himsclt. 


Section. 

The gift of a pregnant slave includes a gift 
of her fwtus.—Ir a person make a gift to 
another of a female slave, and exeept the 
child in her womb, the gift is valid ;—but 
the exception is null; beewuse an exception 
is never valid unless it relate to such a thing 
as might have been the subject of the deed ; 
and a child in the womb cannot be the sub- 
ject of gift, because it is equivalent to a 
constituent part, like the members of the 
body, as has been already shown in treating 
of sale :—such, therefore, being the case, the 
exception 1s in effect the same as an invalid 
condition : hence the gift remains in force ; 
and the exception is null.—The same rule 
also holds in cases of marriage, Khoola, and 
composition for wilful bloodshed ;—that is to 
say, if a person assign a female slave (for 
instance) as the dower, in marriage, or as 
the consideration for Khoola, or the compo- 
sition for wilful bloodshed, and except the 
child in her womb, the deed is valid, .but 
the exception is null; because none of these 
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contracts are invalidated by the insertion 
of an invalid condition.—It is otherwise In 
awnage; for 


cases of sale, lease, or I 
by involving an 


are all rendered invyali 
invalid condition. 

Unless that have been previously emanci- 
pated.—IF a master emancipate the footus in 
the womb of his female slave, and after- 
wards make a gift of the slave to some per- 
son, it is valid; because as the footus is not, 
in this instance, the property of the donor, 
it therefore is not dependant on the gift, in 
the manner that an exception is. 

If the fetus have been previously created 
a Modabbir, the gift is null.—l¥ a master 
ercate the fetus in the womb of his female 
slave a Modabbir, and afterwards make a 

ift of the slave to some person, the gift 
is not valid; because the child of tho said 
slave still remains his property, and there- 
fore his act of making it odabbir does not 
resemble an exception, but rather operates 
as a total bar to the legality of the gift: for 
as it is impossible to render the gift valid 
with respect to the child, because of his 
being a Modabbir, it becomes the same as 
the gift of an undivided portion, or as the 
vift of a thing involved with the property 
of the donor. 

Lhe gift of a thing renders all provisional 
conditions respecting tt nugatory.—IF¥ a per- 
son make a gift of lis female slave to another, 
on condition that he restore her to him, or 
that he emancipate her, or create her an Am- 
Walid,—or, if a person make a gift of a house 
to another, on condition that the donee give 
back a part of it,—or, if a person make a 
gift of his house in charity to another, on 
condition that the receiver of the charity 
give him something in exchange for part of 
the house,—such gift or charity 1s valid ; but 
the condition annexed is invalid, because it 
is contrary to the spirit or intendment of the 
contract; and neither gifts nor charities are 
affected by being accompanied with an in- 
vilid condition, because the’ prophet approved 
of Amrees [gifts for life], but held the con- 
dition annexed to them by the granter* to 
be void.—It 1s otherwise in sie: because 
the prophet has prohibited sale with an 
invalid condition; and also because invalid 
conditions, as being in the nature of usury, 
manifest their effects in contracts of ex- 
change, but not in such as are not of the 
description of exchange. 

The gift of a debt, by a conditional exemp- 
tron from it, is null,—l¥ a person, having 
a debt due to him of one thousand dirms, 
should say to the debtor ‘‘ when to-morrow 
arrives the said thousand dirms are your 

roperty,’’—or, “‘ you are exempted from the 
debt,’*—or, if he should say ‘‘ whenever you 
pay me one half of the said thousand the 
other half is your property,” or ‘‘ you are 
exempted from the debt of the other half,” 
—the ‘gift so made is null. The reason of 

«* Namely, the condition of restoration 
upon the demise of the grantee. 
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an exemption: but an exemption has two 
meanings :—I. It is a conveyance of pro- 
perty, on the principle of debts being pro- 
perty, on which account lawyers have held 
that ‘‘an exemption may be undone by a 
rejection :”—II. It is an annulment, since 
debt is in the nature of a quality, on which 
account an exemption does not rest upon 
acceptance.— Now nothing can be suspended 
on a condition excepting an utter annul- 
ment, such as a divorcee or an emancipation ; 
—and an exemption (as has been already 
said) is not an utter annulment, and there- 
fore cannot be suspended on a condition, but 
on the contrary is perfectly nugatory. 

Case of life-grants.—AN Amree, or life- 

rant, is lawful to the grantee during his 
ife, and descends to his heirs, because of 
the tradition before quotcd.—PBesides, the 
meaning of Amree is a gift of a house (for 
example) during the life of the donec, on 
condition of its being returned upon his 
death. —The conveyance of the house, there- 
fore, is valid without any return; and the 
condition annexed is null, because the pro- 
phet has sanctioned the gift, in this instance, 
and annulled the condition, as before men- 
tioned. An Amrec, morcover, is nothing but 
a gift and a condition ; and the condition is 
invalid; but a gift is not rendered null by 
involving an invalid condition, as has been 
already demonstrated. 

Ir one person say to another, ‘ my house 
is yours by way of Rikba,’”’ it is null, ac- 
cording to Hanecfa and Mohammed. <Aboc 
Yoosaf has suid that it 1s valid, because his 
declaration ‘‘my house is yours,” is a con- 
veyance of the f 


this phrase is ‘‘if I dic before you then my 
house is yours,” —that is to say, he waits in 
expectation of the other’s death, that the 
house may revert to himself :—Rikba, there- 
fore, resembles Amree.—The arguments of 
Hanecfa and M8hammed ae this point are 
twofold.-- First, the prophet has legativud 
Amree and annulled Rikba.—SEconpbLy, the 
meaning of ‘‘my house is yours by way of 
Rikba,” is ‘‘if I die before you, my house 
is yours,” which is a suspension of the con- 
veyance of property upon the decease of the 
donor previous to that of the donee: and 
this is a matter of doubt and uncertainty, 
and consequently null.—lIt is to be observed 
that Rikba is derived from Irtikab, which 
means expectation ; for the donor is, as it 
were, an expectant of the death of the 
donee. 


Section. 
Of Sadka, or Alms-deed, 


Alms-deed requires seisin of the subject.— 
ALMS-DEED, like gift, is not valid unless 
attended with seisin, as 1t 1s gratuxous, in 
the samé manner as a gift. Neither is an 
alms lawful, where it consists of an undiviged 
part of a thing capable of division, for the 


aa 
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Rikba is invalid; because the meaning of 
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reasans slready explained in the case of a 
C 


gift under these circumstances. 

And cannot be retracted.—RETRACTATION 
of alms is not lawful; because the object, in 
alms, is merit in the sight of Gop, and that 
has been obtained. If, also, a person bestow 
alms upon a rich man it is not lawful to 
retract therefrom, on a favourable construc- 
tion of the law, because to acquire merit in 
the sight of Gop may sometimes be the 
object in bestowing alms upon the ridh.—In 
the same manner also, if a porson make a gift 
of any thing to a poor man, it is not lawful 
tu retract it, because the object in such gift 
is merit, and that has been obtained. 

Distinction between votive vows of Ma. 

ud Milk, in alns.—J¥ a person vow to 
devote his property [Mal] in charity, let him 
vive of that kind on which it is incumbent’ 
upon him to pay Zakat.—If, on the other 
hand, he vow to devote his possessions 
[Milk], he must give the whole of his pro- 
perty.—It is related that there is no ditfer- 
ence between these two cases.— We have, 
however, in treating of the duties of the 
Kazee, shown the ditference betweon Mal 
und Milk; and also the principles on which 
both theso traditions procced.—It is to be 
observed that, in this case, tho person that 
made the vow must be told to reserve for 
himsclf and his family as much of his pro- 
perty as may suflico for their maintenance 
ait he be able to acquiro more. The re- 
mainder, ‘utter such reservation, must be 
bestowed in charity; and after he has ac- 
quired more, he must then give in charity 
a portion cqual to what he had reserved for 
the subsistence of himsclf and his family.— 
An oxplanation of this has already been 
civen in treating of inhcritance, anaee the 
head of duties of the KazeEr. 


BOOK XXXI. 
OF IJARA, OR HIRE. 


Definition of the terms used in hire, — 
IJARA, in its primitive sense, signifies a sale 
of usufruct; namely, a sale of certain usu- 
fruct fur a certain hire, such as rent or 
wages. In the language of the LAW it signi- 
fies a vontract of usufruct for a return.— 
(Analogy is repugnant to the validity of 
hire, as the thing contracted for, namely, 
the usufruct, is a non-cntity ; and the refer. 
ring an investiture to a thing whichis forth- 
coming is invalid.—The contract in question 
is however valid ; because mankind stand in 
necd of such contracts; and also, because 
the prophet has said, “ Pay the hireling his 
wages befure the sweat has dried from his 
brow ;”’ and also, ‘‘ If a person hire another, 
let him inform him of the wages he is to 
receive.’—The hirer or the lessee is termed. 
Ajir, or Mawjir; and the lessor, or the per- 
sop who receives the wages or rent, is deno- 
juinated the Moostajir. 
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Chap. I.—Introductory. 

Chap. 11.—Of the Time when the Hire 
may be claimed. 

Chap. II].—Of Things the Hire of which 
is unlawful or otherwise; —and 0 
disputed Hire. 

Chap. 1V.—Of invalid Hire. 

Chap. V.—Of the responsibility of a 
Hireling. 
Chap. VL.—Of Hire on one of two Con- 

ditions. 


Chap. VII.—Of the Hire of Slaves. 
Chap. VHL—Of Disputes between the 
Ilirer and the Ilircling.* 
Chap. 1X.—Of the Dissolution of Hire. 


CHAPTER I. 

The usufruct and the hire must be particu- 
larly specified.—A_conrract of hire 1s not 
valid unless both the usutruct and the hirct 
be particularly known and specified, because 
of the saying of the prophet, ‘If a person 
hiro another, let him inform hin of the wages 
he is to receive.” ; 

OnsgEcTION.—It would appear, from that 
saying, that a knowledge of the hire alone is 
requisite, not a knowledge of the usufruct. 

2EPLY.—The usufructis the subject of the 
contract, and the hire the thing contracted 
for.--Now the subject is the principal im a 
contract, and the thing contracted for the 
dependant: as therefore a knowledge of the 
dependant (namely the hire) is requisite, it 
follows that a knowledge of the principal is 
requisite a EL rar aclan Wse an! a know- 
ledge of the usufruct is established, from the 
tradition in question, by inferenee ;—and 
also, becuuse Ignorance with respect to the 
subject of the contract, and the return, tends 
to excite contention, in the same manner as 
ignorance with respect to the price and the 
article in o contract of sale. 


The hire (ar recompense) may consist of 


anything capable of being price -—~WUAVRVER 
is lawful os a price, is also law ful as a recom- 
pense in hire; because the recompense is a 
price paid for the usufruct, and is therefore 
analogous to the price of an article pur- 
chased.— All articles, moreover, which are 
incapable of constituting price (like things 
not of the description of similars, such as a 
slave, or cloth), are nevertheless a fit reeom- 
pense in hire, since those constitute a return 
consisting of PROPERTY. 


* The former of these terms is remarkably 
ambiguous in our language. It sometimes 
serves to express the person who lets to hire, 
as we speak of a man who hires horses. For 
the sake of accuracy, however, the translator 
has uniformly, in this treatise, employed the 
word ‘‘hirer,” to express the person who 
engages the service of another, or the use of 
any article, as we commonly mean when we 
speak of a person who hires a servant, &c. 

+ Arab. Ujara; meaning the wages, rent, 
recompense, &c., acoording to the subject to 
which it applies. . 


HIRE. 


{| or the hire of land fort 


(Von. II, 


The extent of the usufruct may be defined 
by fixing a term.—Tur extent of usufruct 
may be defined by fixing a term; as in the 
hire of a house for the purpose of residence, 

e purpose of cultiva- 
tion.—A contract of hire, therefore, stipu- 
lated for a certain term, to whatever extent, 
is valid; because, upon the term being 
known, the extent of the usufruct for that 
term is alsoknown. This proceeds on a sup- 

osition of the use not being various. — 
Vhere, however, the uscs to which the 
article is to be applied are various, the 
usufruct cannot be ascertained by the mere 
declaration of a term; as in the case, for 
instance, of hiring ground, for a certain 
term, for the purpose of cultivation, which 
contract is invalid unless it express the par-. 
ticular specics of cultivation, since some 
modes of tillage are injurious to the land 
and others are not sv.—Itis to be observed 
thut the expression of our author ‘‘ for 
whatever term,” denotes that hire is valid, 
whether it be for a long or a short term, as 
the terin 1s ascertained, and men, moreover, 
frequently require a long term. If, how- 
ever, the Meotwalee [procurator] of a charit- 
able appropriation let out the appropriated 
article, the hire of it for any long te:m is 
made unlawful, lest the lessee might be 
enabled to advance a claim of right to it.— 
Hire for a long term, signifies for any term 
beyond three years. ‘This is approved. 

Or (in hiring servants, §c.) by specifying 
the work to be performed.—UsuFRucL’ may 
ilso be ascertained by a specitication of work, 
ws Where a person hires another to dye or sew 
eluth for him, or an animal for the purpose 
of carrying a certain burden, or ot riding 
upon it a certain distanee, —beeause, upon 
showing the cloth, and mentioning a particu- 
lar coluur, and the degree of the dycing (such 
us dipping once or twice, for instance) in the 
first case,—or explaining the nature of the 
needlework (such as whether it is to be after 
the Persian or Turkish fashion) in the second 
case,—or explaining the weight and nature 
of the load in the third case,—or the length 
of the journey in the fourth case,—the 
usutruct is fully ascertained ; and the con- 
tract 18 consequently valid.—It moreover 
frequently happens that a contract of hire is 
«contract for work, as in the case of hiring 
a fuller or a tailor, where it is requisite that 
the work be particularly specitied. It is 
also sometimes a contract for usufruct, as in 
the case of hiring a domestic servant ; and 
in this case a specification of the term is 
requisite. « 

Or by specification and pointed reference. 
—Usturrucr may also be ascertained by 
specification and pointed reference; as where 
a person hires another to carry such a par- 
ticular load to such a particular place; be- 
cause, upon secing the load and the place to 
which it is to be carried, the serwice to be 
performed is precisely ascertained; and the 
cokitract is consequently valid. 
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CHAPTER II. 


OF THE TIME WHEN THE HIRE MAY BE 
CLAIMED. 


Hire can only be claimed tn virtue of an 
nh Mpdlet or wn consequence of the end af 
the contract being obtained. —HIkE is not due 
immediately on concluding the contract, but 
becomes claimable on one of three grounds ; 
for it is claimable in advance, in virtue of a 
previous agreement,—or in advance, inde- 
pendent of such agreement,—or, in conse- 
quence of the hirer obtaining the thing con- 
tracted for.* Shafei maintains that it be- 
comes a property immediately upon the 
conclusion of the contract ; because a non- 
existent usufruct is accounted cxistent from 
the necessity of giving validity to the con- 
tract; and consequently the effeet (whieh is 
right of property) is established with respect 
to the thing opposed to the usufruct, namely, 
the consideration or recompense. —The areu- 
ment of our ductors 1s that a contract of hire 
is renewed every instant according to the 
occurrence of the usufruct, as has been 
already explained. — Now the contract in 
question is a contract of exchange, which 
requires that the consideration and the re- 
turn be equal. Hence, because of the un- 
avoidable delay attending the usufruct, there 
must also be a delay with respeet to the re- 
turn tor it, naicly, the hire; but upon the 
usutruct being obtained, a right of property 
takes place with respeet to the hire, in order 
that equality may hie established ;—and so 
also, where it is stipulated that the hire 
shall be in advance, or where it is paid in 
advance ; because equality was required on 
uccount of the right of the hirer, who, in this 
Instance, foregocs his right. 

Lhe tenant becomes bound for the rent by 
a delivery of the house, §¢., to him. -Uvon 
a tenant taking possession of a house he 
becomes bound for the rent, although he 
should not resid? therein ; because as it is 
impossible to make delivery of the usufruct, 
the delivery of the subject from which the 
usufruct is derived is a substitute for it; 
since in delivering the article an ability to 
enjoy the usufruct is established. 

So long as ites not usurped from him.— 
Ir, therefore, any person were to usurp the 
house from the tenant, he [the tenant] Is 
no longer responsible for the rent; because 
a delivery of the article was adniutted to 
be a substitute for a delivery of the usu- 
fruct only, as this enabled the tenant to 
enjoy the usufruct; but when the one no 
longer remains, the other ceases of course ; 
aad as the contract is thereby broken, the 
rent consequently ceases.—If, also, a person 
usurp the house at any time before the ex- 

iration of the term of the lease, the rent 

ops in proportion, since the contract is 
broken in {hat proportion. 7° 

Lf it be not otherwise specified in the con- 


* Namely, the usufruct, work, or so forth. 
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tract, rent may be demanded from day to 
day.—Ir a person hire a house, the lessor is 
at liberty to demand the rent from the tenant 
from day to day, because the object was 
daily use, and that has been obtained: the 
lessor may therefore insist upon his rent 
from day to day, unless the time for claimin 
the rent be speciticd in the contract, as 
that were to express that “the rent shall be 
paid at such a time,”—or, ‘at the expira- 
tion of such a month,”—sineo this amounts 
toa stipulation of ready payment.—The same 
rule also obtains with respect to a leage of 
land, for the .»ame reason. 

Or the hire of an animal (upon a journey) 


from stage to stage. —In the same manner also, 


if'a person hire a caine] to Mecca (for instance), 
the owner is at liberty to insist upon the hire 
stage by stage, because the object was to 
travel by stages.— What is here advanced is 
an opinion which was subsequently adopted 
by thancefa. le was at first of opinion that 
the rent is not duc, in the former instance, 
until the expiration of the term; nor the 
hire, in the latter, until the end of the 
journey (and such is the doctrine of Ziffer) 3 
because, ar the object of the contract is the 
whole of the usufruct within tho time or 
journey specified, it follows that the hire 
cannot be separately applicd to separate por- 
tions of it;—in the same manncr as where 
the object of the contract is labour, by a 
verson hiring a tailor (for instance) to sew 
bits garment.—The reason for the last opinion 
of Haneefa is that analogy requires that the 
hire be demanded from instant to instant, in 
order that equality may be established. If, 
however, the demand were admitted every 
instant, it would follow that the hirer or 
lessce would be perpetually employed in pay- 
ing the hire, without leisure to attend to any 
thing else, which would be highly incon- 
venient and injurious to him.—For this 
reason, therefore, the proportion is deter~ 
mined at the rate of one duy, in the hire of 
i house or Jand,—and at one stage, in the 
hire of a quadruped. 

A workman is not entitled to any thing 
until his work be finished.—A WORKMAN is 
not at liberty to demand his hire until his 
work be finished, unless an advance of pay- 
ment were stipulated; because some of the 
work still remains unobtained, whence he is 
not entitled to his hire.—The same rule also 
holds if the workman perform his business 
in the house of his employcr ; for in this in- 
stance he is not entitled to his hire before hig 
work ig finished, since sume of his work atill 
remains unobtaincd, as has been mentioned 
ubove.—This is what oceurs in the Hedaya 
upon this subject ; and the same 1s algo to 
found in the Tijreed.—The compiler of the 
Mahect and Kadooree likewise mention the 
samc.—It is, however, contrary to the 
Mabsoot, for there it is mentioned that 
‘hire is due in proportion to labour;” 
and Timoor 'lashee, and others, have thus 
expounded the LAW in this particular.— 
Cencerning this case, therefore, there are 
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two opinions, as is mentioned in the 
Jama Ramooz.—If an advance of hire be 


stipulated in the agreement, the workman 
is'in such case at liberty to require his pay 
before his work be finished, as a stipulation of 
this nature, in a contract of hire, 1s binding. 

Case of a baker hired to bake bread.—I¥ a 

erson hire a baker to bake bread in his [the 
hirer’s] house, at the rate of one Kafecz of 
flour for a dirm, the baker so hired is not 
entitled to his wages until he draw the bread 
out of the oven, since until this be done his 
work is not completed. If, therefore, the 
bread be burnt, or fall out of his hands, and 
thus be spoiled, he is not entitled to his hire, 
because of the destruction of the bread befure 
delivery of it to the hirer.—lIf, on the other 
hand, he draw the bread out of the oven, 
and it be afterwards burnt or otherwise 
destroyed, without his act, he is entitled to 
his hire, because he has made a due delivery 
of it to the hirer, in virtue of having depo- 
sited it in his house: neither is he, in Ate 
instance, liable to make any compensation, 
as he has not been guilty of any transgres- 
sion.— The compiler of the Hedaya remarks 
that this is according to Hanceta, proceeding 
on the idea that the bread is a trust in the 
bal or’s hands :-—but that the two disciples 
maintain that the hirer has it in his option 
to exact a compensation for the value of the 

our only; and that in this case he is not to 

ay the baker any part of his hire, sinee (as 
they hold) the bread is insured with the 
baker, whenee he is not exempted from re- 
sponsibility until he duly deliver it to the 
hirer ;—or, if he please, he may exact a com- 
pensation for the bread, paying the hire for 
the baking. 

And of a cook.—-I¥ a person hire a cook to 
prepare an entertainment, he [the eook | must 
also dish the meat, as this is customary. 

And of a briekmaker.--1¥ a person hire 
another to make him a certain quantity of 
bricks, hoe [the brickmaker] is cutitled’to his 
hire when he scts up the bricks,* aceording to 
Haneefa.—The two disciples hold that he is 
not entitled to his hire until he colleet the 
bricks together and build them up, because 
it is this which completes his work, since 
bricks are not secured from injury until they 
be so collected and built up :—the collecting 
them together, therefore, is analogous to 
drawing bread out of the oven.— Besides, 
this is what is always customary with persons 
hired for such work ; and custom is regarded 
in every matter concerning which we have 
no express ordinance.—The argument of 
Haneefa is that the work is completely 
finished by setting up the bricks, the collect- 


* The caso here considered has a reference 
to the various stages of brick-making, and 
relates merely to sun-dried bricks, the burn- 
ing being a different trade.—The bricks are 
first molded ; then, when half dried, set up 
on end; and when completely dried, built 
into stacks for use. 
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ing them together and stacking them being 
an extra business, in the same manner as 
removal from one place to another; and ac- 
cordingly people take bricks, to build with, 
from the place where they have been set up, 
without waiting for the stacking of them.— 
It is otherwise before they are set up, since 
the clay is not then hardened: and it is also 
otherwise with bread, as the use of that can- 
not be obtained until it be drawn out of the 
oven. 

Lhe article wrought upon may be detained 
by the workman until he be paid his hire. 
— very artificer whose work produces a 
visible effect upon an article (such as a 
dycr or fuller) is at liberty to detain such 
article until he receive his hire ; because in 
this instance the subject of the contract 13 
descriptively existent in the article, whence 
he is allowed to detain it with a view to re- 
eciving the return for such subject, in the 
same manner asif it were an article of sale; 
--in other words, as the seller is allowed to 
detain the article sold until he reecive the 
price, so also in the case in question. 

And he ts not responsible, in case of acet- 
dents, during such detention.—I\r, therefore, 
a dyer or fuller detain cloth for the purpose of 
being paid his hire, and the cloth perish in 
his hands, he is not responsible, according to 
Haneefa, inasmuch as he has not transgressed 
in so detaining it, the cloth remaining as a de- 
posit with him after detention, in the same 
manner as before. —He is not, however, in this 
ease cntitled to any hire, because of the subject 

‘the contract perishing before delivery.—The 
two disciples hold that the cloth is a subject 
of responsibility before detention, and so also 
after detention; but that the owner; of the 
cloth has it at his option either to take a 
compensation for the value of the cloth as it 
stood before the fulling or dycing,—in which 
case the workinan is not entitled to any pay, 
—or to take a compensation for the value of 
it as it stood after the work,—in which case 
the workman 1s entitled to his hire.—This- 
shall be more fully explained hereafter. 

If the work be of a nature not to produce 
any visible effect in the article, it cannot be 
detauincd.—A WORKMAN, the effect of whose 
labour is not visibly extant in an article - 
(such as a boatman, or a porter), is not at 
liberty to detain the article with a view to 
receiving the hire; because, in this instance, 
the subject of the contract is merely labour, 
which is in no manner existent in the article 
conveyed or carried :—and the washing or 
bleaching of cloth is analogous to the por- 
terage of it in this particular. From this 
analogy in regard to washing or bleaching 
it may be inferred that the term fuller 
[Kissar] in the preceding example, applies 
solely to one who uses starch, or such other 
material ; but, that where such a person, in 
cleansjng cloth, makes use of things of no 
estimable value, such as water an@ sunshine, 
he has not right of detention, since in such 
cise nothing remains that can be termed an 
effect from his labour, the whiteness being 
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an ii pe quality inherent in the cloth. 
Kazee Khan says, that if a fuller wash cloth, 
and an effect produced from his work 
by means of starch (for instance), he has a 
right of detention; but that if he merely 
whiten the cloth, there is in that case a dif- 
ference of opinion. The approved doctrine, 
however, is that he has a right of detention 
in either case, because the whiteness was a 

uality concealed in the cloth, and brought 
orth by his labour. This is different from 
the case of a fugitive slave; for the restorer 
is entitled to detain a fugitive slave with a 
view to his reward, notwithstanding there be 
no visible effect produced in the slave; the 
reason of which is, that the slave was in 
danger of being altogether lost, and was 
served only by the restorer bringing 
back; whence he may be said to sell the slave 
to his owner, and consequently, that he has a 
right of detention. What is here advanced 
is according to our three doctors. Ziftter 
maintains that a workman possesses no right 
of detention in either case; that is, whether 
the effect be existent in the article, or other- 
wise ;—because, where his work is attended 
with an effect existent in the article he has 
already made adelivery of the same to the 
hirer, as having blended it with his pro- 
perty ; and a right of detention necessarily 
ccases upon delivery. Our doctors, on the 
other hand, argue that the workinan, in 
blending the effect of his work with the 
hircr’s property, has acted mercly from neces- 
sity, since unless he were soto do it would he 
impossible to perform the work. ‘This impli- 
cation, therefore, does notinfer that the work- 
man intends or designs a delivery; and henee 
his right to detention docs not cease; in the 
same manner as where, in a sale, the pur- 
chaser takes possession of the merchandise 
without the seller’s consent; in which case 
the seller's right of detention with a view to 
receiving the price, dees not cease ; and so 
also in the case in question. 

A workman, if ihe contract be restricted to 
his work, cannot employ any other person.— 
Ir the hirer stipulate with the workman that 
he shall himself perform the work, he [the 
workman] is not at liberty to employ any 
other person; because the subject of the con- 
tract is the work of this person and not of any 
other, and therefore the right of the hirer is 
connected with his work in particular, in the 
same manner as the right of the person who 
hires a place or an article is connected with 
the use of that particular place or article. 
If, on the other hand, the work be absolute, 
without any stipulation that the workiman 
shall himself perform it (as if a person were 
to say toa tailor ‘“ Make up this garment’’) 
the workman is at liberty to hire any other 
person to perform the work, as the right of 
the hirer, in this instance, is merely to tailor's 
work, which may be performed cither by this 
or by any other tailor; in the same nesanncr 
as the payment of a dcbt, which may be 
made either by the debtor himself, or by any 
other person. 
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Seotion. 

Causes in which ( from an tinavoidable acci. 
dent) the contract cannot be completely ful- 
filled.—I¥_ a person hire another to go to 
Basra, and bring his family thence, and this 
person accordingly to Basra, and there 
tind some of the family dead, and bring away 
the remainder, ho is entitled to his whole hire 
for the journey to Basra, and to a hire for re- 
turning back 1n proportion to the number he 
brings with him; because, as he has per- 
formed a part of his contract, and not the 
whole, it follows that he is entitled to an 
equivalent for what he performs, and that 
his right is annulled in proportion to what he 
does not perform. The compilerof the Hedaya 
remarks that this procceds upon a supposition 
of the number of the family being previousl 
ascertained, so as to oppose the hire agree 
upon to the whole; for otherwise the whole 
lnre is due. This rule, moreover, obtains 
only where the expenses of the remainder are 
materially lessened by the death of some: 
for if the expense of the whole be not thereby 
diminished (as where those who died were 
not grown up, but vet able to travel on foot), 
the person in question is still entitled to his 
ahote hire. 

Iva person hire another to carry a letter 
to Basra and bring back an answer, and he 
accordingly go to Basra, and there find the 
person dead, to whom the letter is addressed, 
and come back and return the letter, he is 
not entitled to any wages whatever. This 
is according to the two disciples. Mohammed 

maintains, that he is to reecive the usual 
hire for going to Basra, since in so doing he 
has pcrtormed a part of the contract, 
namely, the journey; the reason of which 
18 that the hire or recompense is in licu of 
the journey, as it is that which is attended 
with lahour, not the carriage of the letter. 
The argument of the two disciples is, that 
the carriage of the letter is the thing con- 
tractal for; cither because that is the 
design (the Ictter being intended as a 
eompliment to the person to whom it is 
addressed), or because the carriage of the 
letter is a means of uccomplishing the 
design of it, namely, a communication of its 
contents. The title to wages, therefore, 
depends upon the carriage of the letter: 
but, upon the messenger returning the 
letter, the contract is broken, and his claim 
to wages consequently ceases ;—in the same 
manncr as in the next following example 
concerning Wheat. If, however, in_ the case 
in question, the messenger leave the letter 
at Basra, and return, he is entitled to a hiro 
for the journey thither, according to all our 
docturs, since what was contracted for has 
been in part performed in this instance. 

Ir a person hire another to carry wheat to 
a certain person at Basra, and he accord- 
ingly carry the wheat to Basra, and then 
find the person dead to whom it was con- 
signed, and he bring back and return the 
_whgat to the hirer, he is not entitled to any 
_thjng whatever, according to all our doctors, 
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as he has failed in the performance of what 
he had contracted for. It is otherwise 
{according to Mohammed) in the case of the 

, because in that case (agreeably to his 
tenets) the poneney was the thing contracted 
for, as_has been already explained. 


CHAPTER IIL. 


OF THINGS THE HIRE OF WHICH IS UNLAW- 
FUL OR OTHERWISE; AND OF DISPUTED 
HIRE. 


A house or shop oy be hired without 
specifying the particular business to be 
carried on in tt.—It is lawful to hire a 
house or shop for the purpose of residence, 
although no mention be made of the business 
to be followed in it; because, as the ostensi- 
ble purpose to which it is to be applied is 
residen oe this must be taken for granted ; 
and residence docs not admit of various 
descriptions. The contract in question is 
therefore valid; and the lessee is at liberty 
to carry on in the place any business he 
pleases, as the case 1s absolute. 

Unless it be of a nature wnjurious to the 
building.—A BLACKSMITH, however, or a 
fuller or miller must not reside in the house, 
as this would be evidently injurious, since 
the exercise of those trades would shake the 
building. Although, therefore, the contract 
in question be absolute, still it is virtually 
restricted to what may not be injurious to 

ilding. 

cata naae of land, the renter is entitled to 
the use of road and water.—Lv is lawful to 
hire land for the purpose of cultivation, as 
this is the use to which Jand is commonly 
applied. In this cuse also, the hirer is 
entitled to the use of the road leading to the 
land, and likewise to the water (that ds, to 
his turn of watering) although no mention 
of these be made in the contract; because 
land is hired with a view to the use of it, 
which cannot be obtained without a right to 
road and water:—both are therefore in- 
cluded, although no mention of them be 
made at the time of concluding the con- 
tract :—in opposition to a case of sale; for 
in thut instance a right to road and water 1s 
not included unless particularly specitied, 
the end of sale being appropriation, not 
resent use; whence it is that it is lawful 
sell an ass’s colt, or saltpetre grounds, but 

not to hire them. 

But the lease ts not valid, unless the use to 
which it is to be applied be specified.—A 
LEASE of land is not valid unless mention be 
made of the article to be raiscd in it, 
because land is hired, not only with a view 
to cultivation, but also for other purposes, 
such as building, and so forth; moreover, 
the articles sown in the land may be of 
different qualities, since some vegetables 
come quickly to maturity, whilst others are 
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slower of growth. It is therefore requisite 
that the article be specified, to avoid dis- 


putes between the lessor and lessee ; or, that 
the lessor declare ‘'I let the land on this 
condition, that the lessee shall raise what- 
ever he pleases in it,’ in which case, as the 
lessor expressly leaves the lessee at full 
liberty, the uncertainty which might occa- 
sion a dispute is removed. 

At the exptration of the lease, the land 
must be restored in tts original state.—IF a 
person hire unoccupied land, for the pur- 
pose of building or planting, it is lawful, 
since these are purposes to which land is 
applied. Afterwards, however, upon the 
term of the lease expiring, it is incumbent 
on the lessee to remove his buildings or trees, 
and to restore the land to the lessor in such 
a state as may leave him no claim upon if, 
because houses or trees have no specific 
limit of existenec, and if they were left upon 
the land it might be injurious to the pro- 
prietor. It is otherwise where land is hired 
for the purpose of tillage, and the term of 
the lease expires at a time when the grain is 
ret unripe; for in such case the grain must 
e suffered to remain upon the land, at a 
proportionable rent, until it be fit for reap- 
ing, because, as the time that may require is 
limited and ascertainable, it is possible to 
attend to the right of both parties. In the 
case, on the contrary, of trees or buildings, 
it is impossible to pay attention to the right 
of both parties; and it is therefore incum-~ 
bent on the lessee to remoye his trees or 
houses from the land ;—unless the proprietor 
of the soil agree to pay him an equivalent, 
in which case the right of property in them 
devolves to him (still, however, this cannot 
be, without the consent of the owner of the 
houses or trees; execpt where the land is 
hable to sustain an injury from the removal, 
in which case the proprictor of the land is at 
hiberty to give an cquivalent, and appro- 
priate the trees or houses without the 
lessee’s consent) ;—or unlegs the proprietor 
of the land assent to the trees or houses 
remaining there, in which case they con- 
tinue to appertain to the lessee, and the land 
to the landlord ; foras the mght of removing 
thein belongs to the landlord, he is at liberty 
to forego that right. It is written in the 
Jama Sagheer that if the term of the lease 
be expired, and the land be occupied by 
pulse or other garden stuffs, those must 
removed ; because as those have no fixed 
term of cxistence, they are therefore analo- 
gous to trees. 

An absolute contract leaves the hirer at 
liberty to give the use to any person.—THE 
hire of an animal is lawful, either for 
carriage or for riding, as to those uses 
animals are applied. If, therefore, the 
riding be absolutely expressed, the hirer is 
at liberty to permit any person he pleases to 
ride uyon the animal, because of the riding 
being contracted for in an absoluté manner. 
Upon the hirer, however, either mounting 
the animal himself, or admitting another to 
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ride on Heh not at liberty to set any per- 
son on it besides, because the actual object 
of the contract is then ascertained and 
determined. Men, moreover, differ in their 
mode of riding, whence it in fact becomes 
the same as if the particulars of the riding 
had been expressly stipulated in the con- 
tract. In the same manner also, if a person 
hire a dress for the purpose of wearing it 
unrestrictedly, and in an absolute manner, 
he is at liberty either to wear it himself, or 
to give it to any other person to wear: but 
upon putting it on himself, or permitting 
another so to do, he is not at liberty to clothe 
any one in it besides. 
ut ina restricted contract, any dertation 

with respect to the use renders the hirer re- 
sponsible Fle the article hired.—\¥ a person 
let a quadruped to hire, on condition that a 

articular person shall ride upon it, or let a 
Rca to hire, on condition that a partienlar 
person shall wear it,—and the hirer set upon 
the quadruped some other than the person 
specitied, or give the dress to some other 

rson to wear, and the quadruped or dress 
Be destroyed, he [the hirer] is responsible 
because, as men differ in their manner of! 
riding, and of wearing clothes, the specitica- 
tion of a particular person is valid, and con- 
sequently it is not lawful for the hirer to 
swerve therefrom. ‘The same rule also ob- 
tains with respect to every thing liable to he 
differently affected by a different occupant : 
in other words, if the person who lets to Mre 
restrict the use, it is restricted accordingly ; 
and if the hirer swerve therefrom, he is re- 
sponsible in case of the destruction of the 
article, for the reason above stated. 

Unless that be of a nature not “able to in- 
jury from such deriation.—LAanp, however, 
and every other article not Hable to be 
differently affected by a different occupant 
(such as atent or pavilion), is not restricted 
in point of use by the mention of a particular 

erson; and consequently, the hirer is at 
iberty to put any one to reside in it that he 
pleases, since the exclusive restriction 18 of 
use only because of its preventing a differ- 
ence of effect. But the residence of persons 
whose business is of injurious tendency to a 
building (such as blacksmiths, and so forth), 
is always excepted from the contract, a8 was 
before explained. 

Or, unless the deviation be not of a nature 
to injure the article.—Iv a person hire an 
animal to carry a burden, and the person 
who lets it to hire specify the nature and 
quantity of the article with which the hirer 
is to load the animal,—as if he were to say, 
for instance, ‘‘ You shall load it with five 
Kafeezs of wheat,’’—the hirer is m this case 
at liberty to load the animal with an cqual 
quantity of any article not more troublesome 
or prejudicial in the carriage than wheat, such 
a8 bas ey, or rape-seed, as all articles of that 
description are included in the permission 
contained in the contract, because of their 
not occasioning any difference, or becawse 
they may be even preferable to what was 
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specified in it, as being less prejudicial. The 
hirer, however, is not at liberty to load the 
animal with any article of a more prejudicial 
nature, in the carriage, than wheat (such as 
salt, for instance), since to this the lessor had 
not assented. 

Ir a person hire an animal to carry a cer- 
tain quantity of cotton, he is not at liberty 
to load the animal with a similar quantity of 
iron, since it is highly probable that the car- 
riage of the iron may be more prejudicial to 
the animal than the carriage of the cotton, 
for this reason, that the iron presses chiefly 
on one spot cf the creature’s back, whereas 
the cotton presses on it eaaally in all parts. 

An ercess in the use induces a proportion« 
able responsibility tn case of accident.—IP a 
person hire an animal to carry a certain 
quantity of wheat, and load it with a greater 
quantity, and the animal perish, he is re- 
sponsible in the proportion of the excess load. 
‘Thus a person, for instanee, hires an animal 
to carry ten Kafeezs of wheat, and loads him 
with fifteen Nafeezs, and the animal perishes: 
—in which case he is responsible for one 


third of the value of the animal. ‘The reason 


of this is that the animal in question has 
wrished In consequence both of what has 
wen permitted to the hirer, and also, of 
what has not been permitted ; as, therefore, 
the destruction has been occasioned by the 
whole burden, it is divided between both 
parts respectively ; and accordingly, nothing 
is accounted upon the proportion allowed, 
but an indemnification is due upon the pro- 

ortion unallowed. Lf, however, the hirer 
ee overloaded the animal to a degree beyond 
What if was able to bear, he is, in this case, 
responsible for the whole of the value, sinec 
he was utterly unauthorized to act thus, as 
it is altogether unusual to do go, 

A rider, tahing up an additional rider, 
tneurs responsibility for half the value of the 
animeal,—IJe a person hire an animal for his 
own Mding, and he take up another person 
behind him upon the A und the animal 
perish, he is responsible for one half of the 
value.—No regard is paid to the load in this 
instance, because a person who does not un- 
derstand riding will hurt an animal’s back, 
although he be of hight weight, as, on the 
contrary, 2 complete rider sits light on horse- 
back, although his person be heavy.—Be- 
sides, @ man is not an article of weight, 
whence his weight cannot be asccrtained ; 
and accordingly regard must be paid to the 
number of the riders, in the same manner as, 
in offences against the person, regard is paid 
to the number of the offenders ;—in other 
words, if one person accidentally give another 
ten wounds, and a second person give him 
one wound, and the wounded person die, the 
fine of blood is due from both in equal shares, 
—What is here advanced proceeds on a sup- 
position of the animal in question being 
capable of carrying double ; tor if it be in- 
capable of carrying double, the hirer is re. 
spgnsible for the whole value, in the same 
manner as in the case of wheat.—It is also 
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to be observed that, in the same manner as 
this rule applies to adults, so does it like- 
wise to infants capable of riding ='277 "7°" 
ap animal: but if the hirer place behind 
him an infant incapable of riding alone, it 
is the same as goods or effects, and he is, 
in such case, responsible only in proportion 
to the additional load. 

An hired animal perishing from il usage 
subjects the hirer to responsibility. — Ir a 
person hire an animal for riding, and pull 
the halter, or beat the animal, so as to 
occasion its death, he is responsible for the 
whole value, according to Hancefa. The 
two disciples maintain that he is not re- 
sponsible where he only pulls the halter or 
beats the animal in such a degree as is cus- 
tomary, since every thing customary is in- 
cluded in the contract, and therefore the 
case is the same as if he were to perform 
those acts by express permission of the 
owner, whence he is not responsible.—The 
argument of Hanecfa is that the owner's 
permission is restricted to the condition of 
safety, since an animal may be driven with- 
out either pulling the halter or beating it, 
both of these being an excessive and un- 
necessary exertion: the use, therefore, is 
eea'ritted to the condition of safety, in the 
game manner as the travelling upon the 
public highway. 

In the hire or loan of anrmals, ie ala 
bility is induced by any deviation from the pre- 
scribed journey.—I¥ a person hire an animal 
to carry him to a particular place (Medina, 
for instance), and he g0 out of his way, and 
proceed to another place, and then return 
with the animal to Medina, and it die, he is 
responsible for it. The same rule also holds 
with respect to an animal lent.—Some have 
said that this example proceeds upon a sup- 
position of the animal being hired merely to 
go to Medina (not to go and return), in which 
case the hirer is not, in fact, required to 
restore it to the owner: but that where it is 
hired for the purpose both of going and 
coming, the hirer is in the same predicament 
with a trusteo who first swerves from the 
terms of his trust, and afterwards accords to 
them, in which case he is not responsible for 
the deposit in his hands.—Others, again, say 
that the rule is absolute ; and consequently 
that responsibility attaches in cither case ; 
for there is an essential difference between a 
hirer or borrower, and a trustee; because 
the trustee is directed to keep the deposit, 
independently, and consequently the order 
of conservation still remains in force after 
the trustee ceases from his deviation and 
reconforms to the terms of trust, whence he 
reverts to his situation of representative of 
the owner; whcreas, in a case of hire or loan, 
the hirer or borrower are directed to keep the 
article dependently of the use, and not inde- 
pendently ; and consequently, upon the use 
ceasing, they no longer continue representa- 
tives of the owner ; whence they are not dis- 
. ~ from responsibility by their return 
dedina.—This is approved. 
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The change of a saddle for another of the 


same sort does not induce responsthility.—IF 
a person hire an ass with its saddle, and 
fasten upon it another saddle, of the same sort 
as is commonly used upon such an ass, he is 
not responsible if the ass perish; because 
where the saddle is proportionate to . the 
animal, the owner’s assent extends to it, 
as the restriction is advantageous only in 
case of the other saddle being heavier than 
the one specified in the contract, when, if 
the ass were to perish, the hirer would be 
responsible in proportion to the difference. 

nless the rh be different, when re- 
sponsibility attaches in proportion to the 
excess.—I1¥, on the contrary, the hirer were 
to fasten upon the ass a saddle of a sort not 
commonly used upon such an ass, he is re: 
sponsible for the whole value ; for as this is 
not included in the lessor’s assent, it follows 
that the hirer, in so doing, acts contrary to 
engagement. 

If the nature of the saddle be different, 
responsibility attaches in toto.—I¥ a person 
hire an ass, with its saddle, and fasten upon 
the ass a pack-saddle, of a sort not com- 
monly put upon such an ass, he is in this 
case responsible for the whole value of 
the animal for the reason alleged in the 
example of the saddle; nay, the obligation 
rests upon him in this case, a fortiori, since 
a pack-saddle or panniers are not of the 
same nature as a riding-saddle, and are, 
morcover, heavier. If, also, he fasten upon 
the ass a pack-saddle of a sort commonly 
used upon such an ass, he is responsible for 
the whole value, according to Haneefa.— 
The two disciples allege that, in this in- 
stance, he is responsible only in proportion 
as the load of the pack-saddle exeveds that 
of the eddie because, where the 
pack-saddle is of a sort commonly put upon 
such an ass, it follows that the riding-saddle 
and the pack-saddle are equal, and conse- 
quently alae the owner of the ass assents,— 
except the latter exceed the former in weight, 
in Which case the hirer is responsible in pro- 
portion to the excess of weight, as to that 
the owner is not assenting.—The excess, 
therefore, in this instance, 1s analogous to 
2 case where the person who Jets out an 
animal to hire specifics the quantity of 
Wheat he is to carry, and the hirer loads it 
with a larger quantity.—The argument of 
Haneefa is that a pack-saddle is not in 
the nature of a common saddle :—it is not 
so In appearance, since it is more spread 
upon the animul on one side than on the 
other; * nor is it so in reality, since a pack- 
saddle is for carrying burdens, whereas a 
common saddle is for riding. — The hirer, 
therefore, in fastening a pack-saddle upon 
the ass, acts contrary to his engagement 
with the owner, in the same manner as a 


* This alludes to the particular fashion of 
the Palan, or Persian pack-saddle, with 
which the translator is unacquainted. 
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_. _ who hires an animal to carry wheat, 
nd loads it with iron. 

A porter ts not made responsible by any 
material deviation from the prescribed 
oad.—I¥ o person hire a porter to carry a 
oad of wheat to a certain place, by a par- 
ticular road, and he take another frequented 
road, and the wheat be lost, he is not respon- 
sible; and if he carry the wheat safe to the 
place, he is entitled to his hire.—This pro- 

ceeds upon the supposition that the roads 
are not widely different, for in this case the 
restriction to either in particular is useless. 
—Where, however, the roads are widely 
different, that taken by the porter being 
dangerous or round about, or of difficult 
passage, the porter is responsible in case of 
the wheat being lost, since the restriction is 


of use in this instance, and therefore valid.— | 
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—This is according to the Zahir Rawayet.— 
Some have said that the Peerahin is merely 
a Kabba, or vest, of one fold. — Others, 
again, say that the Peerahin is not par- 
ticularly restricted to a vest of one fold, as 
both are used indiscriminately at all seasons. 
—It is reported from Haneefa, that the pro- 
rietor of the cloth is to take a compensation 
rom the tailor, and that he has no option 
of any thing else; because as the Kabba is a 
species of apparel totally different from the 
Peerahin, the tailor stands in the predica- 
ment of an usurper.—The reason of the 
doctrine, as reported from the Zahir Ra- 
wayet, is that the Kabba is in one shape a 
Peerahin, as it is occasionally used instead 
of the Peerahin, and in another view it is 
not. so.—Hence there is both a similitude 
and a dissimilitude; and accordingly the 


It is to be observed that Mohammed does | proprietor of the cloth has it at his option to 


not make this distinction, but alleges that 


the porter is not responsible if he earry his- 


load by any other than the road specified, 
provided it be one commonly used ; because, 
where it is a beaten path, there is no appa- 
rent difference between the two.—lLf, on the 
contrary, he carry the load by an unfre- 
quented road, and it be lost, he is responsible 


. tor the value, as the restriction is valid, and 


the porter acted contrary to his instructions. 
—If, however, in this ecasc, he earry the 
wheat sate to the place, he is entitled to his 
hire; because upon so doing his deviation 
from his orders is rectified, and the end is 
obtained. 

Any injurious deviation from the pre- 
scribed culture of hired land induces a pro- 
vortionable responsibility.—le a person hire 
and for the cultivation of wheat, and sow 
therein trefoils or clover, he is responsible 
in proportion to the damage the land sus- 
tains, because the cultivation of any species 
of prass* is more injurious to the land than 
the cultivation of wheat, as those require 
more water, and their roots spread more in 
the ground.—In this instance, therefore, the 
lessee has acted contrary to this agreement 
with the lessor, fa aeiuich as he had done a 
thing more injurious te the land than what 
the ae had specified. Hut if the lessor 
require this compensation, he is not entitled 
to any rent, as the lessee in that case stands 
as an usurper, because of his acting con- 
trary to engagement, as before explained. 

A tailor is responsible for deceating from 
his orders.—Ir¥ a person deliver a piece of 
cloth to a tailor, directing nim to make it 
into a Peerahin, or shirt, for a particular 
hire, and he make it into a Kabba, or short 
yest, the person has it in his option either to 
take a compensation from the tailor for his 
cloth, or to receive the Kabba, paying him 
an adequate hire, which, however, 1s not to 
exceed what had been at first agreed upon. 


* The ferm, in the original, is Ratba, 
which applies to all the more succulent 
species of field herbage. 


take a compensation for the value (in which 

the cloth becomes the property of the 
tulor), or, to take the Kubbee paying an 
adequatg hire:--an adequate hire only is 
dué, because the tailor has not completely 
fultilled his agreement; and it must not 
execed what was at first agreed upon, as 
obtains in all cases of invalid hire. 

Irv a person deliver a piece of cloth to a 
tailor, dirceting him to make it into a Kubba, 
and he make if into a Shilwar, or drawers. 
some allege that the proprictor must accept 
a compensation ; and that he has no other 
option, because of the differoat uses to which 
those two sorts of apparcl are applied.—It 
is certain, however, that the proprietor has 
it at his option, in this instance, either to 
take uw compensation for the value of his 
cloth, or to take the Shilwar, paying an 
adequate hire; because the use, namely, 
clothing and covering nakedness, 18 the same 
in both; and the case is therefore analogous 
to where a person orders a brazicr to ‘ make 
him a dish of this brass, and the brazier 
make8 him a brazen plate, in which instance 
the proprietor of the brass has an option, 
and so also in the case in question. 


CHAPTER IV. 
OF INVALID HIRE. 


An imvalid condition invalidates hire.— 
Hike is rendered invalid by involving an 
invalid condition, in the same manner as 
sale, for hire stands in the place of sale, 
whence it is that a contract of hire may be 
dissolved in the same manner as a contract 
of sale. 

But a proportionate hire 1s in such case 
due, tu the extent of the hire specified.—In 
a case of hire rendered invalid by involvin 
an invalid condition, a proportionate hire is 
due where that does not exceed the hire 
specified in the contract,—in other words, of 
thespecitied hire and the proportionate hire, 
the smallest is due.—Ziffer maintains that 
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@ proportionate hire is due, to whatever 
amount 1t may extend; for he conceives an 


analogy between the case in question and a 
cave of invalid sale, in which the value of 


the article is due, to whatever amount.—The 
argument of our doctors is that usufruct can- 
not be appreciated but by a contract entered 
into to answer the necessity of mankind 

whence, in valid hire, the degree is measured 
by the necessity.—As, however, invalid hire 
is a dependant of a contract of valid hire, it 
has a relation to a valid contract, and con- 
sequently regard is paid in it to what may 
be the customary recompense in valid hire, 
which is a proportionate hire.—Now the par- 
ties, in a case of invalid hire, having agree 


upon a specific amount, it follows that both, | 
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an option of dissolution remains in the next 
month, to either party, to the end of the 
first day of the month; for in having regard 
to the very first instant only of that month, 
a restriction is induced so narrow as not to 
admit the exercise of an option. 

Rules with respect to annual leases.—IF a 
person hire a house for a year, at the rate of 
twelve dirms, it is lawful, although no men- 
tion is made of the rent of each month 
respectively ; because, as the whole term of 
the lease 1s known without division, it is 
therefore the same as hiring for a single 
month, which is lawful, although no men- 
tion be made of the rent of each day respec- 
tively.—It is to be observed that if the day 
of the year’s commencement be specified (as 


in making such specification, agreed to remit , if the lessee were to say, ‘‘I take this house, 
whatever may be beyond the specified hire, | for a year, from the first of the month 


where that is exceeded by the proportiunate 
hire; in this case, therefore, the specified 
hire is due :—but if, on the other hand, the 

roportionate hire fall short of the specified 
fire, the oxcess of the specified hire is not 
due, as the specification itself was invalid.— 
It is otherwise in an invalid sale; for as an 
article of sale is appreciable to its extent, 
there is no necessity for a regard to the con- 
tra t in order to manifest its value. Now 
this value is the original thing: if, there- 
fore, the specification of a price be valid (as 
in a case of valid sale), the effect passes 
from the original thing to the suid price; 
but if, on the contrary, the specification of a 
price be invalid (as in a case of invalid sale), 
the effect docs not pass from the original 
thing to the price. 

A contract indefinitely expressed closes at 
the expiration of the first term.—I¥ a person 
hire a house, on a condition thus expressed, 
that ‘‘ he shall pay one dirm every month,” 
such contract is valid for one month, but 
invalid for every subsequent month, unless 
the whole of the months for which it is to be 
hired be specified, in which case it continues 
valid.--The arguments on which this is 


founded are drawn from the construction of 


the words in the Arabic idiom.—It is to be 
observed that as the contract in question is 
valid for one month only, it belongs to both 
the lessor and lessee, respeetiyely, to dis- 
solve the contract at the end of the month, 
as the valid contract is then complete and 
finished. —If, therefore, in this instance, the 
lessee, after the expiration of the said month, 
continue in the house for a single instant of 
the second, the contract remains in force for 
the second month, nor is the lessor at liberty 
to put out the lessee until the end of this 
month (and the same rule holds with respect 
to every month in the beginning of which 
the lessee continues to oceupy the house); 
because the contract appears to be renewed, 
with the consent of both parties, in virtue 
of the lessee still continuing to occupy the 
house in the succeeding month.—This, oe 
ever, proceeds merely upon analogy; and 

as been adopted by some of our modern 
doctors.—According to the Zahir Rawayct, 


Rajab’’), the lease commences from that 
date.—If, on the contrary, no date of com- 
mencement be specified, the lease commences 
from the date of the deed itself; because all 
dates are equal with respect to hire, and 
therefore a lease in this particular resembles 
a vow; in other words, if a person make a 
vow that ‘‘ he will not speak (for instance) 
to a particular person for one month,” the 
observance of his vow commences upon thein- 
stant of expressing it, all dates being equal 
with respect to vows; and so also in the case 
in question.—It is also to be observed, that 
if, in this instance, the contract of hire be 
concluded on the first day of the month, 
all the succeeding months of the year are 
counted from the appearance of the new moon, 
as thisis the original standard of calcula- 
tion.—If, on the contrary, the contract 
be concluded after the lapse of some 
days from the commencement of a month, 
the lease is in that case for three hun- 
dred and sixty days, according to Ha- 
neeta; and there is one report from Aboo 
Yoosaf to the same effect.—According to 
Mohammed, and another report of Aboo 
Yoosaf, the first month is to be counted by 
days, to be completed from the next suc- 
eeeding month; and the other months must 
be counted from the appearance of each new 
moon: because a caleulation by the number 
of days is admitted purely from necessity, 
which exists in the first month only.—The 
argument of Hancefa is that upon the first 
month being completed by the deduction of 
a certain number of days from the second 
that also must, from necessity, be counted 
by days; and so of the rest to the end of 
the year ;—in the same manner as obtains 
with respect to the Edit;—that is to say, if 
a divorce take place in the middle of a 
month, it must he counted by days; and so 
also in the present instance. 

Wages are due to keepers of baths and 
cuppers.— KEEPERS of baths and cuppers 
are lawfully entitled to wages :—the former, 
becauke it is an invariable custgm, among 
all Mussulmans, to pay them wages, and the 
peophet has said, ‘‘ Whatever seems good 
unto the body of the MusstLMans is also 
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before Gop ;’’—and the latter, beoause 
the prophet paid a recompense to a person 


who performed the operation of cupping 
upon iin: and also, because this is a cer- 


tain recompense for a certain service, and is 
therefore lawful. 

But there is no hire for the covering of 
mares, §c.—THERE are no wages for the 
covering of animals,—that is, for bringing 
a male to copulate with a female: because 
the prophet has said, ‘‘ AssIB-TEEy is among 
the things prohibited ;” and by Assib-tees is 
understood the recompense for the copulation 
of a stallion, or so forth. 

Nor for the performance of any religious 
duty.—Ir is not lawful to accept a recom- 
pense for summoning the people to prayers, 
or for the performance of a pilgrimage, or of 
the duties of an Imam, or for teaching the 
‘Koran, or the Law; for itis a general rule, 
with our doctors, that no recompense can be 
received for the performance of any duty 

urely of a religious nature.—According to 

hafei, it is allowed to reecive pay for the 

erformance of any religious duty which 
is not required of the hircling in virtue ot a 
divine ordinance, as this is only accepting a 
recompense for a certain service ; id us the 
acts above described are not ordained upon 
the hireling, it is conscquently lawful to 
receive a recompense tor them.—The argu- 
ments of our doctors upon this point are 
twofold.—First, the prophet has said, 
‘*Read the Koray, but do not reecive any 
recompense for so doing:” and he also 
directed Othman-bin-Abeeyas, that if he 
were appointed a Mawzin [a crycr to prayer] 
he should not take any wages. SECONDLY, 
where an act of picty is performed, it springs 
solely from the performer (whence regard is 
had to his competency), and consequently 
he is not entitled to any recompense from 
another, as in the cases of fasting or prayer. 
—A teacher of the Koran, morcover, is 
incapable of instructing another in it, but 
by means of qualitics existing in his scholar, 
namely, capacity and docility, and thercfore 
undertakes a thing the performance of which 
does not depend upon himself, which is 
consequently invalid.—Some of our modern 
doctors, however, hold it lawful to reccive 
wages for teaching the Koran in the present 
age, because an indifference has taken place 
with respect to religion, whence if pcople 
were to withhold from paying a recompense 
for instruction in the eal writings, they 
would in time be disregarded ,---and decrees 
pass accordingly. 


Nor for singing or lamentation.—It is | 
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Hire of widefinite articles.—Tux hire of 
any thing indefinite is invalid, according to 
Haneefa, unless from a partner.—The two 
disciples maintain that such hire is valid ;— 
and decrees pass accordingly.—(This rule 
chiefly applies to such cases as where, for 
instance, a person lets a share or portion of 
his house to another, or lets his own share in 
a ee to any other than his 
partner).— The argument of the two disciples 
is that an indefinite part is capable of being 
used (whence a proportionate hire is due), 
and the delivery of it is practicable, either 
by the lessor vacating his share to the leasee, 
or by agreving to hold it with him alter. 
iaelee The case 18 therefore the same as if 
he were to let it te a partner, or between 
two, which would be valid: consequently 
this resembles a case of sale, ~The argument 
of Hancefa is that as the lessor, in this 
instance, lets to hire an article which he is 
incapable of delivering, the deed is conse- 
quently invalid.-—-The ground of this is that 
the deliyery of an indefinite part of any 
thing is inconceivable; because delivery 
cannot be completely executed on one part 
without seisin on the other; and seisin, as 
being a perceptible act, cunnot take place 
but upon a specific subject.—With respect 
to evacuation, it is regarded as a delivery, 
beeause it amounts to investiture, an act 
through which occupancy, or, in other 
words, a power of scisin, is obtained. With 
respeet to alternate occupancy, on the other 
hand, that eannot be established but in 
virtue of a right of property in the use, 
which is an effect of the contract of hire. 
Now as the effeet of any thing must be 
subsequent to that thing, it follows that the 
alternate oceupancy is subsequent to the 
execution of the contract of hire: but 
ability to make delivery is one condition of 
the contract; and as the condition to a thing 
must precede that thing, it follows that the 
abilit? to make a delivery must precede the 
contract of hire. A thing, however, which 
is subsequent cannot be cunsidered as ante- 
ecdent; and hence the alternate occupancy, 
which is subsequent, is incapable of being 
accounted a delivery.— Where, on the con- 
trary, the Icase is to a partner, the whole 
use arising from the article becomes tho 
property of the lessee, and consequently no 
part of what he holds can be termed inde- 
finite: neither is the difference in the nature 
of the usufruct (from part of it being in 
virtue of right of property, and part of it 
in virtue of a lease) injurious to the lessee 
in this instance.—Besides, the hire of an 


not lawful to receive wage» for singing or ; indefinite subjcct is unlawful from a partner 
lamentation,® or for any other species of | also ogi 3 to an opinion of Haneefa, as 


public exhibition, as this is taking a recom- | reported by 


pense for an act which is of a criminal 
nature, and acts of that nature do not entitle 
to a recompense in virtue of a contract. 
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asan).—It is otherwise in a 
case of supervenient indefiniteness, as that 
does not occasion contention. (A superve-~ 
nicnt indcfiniteness is where a person lets an 
article to two persons, and one of the lessees 
dies,—or where two persons let an article to 


* Arab. Nooha. Crying over the dead (ly | one person, and one of the lessors dies,—in 
female mourners, who make it a profession). | which case the lease continues in force with 
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okie par to the other’s share, 
and does not become invalid, 
the Zahir Rawayet, for this reason, that 
ability to make delivery is not a condition 
merely because of the contract, but because 
of the obligation of delivery,—which obliga- 
tion exists in the beginning, not afterwards, 
whence the ability of delivery is not a condi- 
tion in the continuance.) It is also other- 
wise where an article is let to two persons, 
because in this instance a delivery of the 
whole is established, after which an inde- 
finite division supervenes, because of the 
right of property of each party being scpa- 
rate. 

Hire of a nurse.—It is lawful to hire a 
nurse to suckle a child, at a certain rate of 
wages; because Gop has said in the Koran, 
‘Ty THEY SUCKLE YOUR CHILDREN, PAY 
THEM THEIR HIRE;” and also, because, in 
the time of the prophet, such was the prac- 
tice,—and likewise both before and since his 
time.—Some have said that the contract of 
hire, in the case in question, is a contract for 
serving the infant, the particulars of such 
service (namely, attendance and milk) fol- 
lowing as dependants, in the same manner 
as the colour in a contract for dying cloth.— 
(Others maintain that the contract is a con- 
tract for the milk, the attendance following 
as a dependant: and accordingly, if a goat 
be hired to give milk to an infant, no recom- 
pense is duc.—-The former opinion, however, 
1s more conformable to LAW; because con- 
tracts of hire are not concluded for destruc- 
tion or cxpenditure of an actually existent 
article; as where, for instance, a person 
hires a cow for the purpose of using her 
milk, which is javalid: us shall be shortly 
shown in its proper place.)—Such, therefore, 
being the case, the contract in question is 
valid, provided the rate of hire be specified, 
considering it as hiring a person for the sake 
of her attendance. : 

Ir is lawful to hire a nurse to suckle an 
infant in return for meat and clothing, on 
a favourable construction, according to Ha- 
neefa.—-‘The two disciples maintain that this 
is not lawful, because as the recompense is 
indeterminate and unknown, the case is 
therefore the same as if a woman were 
hired to bake bread, or so forth, in return 
for her meat and clothing.—The argument 
of Haneefa is that the indeterininateness in 
question is not likely to engender strife 
since it is customary to feed nurses in a 
liberal manner, with a view to render them 
kind and tender to the children under their 
care.— This case, therefore, resembles the 
selling of a measure of wheat out of a heap, 
which is lawful, although the seller be at 
liberty to give the wheat from whatever part 
of the heap he pleases, as an ignorance in 
that particular does not engender strife.—It 
is atherwise in the case of hiring a woman 
to bake bread, or the like, because an igno- 
rance in that instance is calculated to occa- 


sion contention. — What is here advaticed ¢ 


proceeds upon a supposition that no expta- 
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nation has been given concerning the quan- 
tity or quality of the food and clothin eed. 
for to the nurse.—It is written in the Jama 
Sagheer that if a nurse be hired to suckle a 
child for her victuals and clothing,—in this 
way, that an explanation be given of the 
kind and fashion of her apparel, and the 
time of giving it, and a specific number of 
dirms appointed for her board,—and victuals 
be afterwards given in lieu of the money, it 
is lawful according to all, because in this 
case there is no ignorance.—Or, if the 
victuals be specified, and the quantity and 
quality explained, this also is lawful, for 
the same reason; and in this instance it 
is not requisite that any time be fixed for 
giving the victuals, because articles of 
weight, and measurement of capacity, when 
described, become a debt, and a debt 1s some- 
times prompt and sometimes deferred, like’ 
price, which consists of money.—It is, how- 
ever, a condition, with Haneefa, that an 
explanation be given of the place where 
the victuals are to be delivered, in case of 
any expense (of portcrage, and so forth) 
uttending it. —The two disciples, on the 
contrary, maintain that this is not a con- 
dition, as has been fully stated under the 
head of Satv.—It is otherwise with respect 
to apparel; for in that instance an expla- 
nation is requisite, not only of the place, 
but also of the time of delivery, as well as 
of the quantity; because clothing is not 
construed to be a debt except in a case of 
Sillim sale; and as, in that instance, a 
prompt payment is requisite, so also where 
the nurse is hired for a recompense in clothes, 
it is requisite that a prompt delivery be 
specified, as well as the quantity and the 
quality. 

Tur hirer, in the case above stated, is not 
at liberty to prevent the husband of the 
nurse from having carnal connexion with 
her; because as such connexion is the hus- 
band’s right, it is not in the hirer’s power to 
annul it,—-for this reason, that the husband, 
in case of his not being informed of the con- 
tract at the time of concluding it, is entitled 
to dissolve it, fur the purpose of preserving 
his own right.—The ie however, may 
prevent the husband from having such car- 
nal intercourse in his house, since that place 
is his exclusive right.—If, also, in conse- 
quence of such connexion, the nurse prove 
pregnant, the infant’s guardians are at liberty 
to dissulve the contract, provided there be 
any apprehension of injury to the child’s 
health trom the use of her milk, as is most 
probable in such instanees;—and for the 
same reason also, they are at liberty to dis- 
solve the contract where the nurse falls sick. 
—It is also incumbent upon the nurse to 
prepare the child’s victuals by mastication, 
and to avoid every species of food which 
mighf prove injurious to her milk, in pur- 
suance of her duty.-- In short, inall matters 
of this nature, regard is had to custom, where 
tere 1s no divine ordinance. The perfor- 
mance, therefore, of every usual service to 


Boox XXXI.—Cuar. IV.] 


a child (such as washing its linen, preparing 
its victuals, and so forth) is incumbent upon 
the nurse. The victuals, however, must be 
provided by the father. With respect to 
what has been observed by Mohammed, that, 
“*it is incumbent upon tho nurse to provide 
oils and perfumes,” —this is according to the 
custom of Koofa. 

Ir the nurse above mentioned feed the 
child with goat's milk, during the term of 
hire, she is not entitled to any wages, as 
not having performed what was her duty, 
namely, fosterage, or, in other words, the 
feeding the child with milk from her own 
breasts; for feeding it with milk from a 
goat is not fosterage, but merely feeding it 
with milk. Wages, therefore, are not due 
to her in this instance, as she hus not per- 
formed what she had contracted for. 

A contract of hire, stipulating that the 
recompense shall be paid from the article 
manufactured or wrought upon is tnealid.— 
IF a person deliver thread to a weaver, to 
make it into cloth, in consideration of an 
half thereof to himself, he is to receive a 
recompense proportionate to his work; and 
the same rule also holds if a person hire an 
ass to carry wheat, paying, in consideration, 
a measure of such wheat. The contract, 
therefore, is invalid in both these instances, 
because the recompense is made to consist of 
a thing obtained by the labour of the person 
or animal hired, and hence the case is analo- 
gous to that of an allowance made for grind- 
ing,” which has been paee by the 
prophet. (The case of allowance for grind- 
ing is where a person hires an ox to grind 
grain in consideration of a proportion from 
the flour or meal:—and this case is the grand 
criterion by which a judgment is formed of 
the invalidity in various instances of hire, 
more especially in our country.) The reason 
of the prohibition, in this instance, is that 
the hirer is incapable of delivering the recom- 
pense (namely, a part of the woven cloth, 
or a part of the carried grain); for as the 
obtaining of it depends upon the act of the 
person or animal hired, the hirer cannot be 
uccounted capable of making delivery merely 
in virtue of the capacity of that person or 
animal. ‘The contract is therefore invalid, 
and an adequate hire is due. It is other- 
wise where a person hires an ass to carry 
one half of a parecl of wheat, in considera- 


no 


of the ass proprictor of half of the grain 
upon the instant, in the manncr of a prompt 
or advanced payment, and consequently the 
wheat is in partnership between them, for 
reasons which will be explained in a future 
example. It is to be observed that where a 





* Expressed by an Arabic phrase (Kafeez 
Tehan), which will not bear a literal €rans- 
lation. It is more fully explained in Vol. 
IV. in treating of Compacts of Cultive 
tion. : 
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person hires an ass, to carry wheat, in son- 
sideration of a measure of such wheat, or 
an ox, to grind grain, the hire allowed must 
not Baie value of what has been speci- 
fied, because, as the hire is invalid, the least 
only of the two (the hire named, or an ade- 

uate hire) is due, since the person who lets 
ho animal has agreed to remit any thing 
beyond. It is otherwise where two men 
cuter into a partnership in collecting wood 
and one of them says to the othor, “I will 
take the whole wood, and pay you a recom- 
pense for your share in the collecting of 
it;”’ for in this case an adequate recompense 
is due, to whatever amount (according to 
Mohammed), inasmuch as no sum has bien 
specified in this instance, whence no remis- 
sion of any excess can be inferred. 

Partners do not owe hire to each other 
with respect to therr stock, ~1¥ a person hire 
another to carry wheat which is in partner- 
ship between hou no recompense is due; 
for in all grain so carricd the porter works 
on his own account, whence a complete deli- 
very is not made of the thing contracted 
for, 

alny uncertainty in the terms invalidates 
the contract.— ly a person hire another to 
bake ten particular saas of wheat into bread, 
“this day,”’ fora dirm, it is invalid, acoord- 
ing to Haneefa, The two disciples in the 
Mabsoot, article Tire, maintain that the con- 
tract in question is valid; because in this 
instance the performance of the task [of 
baking the bread]-is the thing really con- 
tracted for, the mention of a time being 
considered merely as for the purposo of ex- 
pedition, in order that the contract may be 
valid; and consequently the objection of 
uncertainty is removed, The argument of 
Haneefa is that the thing contracted for is 
unecrtain; because the specitication of a 
time argues that the thing contracted for is 
general usufruct, or, in other words, the 
hircliftg’s surrender of himsclf [to service]; 
and, on the other hand, the specification of 
a particular act argues that such act is the 
thing contracted for. Now general usufruct 
and a particular act cannot be united ; for 
where a particular act is the thing contracted 
for, no ee is duc for the labourcr’s sur- 
rendcr of himself. As, moreover, neither of 
these has a preference over the other, and 


| the advantage is to the hirer, in the latter 
tion of the other half; for in this ‘ «tance | instance, and to the hireling in the former, it 
hire is due on account of the animal! follows that a contract of th 

hired, as the hirer has constituted the owner | lay a foundation for strife. It is Eeporied, 


is nature would 


from Haneefa, that where the hirer, inste 


‘of “this day ’’ says “ within this day,” the 


hire is valid, as in such case the thing con- 
tracted for is the particular act or task speci- 
fied: contrary to where he says ‘‘this day.” 
The arguments upon this point are connected 
with Arabic grammar, and have already been 
stated in treating of Divorce.* 


*The arguments in this example turn 
upan the distinction between the perfor- 
mgnce of a thing by general service, and the 
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| al Tease of lands is not invalidated b 
stipulating a right to perform any act whic 
does not leave lasting effects.—IF a person 
hire land, stipulating that he shall be at 
liberty to plough and cultivate it, or to water 

d cultivate it, such contract is valid; 
because he is entitled to cultivate the land 
= virtue of the contract; and as this is 

practicable unless he ples h and water it, 
he is consequently entitled to perform these 
acts upon a een and every other act of 
this nature is in the same manner arequisite 
of the contract; nor docs the mention of it 
cause invalidity. If, on the contrary, he 
stipulate that he shall be at liberty to plough 
the land twice, or to dig trenches in it, or to 
dung it, the contract is invalid; because, in 
this instance, an cffect remains after the 
expiration of the term of hire, which is not a 
requisite of the contract. This condition, 
moreover, is advantageous to one of the con- 
tracting parties; and every stipulation of 
that nature invalidates a contract. Besides, 
in this instance, the lessor becomes, in fact, 
a tenant of the lessce with respect to such 
advantage as may remain to the land after 
the expiration of the lease ; and consequently 
the contract involves one bargain within 
another, which is not lawful. Some explain 
ploughing twice to signify ploughing the land 
a second time, after having oe a& crop 
frum it, and then returning it in that state to 
the owner; and concerning the invalidity in 
this instance no doubt can be entertained. 
Others, again, explain it to mean ploughing 
the land twice, and then sowing the grain in 
it. Whatis here advanced (with respect to 
the invalidity occasioned by stipulating a 
right of ploughing twice) applies solely to 
cases where the land is of a nature to be pro- 
ductive from once ploughing, and the term 
of hire only one year ;—for if the term of 
hire be three years (for instanéc), the advan- 
tage dorived from ploughing twice wegrs out 
and no longer remains. By the term trenches, 
as here used, small temporary trenches are 
not to be understood, but watercourses, such 
as are caloulated to last, and yield an advan- 
tage the year ensuing. 

A contract stipulating the recompense to 
consist of a similar usufruct is nugatory,—IF 
a person hire land to cultivate, in return for 
the right [on the part of the lessor] of culti- 
vating other land, it is nugatory ; in other 
performance of the same thing in a parti- 
cular instance; that is, between hiring a 

erson for any business by the day, or so 
orth, and engaging him for the performance 
of the same business by the particular task. 
Tf the contract for a particular task be so 
expressed as to leave it uncertain whether 
the recompense specified be for the day’s ser- 
vice, or for the particular work required, it 
is in that case invalid (according to Hanceta), 
and consequently no regard is had to the 
sum mentioned as the recompense, but the 


workman receives a proportionate hir& for 
his day’s work. . 
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words, itis utterlyinvalid. Shafei maintaizs 
that it is valid. Analogous to this is the 
hire of a dwelling-house, in return for 
residence in another house; the hire of 
apparel in return for the use of other apparel; 
—or the hire of a quadruped for riding, in 
return for a right of riding upon another 

uadruped. The argument of Shafei, is 
that the advantage is the same as actu 
substance ; and it is on this idea that hire is 
valid in return for a debt of wages :* for if 
those were not the same as actual substance, 
it would follow that the transaction is the 
exchange of one debt for another debt, which 
isnull. The arguments of our doctors upon 
this point are twofold.—Frrst, contracts 
upon credit are rendered invalid by an unity 
of species alone ; and as an unity of weight 
or measure 1s not essential (according to our 
doctors, a8 has been already explained in 
treating of sale), the contract in question, 
therefore, resembles the sale, upon credit, of 
cloth of a particular description in return for 
cloth of the same description.—SEcONDLY, 
the validity of hire is admitted (in opposition 
to what analogy would suggest) from con- 
venience and necessity ; but no convenience 
or necessity whatever exists where the 
advantage is exactly the same on both sides ; 
contrary to where the advantage derived on 
cach part is different. 

OnjEcTION.—Where hire of one kind is in 
return for hire of another kind, although it 
he not rendered invalid by a non-existence 
of necessity or convenience, still it would 
follow that it is invalid, as being the sale of 
a debt for a debt. 

Kerpiy.—-In this instance the subject from 
which the advantage accrues is made a sub- 
stitute for the advantage, from necessity :— 
the recompense, therefore, is as a price; and 
aecordingly, the transaction is a sale of sub- 
stance for something else than substance ; 
which is lawful. 

Case of two partners.—I¥ a quantity of 
wheat be between two men in partnership, 
and one of them hire the other, or his ass, to 
carry his share to a certain place, and he, or 
his ass, carry the whole of the wheat thither, 
he is not entitled cither to the recompense 
specified, or to a proportionate recompense. 
Shafci maintains that he is entitled to the 
specified recompense ; because, according to 
his tenets, advantage is the same as actual 
substance; and as the sale of an undefined 
substance is lawful, it follows that it is also 
lawful to receive a recompense in return for 
an undefined advantage. The case in ques- 
tion, therefore, is similar to where a person 
hires a building, held in partnership between 
himself and another, for the purpose of 
keeping grain,—or, a slave held in partner- 
ship between him and another, for the pur- 


* That is, wages owing from the person 
hired to the hirer (as where the hirer had 

reviously performed service to the person 

hom he now hires, and for which this 
person still owes him wages. 
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pose of making up apparel. The arguments 
of our doctors upon this point are twofold.— 
Frnast, the person in question here hires 
another for the Pe ohmane of a matter the 
existence of which cannot be conceived ; 
because the carriage or porterage of any thing 
is a sensible or perceptible act, which is 
impossible with respect to a thing undefined ; 
—and as the performance of the thing econ- 
tracted for is impossible, it follows that no 
recompense 1s duc.—SeconpD.y, the person 
hired 1s a partner of the hirer with respeet to 
every particle he carries, whence he carries 
on his own account also, and consequently 
does not perform what he had contracted for. 
It is otherwise where the thing contracted 
for is a partnership house, for keeping grain, 
for in this instance the thing contracted for 
is the use of the house, and a delivery of 
that may be effected, without the person 
depositing his grain therein, by the other 
evacuating it to him. 

A lease of land is invalid, tinless tt spectfy 
the purpose towhich the land is tobe appled, 
~Ira person hire land, without mentioning 
that itis for the purpose of cultivation, or, 
Without mentioning what species of culti- 
vation he means to employ it in, the contract 
is invalid; because laud 1s hired for tallage, 
and also for other purposes; and, in the same 
manner, it is cultivated for various uses, 
some more and some less injurious to the 
suil. The thing contracted for 1s therefore 
uncertain ; and accordingly, the contract is 
not lawful. Notwithstanding this, however, 
if the person who hires the land should 
cultivate it, and the term of the lease expire, 
he is entitled to the specified rent, on a fa- 
vourable construction. According to analogy 
he is not so entitled (and such is the opinion 
of Ziffer), because the contract, as being once 
invalid, cannot afterwards become valid.— 
The reason for a more favourable construe- 
tion, in this particular, is that, before the 
complete fullilment of the contract, the 
uncertainty has been done away; and it 
therefore becomes valid, in the same manner 
as where the uncertainty is done away before 
the contract has been yet concluded ;—the 
ease being analogous to where a seller and 
purchaser do away an undefined time of pro- 
mise for payment or delivery, in sale, before 
the usual term of credit expires, or do away 
aright of option extended beyond the term 
of three days, before the expiration of those 
three days.—L{, in this case, the Icssor and 
lessee dispute before cultivation, the lessee 
being desirous of cultivating the Jand, and 
the ibeser forbidding bim, the contract be- 
comes dissolved, in order that strife may be 
prevented. 

Responsibility does not attach, from the 
customary use of an article, under an in- 
definite contract.—\¥ a person hire an ass to 
Bagdad (for instance) for one dirm, without 
specifying what it is to carry, and lofd upon 
it meh a burden as men usually put upon 
that animal, and it die before it has proceeded 
more than half way, be is not responsible ; 
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because the article hired is as a trust in the 
hands of the hirer, althoagh the contract be 
invalid. If, on the other hand, the ass arrive 
at Bagdad, the owner is entitled to the hire 
stipulated, upon a favourable construction; 
because in this instance the uncertainty has 
been done away, in the same manner aa in 
the preceding example.—If, also, a diapute 
arise between the hircr and the owner of 
the ass, before it be loaded, the contract is 
dissolved, in order that strife may be 
prevented. 


| CHAPTER Y. 


OF THE RESPONSIBILITY OF A HIRELING. 


Difference between common and particular 
| hirelingss—HineLiNas are of two deserip- 
tions, common and particular.—A common* 
hireling is one with whom a contract of hire 
is concluded for work of such a nature as 
may be perceived by examining the subject : 
—and in this instance there is no oecasion 
for any mention of a term; nor is he ontitled 
to his hire or recompense until the work ho 
has engaged for (such as dying or falling) 
be executed, because the work is the only 
thing contracted for, where he engages to 
perform if in person, or tho effect of such 
work, where he hay not particularly engaged 
to perform if in) person.—It is therefore 
lawful for him to work for the public at 
large, since no particular person has an 
exclusive claim to his service; and accord- 
ingly, he is termed Ajecr Mooshtarik, that 
is, a gencral or common hircling.—(‘Lhe rules 
with respect to particular bahia shall be 
discussed in their proper place.) 

The article comnutled to acommon hireling 
sa deposit.—AN article delivered to acommon 
hireling is a deposit in his hands. If, there- 
fore, gt perish whilst in his possession, he is 
not in any degree responsible for it, accord- 
ing to Hanecta: and such also is the opinion 
of Ziffer.—The two disciples maintain that 
he is responsible, except where the article is 
lost. or destroyed by any irremediable and 
irresistible accident, such as a fire burn- 
ing down his house, or robbers, in such force 
as not to be repelled: because it is recorded 
of Alec and Omar that they undcrstood a 
commun hireling to be responsible ; and also, 
because the care of the article is incumbent 
on him, as without such eare he cannot 
perform his work uponit. When, therefore, 
the article is lost from any cause which 
might have been avoided, such as usurpation 
or theft, this proves him to have been negli- 
gent, and he is consequently responsible, in 
the samc manner as a trustee who lets to hire 
the deposit in his hands.—It is otherwise 


* Arab. Mooshtarik, literally, held in com- 
mon,—meaning one whose services are open 
toall (such as a tradesman), in opposition to 
@ particular servant. 
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where the article is lost from some unavoid- forth, is supposed to originate with the 
able cause, such as fire, sudden death, and hireling, inasmuch as the accident may be 
#0 forth, since in this case he cannot be attributed to his want of care.)—A common 
accused of negligence.—The argument of hireling, therefore, is responsible for any 
Haneefa is that the article is merely adeposit thing which may be destroyed in the course 
in the workman’s hands, the possession of of his work; excepting, however, where a 
which does not involve responsibility, inas- MAN is destroyed, either by the sinking of a 
much as he took possession with consent of boat, or by falling from a camel or other 
the proprietor; and accordingly, if it were animal (although those accidents should 
lost from any unavoidable cause, he is not have been occasioned by the driving of the 
responsible,—whcreas, if his possession of it camel or the navigating of the boat); for in 
involved responsibility, he would owe a this instance the hireling is not responsible, 
compensation for it at allevents, in the same as responsibility for a MAN cannot be incurred 
manner as in a case of usurped property.— in virtue of a contract, nor in virtue of any 
The care, moreover, of the article is incum- thing but a Janayat, or offence against 
bent upon the proprietor dependantly and the person, whence it would be due, in this 
not essentially, and accordingly no hire is jJnstance, not from the hireling, but from 
due for such care. This case is different his Akila, who, however, cannot be made 
from that of an hired trustee; for the care responsible by a contract. 
of the deposit is essentially incumbent upon — IF a person hire a porter to bring an earthen 
a trustee who acts for hire, because of the jar from the banks of the Euphrates (for in- 
wages he receives, stance), and he fall down upon the way and 
But he is responsible if it be destroyed in break the jar, the hirer has it at his option 
the course of his work.—A comMON +ireling | either to take the value which the jar bore 
is responsible in case of the loss or destruc- | at the place where it was taken up (in which 
tion of any article in the course of his work, | case the porter is not entitled to any recom- 
as where a dyer or fuller tears the cloth; pense), or to take a compensation for the 
entrusted to him, or a porter stumbles, or, value it bore at the place ot it was broken, 
the tying of his load breaks, or the girth of, paying the porter a proportionate hire.— 
a camel breaks, and thus the goods with Responsibility is incurred in this instance, 
which he is loaded fall to the ground, or a because (as was before said) the falling of the 
buat sinks from the mismanagement of the | jar was cither owing to the porter stumbling, 
boatman.—Ziffer maintains that the hircling | or his rope breaking, which is attributed to 
is not responsible in those cases, because the | him :—and an option is allowed to the hirer ; 
hirer had ordered him to work in an absolute | because, where the jar is broken upon the 
manner, and hence his order extends as well; road, the cireamstance admits of two con- 
to dangerous as to safe operations,—in other | structions; for the hireling is in one shape 
words, to operations which subject his pro- | guilty of a transgression from the beginning, 
perty to damage, and also to operations under! mmasmuch as the carriage of the jar trom the 
which it continues uninjured. The hireling | place where it was taken up to the place 
in question, therefore, is in the same pre-j directed is one act; aud in another shape he 
dicament with a particular hircling, or any|is not guilty from the beginning, since the 
assistant of a workman.* The argument of | carriage was undertaken with the consent otf 
our doctors is that the orders of the hirer do, the owner, and consequently no transgression 
not extend to any operations but whdt are} took place until the breaking of the jar ;— 
mentioned in the contract ; and those are to} the owner, therefore, has it at his option to 
be supposed of a safe nature, since in virtue} proceed upon either ground ;—if he proceed 
of them is obtained the thing contracted for, upon the second ground, the hireling is to 
namely, the effect of them,—whenee it is receive a recompense in proportion to the 
that if this effect be obtained through the work he has rendered to the birer; but if, 
work of any other than the hircling, still the upon the first ground, he is not to receive 
recompense is duc. The orders of the hirer, any thing, since in this view he has not 
therefore, do not comprehend any operations rendered the hirer any service whatever. 
that may be injurious, since through such 4 surgeon, or farrier, acting agreeably to 
the thing contracted tur, namely, the effect, customary practice, ts not responsible in case 
cannot be produced. It is otherwise with of accidents.—I¥ a surgeon perform the opcra- 
respect to he assistant of a workman; be- tion of phlebotomy in any customary part, 
cause, as he works gratuitously, his work he is not responsible in case of the person 
cannot be restricted to the condition of safety, dying in consequence of such operation.— 
for if it were so restricted, he would decline ‘This is according to the Mabsoot.—It is 
working gratuitously. It is also otherwise written, in the Jama Sagheer, that if a 
with respect to a particular hireling, as shall farricr bleed an animal for a danik, and the 
be hereafter explained.—(It is to be observed animal die in consequence, or if a cupper 
that the breaking of a camel’s girth, or so perform the operation of cupping upon a 
slave by direction of his master, and the 
slave ule in consequence, no responsibility 
* Meaning a person who assists the work- is incurred.—It is to be observed that the 
man gratuitously (as will be perceived bythe déctrine of the Mabsoot, in this particular, 
context a little further on). ‘proceeds upon the idea of a restriction to 
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the performance of the operation in some 
customary part; but it is unrestricted with 
respect to the assent of the party or other- 
wise ; whereas the doctrine in the Jama 
Sagheer proceeds upon the idea of a restric- 
tion with respect to the assent [of the owner 
of the slave or animal], but is unrestricted 
with respect to the part on which the opera- 
tion is performed. Each of these reports, 
therefore, afturds au argument with respect , 


to the other; and consequently the cases in| 


both are restricted to this, that the operation | 


be performed in the usual part, and with | 


consent of the party.—The ground on which 
the Law proceeds in this particular is, that 
it is impossible for the operator to guard 
against cunsequences, as those must depend 
upon the strength or weakness of the eon- 
stitution in bearing any disorder or pain; 
and as this is unknown, it is therefore im- 
possible tu restrict the work to the condition 
of safety.—It is otherwise with respect to 


tearing cloth, as before treated of, because | 


the strength or weakness of cloth may be 
known by skill and attention, whence it is 
possible in that instance to restrict the work 
to safety. Thus much with respect to 
common or general hirelings. 

A particular hireling, — A) PARTICULAR 
hireling signifies one oa is entitled to his 
hire in virtue of a surrender of himself 
during the term of hire, although he do no 
work ; as, for instanec, a person who is hired 
as a eervant for a month, or to take care of 
flocks for a month, at a certain rate, under 
a condition that he shall not serve or tend 
the flucks of any other person during that 
term.—An hircling of this description 1s 
denominated an Ajecr Wahid, or singular 
hireling, because the advantage of his service 
belongs exclusively to a single person during 
the term of his engagement, and the wages 
he receives are opposed to such advantage : 
—and as the hircling, in this instance, Is 
entitled to his hire in virtue of his surrender 
of himself, for the term of hire, he is entatled 
to his wages although he do no work, or 
although his work be afterwards undone ; as 
where, for instance, a person is hired to 
make up a dress, and he sew it accordingly, 
and the sewing be afterwards ripped out, in 
which case he is nevertheless cnutled to his 
hire. 

Is not responsible for any thing he loses or 
destroys.—I\¥ an article be lost whilst in the 
hands of a particular hireling, without his 
act, by a thief stealing it (for instance), or 
an usurper carrying 1t away, ~ or, if it be 
lost by his act, he is not respousible for it.— 
He is not responsible in the former instance, 
because the article is a deposit in his hands, 
since he took possession of 1t with the owner's 
consent.—(This, according to Hancefa, 1s 
evident :—and it is also evident according to 
the two disciples, because they hold that the 
obligation of responsibility upon a Common 
hiseling proceeds upon a favourable con- 
struction of the Law, in order that mdéh’s 
property may be in security; but as a par- 
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ticular hireling does not engage to work for 
every person, it is still more likely that 
property is safe with such an hireling; and 
therefore, in this case, the law proceeds upon 
analogy.)—He is also not responsible in the 
seoond instance, because, as the advantage 
of this hireling’s service is the property of 
the hirer, it follows that, where he directs 
him to act with his property, such direction 
is valid: consequently the hireling is his 
deputy; his acts, therefore, are the same as 
the acts of his principal, the hirer, and of 
course he is not responsible. 


CHAPTER VI. 
OF TIRE ON ONE OF TWO CONDITIONS. 


The hire is valid, of a tradesman, under an 
alternative with respect to work, — lr the 
owner of cloth say to the tailor whom he has 


engaged, “Tf you make up this cloth in the 


Persian fashion, you shail have one dirm, 
and if inthe Turkish fashion, you shall havo 
two, ’—it is valid, and the tailor is entitled 
to a recompense according to whichover of 
the two fushions he makes up the cloth in. 
In the same manner, also, it he say to a 
dyer, “If you dye this cloth purple, you 
shall have one dirm, and if yellow, you shall 


‘have two,’ the dyer is entitled to a recom- 


wense, according as he dyes the cloth purple 
r yellow. 

Or of an article under an alternative o 
another article.- -T1 same rule also holds if 
he proprietor of the article hired leave two 
hings at the option of bim who hires it ;—as 
{f he were to say to lim “TI let to you this 
1ouse, for one month, for five dirma, or this 
ther house, for one month, fur two dirms. 

Or with respect to the use,—And so like- 
wise, if he leave at his option two different 
distances ; as if he were to say “ Lhire to you 
this camel, to Koofa, for five dirms; or this, 
to the half-way station, for so much :’—and 
the same, also, if the proprietor give an 
option of three things: but if he give an 
non of four things, it is invalid.—In all 
these cases regard is had to sale; in other 
words, they are judged of by sale; for if a 
person agree to sell cloth, under this condi- 
tion, that the purchaser shall take either of 
two particular pieces, as he pleases, it is 
valid (and so likewise, if he allow the pur- 
chaser an option of one out of three pieces) ; 
but itis not valid if he allow him an option 
of one out of four pieces.—The reason of this 
is that as cloth is of three descriptions, a 
guod gort, u bad sort, and a medium sort, ar 
uption of three is of use, and necessity is 
thereby answered ; but o8, in a case of fou: 
picecs, necessity is answered by a choic 
from a smaller number, so an option out o 
four is useless.—In the same manner, also, i: 
hire, necessity is answered by an option fror 
three things, as those comprehend a good, 
vad, and a middling sort; and there is n 
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occasion for four, as necessity is answered by 
fewer, — There is, however, this difference 
between sale and hire, that sale is not valid 
uniess an option of determination be stipu- 
lated; for if a person sell one of two slaves, 
it is valid only in virtue of stipulating an 
option of determination.—A contract of hire, 
on the contrary, is valid, for one of two 
advantages, without stipulating an option of 
determination, because the recompense is not 
due in virtuc of the contract, but in virtue of 
the usufruct or work; and consequently, 
when the party commences the enjoyment of 
one of the advantages, the thing contracted 
for becomes known: but as, in a case of sale, 
the price of the article is due in virtue of the 
contract, uncertainty consequently exists in 
that instance to such a degree as leaves room 
for strife, unless the purchaser possess an 
option of determination, © 
Case of a tradesman hired under an alter- 
native with respect to time.—I¥ a person say 
to a tailor whom he hires, ‘‘ If you make up 
this garment this day, you shall have one 
dirm ; and if to-morrow, you shall have half 
a dirm,” in this case, provided the tailor 
finish the garment within the day, he gets a 
dirm, or if he finish it the next day, he re- 
ogives a proportionate hire (according to 
Haneofa) where that does not exceed half a 
irm; in other words, he gets the least of 
the two, between a half dirm and his propor- 
tionute hire.—It is written, in the Jama 
Sagheer, that he is entitled to his prepor- 
tionate hire, not being less than half a dirm, 
nor more than one dirm.—The two disciples 
allege that both conditions are valid, and 
consequently, that if he perform his work 
on the morrow he gets an half dirm.—Zitfer 
maintains that both the conditions in gues- 
tion are invalid; because sewing, or taor’s 
work, is one thing to which the hirer, in this 
instance, opposes two returns (namely, one 
dirm, and half a dirm), in the manner of a 
consideration: the recompense, therefore, is 
uncertain. —The reason of this is that the 
mention of this day is mercly for the purpose 
of hastening, and the mention of to-morrow 
for the purpose of giving ease ; and there is 
no suspension; for if the hirer were to ex- 
ress the contract ‘‘make up this garment 
y to-morrow, for half a dirm,” the contract 
is established, insomuch that if he make up 
the garment within the present day, he is 
entitled to half a dirm. Hence it appears 
that the mention of to-morrow is merely for 
the sake of ease, and is not a suspension ; and 
consequently two specifications are united in 
one day — the arguments of the two disciples 
upon this point are twofold. First, the 
mention of this day is for the purpose of 
determining a time, and the mention of to- 
morrow is by way of a condition: conse- 
quently two specifications are not united in 
one day. SECONDLY, quickness and delay 
are the designs: and the case therefore 
resembles that of two species of work, such 
as Persian and Turkish. The argument of 
Haneefa is that the mention of to-morrow is 
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certainly by way of a condition.—The men- 
tioning this day, moreover, cannot be con- 
strued to imply fixing a time, for otherwise 
the contract ot hire would be invalid, because 
of its uniting time and work. Such, there- 
fore, being the case, it follows that two speci- 
fications are united in the mention of to-mor- 
row, not in the mention of this day : conse- 
quently the contract with respect to this day 
is valid, whence the hire mentioned is due 
{in case of the work being finished within 
the day]; but it is invalid with respect to 
to-morrow, whence [in case of the work being 
finished on the morrow] a proportionate hire 
is due,—not exceeding, however, half a 
dirm, as that is what was specified for to- 
morrow.— With respect to the quotation 
from the Jama Sagheer upon this subject, 
that ‘‘he is entitled to lis proportionate 
hire, not being less than half a dirm, nor 
more than one dirm,” the ground on which 
it proceeds is, that the first specification does 
not become cxtinct on the second day, be- 
causc then both specifications unite : regard, 
thercfore, is had to it, with respect to pre- 
venting any excess beyond it; and to the 
second specification, with respect to prevent- 
ing any deticiency.—If, in the case in ques- 
tion, the tailor finish the garment on the 
third day, he gets whatever,is least of the 
two, his proportionate hire, or half a dirm. 
This is approved; because, as the hirer was 
unwilling to have the work delayed for one 
day, it follows that he was still more unwil- 
ling to have it delayed longer than one day. 

Case of hire of a shop, under an alterna- 
tive with respect to the business to be carried 
on tn it,—I¥ the lessor of a shop say to a 
person about to hire it ‘Tf you place a per- 
fumer in this shop the rent is one dirm, or if 
a blacksmith, it is two,” the contract is valid, 
and the lessor is entitled to one or other of 
the rents specified, according to which of the 
two trades may be cxereised in the shop. 
This is the doctrine of Hancefa. The two 
disciples maintain that a contract thus ex- 
pressed is invalid.—In the same manner, 
also, if a person hire a house, under this 
condition, that ‘‘if he reside in it himself, 
the rent shall be one dirm, or if he place a 
blacksmith in it, the rent shall be two 
dirms,’’ it is valid, according to Haneefa, 
whereas the two disciples deem it invalid. 

And of an animal, under a condition with 
respect to the journey it ts to perform.—IF a 
person hire an animal to Heera for one dirm, 
under a condition that if he proceed on to 
Kadseea he shall pay two dirms, it is valid : 
and in this instance, also, the above difference 
of opinion may be inferred; that is to say, 
this example is stated in the book [of Ka- 
dooree] generally, without mentioning any 
difference of opinion; but it- bears the con- 
struction of a difference of opinion, and also 
of an agreement of opinion. 

Or the load it ts to coy ls person 
hire an animal to Heera, under this condi- 
tibn, that ‘“‘if he load it with a Koor of 
barley he shall pay one dirm, or if with a 
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Koor of wheat he shall pay two dirme,” it 
is valid according to Haneef. The two 
diasinles maintain it to be invalid. —The 
grounu VIL Wi vad two wawwey : 
18, that in all the instances here scuneu vv 
thing contracted fur is uncertain; and in the 
same manner, the hire, as being one of two 
things, is also uncertain; and uncertainty 
occasions invalidity.—It is otherwise in the 
example of making up apparel after tho 
Persian or the Turkish fashion, because the 
hire is due on account of the work, and in 
this instance the uncertainty is removed ns 
soon as the work is begun; whereas in the 
examples in question the hire is due on 
account of the relinquishment and delivery 
of the house or animal, whenee the uneer- 
tainty still continues, because after deli- 
very, in case of no use being made of the 
article, it is not known which of the two 
hires specified is due (for it is a principle, 
with the two disciples, that hire is due on 
account of relinquishment and delivery).— 
The argument of Hanceefa is that the lessor, 
in the case in question, gives the lessee an 
option of cither of two valid contracts, of 
different descriptions; for the hirer himself 
residing in the house is different from his 
placing o blacksmith to reside in it; and 
such being the case, the contract is valid, in 
the same manncr as in the example of making 
up apparel after the Persian or the ‘Turkish 
fashion.— With respect to what is advanced 
by the two disciples, that ‘ the hire is due 
on account of polag Gehineat and delivery, 
whence the uncertainty still continues,” 11 
may be replied that the design of the con- 
tract of hire is advantage or usufruct; be- 
cause, as such contracts are legalized to an- 
swer the necessity of mankind, it 1s evident 
that they are never entered into but with a 
view to such advantage ; and the uncertainty 
is removed upon tne advantage commencing. 
—As, moreover, the relinquishment and 
delivery, without any enjvyment of the use 
(which alone constitutes endowment), are 
not principles, but rather mere accidents, 
there is no necessity to Guate against unccr- 
tainty at the period of delivery.—Besides, if 
it be required, in a contract of hire, that the 
hire be duo on the instant of delivery, it 
follows that the smallest of the two hires 
specified is due, as that is undoubted :—the 
hire, therefore, 1s not unccrtain. 


CHAPTER VII. 
OF THE DIRE OF SLAVES.” 





* It is a common practice, in Arabia, 
Persia, &c., for slaves to hire themselves in 
the capacity of menial servants, being ac- 
countable to their master for the wages they 


receive. ; 
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tract.—Iy a person hire a slave, as 9 ser. 
vant, he is not at liberty to carry such slave 
along with him upon a journey, unless this 
be a condition of the contract; because 
as travelling is attended with additional 
trouble, a contract in general terms is not 
held to extend to it; whence it is that 
travelling is a sufficient plea for breaking off 
a contract of hire. It is therefore requisite 
that, in the contract in question, travelling 
be particularly stipulated, in the same man- 
ner us the residence of a blacksmith or 
fuller in a dwelling-house.—Besides, the 
difference between stationary service and 
travelling service is evident; and conse- 
quently, upon stationary servico being as. 
certaincd or specified, the other description 
(namely, travelling service) cannot be in- 
cluded ;-~in the same manner as riding upon 
an animal ; as, for instance, where a person in 
general terms hires an animal to ride, and 
the rider is afterwards ascertained, the hirer is 
not at liberty to set any other person upon the 
animals und so likewise in the present cage. 

Wages paid to an inhibited slave, hired 
without the consent of his owner, cannot be 
restaned, —IF a person hire an inhibited 
labsolute| slave for the term of one month, 
and pay him his wages after tho perform- 
ance of service, he is not at liberty to resumo 
puch wages. ‘The ground of this is that the 
hire im question is valid, on a favourable 
construction, where a slave is not otherwise 
ae Analogy would suggest that it is 
invalid, as “the proprictor of the slave has 
not. given his consent, and the slave is a 
Mahyoor, or inhibited ;—in the same manner 
as it the slave were to die before the com- 
pletion of the service; in which case the 
hirer would be responsible for his value; but 
he would not be responsible for any wages 
on account of the service performed, since 
in employing the slave Ihe becomes an 
usugper,—whence he is, in ease of the slave's 
death, requued to pay a compensation for 
his value ; and as, upon so doing, he becomes 
proprictor of the slave from the first instant 
of employing him, he thus appears to have 
derived un advantage from i own sluve; 
wherefore, in such case, no wages are due.— 
The reason for a more favourable construe- 
tion, in this instance, is that the transaction 
in question may he considered in two shapes; 
for first, 11 may be regarded as ad vantageous, 
on the idea of the slave being unoccupied by 
any other business, and remaining in safety; 
and secondly, it may be regarded as injurious, 
on the idea of the slave dying before he 
finishes his service.—Now, on the idea of 
the transuction being advantageous, the 
slave is licensed therein, in # manner analo- 
gous to the acceptance of a gift. The con- 
tract of hire therefore is valid: and such 
being the case, it follows that the hirer is not 
at liberty to take back the wages. 

The usurper of a slave is not responsible 
for what the slave earns during the term of 
usurpation.—I¥ a person usurp a slave, and 
the slave afterwards let himself to hire, and 
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same manner as in a contract of sale.—The 
cause, moreover, of the validity of option, in 
a contract of sale (namely, convenience), is 
also to be found in a contract of hire.—In 
answer to the arguments advanced by Shafei, 
it may be observed that the circumstance of 
a part of the subject of the contract being 
lost is not repugnant to a rejection: in oppo- 
sition to sale, as in that instance the circum- 
stance of any part of the subject of the 
contract being lost 1s repugnant to a rejec- 
tion under conditional option, or option from 
defect.—The rcason of this is that, in sale, 
a complete return of the article is practicable, 
under conditional option, or option from de- 
feet, whereas in hire this is impracticable ; a 
complete return of the subject of the con- 
tract is therefore required in the one case, 
but not in the other.—As, moreover, a com- 
lete delivery is impracticable in hire, the 
iirer may be compelled to take possession, 
in case of the lessor making delivery of it at 
a time when part of the term has elapsed :— 
in other words, where a person takes a house 
(for instance) for a year, and the lessor does 
not deliver it until after the lapse of a month, 
the lessee is not at liberty to decline taking 
possession of it for the rest of the year. 

It is dissolved by the occurrence of any 
sufficient pretext for dissolution.—A CON- 
tract of hire is dissolved by a pretext,* 
according to our doctors.—Shafei maintains 
that it is not dissolved but by a defect or 
failure, because as (agreeably to his tenets) 
the advantage stands in place of actual sub- 
stance (whence it is that a contract holds 
with Eeepee to it), the case therefore bears 
a resemblance to sale.—The argument of our 
doctors is that advantage is the thing con- 
tracted for; and as that is not a subject of 
seisin, a pretext in hire resembles a failure or 
defect in merchandise existing before it be 
taken possession of,—in which case the con- 
tract of sale is annulled, as the seller cannot 
carry it into execution without bearing or 
occasioning an injury, not incurred by it; 
and the same reason holds in hire also, as 
this is the meaning of an Qozir, or pretext, 
according to our doctors. 

Circumstances which form a pretext for 
dissolving contracts of hire.—I¥F a person, 
being afflicted with the toothache, hire a 
surgeon to draw one of his teeth, and the 
pain afterwards ccase,—or hire a cook to 
prepare a marriage-feast, and afterwards 
repudiate the bride by her own desire,t the 


But if the mill-house be used, a propor- 
tionate rent is due.—IF a mill-stream cease 
from running, and the mill-house be appli- 
cable to any other use than that of grinding 
grain, the hirer must pay a rent proportion- 
ably to the use derived from suc house, as 
that is a part of what was contracted for. 

‘A contract of hire is dissolved by the death 
of one of the contracting parties, being a 
principal,—Ir one of the contracting parties 

ie, and the hirer hadentered into the contract 
of hire on his own account, it [the contract 
of hire] is dissolved ; because if the contract 
were still to remain in force, it would follow 
that the usufruct, or rent, then becomes the 
right of a person who was not a party to the 
contract, namely, the heir (since it would shift 
from the deceased to his heir), which 1s unlaw- 
ful. Besides, with respect to the lessor, it 1s the 
use of his property which forms the subject of 
the contract; and as, in consequence of his 
decease, this property changes to his heir, it 
follows that the contract of hire becomes 
null, because of the subject being lost; for 
a change in the right of property is the same 
asa change in the thing itself.— With re- 
spect to the hirer, or renter, on the contrary, 
iP the contract were to remain in force after 
bis decease, it can only do so upon the prin- 
ciple that his heir is his substitute. But the 
use of a house cannot be a heritage without 
the house itself, because inheritance is a suc- 
cession, which is umpossible except with 
respect to a thing which endures at both 
times, so as to be at first the right of the 
person through whom inheritance descends, 
and at last to be succeeded to by his heir. 
—As, therefore, inheritance cannot hold with 
respect to the use, the contract of hire is 
mecessarily annulled. It is otherwise whero 
a person enters into a contract of hire on 
behalf of any other than himself, such as 
an agent, an executor, or the procurator of a 
Wakf; for in that case the contract is not 

annulled, since if the contracting partly dic, 
the contract is then transferred to him in 
whose behalf it was executed, and he conse- 
sae becomes, by construction of Law, 

6 contractor. 

It admits a reserve of option.—A RESERVE 
of option is valid in hire. Shafei maintains 
that it is invalid; because if a right of op- 
tion be reserved to the hirer, it is impossible 
for him to reject, that is, to return the thing 
contracted for complete, since in such case 
some part of that thing is lost; or if, on the 
other hand, a right of opien be reserved to 
the lessor, it is impossible for him to make a 
complete delivery ; and either circumstance. 
is repugnant to the validity of option. The ar- 
gumentof our doctors is that a contractof hire 
is a contractof commerce, in which it is not re- 
quired that possession be taken at the mecting 
of the contract ;* and a condition of option 
may therefore be lawfully inserted in it, inthe 



































* Meaning (in this place) any circum- 
stance which would render it impossible to 
carry the contract into execution without 
inducing, to one or other ot the parties, an 
injury not provided for or mentioned in the 
contract.—It is more fully explained a little 
farther on. 

.t Ses Khoola.—This species of divorce 
most commonly happens in consequence of 
ar aversion conceived by a wife to her hus- 
band at their first meeting. 





* Meaning, at the time and place where 
the contract is executed. 
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itract-of hire is dissolved, because if it 
ere to continue in force, the hirer would 
fer a superinduced injury not incurred 
.. the contract:—and the same rule also 
olds, if a person hire a shop for traffic, and 
8 property be all afterwards disposed of, 
_ Iya person let to hire a house or shop, 
‘and afterwards become poor and involved 
in debt to a degree which he is unable to 
discharge but by the price of the house or 
shop, the Kuzee must in this case dissolve 
the contract of hire, and sell the place for 
payment of the debt; because in the en- 
urance of the contract the lessor sustains 
@ superinduced injury not incurred by the 
contract,—which superinduced injury, in 
this instance, is that the Kazee will other- 
wise seize and imprison him on account of 
the debts, us he cannot be certain whether 
the debtor speaks truly in declaring that 
“this is his only property.” From the 
expression ‘‘the Kazee must in this case 
dissolve the contract,” it may be inferred 
that a decree of the Kazee is requisite tu the 
dissolution; and the same is mentioned in 
the Zeeadat, treating of a pretext of debt. 
Mohammed, on the other hand, in the Jama 
Sagheer, says ‘‘ Whatever I have deseribed 
to be a pretext, is competent to the annul- 
ling of hire ;”—whence it may be inferred 
that there is no occasion for a decree of the 
Kazee; because, as a pretext, in hire, is the 
game as a defect in merchandise before seisin 
(as was before mentioned), it fullows that the 
contracting party may of himself dissolve 
the Sentral The ground of the opinion in 
the Zeeadat is that as, concerning the disso- 
lution of hire on account of a pretext, there 
is a difference of opinion, it is therefore 
requisite that the Kazee issue a decree and 
render it obligatory. Some of the Haneefite 
doctors endeavour to reconcile both opinions, 
by explaining that if the pretext be not of 
an evident nature (such as debt), there 1s 
no occasion for a decree of the Kazee; but 
if it be not evident, a decree of the Kazce 
is requisite to render it so. . 
Ir a person hire an animal to carry him 
upon a journey, and something afterwards 
occur to prevent his proceeding, this is a pre- 
text; fur if the contract were put in force, 
he might be subjected to injury,—as a person 
may go upon a pilgrimage, and the proper 
season for it may in the mean while pass 
away,—or he may go in search of a person 
who is indebted to him, and that person in 
the mean time may appear,—or he may pro- 
eeed upon a trading excursion, and may In 
the mean time becowe poor.— If, on the con- 
trary, the obstacle to the journey occur to 
the vee or person who lets the animal to 
hire,* itis not admitted as a pretext, because 
itis in his power, if he do not choose to go 
himself, to send the animal under the care of 
one of his servants or apprentices.—If, also, 


* Makar is a person whose business it 1s ® 
let horses, camels, &c., fo hire. 


| Iratailor hire a servant to sew for him 


HIRE. 


the Makar fall sick, so as to be incapable of 
proceeding upon the journey, this is not a 
a according to the Mabsoot.—Kourok- 

ee is of opinion that it is a pretext, since 
sending his animal under the care of another 
person is not altogether void of injury :—the 
contract, therefore, is set aside in a case of 
unavoidable necessity, as in sickness, but 
not in a case of mere option, as in health, 

IF a person let his slave to hire, and after- 
' wards sell him, this is not a pretext, because 
/he sustains no injury in case of the contract 
being put into force, the only consequence 
‘incurred being, that his right of advantage 
(from the slave's hire) is lost, which is out of 
the question in the present instance. 





and he afterwards become bankrupt, and 
quit his business of tailor, this is a pretext ; 
‘for if the contract were to coutinue in force 
‘he would sustain injury, because of his 
‘means (namely, his capital) being lost.—It 
‘is proper to remark, that by the tailor men- 
tioned in this example is to be understood 
one who earries on business on his own 
account: for with respect to a tailor who 
works for hire, his only capital is a needle, 
thread, and scissors, whence he cannot be 
considered as becoming bankrupt. If a 
tuilor, who has hired an assistant as above 
be desirous to quit his business of tailor and 
to pursue the business of money-changer, 
this is not a pretext, as it is in his power to 
place the hireling in a particular part of his 
shop for the purpose of exercising the busi- 
ness of a tailor, whilst he himself pursues 
the business of a moncy-changer in another 
part.—It is otherwise where a porson hires a 
shop to carry on the business of a tailor, and 
is afterwards desirous to exercise some other 
trade, for this is not a pretext; the reason of 
which (us mentioned in the Mabsoot) is that 
one person cannot exercise two different pro- 
fessions. —In the instance, however, of a 
tailor‘iring » servant to sew, the persons 
are two, and consequently may exercise two 
different trades, 
IF a person hire a servant to attend him in 
a city, and afterwards travel, this is a pre- 
text, ay not being altogether void of injury ; 
for the trouble of uttendance is greater in 
travelling ; whence if the servant were to go 
upon the journey, he would sustain an in- 
jury; or if, on the other hand, the hirer were 
prevented from undertaking the journey, he 
on his part would be injured ; Pa as neither 
is to incur an injury by the contract, it fol- 
lows that the circumstance in question forms 
a pretext.—The same rule also holds if the 
servant be hired in an absolute manner, by 
the hirer saying to him (or to his master, 
supposing the hircling to be a slave) “ I hire 
you” (or Thire your slave’) “ to wait upon 
me,” without restricting the service either 
to a stationary or a travelling deseription, 
because it has been already mentioned that 
the hire is in such case restricted tostationary 
service. 


dr a person let land, and be afterwards 
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desirous to make a journey, this is not a 

etext, because it does not induce any in- 
ury, since the lessee or hirer has it still in 

s pose to derive his advantage from the 
land, after the lessor’s departure. —If, on 
the contrary, the lessee be desirous to make 
a journey this is a pretext, since a continu- 
ance of the lease must either prevent the 
journey, or induce an_ obligation of rent 
without residence, which would be injurious. 


Section. 
Miscellaneous Cases, 


A hirer or borrower of land 1s not respon- 
sible for accidents in burning off the stubble, 
§&c.—I¥F a person either hire or borrow land, 
and in burning the Hissayed, or stubble and 
roots of the soil, huppen to burn anything 
upon the neighbouring lands, he 1s not 
responsible; because as, in exciting the 
cause of the destruction, he was not guilty 
of any transgression or trespass, he there- 
fore stands in the same predicament with a 
person who digs a well in his own house.* 
—Some say that this holds only where he 
sets fire to the stubble during a calm, the 
wind rising afterwards ;—for if he set fire 
to it whilst the wind is blowing, he is re- 
sponsible, as he must in such case be sensible 
that the tire will extend beyond his land. 

A tradesman may unite with another, for 
a motety of the hire acquired upon the wok, 
—. a fuller, tailor, or dyer, who keeps a 
publio shop, and is possessed of credit, but 
unskilled in his fae place any person m 
his shop who is skilled in the business, with 
a view that he shall himself procure cloth to 
be wrought upon, and the person in ques- 
tion work with it, under a condition that a 
moicty of the recompense or hire shull go to 
him, this is lawful and valid, as bemg a 
Shirkat Wadjooh, or partnership upon cre- 
dit; because, as the shop-keeper procures 
the cloth to be wrought with upon his own 
credit, and the person in) question Svorks 
upon it, the ends of both parties are thus 
completely answered ;--neither is the uncer. 
tainty with respect to the amount of the 
time Injurious, since that. must be in pro- 
portion to what is aequired 

Tire of a camel to carry alitter with taco 

eraons.s—1F a man hire a camel to carry a 
fitter with two persons to Meeea, it is valid, 
on a favourable construction,—and he is at 
liberty to put upon the camel a litter of the 


usual dimensions.— Analogy would suggest | 


that a contract of this nature is invalid (and 
such is the doctrine of Shatei), because the 
quality of a litter, with respect to its length, 
breadth, and weight, is uncertain, and may 
possibly occasion disputes. The reason for 





* A person digging a well on the public 
highway, or in any other place of general 
access, 1s responsible for the fine in case of 
any person being killed by falling into it; 
but a Eon digging a well in his own house 
or land is not responsible. . 


HIRE. 
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a more favourable construction of the LAW, 
in this instance, is that the intent of the 
rider 13 merely the conveyance of his person 
upon the animal, the litter being a subordi- 
nate consideration. Besides, as any uncer- 
tainty is removed by supposing the litter to 
be such as is commonly used, there can be 
no occasion for contention.—The same rule 
holds, although the owner of the camel 
should not have seen the carpet and other 
epparienances = 1) is, however, preferable 
that he view the litter, &c., as thus uncer- 
tainty is removed, and his assent indubi- 
tably established. 

A sumpter camel may be loaded with other 
articles in proportion as the proviswns he 
carries are consumed.—IF a person hire a 
camel to carry provisions upon a journey, 
he is entitled to load the camel with other 
articles during the journey, in proportion as 
the provisions are consumed, because, as 
being entitled to the carriage of a specific 
load for the whole journey, he is therefore 
entitled to exact such carriage complete.— 
The same rule also holds with respect to any 
thing else besides provisions, provided it be 
un article of weight, or measurement of 
capacity. 

ORIECTION.—It is not customary for tra- 
vellers to impose any additional load upon 
an animal in heu of the provisions they con- 
sume upon the way;—and as absolute con- 
tracts must be construed agreeably to custom, 
it, would follow that it is not lawful te load 
the animal with other articles in licu of the 
consumed provisions, 

Reiny.—Custom admits of cither con- 
struction, since In some Instances it ts usual 
tu supply the defect in the article consumed, 
as dn the case of water, for mstance ;—and 
where custom Is various, It 1s preferable, in 
absolute contracts, tu act agreeably to the 
requisites of them. 


BOOK XXXII. 
Ol MOKATIBS. 


Definition of the terms.—KraBAtT, in its 
literal sense, signifies a slave purchasing his 
vwnh person from his master, in return for 
a sum to be paid out of his earnings,-- 
according to the exposition in the Jama 
Ramooz.--(From what occurs in the course 
of the present work it appears that the 
literal meaning of Kitabat is junction, or 


union.) —In the lanzuage of the Law it sig- 


‘uifies the emancipation of a slave,—with 
respect to the rights of possession and action 
(in other words, the conveyance and appro- 

'priation ot property) at the time of the 

contract, and with respect to his person at 

‘+ tnne of his paying the consideration of 

Kitabat. ° 

Chap. I.—Introductory. 
Chap. I].—-Of invalid Kitabat. 
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Chap. III.—Of Acts lawful to a Moka- tomed to confirm their contracts of Mawalat, 
tib, or otherwise. or mutual amity, by oaths. 

Chap. 1V.—Of a Person transacting a = The Willa of a slave appertains to his 

Kitabat on behalf of a Slave. emancipator, rendering him liable to fines 

Chap. V.—Of the Kitabat of Partner- incurred by the slave, and endowing him 

ship Slaves. with a right of tnherttance.—IF a waster 

Chap. VI.—Of the Death or Insolvene emancipate his slave, the Willa of such slave 

of the Mokatib; and of the Beat appertains to him ;— because the prophet has 

of his Master. suid, ‘* ane WILLA of a cu be. pags te vn 

. “4s pes - oo. ,{ person who emuncipates him;’’ and also, 

ba eee ee of slavery this subject | beeause®™ {two BoHaca ene: arise from manu. 

paratively useless, and the! I. Liability to the Devit. or fi f 

learning upon tt is therefore omitted. ee te eee eee cea eee 

g "po “ utted.) blood,- the cause of which liability is assist- 

ance, exhibited and obtained by means of 

manumission; and, IT Inheritance, —because 

the emancipator has given life to the eman- 

;erpated by means of removing his bondage, 

‘and consequently inherits of him. ‘The 

relationsiup of Willa, moreover, resembles 

‘Telationship of blood, with respect to in- 


BOOK XXNITT. [heritanee, and the obligation of atonement 
a iby fine, the prophet having said, ‘The 
OF WILLA. elationship of WaitLa is ike the relation. 


Definition of the term.—WILLA literally | Sup of consanguimty. 
means assistance and friendship. Ino the, QW beriox.—From this if would follow 
language of the Law it signities (according | that the emancipated also inherits of his 
to the exposition in the Inayat) that iad pemancipator, where he is destitute of kin- 
assistance which is a cause of inheritance, | dred (and such is the opinion of Hasan Bin 
Willa is of tivo descriptions, Ittahit gd ANNA) 3 a ae itis Hel ae 
Maralat.—W i. is of two species or deaecl VEPLY. AT emancipated siave 1 a 
criptions. !. Walla Ittakit + (which is also istranger with regard to his cmancipator, and 
termed Willa Niamitz), the occasion of which consequently does not inherit of him. ‘The 
is manumission from right of property (ac- | CRMncIpator s right, moreover, to inherit of 
cording to the Rawayet-Sahech), whence it the emancipated, is founded on a particular 
is that if a person become proprictor of his text of the Koran, in opposition to analogy, 
kinsman by inheritance, such kinsman is which, therefore, must not be abandoned or 
: ’ ; ; . "y ’ lm 
free, and his Willa goes to that person. -1f, departed Aus with respect to any other 
Willa Mawalat,§ the occasion of which is a avian : ut apt hy the Willa of an 
contract of Mawalat(mutualamity—orpatro- Nother ‘l lak Re. ee his ieee! 
nage and clientage], as shall be explained in Cmancipated stave appertains to his emanct- 
its proper place,—Lhe occasion of the first Pater 1s, that there must be an acquisition 
species, therefore, being’manumission, and of fr a@ ee es Vos Hash words, an 
tke second, a contract of mutual amity, they @dvantage in licu of a loss; and as, in con- 
are termed the Witn« of manumission, on Seqngnce of cmancipatton, the property in- 
: al amity, by areference of | Velvéd in the slave is destroyed, the Willa 
the Winza of mutual amity, by a reference of | ee hel Pas r 
the effect to the cause. Both species, more  tercol consequently belongs to bis emanci- 
over, bear the characteristic of assistance :— 
and as the Arabs were accustomed to assist eee: 2. 
each other in various ways, and the prophet ae Daan ae the eee in 
interpreted such mutual assistance into Willa | 00" P ie a aie ag ee iy 
of both species, he used to say of them, | 2>fance of the great liberty occasionally 
indiscriminately, ‘' They have Wits people taken by the Molovees employed in the 
them,” and alsu, ‘They have ha. composition of the Persian Hedaya, 
among wont Seuledenutis) among them ;’; Which indeed they have endeavoured to 
by which last is understood the relation of | apologize, by alleging the exccasive close- 
Ma 


Te aceusg. ess and obscurity of the original text. [See 
wla Mawalat, ay the Arabs were accus ‘introductory addiess.}] The whole passage, 


_-_-—___ __ ‘In the Arabic, stands verbatim thus,-~“ be- 
cause he assists him thereby, and conse- 
* There is no single word in our language ; quently attaches him; and he likewise, in 
fully expressive of this term. The shortest cttect, gives lite to him by the destruction of 
definition of it is ‘the relation between the j lis bondage, whenee he inherits of him; 
master (or patron) and his freed-mun ;”” | and his Willa, with respect to him, resembles 
but even this does not express the whole’ relationship; and also, because [there Taust 
meaning. be} an eel ciiion for a surrender.” What is 
+ The Willa of manumissiun. ' mentioned of “ the liability to the fine of blood 
The Willa of beneticence, or of favour. | being induced by manumission”’ is because 
Ri 





The Willa of mutual amity, or of cdn- an aa pr i is the Akila of his freed-man. 
racy. 33 


. 
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pator]. It is to be observed that a woman In the emancipation of a pregnant female 
is entitled to the Willa of her emancipated slave, the Willa of the fatus belongs to her 
slave in the same manner as a man;— emanctpator.—IF a slave marry the female 
because of the tradition before quoted ;— slave of any person, and she become preg- 
and also because it is recorded that upon a nant, and her master then emancipate her, 
freed-man of Hamaza dying, and Icaving a she 1s accordingly free, together with the 
daughter (Hamaza also being dead and fetus in her womb;—and the Willa of the 
having left a daughter), the prophet divided foetus belongs to her master, and never can 
his effects equally between this daughter and shift from him; because he has emancipated 
the daughter of Hamaza.—It is also proper it, not as a dependant of the mother, but 
to observe that manumission for a compen- independently, and of itself, as being a por- 
sation, and manumission, without a compen- tion of the mother, and it is capable of being 
sation, are alike with respect to this rule, so emancipated.—The Willa of the child, 
as tho tradition above mentioned is absolute. therefore, cannot shift from him, because the 
A stipulation of waving the claim toin- prophet has said, ‘‘ The WiLLa belongs to 
heritance ts invalid, —I¥ a person emancipate the iia who cemancipates.’—The same 
his slave, engaging, at the same time, that rule holds if the female slave be delivered 
he will not claim the right from him,’ such of a child at any time short of six months 
engagement is null,and the Willaappertains from the date of her manumission, because ~ 
to the emancipator notwithstanding; because in this case the existence of the foetus at the 
the condition here mentioned is contrary to time of manumission is certified. The same 
the text (of the Koran], and is conscquently rule alsu holds if she be delivered of two 
invalid. children, one within the six months, and the 
The Willa of a slave emancipated by other after they have expired; because 
Kitabat appertains to his master.—Uron a those are twins, as haying been begotten 
Mokatib paying his ransom he is free, and from one seed. It is otherwise where a 
the Willa belongs to his master, although he female slave, being pregnant, enters into a 
become free after his [the master’s} decease;* contract of Mawalat with any person, and 
because he becomes free In consequence of a her husband also enters into a similar con- 
contract of Kitabat to which his master was tract with any other person; for in this 
apo ty; and asa Mokatib, like a Modabbir, | case the Willa of the child belongs to the 
is not a subject of inherntauce, he is conse- {master of the father, because an embryo 
quently emancipated while the master’s | cannot of itself be a party to a Mawalat 
right of property continues. —The same rule, contract, as that is concluded by proposal 
also holds with respect to a slave whose i and acceptance, of which an embryo is in- 
mastor has bequeathed bim manuiission,~-) capable. 
or a slave whom a person directs, in bis will, | But cf she be not delivered within str 
to be purchased and get trve upon has decease, ’ mouths from the date of her INANUIMISSLON, tt 
—for the act. of the executor, after the may shift from hin to the father’s emanci- 
teatator’s death, is equivalent to the act ot egueaee the female slave mentioned above 
the testator. | be delivered of a child after six months from 
Onsection.—The slave in question ean- the date of manumission, the Willa belongs 
not be considered as emancipated from the to the mother’s master, because the child 1s 
testator, except where he is his actual pro- in this case free as a dependant of the mother, 
perty; and he discontinues from being his andis therefurea dependant of her with respect 
property because of his death. tothe Willa, As, however, in this case, it is not 
Ree.y.-—The whole estate of the testator certain that the child existed at the time of 
is regarded as his property as long as there manumission, so as that it should be emanci- 
oveasion,——-that is, until his will be oes independently and of itself, if the father 
executed. ve afterwards emancipated the Willa shifts 
And the same of the Willa of Modabbirs, from the master of the mother to the master 
Am- Walids—1r a master of slaves die, his of the father, because of the child having 
Modabbirs and Am-Walids are free (as has become free, not of itself, but dependently. 
been explained in treating of manumission), It 1s otherwise where she produces a child 
and the Willa of them belongs to him,t as within six months, for in that case the Willa 
he emancipated them by making them Mo- would not shift from the one master to the 
dabbirs and Am- Walids. other. The ground of this is, that Willa 
And slaves emancipated by affinity.—Iy a stands in the same predicament with parent- 
person become ,roprictor of arelation within; age; for the prophet has said, “ WILLa is a 
the prohibited degrees, such relation is tree, | relationship as much as the relationship of 
(as has been explained under the head of parentage, and cannot be sold, or given 
manumission), and the Willa of him belongs away, or inherited.””. In the same manner, 
to his person, as he is emancipated from his; moreover, as parentage is established on the 
property. | part of the father, so also is Willa, Besides, 
__ {the Willa was referred to the mother’s 
: = master, of necessity, merely becayse of the 
In which case tho Willa appertains to father’s incapacity: but upon the father 
eirs, eds becoming capable, the Willa reverts to his 
t Descending, as a heritage, to his heirs. master ;—in the same manner as the child of 
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an asseverating woman® is of necessity re- 
ferred to her family; but if her husband 
afterwards retract his assertions, the parent- 

of it is then established in him.—It is 
otherwise where a female slave is cman- 
cipated during her edit from the death of her 
husband, who was a Mokatib, and who has 
left effects sufficient to discharge his ran- 
som,—and she brings forth a child at any 
time within two years from the time of his 
decease ; because in this case the Willa of 
the child appertains to the master of the 
mother ; for as it is here impossible to refer 
the conception to a period subsequent to the 
father’s decease, it must therefore be referred , 
to some time during his hfe:~and as the | 
footus existedt at the time of her mana. | 
mission, the Willa of it therefore belongs to | 
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Mawlas of the mother; because they have 
become free as dependants of their mother. 
Their father, moreover, is not possessed 
either of Akilas or of Mawlas by manumis- 
sion. Consequently, they are of necessity 
attached to the Mawlas of the mother, in the 
same manner as in the case of an assever- 
ating woman, before alluded to: but if, 
afterwards, the father be emancipated, the 
Willa of them shifts to the Mawlas of the 
father, as was before explained. The 
Mawlas of the mother, however, are not in 
this case entitled to recover, from the Mawlas 
of the father, the tine they have paid on 
account of the children’s offence, because 
at the time they paid it the Willa of the 
children appertamed to them; and the Willa 
is nat meal heal to the master of tho father 


the mother’s master, since he has emaner until he (the master} emancipate him [the 
ated the child by itself and independently. | father}; because the occasion of Willa, 
t is also otherwise where a fame slave is {namely manunossion, cannot be referred to 
emancipated whilst in her Edit from divorce, (an antecedent time, but is restricted to the 
and brings forth a child within less than two; time of emancipation, Tt is otherwise with 
years from the date of her manmuwnission ; (respecte to the child of an. asseverating 
or in this case also, notwithstanding her! woman, where the mother's tribe pay the 
husband be emancipated, the Walla of the | fine on account cf any offence committed by 
child belongs to the mother’s master, sueh ehild, and the husband afterwards 
whether the divorce she was under bel retracts his imputation against her;—for in 
reversible or irreversible. Tt belongs to him | this ease the parentage is cstablished by 





in the case of irreversible divoree ; beeanse | 
after such divorce the begetting of the child | 


cannot be attributed to the father, as hits | 


having connexion with the female slave in Haccordingly entitled to recover it. 


question after an irreversible divorce would 
be unlawfal, and we must always, as far as 
possible, put a fair construction on the acts 
of a Mussulman. The begetting of it 1s 
therefore referred to him antecedent to 
divorce; and as the fo-tus exists at the time 
of emancipation, the Willa of it consequently 
belongs to the mother’s master, as he has 
emancipated it of itself and imdependently. 
In the same manner also, it belongs to him 
in the case of reversible divorcee 5 beeause 
the child being born of the slave in question 
within less than two years, it Is possible that 
the ftus may have existed during divorce, 
in which case there is no occasion for a 
reversal of the divorce in order to the cstab- 
lishment of the parentage ;—or, on the other 
hand, it is possible that the fo-tus may not , 
have eid during divorce, in which case a 
reversal of the divorce is essential to the | 
establishment of the parentage :—now such , 
reversal is doubtful :—no regard, ther fore, 
is paid to that, but the conception ds referred 
to the time of the marriage ; and as the fatus 
exists at the time ef manumisaion, the child 
is therefore emancipated meee sy and 
of itself. It is written in the Jama Saghecr, ' 
that if a slave marry a freed-woman, and. 
they have children, and those childten com- 
mit any offences, the fine falls upon the ' 


— ee es Semen 
S aminennamenant 


* Meanjng a woman repudiated tn con- ; 
sequence of Laan. =~ P 
Meaning ‘‘the child existed as (or, 
the state of) a fcetus.’’ 


referring it to the conception of that child ; 
and as the mother’s Mawlas have not paid 
the fine ‘willingly, but per foree, they are 


Case of a Persian marrying a freed. 
women.—ITF oa Persian*® marry a freed- 
woman, and they have children, the Willa 
of those children rests with the Mawlis of 
the mother, whether she was emancipated 
by an Arab or a Persian. The compiler of 
the Hedaya remarks that this is: the opinion 
of Mohammed; but that Aboo Yoosaf main- 
tains that the child is in this case subject to 
the same rale with the father, inusmuch as 
its pyrentage is established in the father, in 
the same manner as af the person who mar- 
nied the slave in question were an Arab.—It 
is otherwise, however, where the person who 
miarrics ber is a slave; for as a slave is, cons 
structively, a mere dead matter, the case 
is therefore the same us if those children 
had no father whatever. The argument of 
Haneefa and Mohammed is that the Willa 
of manumussion is strong, and worthy of 
regard with rot to its effects, whenoe 
equality is attended to in it, insomuch that 
a Irsian emancipator is not equal to an 
Arab emancipator. The parentage of a Per- 
sian, mercover, 18 weak, as they pay no 
regard to gencalogy (whence no attention is 
paid by them to cquality in point of family); 
and that which is weak cannot oppose that 
which is strong. It is otherwise where the 





eee a ren TS ALT EE SIR 

* Arab. Ajmee. This term applies not 
only to the natives of Persia, but of all other 
couutries execpt Arabia. The ease here con- 
sidered‘turns upon the superiority which the 
Arabs claim, in point of privileges, over all 
others. i 
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father is an Arab, because the parentage of 
an Arab is strong, and is regarded with 
respect to equality and the payment of fines; 
be as the assistance they afford to each 
other is on account of affinity or genealogy, 
there is therefore no necessity, in the case of 
an Arab, to have regard to the Willa.—It 
ig related, in the Jama Sagheer, that if 
a Nabathean infidel marry a freed-woman 
who is a Christian, and become a Mussul- 
man, and enter into a contract of Mawalat 
with any person, and ed afterwards have 
children, the Willa of those children (ac- 
cording to HMancefa and Muhammed) apper- 
tains to the Mawlas of the mother. Aboo 
Yoosaf, on the contrary, maintains that their 
Willa appertains to the Mawlas of the father 
(namcly, his Mawla Mawalat); because, 
although the contract of Mawalat be but 
weak, still it ison the part of the father ;~- 
and hence the children in question resemble 
tho child of a Persian man and an Arab 
woman;—in other words, as, if a Persian 
marry an Arab woman, and she bring forth 
a child, it is referred to the father’s tribe, so 
ulso in the present case.—-(The ground on 
which this proceeds is that the parentage of 
n child is weaker on the part of the mother 
than on the part of the father.) The argu- 
mevp: of Hancefa is that the Willa of Mawalat 
is weak (whence it is capable of dissolution), 
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to inherit of him in preference to his mater- 
nal uncles or aunts, or other uterine kin- 
dred ; because the prophet said to a person 
who had purchased a slave and afterwards 
emancipatrd him, ‘‘ He whom you have thus 
emancipated is your brother; and if he 
manifest his gratitude, itis the better for 
him, but the worse for you ;—or, if he do not 
manifest his gratitude, it is the worse for 
him, but the better for you; and if he die 
without leaving heirs, you are his ASSaBA.’’— 
The daughter of Hamaza, moreover, emanci- 
pated her slave; and the slave died, leaving 
a daughter; and the prophet constituted the 
daughter of Taide ice heir in the manner 
of an Assaba, that is, notwithstanding there 
was a danghter.— Where, therefore, Asoobat 
is established on the part of the emancipator, 
he precedes the relations (and such is the 
opinion of Alce). If, however, the emanei- 
pated have any Assabas by blood, they pre- 

‘de, as the emancipator comes after the 
|paternal kindred.--The ground of this is 
jthat, in th saving of the prophet above 
quoted, ‘Sif he die without leaving heirs,” 
by the term heirs is to be understood those of 
the description of Assaba, as may be inferred 
from the tradition coneerning the daughter 
of Hamaza. The emancipator, therefore, 
follows after the Assabas, but not after the 
maternal kindred.* If, on the contrary, 


‘whereas the Willa of manumission is strong the emancipated have no Assabas by blood, 
ee is incapable : eae and | the ee ety to the emanci- 
the weak cannot oppose the strong. ator, This is where there is no participat- 
If the father ind mother are both freed- | hehe But where there 1s a sharer, he 
persons, the Willa of their children belongs | emancipator ie entitled to svhat remains 
if a lg a - a ae he a A paying the sharer his [or ney Ae 
reed-man, and the mother a freed-womag, ! because the cmuancipator as the ssaba 
the parentage of their children is referred to | agrecably to the an before quoted. 
the father’s tribe; because in this instance | The ground of this is, that the Assaba is 
the parents are both upon an equality ; and Hane Who protects and ASSIStS his family — 
the father’s ne oe the DAA as pro- and ava ae sds fa ee his eee 
tection is on his side more effectual. man (according to what has been already 
Heirship is established by the Witla of | Pate he ds tlices lore his Assaba. Now a 
manumission.—By the Willa of manumis-| Assaba takes what remains after paying 
sion Asoobat ® is established ;—in other | the portions .—hence the person in question 
words, where a person emancipates his slave takes what thus remains.—If, theretore, the 
ho is Assabat to such slave, and is entitled -emaneipator were first to dic, and then his 
'freed-man, the estate of the latter would go 


# : : : : we ‘ . . 
Asoobut, in its literal sense, signitics | to the sons of the emancipator, not to his 


binding together the branches of a tree, a! daughters. 
bundle of arrows, or so forth.—In its second-' 4 emancipatress is entitled to the Willa 
_ , Sense it 1s used to express the descent of of her freed-men, &e., but not of their 
inheritance in the male line. Sed children. —A WOMAN is entitled only to the 
+ Assaba, in its primary sense, signifies a Willa of the person whom she has herself 
nerve, sinew, or tendon, of an ox or other emancipated, or of the person whom she 
animal, with which bundles of arrows, &¢., (again) has emancipated, or of the person 
are tied together. Henee Assaba is used to whom she has ereated a Mokatib, or whom 
express the first heir or head of a family, her Mokatib has created a Mokatib, or of 
since the various branches of the family Ure , the eTsun whose Willa has been trans- 
represented and (as it were) bound up in his ferred + to her by her freed-man; because 
person.—Asoobat might be rendered heir- | i 
ship, and Assaba the heir; but as the trans-! ~~ Con Ri one, ene nak 
lator is apprehensite this might confound! * That is, he precedes the maternal kin- 
.408 terms with Wirasit and Waris {in- dred. 
heritance and heir in the most extensive; + Arab. Jurra, literally “ drawp over.”— 
sense], he has therefore thought it advisable, | A case of transferring or drawing over the 
in this place, to preserve the original terms, : Willa, is where (for example) the male 
for the sake of distinction. - jslave of a woman marries a female slave, 


hs, = re - = — oe neal 
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such is the recorded opinion of the prophet 
upon this subject; and also because, as 
power, and the right of possessing property, 
are established in the person emancipated by 
the act of the emancipatress, this person is 
accordingly referred (in regard to the Hea 
to her; and in the same manner is referre 
to her the person who is referred to her 
freed-man. It is otherwise with respect to 
parentage®* (that is, the Willa of manu- 
mission may be established on the part of a 
woman, but parentage cannot beso estab- 
lished); because Willa is established in con- 
sequence of the occurrence of a ae to 
possess property, occasioned by and arising 
from the emancipation, which may proceed 
from a woman in the same manner as fron 
© Man;—whereas parcntage is established 
by regular cohabitation (Firash], and it is 
the husband that possesses the right of | 
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same manner also, the Willa of her freed- 
man descends to the son of his emancipa- 
tress, not to her brother, fur her son is the 
nearest in lincal succession.—If, however, 
the freed-man were to commit an offence, 
the fine for it would fall upon her brother; 
because the offence of the freed-man is tho 
offence of the emanciputress, and her brother 
is of her paternal kindred, whereas her son 
is not sv.—If, also, a freed-man die, leaving 
a son of his master, and the children of 
another son, his estate goes to the son, not 
to the grand-children, because the Willa 
descends to the nearest. This is recorded 
from several of the companions; and amon 

the rest from Amroo, Alee, and Ibn Masaoode 


Section, 
OF the Willa Mawalat, or Willa of Mutual 
alinity, 


habitation, not the wife; torshe is the ap. | Nature and effect of a contract of Mawa- 
propriated, not the appropriator:- hence | /a6£—Tur case of Willa Mawalat is where 
parentage cannot be established ima woman, | (for Instance) a stringer ® says to the person 

The estate of a freedeman descends to the: Whose .proselyte he as,f or to any other 
lineal heir of the emancipator, and not ta his | person, “TE enter into a contract of Mawalat 
heirs general,—Ir is to be observed that the | With you, so that if [die my pro erty shall 
estate of a freed-man goes to the Assaba! go to you, or i (on the other hand) 1 commit 
{lineal heir} of the emancipator,--to the jan ottence, the fine is upon you or your 
nearest, and after him to the neat of hin, - | Akila,” and the person thus addressed as- 
and not solely to his children: because in- | sents aecordingly,— in consequence of which 
heritance does not hold with respect. to) he becomes the Mawla of tho stranger, and 
Willa, for if such were the case, in pro- upon hig decease without heirs inherits his 
perty of the frecd-man would at all events property.—The stranger is termed the Mawla 
descend to the sons and daughters of the Astal, fand the person who thus aecedes to 
emancipator (the sons receiving two shares, the contract the Mawla  Anila, §--Shafei 
cacy woe cae daughters one) —whereas it is} maintains that a contract of Mawalat does 
not so.—Hence it is evident that inheritance ; not occasion inheritance in any respeet, and is 
dovs not hold in) Willa.--Suecession, how- of ne force whatever, us it tends tu annul the 
ever, holds with respect to iti— but succes. right ef the public treasury jl-whence the 


sion cannot be established with regard to any 
except a person from whom proces ds protec. 
tien and aid; and protection and aid are 
nffurded by men only, not by women. Now 


invalidity of if with respeet to any other 
heir: for if it were valid with respect to 
such, his right of heritage would be annulled ; 
—and on this ground alee it is, that (accord- 
ing to Shafer) a man’s bequest of his whole 


it being proved that the estate of a frecd- ate 
man goes to the emancipator’s Assaba,—t.., proBerty is invalid although the testator be 


the nearest, and after him to the neat of | destitute of heirs; for still (according to 
kin,—it follows that if a frecd-man die him) such bequest holds good to the emount 


leaving the father and the son of lis eman- 


cipator, the right of Willa desecnds to the | . da, 
son, not to the tather (according ty Haneela H + A rib. Ajimee, This term (as has been 


and Mohammed), because the son as” the “already remarked) bignifics, generally, any 
nearest Assaba {lineal heir}; —and, in the; person not an Arab. It is also used In tho 
same manner, it would go to the master’s: same sense among the Arabs as Barbarian 
grandfather, not to his brother (according | with the Greeks, or Gentile among the Jews. 
to Haneefa), since (ay he holds) the grand- | The case here stated applies to any infidel 
father is the nearest of the two. In the }alien coming into a Mussulmay territory 
junder protection, and there cmbracing the 
“faith, in which case it was customary for 
and the master of the female slave after. | some Mussulman to adopt him as his pro- ° 
wards emancipates her, and she brings forth , selyte. - 
a child in six months from the date of her’ + Literally, in whose hands he has em- 
manumission ; when the Willa of such child | braced the faith. . 
belongs to the mother’s master ; but if, after-; 2 Literally, the inferior Mawla,’ or the 
wards, the woman emancipate her slave, | client. . 
the Willa of the child then shifts to her, as! ¢ Literally, “the superior Mawla,” or the 
| Where a stranger dies without heirs, 


being the emancipatress of the fathdr. | patron. 
* This means that an emancipatress is en- 
the whole of his property goes to the publio 

greasury. 


titled to the Willa of her freed-men, 
but not to the Willa of their children. 
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= perty, since if it so long as the first shall not have paid any 
were po on fig aead of the whole, fine of his incurring ; because a suntan of 


the right of the public treasury would be 
annulled. *—The arguments of our doctors 
upon this point are twofold.—First, Gop 
has said, in the Koran, ‘‘ ALLOW, TO THOSE 
WHO ENTER INTO CONTRACTS, THEIR SHARE 
OF INHERITANCE,” which txt rclated to 
contracts of Mawalat:—and it is also re- 
corded that the prophet, upon being ques- 
tioned concerning a certain person who had 
become the proselyte of another, and entered 
into a contract of Mawalat with that other, 
replied, ‘This person is endowed with a 
right with: regard to that man, superior to 
all others, both during life and in death,” — 
from which it may be inferred, that during 
his prosclyte’s life he is subject to fines on 
his account, and upon his decease 1s his 
heir.—SEcONDLY, the property of the pro- 
relyte is this person’s right, whenee he is at 
liberty to make use of it in any manner he 
pleases: for the property would fall to the 
public treasury only from this necessity, 


that there are no claimants to it, not because | 


the publio treasury has any right in it.— 
If, however, the prosclyte leave any natural 
heir, such (air precedes the Mawla Mawalat, 
notwithstanding he be of the uterme kin- 
dred ‘such asa maternal uncle for mstaner) ; 
because the two persous In qaestion are the 
only parties to the contract, whence if is not 
binding upon any other; and an uterine rela- 
tion is entitled to inheritance.—It 1s to he 
observed, that in the contract in question 
the parties must particularly mention and 
stipulate fino and inheritance, as has been 
explained in the exemplification of the case, 
If, therefore, the stipulation of imberitance 
he made on both parts, whoever dies first 
inherits of the thee: but if on one part 


Mawalat is, like bequest, a reversible deed.— 
In the same manner, also, the Mawla Aaila, 
or patron, is at liberty to relinquish his right 
of Willa, and to break off the contract of 
Mawalat, because such a contract is not 
binding.—It is requisite, in case of either 
party dissolving the contract, that it be dis- 
solved in the presence of the other, in tho 
same manner as in the case of dismissing an 
agent, where the dismission is express, and 
not implied, or virtually induced. 

Or the inferior party may break tt off 
in the supertor’s haonce by engaging in a 
Mawalat with some other person. —It is 
otherwise, however, where the client enters 
into a contract of Mawalat with a person in 
the absence of the former patron ; for in this 
case the first contract of Mawalat is dissolved 
without the presence of the party, this being 
a dissolution by effect, and necessarily re- 
sulting ;—in other words, the dissolution of 
the first contract 1s a neecssary consequence 
of the formation of the seecond.—In this case, 
i therefore, the presence of the other party is 
inot requisite; in the same manner as the 
presence of an agent is not requisite where 
ie is virtually disuissed from his employ- 
ment, by the constituent (for instance) him- 
self selling the article concerning which he 
chad constituted him his agent for sale, 
| But he cannot do so, after the other has 
paid a fine incurred by him.--WHere the 
“patron pays the fine ineurred for an offenee 
‘committed by his clicnt, the latter is incapa- 
‘eitated from quitting him and engaging ina 
jcontract of Mawalat with any other person ; 
i because the right of another then becomes 
Mmplicated: and also, because the fine was 
decreed by the Nazee.-- Besides, the fine paid 


only, heritage holds agreeably to stipulation. by the patron on his aceount stands as a 
In the same manner also, if responsibility, valuable consideration, in the same manner 
for fines be stipulated on both parts, each as the return for a gift; whenee he has it not 
is responsible fur the fines ineurred by the in his power to turn from his patron, in the 
other; but if on one part only, responsibility ‘same manner as a donor, after receiving a 
holds accordingly ; tor a thing is rendered | return, cannot recede {rom his gift.—In the 
obligatory only by undertaking for it, andjsame manner also, the child of the client 
it cannot be undertaken for but by stipu-! cannot turn from the patron who has paid a 
lation. It is also to be observed, that it is | fine on account of its father ; and so likewise, 
essential, in contracts of Mawalat, that the /if the patron pay a tine on account of the child 
Mawla Asfal, or client, be a stranger(Ajmee], ! of his client, neither the client nor his child 
and not an Arab; because among the Arabs; can afterwards turn from the patron, because 
aid and patronage run in families or tribes— | with regard to the Willa Mawalat they are 
(that is, one Arab aids or patronizes another! as one person. 

where théy are both of the same tribe or) 2 freed muncannol engage in a contract of 
family),—whence they have no oveasion for Matalat.—An cmancipated slave, as having 
engaging in contracts of Mawalat. a Mawla in his emancipator, 1s not at libert 

tther party may dissolve the contract in to enter into a contract of Mawalat wit 
presence of the other,—TnE Mawla Astal, lany person ; because the Willa of Manumis- 
or client, is at full liberty to desert from his ‘sion is binding, whereas the Willa of Ma- 
Mawla Aaila, or patron, and to enter intoa walat is not so; and during the existence of 
contract of Mawalat with some other person, a thing which is forcible and binding, a 
thing which is not so cannot take place. 


* He Gigs that, in case of a person 
dying without heirs, two thirds of his pro- 
Ach go to the public treasury at all 
even 
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BOOK XXXIV. 


OF IKRAH, OR COMPULSION, 


The nature of compulsion defined.—IkRAH, 
or compulsion, applies to a case where the 
compeller has it in his power to execute 
what he threatens,—whether he (the com- 
peller] be the Sultan, or any other person, as 
a thief (for instunce).—The reason of this is, 
that compulsion implies an act which men 
exercise upon others, and in consequence of 
which the will of the other is set at nought, 
at the same time that his power of action 
still remains.—Now this characteristic does 


not exist unless the other (namely, the person | 
compelled) be put im fear, and apprehend ; acknowledgment, than falschooc 
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since fear is nbt usually excited by this 
degree of beating or confinement. Compul- 
sion, therefore, is not established by a single 
blow, ora single day’simprisonment ;—unless 
the compelled be a person of rank, to whom 
such a degree of beating or continement 
would appear detrimental or disgraceful ; for 
with respect to such a person compulsion is 
established by this degree of violence, as by 
it his volition is destroyed.) 
| The purchaser becomes proprietor of goods 
sold upon compulsion.—IN the same manner 
also, an acknowledgment extorted by any o 
the above modes of compulsion is Invalid ; 
because acknowledgment is a species of 
Pienanle in 
; but ina 


proof, inasmuch as truth is more 


that if he do not perform what the compeller | case of compulsion falsehood is most probable, 
desires, the threatened evil will fall upon jas a man will acknowledge falsely where, by 


him ;—and this feir and apprehension can- 
not take place unless the compeller be 
possessed of power to carry his menace into 
execution; but provided this power does 
exist, it is of no importance whether it exist 
in the Sultan or in any other person. With 
respect to what is recorded trom Haneefa, 
that ‘compulsion cannot procecd from any 
except the Sultan,” the learned remark that 


so doing, he may avoid injury, 

An achnowledyment exrtorted by compu. 
ston ts inealid.—-Wiene a person sells goods 
by compulsion, as above stated, and makes 
delivery of them under the influence of such 
computsion, the purchaser becomes proprietor 
of them, ieaontii to our doctors,—Ziffer 
maintums that he does not become proprietor, 
beeause a sale by compulsion depends, for its 


this difference originates merely ino the validity, upon the assent of the seller, and 
difference of times, and not in any differenee ja sale so carcumstaneced cannot endow with a 
of argument; for in his time none posscssed | right of property until such assent be signi- 
power except the Sultan. but afterwards | fied. The argument of our doctors is that, 


changes took place with respect to th cus- 
toms of mankind.- It is to be observed that, 
in the sane manner us it is essential, to the 
establishment of compulsion, that the com- 
peller be able to carry his menace Into exe- 
cution, so likewise it is requisite that. the 
person compelled be in fear that the thing 
threatened will actually take place; and 


this fear is not supposed except it appear 


most probable to the person compelled that 
the compeller will execute what he has 
threatened, so as to force and constrain him 
to the performance of the act which the 
compeller requires of him. 

A aaa hea into a contract may after- 
wards dissulre it,—1¥ a person exercise Com- 
pulsion upon another, by cutting, beating or 
imprisonment, with a view to muke him sell 
his pro 
pete lne a debt of one thousand dirms 
to a particular person, or let his house to 


hire, and this other accordingly sc H his pro- ; 


erty, purchase merchandise, or so forth, he 
fas it afterwards at his option cither to ad- 
here to the contract into which he has heen 
so compelled, or to dissolve it, and take back 
or restore the article purchased or sold ; 
because one essential to the validity of any 
of these contracts is that it have the consent 
of both parties, which is nut the case here, 
as the compulsion 


rather occasions a gissent ; and the contract! seller 


is therefore invalid. 


rty, or purchase merchandise, or , 


an the ease in question, the pillar of sale 
(signified by proposul and acceptance) has 
procecded from fit persons with respect to a 
fit subject; the ib being merely invalid, 
from a want of one of the essentials of sale, 
namely, the mutual consent of the parties; 
and the purchaser, in an invalid sale, be- 
comes proprictor of the article upon obtaine 
ing possession of it; whence it is that if a 
person take possession of a slave purchased 
under an invalid contract, and then emun- 
cipate him, ar perform such other act with 
respect to him as cannot afterwards bo an- 
nulled, it is valid, and he must pay the seller 
the value, as is the rule im all cases of in 
valid sale.—After the compulsion has ccased, 
however, if the seller signify his assent, the 
sale then becomes lawful and valid, because 
by such assent the causes of invalidity 
i (namely, compulsion and unwillingness) are 
removed, 

But the seller may resume the artiele, 
> provided he docs not signify his assent to 
the sale-—Wrre a person thus sells his 
‘property by compalsion, he has still a right, 
‘as long as he does not signify his assent to 
the sale, to take back the article, although 
'the purchaser should have sold it into the 
hands of another person.—It is otherwise in 
. all other cases of invalid sale; for in those, 


ion by blows or other means | after the purchaser has sold the article, the 


has no right to take it back ; because 


the invalidity of sale in those cases is on 


Unless the means of compulsion be trifling. | account of the right of the Law; and when 


—(Tsx8 rule, 


th ulsion consists only of a smgle | person, the right of that person become 
blow, te ot imprisonment for a single day Involved in this second contract; and 


however, does not hold where | the purchaser sells the article to any third 


Ld 


his 
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right precedes the right of the Law, as the 
; ual is necessitous, whereas the Law 
is not s0.—In a case of compulsion, on the 
contrary, the invalidity of the sale is on 
account of the right of the seller; and as he 
is an individual, it follows that, in this case, 
notwithstanding the right of the second 
chaser be involved in the second con- 
tract, still both rights are upon @ par, as 
being both rights of the individual; and 
consequently, the right of the first cannot be 
annulled by the right of the sccond. 

Case of a Waffa sale,—1t is to be observed 
that some consider a Waffa sale* to be in- 
valid, in the same manner as a compelled 
sale, and apply to it the rules of sale by 


compulsion; whence (according to them) if 


the purchaser in a Waffa sale sell the article 
urchased, the sale so made by him may be 
roken through, as the invalidity of the sale, 
in this ease, is on account of the non-consent 


(Von. Tit. 


party who received the advance should 
afterwards readily and willingly deliver the 
article for which the advance had been paid, 
his so doing is an argument of the validity 
of the transaction, It is otherwise where 
one person compels another to make a gift, 
saying to him, ‘‘ make a gift of this article 
to such a person,’ —but without adding to 
the word gift ‘‘and delivery,’ and the per- 
son thus compelled make gift and deliver 

of the article to the person named ; for suc 

gift is utterly null, because the design of the 
compeller is that the donee shall be endowed 
with a right in the article upon the instant 
of donation; and this design cannot be 
obtained, in a case of gift, but by a delivery 
of the article to the person specified. In 
a case of sale by compulsion, on the other 
hand, the end of the compeller is obtained 
on the imstant of sane the party te 
acecde to the contract of sale. Gift upon 





of the seller, in the same manner as in a! compulsion, therefore, comprehends a de- 
case of compulsion.-~ Wafta sale is where the livery of the article to the donee; whereas 
seller says to the purchaser, ‘1 scll you this sale upon compulsion does not comprehend 
article in licu of the debt I owe yousin this a delivery of the article sold to the pur- 
way, that upon my paying the debt the chaser,—whence it is that if the seller, after 
article is mine.’’---Some determine this to be, acecding to the contract from compulsion, 
in fact, a contract of pawn; for between it make delivery of the article without com- 
and pawn there is no manner of differa: — pulsion, the sale is rendered valid by such 
as, although the parties denominate ita sale, | delivery,—whereas the gift in question 1s 
sul the intention is, in effect, a pawn. Now not rendered valid by a delivery of the article 
jn all nets regard is paid to the sprit and; to the donee. 
intention; and the spimt and intention of! But i is not ralid if he be compelled to 
pawn exist in this instance,—-whenee ois: reeecce if-- Ty, in a case of compulsion, the 
that the seller is at liberty to resume the «seller take possession of the price by com- 
article from the purchaser upon paying his! pulsion, such receipt does not render the sale 
debt to him.- Seme, again, considera Walthe! valid; and it is accordingly incumbent on 
sale to be utterly null, as the purchaser, in him to return the price to the purchaser, if it 
the case in question, resembles a person im. remain im his wee beeause of the contract 
jest, since he (like a jester) repents the words bemg invalid. Tf) however, the price have 
of sale, ut the same time that the fleet and been lost, or have perished in his hands, 
He aa of sale are not within Jas design, , nothing ean be taken from him in lieu of it, 
Such sale is therefore utterly mull and void, because if was merely a trust with him, in- 
in the same manner as a sale made im jest. !asmuch as he took possession of it by consent 
The Haneetite doctors of Samarcand, on, the of the proprictor, namely, the purchaser, 
other hand, hold a Watta sale to be both! if sale inachich the seller is compelled, but 
valid and usctul, as it is a species of sale! not the purchaser, leaves the latter respon- 
commonly practised from necessity and; sible for the article, in case it be lost in his 
convenience, and is attended with advantage | Aands.— Te one person compel another to 
in regard to some effects of sale, such as the /sell an article to a third person, but do not 
use of the article, although the purchaser | compel this person to purchase the article, 
cannot lawfully dispose of it. ;und it afterwards perish in the purchaser's 
a pe pala sale is rendered valid if the: hands, he [the purchaser] is responsible to 
seller teillingly recetve the price.—ly, in athe seller ter the value, as the article is 
case of compulsion, the seller take possession j insured in his hands, such being the law of 
of the price readily and willingly, the sule | invalid sale. It is to be observed, however, 
is valid, as his thus taking possession of the ‘that in this case the seller is at liberty to 
price 1s an argument of tts vnlidity ; in the | take the compensation from the compeller; 
, Same manner as where, in a suspended sale, ! because as it was (in a manner) he who gave 
the seller readily and willingly receives th. the article to the purchaser, it may be said 
price of the article, such reecipt argues that it is he who has lost or destroyed the 
the validity of the sale.—So, likewise, if a seller's property. In short, the seller, in 
person advancing part of the price conclude the case m question, is at full liberty to take 
i Sillim contract by compulsion, and the the compensation from ejther of the two; in 
the same manner as the proprietor of an 
usurped article 1s at liberty to take his com- 
nsation from either party, where the article 
as, first been usurped from him, and then 
usurped by some other from the first usurper, 


& . * 

Literally, “‘a security sale ;” so termed 
because, by it, the seller msures to thé pur- 
chaser the debt he owes him. 
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If, however, the seller take his compensation 
from the compeller, he hae compeller] is 
entitled to recover the value from the pur- 
chaser, since, in consequence of paying the 
compensation for the article, he stands as 
substitute to the seller.—It is to be observed 
that, in a case of usurpation, if the usurper 
sell the article to Amrov, and he (again) sell 
iv to Khalid, and he (again) sell it to Bikroo, 
and ¢9 on, from hand to hand, and the pro- 
rieto? take his compensation from Khalid 
for instan~e), in this case every purchase 
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stances, the eating or drinking is permitted 
to him, it follows that, if he refuse, ho is an 
acoessory with another to his own destruction, 
and is consequently an offender, in the same 
manner as if he were to refrain from eating 
carrion when perishing for hunger. Aboo 
Yoosaf maintains that he would not be an 
offender from persisting, unto death or dis- 
memberment, in his refusal; because the 
eating or drinking, in the case in question, 
is merely licensed (since the articles still 
continue prohibited),—whereas the refrain- 


subsequent tu that of Khalid is legal and! ing from them is an observance of the Law} 
valid; because as Khalid, in consequence | and consequently, in persisting to refuse, he 
of paying the compensation, becomes pro-! acts in obedience to the Law.—To this, how- 
prictor of the usurped article, he then appears | ever, it may be replied, that in the case in 
to have sold his own property ; Whereas every [question the illegality no longer remains ; 
purchase made before, and even the purchase | because, as a situation of compulsion or ing 
of Khalid himself, is invalid ; because the | dispensable necessity is nakuculasl excepted 
article usurped becomes the property of} in the Koran, it follows that under the cir- 
Khalid, by retrospect, from the time only cumstances here deseribed the argument Of 
that he took possession of it. It is other- | illegality docs not exist: heneo the eating is 
wise where similar circumstances follow a) positively lawful, and not merely licensed. It 
compulsive sale; for if, in such case, the is tobe ymarked, however, that in the case in 
party compelled (namely, the first: seller) question the compelled person is an offender 
signify his assent to any one of the subse-' only where he knows the eating to be lawful 
quent contracts, every other contract apte- | and nevertheless refrains; because as its 
cedent to that one is valid, and so likewise; legality is a matter of a concealed nature, it 
every subsequent contract ; because the in- | followsthat he standsexcuscd, fromignorance, 
validity of these contracts was on account) --in the same manner as menare excused for 
of the right of the proprictor, as he had sold) omissions or neglects, from ignorance, in the 
his property upon compulsion; and he there- ; beginning of their conversion to the faith, 
fore possesses a right to resume the property, | or during their residence ina hostile country. 
until he signify his assent: but upon hin! sf person must not declare himself an in- 
assenting to any of those contracts, he re- | fided, or recde the prophet, upon compulsion, 
linquishes this right; and all the contracts | weless he be in danger of otherwise losing life 
become valid of course. or dimb,—TF one person compel another to 
turn infidel, or to revile the prophet, by 
imprisonment or blows, still compulsion [in 
A person may laefully eat or drink a its legaland exculpatory sense] is not estab- 
jikghatited article, upon a compilsion which Wished; but if he menace him with some- 
threatens life or linb.—Ir one person use thing which puts him in fear, and gives room 
compulsion towards another, by imprison- to apprehend danger to life or limb, in this 
ment or blows, with a view to make him cat! case compulsion is established.—‘Lhe reason 
carrion or drink wine, still it as not lawtul of th is, that as by mere blows or imprison- 
for the person thus compelled to cat or drink | ment compulsion is not established with 
of those articls,—unless he be threatened | regard to cating prohibited meats (as was 
with something dangerous to hfe or limb, in) before explained), it follows that it is not 
which case he may jawtully do so (and the | established with regard to infidelity a fortiori, 
same rule obtains if compulsion be uscd) since the illegality of infidelity is much 
tomakea person cat blood or pork ;—beeause | greater. When, therefore, a person is put 
the eating of such prohibited articles is not in fear for his life or limbs, so as that 
permitt:d except in cases of catremity, such | compulsion is established, it 1s lawful for 
as famine, since in any other case the him to make an exhibition of infidelity 
argument of ilegahty sull endures. Now) (that is, to repeat. infidel expressions),— 
extremity, or unavoidable necessity, do not and af he merely exhibit this with his lips, 
exist, to require the eating or drinking of ;but keep lus beart steady in the faith, 
the article, except the not cating it be at- jhe is not an offender; because when Amar 
tended with danger to lite or limb; but as; had fallen into the hands of the infidels, 
the cating or drinking is in such case;und they had compelled him to revile the 
permitted, it follows that it is so permitted | prophet, he said to him, ‘Jf you find your 
where this danger is to be apprehended from | heart stall firm in the faith, your uttering 
imprisonment or blew... Neither is the | infidel CApressions 18 immaterial ;—nay, if 
person, who i¢ tius put in fear, under any; they again should compel you, you may 
obligstiun to suffer the thing menaced ; but | again repcat such infidel expressions ;”)— 
rather, if he do suffer it, and retrain from hand a pustage in the Konan was also re- 
eating or*diinking the prohibited article | vealed do the same effect. Another reason 
until he die, or luse any of his limbs, he ds{is that by uttering infidel expressions faith 
an offender ; because as, under such circum-/ig not destroyed, since the actual faith 
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(by which it is understood rectitude of is consequently referred to another, namely, 


heart) still continues unaffected, and if he 
wore to refuse uttering such infidel expres- 
gions he would incur actual destruction, as 
the infidels would in that case dismember 
or put him to death.—Yet if he persist in 
refusing unto death, he has a claim to merit, 
and is entitled to his reward; because Jeeb 

severed in refusing, and suttered death 
in consequence; and the prophet gave him 
the name of Seyd al Shaheed [the martyr], 
and declared, in afterwards speaking of him, 
‘he is my friend in heaven;’’ and also 
because, in thus acting, his honour 1s effee- 
tually preserved. A refusal, moreover, for 
the sake of religion, to utter any infidel 
expressions, is an observance of the Law: 
in opposition to the case before stated, as 
there the eating ‘of carrion, or so forth, is 
positively lawful, because of the exception 
cited on that subject. 

A person destroying the property of another 
upon compulsion is not responsible ; but the 
compeller is 30.—1¥ one person compa another 
to destroy the property of a Mussulman, by 
menacing him with something dangerous to 
life or limb, it is lawful for the person so 
compelled to destroy that property ; because 
the property of another is made lawful to us 
in all cases of necessity (such as in a situa- 
tio: of famine, for instance), and in the case 
in question this necessity is established.— 
The owner of the property must in this 
instance take his compensation from the 
compeller: because the compelled is morely 
the instrument of the compeller ino any 
point where he is capable of being sv; and 
the destruction of property is of that 
nature. 

A person murdering another upon com- 
ulsion is an offender; but the compeller ts 
iable to retaliation.—I¥ one person compel 

another, by menacing him with death, to 
murder a third person, still it is not lawful 
for the person so menaced to commit the 
murder, but he must rather refuse, even 
unto death.—If, therefore, he notwithstand- 
ing commit the murder, he is an offender, 
since the slaying of a Mussulman is not per- 
mitted under any necessity whatever.—In 
this case, however, the retaliation is Ws 
the compeller, if the murder be wilfu 

The compiler of the Hedaya remarks that 
this is according to Hanecta and Mohammed; 
and that Ziffer, on the contrary, maintains 
that the retaliation, is upon the compelled 
person ;—whereas Abvo Yoosat holds that 
there is no retaliation upon either party,— 
and Shafei (on the contrary) contends that 
it is incurred by both.—The argument of 
Ziffer is, that the act of murder has pro- 
ceeded from the compelled person, both de 
facto and quo animo, and the Law, also, 
has attached to him the effect of it, namely, 
criminality : consequently he incurs retalia- 
tion.—(It 1s otherwise in the case of destroy- 
ing the property of another upon confpulsion; 
since as the Law has not attached the effect 
‘thereof, namely, the criminality, to himpit 


the compeller.) Such also is the argument 
of Shafei for awarding retaliation upon the 
compelled person: and his argument for 
awarding it upon the compeller is, that from 
him proceeded the moving cause of the mur- 
der, as the vompulsion was the eause of it; 
and the moving cause in murder stands (ac- 
cording to me | subject to the same rule 
with the actual perpetration;—as in the 
case of witnesses whose evidence induces 
retaliation ; in other words, if two witnesses 
give evidence of a wilful murder, and in 
conformity with their testimony retaliation 
be exccuted upon the accused, and the per- 
son to whose murder they had borne testi- 
mony afterwards prove to be still living, 
those witnesses are then put to death in 
retaliation. The argument of Aboo Yoosat. 
is that conecrning the propriety of awarding 
retaliation upon the compelled person there 
is a doubt; and, in the same manner, there 
is also a doubt concerning the propriety of 
awarding it upon the compeller; for in one 
way the view is to fix the murder upon the 
compelled, because of his being an offender, 
and it is also fixed upon the compeller, 
because of his being the mover:—thus a 
doubt opposes itself with respect to each ; 
and hence neither of them is liable to re- 
{uliation. The argument of Haneefa and 
Mohammed is that the compelled person ia 
in this instance, forced to the commission of 
the murder by a natural instinct, which 
leads a man to prefer his own life to that of 
; another; and-he must therefore, as far as is 
i possible, be regarded as the instrument of 
‘the compeller. He is accordingly considered 
as his instrument in the commission of the 
murder, in the manner of a weapon. He 
eannot, however, be his instrnment with 
regard to the criminality of the murder, in 
such a way as that no part of the crimi- 
nality would attach to himself, but the whole 
be imputable to the compeller; and hence 
the murder, with regard to its criminality, 
is restricted to the person compelled.—This 
is thercfore in some measure analogous to a 
case of compulsive manumission,—or of a 
person compelling a Magian to slaughter* a 
goat; that is to say, it one person compel 
another to emancipate his slave, and he 
emancipate him accordingly, in this case the 
cmancipation is referred aud imputed to the 
compeller, whence he is answerable for the 
value of the slave,—but the emancipation is 
imputed to the compelled with regard to the 
execution of it, for if it were in this respect 
ulso imputed to the compeller, the slave 
would not become free ;—and, in the same 
manner, if a person compel a Magian, or 
other idolator, to slaughter the goat of 
another, his act is referred and imputed to 
the ome with regard to the destruc- 
tion of the property, but not with regard to 
a lawful Zabbah, whence the goat is pro- 


** Arab. Zabbah. (It is fully explained 
under its proper head.) 
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hibited and carrion ;—and so likewise, in the of manumission, to take from the compeller 
ease in question, the act of the compelled the value of the slave ; because in both cases 
person is imputed to the compeller with re- the end and design of the compeller was to 
speot to the destruction, not with regard to destroy the constituent’s right of property 
the criminality. in performing the act for which he appuinted 
_Case_ of compelled divorce or emancipa- him agent. 
tion.—IF one person compel another to di- No deed, in itself irreversible, can be re- 
vorce his wife, or to emancipate his slave, tracted after being executed by compulsion. 
and this person accordingly divorce his wife It is to be observed, as a rule, that in 
or emancipate his slave, such divurco or deeds or contracts which, after engagement, 
emancipation takes effect, according to our do not admit of reversal or dissolution, 
doctors: in opposition to the opinion of compulsion has no effect whatover, but they 
Shafei, as has been already stated under are equally obligatory and valid under com- 
the head of Divorcr.—In the case of pulsion as otherwise. Hence compulsion 
compulsive manumission, the person com- has no operation upon a vow, since this (un- 
pelled is entitled to take the value of th less it be of a suspended nature) is incapable 
slave trom the compcller, because as in this’ of dissolution; and accordingly, the person 
case the compelled admits of being consi-' compelled into such a vow is not entitled to 
dered as the instrument of the compeller take any thing whatever from the compeller 
with regard to the destruction of property, in consideration of the loss he ineurs by 
to him such destruction is accordingly re- such vow.—In the same manner, also, com- 
ferred and imputed. Hence he is at liberty pulsion is attended with no effect in oaths, 
to seek a compensation from the compeller, | or in Zihar, as those do not admit of retrac- 
whether rich or poor; and the slave is not! tion; and reversal of divorcee and Aila are 
liable to emancipatory labour, as that could jalso subject to the same rule, as well as a 
only be due trom him cither witha view to recantation of an Aila oath at tho time of 
his emancipation, or on account of the right} making the asseveration.—In Khoola, also, 
of some other person being involved in him, | as being a suspension of divorce on the part 
neither of which motives exist in the present! of the ici (for he suspends it on the 
instance.—It is also to be observed that the payment of the consideration), compulsion is 
compeller, in this case, is not entitled to attended with no effect, since it is incapable 
tuke from the slave his valne as paid to his of reversal or dissolution ; and accordingly, 
proprietor; because as he [the compeller] is if the husband be compelled into it, not the 
sued on the scure of a destruction of the wife, she is answerable for the consideration, 
slave, it may therefore be said that he has since she assents to it, as having undertaken 
(as it were) murdered or made away with for it without compulsion. 
the slave; and he [the slave] consequently = Whoredom by compulsion incurs punish- 
cannot be responsible.—In the case of com- ment.-- 1a person, upon compulsion, commit 
pelled divorce, also, the person compelled is whorcdom, heis liable to punishment, accord- 
entitled to take trom the compeller half the ing to Haneefa,—except where the compeller 
dower, provided the divorce be before con- is a Sultan.—'The two disciples, on the con- 
summation ;—or, if no dower was men- trary, maintain that he as not liable to 
tioned in the mariage contract, he may punishment in cither case. 
take from him that for which he is himself = Case of apostacy upon compulsion.—I¥ a 
in such case responsible, namely, a Matat, or pees upon compulsion, become an apostate 
present, as that is what he incurs by the by pronouncing a renunciation of the faith, 
divorce.*—It is otherwise where the com- yet his wife is not separated from him ; be- 
pelled divorce is pronounced after consum- cause apostacy has a connexion with belief, 
mation; for in that case the dower has been whenee if his mental faith continue firm, he 
already made duc by the consummation, and does not become an infidel by the mere verbal 
is not made so by the divorce. renunciation.—In the case in question, more- 
Case of a compelled appointment of agency over, his infidelity is dubious, and conse- 
for divorce or emancipation.—l¥ a person, quently his wife is not separated from him, be- 
upon compulsion, create another his agent causeot thedoubt.—If, therefore, the husband 
for divorce or emancipation, and-the agent and wife dittcr, she insisting that she has been 
divorce the wife, or emancipate the slave, separated, and he that his renunciation was 
of the person thus compelled to authorize on y Rion outwardly, but that his faith 
him, such divorce or manumission is valid, still remains firm, his declaration must be 
on a favourable construction; because a credited; because a declaration of apostac 
compelled contract or commissivn, provided is never used with a view to effect a matri- 
it be such as is rendered invalid by involving monial separation, but merely signifies a 
an invalid condition, is invalidated by the change of belief: and the compulsion, on the 
compulsion ; but a commission of agency is othcr hand, affords an argument that the 
not rendered invalid by involving an invalid belief has not been altered :—consequently 
condition.—In the case of divorce, the com- his declaration must becredited.—I¢ 1s other- 
lied constituent is entitled to take half the wise with respect toa man turning Mussul- 
owes from the compeller,—and, in the case manuponcompulsion ; asa man whoembraces 
the faith upon compulsion is nevertheless 
© See Vol. I., p. 464. admitted to be a Mussulman, because of the 
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possibility that his faith accords with his 
words.—in short, in both cases jnemely com- 
pulsion to apostacy, and compulsion to Islam) 
a preference is given to Islam, as it is the 
superior, and cannot be overcome.— What 
is here ailvanced relates merely to the award 
of the Kazee;* for with Gon, if the person 
do not believe in his heart, he is not a Mus- 
sulman. 

Case of Islam upon compulsion.—IF a per- 
son become a Mussulman upon compulsion, 
so as to be decreed a Mussulman, and 
afterwards apostatize, still he is not worthy 
of death, since his Islam is doubtful, and 
poe prevents the execution of death upon 
lm. ‘ 

Case of a husband acknowledging his having 
apostatized upon compulsion.—l¥ a person, 
after having made, upon compulsion, a dccla- 
ration of intidelity, should say to his wife, 
who claims a separation, ‘f J said a thing in 
which I was not serious” (in other words, 
‘*T spoke falsely”), in this case his wife is 
separated from him in the conception of the 
Kazee,t and he [the Kazce] must issue a 
decree accordingly, although there be no sepa- 
ration before Gop.—The reason of this is, that 
from his acknowledgment it is established 
that he was not compclled into his declara- 
tion, but made it without compulsion, as the 
compcller used compulsion towards him not 
wit): a view to extort the declaration from 
him, but with a view to make him change 
his faith; and as he, of his own choice, 
made the declaration of infidelity, and his 
wife claims a separation, his allegation that 
‘he intended nothing” canngt be credited 
with the Kozee, who must therefore issue a 
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BOOK XXXV. 


OF HIJR, OR INHIBITION. 


Definition of the term.—H sR, in its primi- 
tive sense, means interdiction or prevention. 
In the language of the Law it signifies an 
interdiction of action, with respect to a par- 
ticular person, who is either an infant, an 
idiot, or a slave,—the causes of inhibition 
being three,—infancy, insanity, and ser- 
vitude. 


Chap. I.—Introductory. 
Chap. II.—Of Inhibition from Weakness 


of Mind. 
Chap. IJ1.—Of Inhibition on account of 
ebt. 
CHAPTER I. - 


Inhibition operates upon infants, slaves, 
and lunatics,—TnE acts* of aninfant are not 
lawful unless authorized by his guardian, nor 
the act of a slave unless authorized by his 
master ;—and the acts of a lunatic, who has 
no lucid intervals, are not at.all lawful. The 
acts of an infant are unlawful, because of the 
defect in his understanding ; but the license 
or authority of his guardian isa mark of his 
capacity; whence it is that in virtue thereof 
an infant is accounted the same as an adult. 
The illegality of the acts of a female or male 
slave is founded on a regard to the right of 

ithe owner ;—for if their acts (such as pur- 
chase and sale) were valid and efficient, they 
would be Hable to debt, and their creditors 
might appropriate their acquisitions, or even 


decree of separation, although there be no] sell their persons for the discharge of their 
separation in the sight of Gop.—If, on the} demands, whence the master’s advantage 


other hand, he allege that “he intended 
merely to fulfil the design of the compeller, 
namely, to make a declaration of infidelity, 


would be defeated. If, however, the master 
signify his asscnt to their acts, he thereb 
agrees to the destruction of his right. Wit 


at the same time that he spoke under a] respect to the acts of a lunatic, they are not 


mental reservation,’’ im this ease his wife 
is separated from him both with the Kazce, 
and also in the sight of Gop; because in this 
case he appears to have made a serious 
declaration of infidelity, notwithstanding he 
may have screened himself under the mental 
reservation.—In the same manner, if a per- 
gon compel another to worship a cross, or to 
revile the holy person of the prophet, and 
he do so accordingly, and afterwards plead 
that “his design in worshipping was the 
worship of Gon,”—or “ by Mohammed he 
meant some other than the prophet,” his 
wife, claiming separation, is separated from 
him with the Kazee, but not in the sight. of 
Gop :—whereas if he were thus to worship a 
cvoss, or to revile the prophet, under a mere 
mental reservation, his wife would be sepa- 
rated from him both with the Kazee, and also 
in the sight of Gop, for the reasons above 
stated. 


law.’ 
+ That is, ‘in the eye of the Law.” 





That is, ‘relates to the mere point of 
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lawful under any circumstance, as he is 
utterly incompetent to act at all, although 
lis guardian should agree to his so doing. 
It is otherwise with respect to a slave or an 
infant: for a slave is possessed of personal 
competency, and there is hope of an infant in 
duc time attaining that competency,—whence 
there is an evident difference between those 
and lunatics. 

Whence purchase or sale by them requires 
the assent of their immediate superior.—I1¥ a 
slave, an infant, or a lunatic, should sell or 
purchase any article, knowing at the time 
the nature of purchase and sale, and intend- 
ing one or other of those, the guardian, or 
other immediate superior, has it at his option 
either to give his assent if he see it advis- 
able, or to annul the bargain; because, as 
the control and suspension with regard to 
the acts of a slave are on account of the right 
of his master, it follows that he hasan option 
With réspect to them; and as the same con- 





‘* Arab. teserrif, meaning transactions of 
any kind, such as purchase, sale, or so forth. 
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trol and suspension as to the acts of an) All contracts or acknowledgments by an 
infant or a lunatic are with a view to the|tnfant or lunatic are tnvalid; and so like. 
security of their interest, their guardians are | wise dtvorce or manumission pronounced by 
therefore to examine and attend: to what may | them.—No contract entered into, nor acknow- 
be good for them in their acts. Itis requisite, | ledgment made by an infant or lunatic is 
moreover, that the persons here described valid, for the reasons before assigned ;— 
know the nature of sale, in order that the| and, in the same manner, divorce or manu- 
apes of the contract may exist, and the sale | mission pronounces by them does not take 

e concluded so far as to remain suspended | place, the prophet having said, ‘‘ every 

ivorce takes place except that pronounced 
by an infant.’’—It is to be observed, more- 
over, that manumission is peculiarly pre- 
judicial :—and an infant does not understand 
the nature of divorce, as not being capable 
of desire ; and his guardian cannot possibly 
know whether the infant and his wife may 
not agree together after he attains maturity. 
—Henee the divorce or manumission pro- 
nounced by an infant are not suspended, in 
els effect, upon the consent of the guar- 
dian. 

Or by their guardians on their behalf.— 
Ir, also, the guurdian himself pronounce a 
divoree wpon the infant’s wife, or grant manu- 
mission to his slave, it does not take place :— 
In opposition to other acts, such as purchase, 


upon the guardian’s consent ;—and a lunatic 
sometimes knows the nature of sale, and 
designs it, although he be incapable of dis- 
tinguishing between the profit and_ loss 
attending it.—(A lunatic of this description 
is termed a Matooa ;—and his agency is like- 
wise valid,—as has been already mentioned 
in treating of agency.) 
OBJ ECTION.—Suspense obtains onlyin sale; 
the original rule in purchase being that it 
takes effect upon the agent:* but in the 
resent instance, purchase by an infant or a 
unatic depends upon the assent of the guar- 
dian, in the same manner as sale by them. 
RepLy.—The non-suspense of purchase is 
only where its taking effect upon the agent 
is possible, as in the case of purchase by a 
Fazoolee, or unauthorized person: but in the | sale, and so forth. 
case in question it is impossible that the! Zhey are responsible for destruction of 
urchase should take cffect upon the agent, | property.—IF an infant or a lunatic destroy 
ecause of his incompetency where he is an|any thing, they are liable to make a recom- 
infant or a lunatic, and beeause of the injury | pense, in order that the right of the owner 
| may be preserved. The ground of this is 


to the master where he is a slave.-- Purchase of this 
by them, therefore, is also suspended. that destruction occasions responsibility, in- 
dependent of the intention or design ;—as 


But tt operates upon them with oe to it of 
where, for instance, 2 man’s property is 


words only, not with respect to acts.—1' 1s to ne, a 
be observed that the three disqualitications | destroyed, from being fallen upon by a per- 
son walking in his sleep, or from the falling 


in question, namely, infancy, insanity, and | son walkin 
servitude, occasion Inhibition with respect to | of an inclined wall, after duc warning; in 
words, but not with respect to acts ;+ because | which cases the sleeper or the owner of the 
acts, upon proceeding from the actor, are | wall are responsible, although they did not 
existent and perceptible, whereas mere words, | design the destruction. 
such as purchase, sale, and so forth, are} Acknowledgment by a slare affects him- 
accounted existent only where they are of | se/f, not his master; and takes effect upon 
lawful force and authority, which depends | hom oy his becoming free. -AN acknowledg- 
ment made by a slave is cflicient with 


upon the design of them, a thing which, 
in the case of infants and lunatics, is not|respect to the slave himself, because of his 
compctency ; but it is ineflicient with re- 


regarded, because of their want of under- \ 
standing; nor in the case of slaves, because | spect to his master, from tenderness to his 
right; for if he were liable to be affected by 


of the injury to their master.-—In short, the | 2 re]: 
disqualitications here considered occasion in- | it, the debt or obligation contracted by the 
slave's acknowledgment would attach to his 


hibition with respect to speech, but not with h to 
respect to actions ;—unlcss, however. those [the ee person or to his acquisitions, 
be of such a nature as to induce an effect | which would be destructive of his {the 
liable to prevention from the existence of a | master’s] property.—If, therefore, a slave 
make an acknowledgment concerning pro- 


doubt, such as punishment or retaliation, in 
which case infancy or lunacy occasion inhi- | perty, such poner is ubligatory upon him 
after he shall become free; because a slave 


bition ; whence it is that infants or lunatics 
are not liable to punishment or retaliation, 
since no regard is paid to their design. 


is in himself competcut to make a valid 
acknowlidgment, the validity of which is 
however obstructed by the right of his 

as) gee 


* 
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' Arab. Mobashir: meaning the actor or! upon his becoming free, and consequently 
performer of any thing; whence, in treating the obstruction then ceases to exist. — 
of crimes, it is translated the perpetrator. Or on the instant, if tt induce punishment 
(The translater thinks it is proper to explain or retatiation.—IF a slave make an acknow- 
this distingtion, because of the equivocal ledgment inducing punishment or retalia- 
nature of the term agent.) tion, thédse are executed upon him on the 

+ Arab. Ifyal. Meaning overt acts, such instant, since he is accounted free with 
as a destruction of property, and so forth. respect to his blood, whence it is that his 
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master’s acknowledgment affecting his blood 
is not admitted. ie 
. Divorce pronounced by him is valid.— 
Divorce pronounced by a slave is valid and 
efficient, because of the saying [of the pro- 
phet) before quoted, and also because the 
prophet has said, ‘‘a slave and a MoKATIB 
are not masters of any thing except divorce. 
—Besides, as a slave knows what is advis- 
able for him with regard to divorcing his 
ife, he is therefore competent to that act. 
is master’s right of property in him, more- 
over, or the advantage he derives from his 
services, are not liable to be thereby lost or 
defeated.—Divorce by a slave is therefore 
lawful and effectual. 


CHAPTER II. 
OF INIIBITION FROM WEAKNESS OF MIND.* 


Inhibition with respect to a prodigal.— 
Haneera has declared it as his opinion that 
there is no inhibition upon a freeman who is 
gone and adult, notwithstanding he be a 
prodigal ;+ and also, that the acts of such 
a person, with regard to his property, arc 
valid, although he be one of an extravagant 
ana careless disposition, who throws away 
his property on objects in which neither his 
interest nor his inclination are concerned. 
A prodigal [Safeeya] signifies one who in 
consequence of a levity of understanding 
acts merely from the impulse of the moment, 
in opposition to the dictates of the Law and 
of common sense.—Abvo Yoosaf, Mohammed, 
and Shafei maintain that a prodigal is under 
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hended, whereas in him they are certain,— 
whence it is that he is not en with 
the care of his own property. Besides, if he 
were not under inhibition, there would be 
no advantage in withholding his property, 
since in such case he might still destroy 
what is kept from him, by his words or 
declarations. The argument of Haneefa is 
that as a prodigal is still supposed to be a 
person naturally endowed with sense and 
understanding, as much as one who acts 
discreetly, he therefore is not subject to in- 
hibition any more than a prudent person. 
The ground of this is, that if the prodigal 
were subject to inhibition (that is, if his 
ower of acting were doubted), he would 
i excluded from humanity, and connected 
with brutes, an exclusion still more injurious 
to him than any extravagance of which he 
could be guilty; and to remedy the smaller* 
evil by the greater would be absurd. If, 
however, in laying an inhibition upon a free 
man who is sane and adult any general evil 
be remedied (such as in disqualifying an 
unskilful physician, or a orotlisite magis- 
trate, or a mendicant impvster), the inhibi- 
tion 1s lawful (according to what is reported 
from Haneefa), since in this instance the 
smaller evil is used to remedy the greater, 
which is just and reasonable. With respect 
to the argument for inhibition upon a prodi- 
gal, from the circumstance of his not being 
entrusted with his own property, it is not 
admitted, since inhibition is a still greater 
hardship upon him than withholding his 
oroperty ; for the legality of the smaller 
1ardship does not prove the greater hard- 
ship to Ke legal. Inthe same manner, also, 
the analogy adduced betweeen a prodigal 
and an infant is not admitted, since an 


inhibition, and is interdicted from acting infant is incapable of pursuing his own 
with his own property, as he expends his| advantage, whereas a prodigal is capable 
substanco idly, and in a manner repugnant ‘of so doing. Besides, a though in subject- 
to the dictates of renson. Hence he is placed | ing the prodigal to inhibition his interest 
under inhibition for his own advantage, be- | and advantage be consulted, still, h owever, 
cause of the analogy between him und an/ the Law exhibits in one particular a tender- 
infant :—nay, he is to be inhibited rather | ness towards him, by enabling him to pursue 


than an infant, since in an infant carcless- | his own advantage, which he acts 


ness and cxtravagance are only to be appre- 


Arab. Fisad; meaning (in this place) 
any species of mental depravity (not occa- 
sioned by a defect of understanding), or the 
practice of any folly, such as extravagance, 
or 80 forth. 

+ Arab. Safecya. According to the lexicons 
it signifies light-minded. Prodigal may ap- 
pear, in many places, to be rather too harsh 
a term. The word might more literally be 
rendered indiscreet, it being frequently op- 
posed, in the sequel, to Rasheed, a discreet 
person. As, however, the translator does 
not recollect any substantive in our language 
perfectly correspondent with this idea, he 

as thought it advisable to adopt that term 
which most nearly answers to the definition 
of the Mussulman doctors, although it be 
not precisely what he could wish. ° 


contrary 
to only from the vice or folly of his dis- 
position. In withholding his property from 
im, moreover, there is one particular ad- 
vantage; for the dissipation of property 
by extravagance chiefly consists in making 
idle and unnecessary donations; and as his 
making these must depend upon the property 
being in his hands, there is therefore an 
evident advantage in detaining it from him. 
May be imposed by one magistrate and 
removed by another.—I¥ a magistrate lay an 
inhibition upon a prodigal, and the matter 
be referred to another magistrate, and he 
annul the inhibition, and leave the prodi 
at full liberty, it is lawful; for the inhibition 
imposed by the former magistrate is merely 
an opinion [Fitwa], not a det. since to a 
judicial decree a plaintiff and a, defendant 
are requisite, and those do not exist in the 
present instance. Besides, if the act of the 
magistrate, in thus imposing an inhibition, 
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be considered as a decree, there is a diffe- 
rence concerning its being actually such, as 
Haneefa is not of this opinion. It is, how- 


ever, incumbent upon the second magistrate, 


in this instance, to maintain the virtue of 
the sentence [of inhibition), in order that it 
may continue in force ;—and accordingly, if 
the prodigal perform any act after inhibition, 
and theactin question be referred tothe magis- 
trate who imposed the inhibition (or to any 
other), and this magistrate issue a decree an- 
nulling such act, and again the matter be 
referred to another magistrate, he is bound 
to uphold and adhere to the sentence of the 
first magistrate, and not to annul it; for as 
the first or other magistrate, upon the matter 
being referred to them, had confirmed and 
subscribed to the sentence of inhibition, it 
cannot afterwards be reversed. 
The property of a prodigal youth must be 
withheld ys himuntil he attain twenty five 
ears of age-—Hanevka has delivered it as 
is opinion, that if an infant be a prodigal 
at the time of his attaining maturity, his 
roperty must not be delivered to him until 
he he twenty-five years of age (still, how- 
ever, if he should perform any act with 
respect to his property prior to that period, 
it takes effect, since, according to Hancefa, 
prodigals are not liable to ininhition):— but 
upon completing his twenty-lifth year, his 
roperty must. be delivered to him, although 
is diseretion should not be ascertaincd. 
The two disciples maintain that his property 
must not be delivered to him until such 
time as his discretion be fully known; and 
that in the interim all acts performed by 
him are invalid; for as mental imbecility is 


the occasion of the obstacle to his power of 


action, it follows that the obstacle continues 
as long as the occasion of it remains ;—as in 
the case of an infant, who remains subject 
to inhibition during the continuance of his 
infancy. ‘The argument of Hancefa is that, 
withholding the property from the person in 
question is intended to operate mercly as 
instruction, or as a species of discipline ; and 
it is most probable that a person, aftcr attain- 
ing the age mentioncd, will not be disposed 
to receive instruction, since it frequently 
happens, that a man arrived at those years 
is a grandfather, his son having a son born 
to him: hence in withholding his property 
there is no advantage whatever, since the 
view in withholding it is to make him sub- 
mit tu instruction, which upon his attaiming 
the age mentioned can no longer be answered ; 
—and it is therefore indispensable that his 
property be delivered to. him. Besides, the 
reason for withholding his property froin the 
person in question after he has attained 
maturity, is in consideration of the vestiges 
or remaining impressions of infancy ;—and 
as these continue only in the beginning of 
maturity, and are terminated by time, it 
follows that upon a time passing sufficient 
for this purpose, a 
vered to him;—whence Haneefa maintains 
that if an infant be discreet at the time of 
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his majority, and afterwards become pro- 
digal, still his property must be delivered to 
him, since the prodigality, in this instance, 
cannot be regarded asa vestige of infancy. 
It is to be observed that as, according to 
the tenets of the two disciples, an inhibition 
upon the prodigal in question is valid, it 
follows that a sale concluded by him is of no 
effect, in order that the advantage proposed 
in the inhibition may be obtained. If, how- 
ever, the sale be deemed advisable, the 
magistrate must give his assent. to it; be- 
cause here the sale possesses all the essentials 
of sale, being suspended in its effect merely 
for the advantage of the prodigal, and from 
aregard to his interest ; and as the magise 
trate is appointed to his office for the pur- 
pose of watching over and consulting’ the 
Interest of the individual, it is therefore re» 
quisite that he examine whether tho sale be 
advisable, in the same manner as it is his 
duty to investigate into a sale made by an 
infant who intends and is acquainted with 
the nature of sale. 

But a sale concluded by him after mas 
turity, and before nhibition, 1s valid.—I¥ the 
prodigal, considered in the preceding ex. 
umple, conclude a sale before any inhibition 
has been laid upon him by the magistrate, 
such sale is vali uccording to Aboo Yoosaf, 
since (agrecably to his tenets) to render the 
acts of the prodigal invalid, it 1s requisite 
that the magistrate lay an inhibition upon 
him, in order that inhibition may be fully 
established. According to Mohammed, on the 
contrary, the sale in question is unlawful 
since (agrecably to his tenets) the prodig 
is in fact under inhibition after majority, 
as the cause of inhibition, namely prodi- 
gality, stands in the place of infancy. The 
same difference of opinion obtains concern- 
ing an infunt who is disercet at the time of 
attaining majority, and afterwards becomes 
prodigal. 

And he may grant manumission.—I¥ the 
prodigal in question emancipate his slave, it 
1s valid and cffectual, and the slave becomes 
free, according to the two disciples; whereas 
according to Shafci it is not effectual. In 
short, it is a rule with the two disciples that 
every act liable to be affected by jesting is 
also liable to be affected by inhibition, as 
(on the contrary) any act not affected by 
jesting 1s not affected by inhibition; for a 
prodigal is, in cffect, a jester, inasmuch as 
the words of a jester, spoken to an unwise or 
absurd effect, procecd from mere passion or 
waywardness, not from a want of under- 
standing, and the same also of a prodigal ; 
and as manumission is one of those things - 
not aficcted by jesting, but valid even when 
spoken in jest, 50 in the same manner manu- 
mission pronounced by a prodigal is valid. 
With Shatci, on the contrary, it is a rule 
that inhibition in consequence of prodi- 
gality isin effect the same as inhibition in 
consequence of servitude (whence it is that 
after inhibition in consequence of prodi- 
gakity no act whatever of the prodigal is yalid 


628 


except divorce, which is effectnal in the 
pam manner as divorce pronounced by @ 
alave); and as manumission by a slave is 
invalid, so in the same manner 1s manumis- 
sion by a prodigal. It is to be observed that 
as, according to the two disciples, a manu- 
mission pronounced by the prodigal is valid, 
the slave therefore owes to his master (the 
prodigal) emancipatory labour to the amount 
of his whole valuc; because inhibition is 
laid upon the master with a view to his inte- 
rest and advantage; and as the preservation 
of his interest by rejection of the manu- 
mission itself is impossible, it must therefore 
be rejected so far as to subject the slave to 
emancipatory labour for his full value; in 
the same manner as holds in the case of 
inhibition with respect to a dying person; 
forif a dying person emancipate his slave, 
he [the slave] must perform emancipatory 
labour on behalf of the ereditors, where the 
person was involved in debt, or on behalf of 
the heirs, for two thirds of his value, where 
he died free from debt. It is elsewhere 
recorded, from Mohammed, that emancipa- 
tory labour is not incumbent upon the slave 
thus emancipated by his master, being a 
prodigal; for, if it were due from him, it 
could only be so on behalf of the emanci- 
pator; and the LAW does not authorize the 
obligation of emancipatory labour on behalf 
of he emancipator, but of others. 

Or Tadbeer.—\¥ the prodigal in question 
constitute his slave a Modabbir, it is lawful - 
because Tadbecr gives a title to manumis- 
sion; and as actual manumission, proceed- 
ing from a prodigal, is valid, that which 
merely entitles to it is certainly valid.— 
Kmancipatory labour, however, is not in- 
cumbent upon the Modabbir durme the 
prodigal’s life, since he still continues his 
property. Butif tho prodigal die, without 
diserction having been ascertained in him, 


the Modabbir 1s in that case to perform | 


emancipatory labour [to the prodigal’s 

or creditors, as the case may bel, for the 
value he bore as a Modabbir; because he 
becomes free upon his master’s decease, at 
which time he 1s a Modabbir, and the case is 
therefore the same as if the master had first 
constituted him a Modabbir, and then eman- 
cipated him. 

Or claim a child born of his female slave, 
—I¥ the prodigal’s female slave bring forth 
a child, and he claim it, the parentage is 
established in him, and the child is free, and 
the mother becomes his Am-Walid; for as 
the prodigal has occasion to make the claim 
in question, with a view to posterity, he is 
therefore accounted a disereet person with 
respect to the claim of offspring advanced 
by him. 

Or create his female slave Am-Walid, 
tndependent of sueh claim.—Ir the _ pro- 
digal’s female slave be not in possession of 
any child, and the prodigal avow her to be 
his Am-Walid, she accordingly bebomes his 
Am-Walid, to this effect, that he has it not 
in his power to sell her. If, however,the 
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prodigal die, she must perform emanci- 

atory labour [to his heirs or erat) for 
her whole value; because his avowal of her 
being Am- Walid is the same as his acknow- 
ledgment of her being free, since the child, 
which would be an evidence of her freedom, 
does not exist in this case ; and as, if he had 
declared her to be free, she would owe eman- 
cipatory labour, so likewise in the present 
instance. It is otherwise, in the example 
before stated (where the child is supposed to 
be existing), since in that case an evidence 
exists of the slave being free. Analogous to 
this example is the instance of a dying per- 
son laying claim toa child born of his femeic 
slave; fur in that case also the same rules 
prevail. 

He may also marry.—IF the prodigal here 
treated of marry any woman, such marriage | 
is legal and valid; because jesting has uo 
effect in matrimony ; and also, because mar- 
riage is one of his original indispensable 
wants. If, also, he specify any dower, it is 
valid to the amount of the woman’s proper 
dower, as that is one of the pertinents of 
marriage; but any thing beyond the proper 
dower is null, since for that there is no occa- 
sion, it being binding only in consequence 
of specification, which in this instance 1s no 
way advantageous to the prodigal :—the ex- 
cess, therefore, is invalid, in the same manner 
as where a person affected with a mortal 
disease marries, and specities a dower greater 
than the proper dower. If, also, he divorce 

I his wife before consummation, an half dower 
‘is due to the woman from his property, as 
lus specification of a dower is valid to the 
ciumount of the proper dower. In the same 
jmanner also, if he marry four wives, or a 
-new wife cvery day, it is valid, for the 
j reasons above speeried. 

| Out of his property is paid Zakat; and 
-also maintenance to his parents, children, 
Se—Zakar is levied upon the property of 
the prodigal in question, as Zakat is incum- 
bent. upon him. In the same manner also, 
subsistence is provided to his parents and 
children, his wife or wives, and all relations 
who have a claim upon him for main- 
tenance; because the preservation of his 
wife and children is among his essential 
wants, and maintenance is due to his rela- 
tions by right of aflinity; and no person’s 
right is annulled by his prodigality. It is 
to be observed that it is the Kazee’s duty to 
rive the amount or proportion of Zakat into 
the prodigal’s hands, in order to his ex- 
pending it upon the proper objects of Zakat ; 
for as Zakat is a matter of piety, intention 
is therefore requisite in the payment of it. 
The Kazee must, however, depute one of 
his Ameens to see that the Zakat be applied 
to its proper objects:—and in the case of 
maintenance to relations, he must pay the 
necessary sum into the Ameen’s hands, that 
he may distribute the same among those 
entitled to maintenance ; for as this duty is 
not a matter of piety, the intention of the 
donor is not requisite in the fulfilment of it. 
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It is otherwise where the prodigal swears, or manifesting the testator's gratitude to Gop, 
makes a votive engagement, or pronounces a or of acquiring merit in his sight. 
Zihar upon his wife; for in these cases he There is no inhibition upon a Fasik.— 
does not forfeit any property, but has only Our doctors are of opinion that no inhibi- 
to perform an expiation for his oath, vow, or tion is to be imposed on a reprobate [Fasik] 
Zihar, by fasting, this expiation being in- with respect to his property, provided he be 
curred by his own act; and therefore if his, endowed with discretion ;—and original or 
performance of expiation by a payment of | supervenient depravity of manners are alike 
roperty were required, he would be allowed | as far as regards this rule. Shafei main- 
imself to expend his property to the degree ‘ tains that inhibition is to be imposed upon a 
necessary ;—but it is not so where any thing ' person of this deseription as a punishment, 
is due from him not incurred by his own act, -in the same manner as on a prodigal ; whence 
such as Zakat, and so forth. itis that (according to him) an unjust person 
He cannot be prevented from performing is incapable of exercising jurisdiction or 
pigrimage.—I¥ the prodigal be desirous of bearing evidence.—The arguments of our 
performing the ordained pilgrimage, he must doctors upon this point are twofold. Frrsv, 
not be prevented, since this is a matter’ the word of Gop, in the Koray, says, 
rendered incumbent upon him by a com- “ WHENEVER Ye PFRCEIVE THEM TO BE 
mandment of Gop, dcatident of any avt DISCREET, PFLIVER 10° TREM THETR PRO- 
on his part. The Kazce must not, however, perry; and the reprobate, in the ease in 
entrust to him the sum requisite for his question, 1s supposed to be disereet with 
travelling expenses, but must lodge it in regard to the expenditure of his property, 
the hands of some trusty person among the; Seconpiy, a reprobate (according to our 
pilgrims, to provide him a maintenance out! doctors) as competent to exercise emonty) 
of it upon the journcy; for otherwise hejas being a Mussulman, and is consequently 
would throw it away, or expend it on some- empowered to act with regard to Ms own, 
thing not relating to pilgrimage.-—In the. property. 
same manner also, if the prodigal be desirous = Peaple are lable to inhibition from care- 
of performing the Amrit," he must not be lessness te thea affairs, —THk two disciples 
prevented ; for as concerning the obligation allege that the Nazee is at liberty to lay an 
of that there is a difference of opinion, inhibition upon persons on account of care. 
caution dictates that no obstruction be of-° lessness or neglect in their concerns, although 
fered to the observance of 1t.- In the same’ they be pot prodigal. Their argument is 
manner also, if he be desirous of performing | that an inInbition imposed upon a person of 
a Kiran,t he must not be prevented, since this description is advantageous to him, 
by Kiran is understood the performance of: Shafet concurs with the two disciples in this 
Amrit and pilgrimage in one journcy; and ; opinion. 
as he is not prevented from performing those Seetion, 
separately, it follows that he is not to be; Of the Time of attaining Puberty." 
prevented from performing the whole in one; | * ein eae 
journey. Lhe puberty of a boy is established by cur. 
His bequests (to pious purposes) hold quod, cumstances, or upon his atfaming eighteen 
—Ir the prodigal fall sick, and make a! years of age ;—and that of a girl, by cir- 
variety of bequests to pious and charitable CUMSIUCES, or upon her caltaming Bevenfeen 
purposes, they hold good to the amount of ¢ | years of age.-- Lite puberty of a boy 1s 
third of his whole property ; for rendcring | established by lis becoming subject to noc- 
them valid is advantageous to him, since | turnal cmission, his impregnating a woman, 
when the bequests take cffect he has no} or enuttmeg in the act of COLON | and i noe 
longer any occasion for the property; and | of these be known to exist, his puberty is 
those bequests are used as a mean cither of, not established, until he have completed 
j his eighteenth igh he puberty of a girl 
iy established by menstruation, nocturnal 
* This is also pronounced Omara. It emission, or pregnancy ; and if none of these 
applies to certain ccremonics used by the ‘have taken place, her puberty is established 
ilgrims at Mecca, namely, compassing the on the completion of her seventeenth year. 
Ka a, or temple, seven times, and running | What 1s he re advanced is according to 
between Siffa Mirwa, which must be per-, Haneefa, ‘The two disciples maintain that 
formed before the visitation to the temple: upon cither a boy or girl completing the 
but concerning the necessity of those obser- | liftecuth year they are to be declared adult ; 
vances there is a difference of opinion among there is alsu onc report of Haneefa to the 
the Mussulman doctors. ;same effect; and Shafci concurs in this 
+ Kiran signifies performing the cerc- | vpinion.—It is also reported, from Hancefa, 
monies of pilgrimage in company with that to establish the puberty of a boy nine- 
others. ;teen years are required.—Some, however 
t As the Amrit is not regarded as an‘ observe that by this is to be understood 
essential part of pil image, that and the’ see eta See 
visitation to the temple (properly termed t ee 
pilgrimage) are considered under differen * Puberty and dr hae are, in the Mussul. 
head- men law, one and the same, 
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merely the completion of eighteen years and 
the commencement of the nineteenth ; and 
consequently, that this report perfectly 
accords with the other. Some, again, affirm 
that this is not the sense in which the last 
report is to be received; for there have been 
other opinions reported from Ianeecfa on this 
point, different from that first recited as 
above; because some authorities expressly 
say that (according to him) the puberty of a 
boy is not counted by years until he shall 
have completed his nineteenth year. It is 
to be observed that the carliest period of 
puberty, with respect to a boy, 18 twelve 
years, and with respect to a girl, nine years. 

Their declaration of their own puberty, at 
a probable season, must be credited.—W WEN 
a boy or girl approaches the age of puberty, 
and they declare themsclves adult, their 
declaration must be credited, and they 
become subject to all the rules affecting 
adults; because the attainment of puberty 
is a matter which can only be ascertained by 
their testimony; and consequently, when 
they notify it, their notification must be 
eredited, in the same manncr as the declara- 
‘tion of a woman with respeet to her courses. 


CHAPTER II. 
OF INJLBITION ON ACCOUNT OF DEBT. 


A debtor is not lable to inhthition.-— 
IANEEFA is of opinion that no person can be 
Jaid under inhibition on aceount of debt. Tf, 
therefore, a debt be proved against any per- 
son, and the creditors require the Kazee to 
imprison him and lay him under inhibition, 
still the Kazee must not do the latter; be- 
gauso as laying him under inhibition is a 
destruction or suspension of his competency, 
it is not therefore allowable for the remedy 
or removal of a particular injury. 

Nor can his praperty be made the subject 
of any transaction,-1v, also, the debtor be 
possessed of property, still the Kazee is not 
at liberty to perform any act with it,* as 
this would be a species of inhibition, and his 
thus acting with the property would, more- 
over, be an act of conversion without the 
assent of the proprietor, and consequently 
null, according both to the Koran and the 
Sonna. 

But he may be unprisoned.—Ir is, how- 
ever, requisite that the magistrate imprison 
the debtor, and hold him in durance, until 
such time as he sell his property for the 
discharge of his debis, and the rendering of 
justice. The two disciples say, that if the 
creditors require the Kazee to impose an in- 
hibition upon their insolvent debtor, it is 
requisite that he impose an inhibition upon 
him accordingly, and prevent him from 





* That is, to purchase, or sell with it, &e. 


INHIBITION. 


(Vou. 10, 


selling, or transacting, or making acknow- 
ledgments, in order that his creditors ma 
not sustain an injury ; because restriction 1s 
imposed upon a prodigal only out of a regard 
for his interest; and in imposing the same 
upon a debtor a regard is manifested to the 
interest of his creditors; for if an inhibition 
upon him were not authorized, it is not im- 
probable that he might act collusively, or, 
in other words, might declare that ‘‘ the 
property in his possession belong to a par- 
ticular person,” notwithstanding it actually 
belongs to himsclf and not to the other, his 
declaration being made merely with a view 
that the property might not go to his credi- 
tors,—whenee the right of the ereditors 
would be dcfeated.—(It is to be remarked, 
that what the two disciples say of an inhibi- 
tion being laid upon the debtor with respect te 
sale, applics only to the sale of anything for 
a price short of its real value; as the right of 
the creditors is not injured by his selling an 
article for an adequate price. Besides, the 
prohibition of the sale exists only on account 
of the creditors’ right; and as their right is 
not annulled by such a sale, he need not be 

rohibited from concluding it.)—It is also 
fatal (according to the two disciples) for the 
Kazcc to sell the debtor’s property, where he 
himself declincs so doing, and to divide the 
price of it among the creditors in proportion 
to their respective claims; because it is 
incumbent upon the debtor to sell his pro- 
perty for the payment of his debt; and 
consequently, upon his declining so to do, 
the Kazee is his substitute for that purpose, 
in the same manner asa Kazee is the sub- 
stitute of the husband for pronouncing a 
separation between him and his wife, where 
he is ancunuch, or impotent. The argument 
adduced by our doctors on behalf of Haneefa, 
and in reply to the two disciples, is that 
collusion 1s a matter of uncertainty. And 
with respect to sale, 1f is not to be par- 
ticularly appointed for the payment of debts, 
since it is in the debtor’s power to discharge 
what he owes by various other means, such 
aus borrowing or begging; whence it is not 
lawful for the Kazee to appoint a sale. It is 
otherwise in the case of a husband who is 
an eunuch or impotent, as in that instance 
separation is the appointed remedy. The 
debtor, moreover, is not imprisoned with a 
view to sale (as alleged by the two disciples), 
but with a view to the payment of his debts, 
and to constrain him to adopt some method 
for the discharge of them.—Besides, if it 
were lawful for the Kazee to set up the 
debtor’s property to sale, he could not law- 
fully have recourse to Imprisonment, since 
that would be injurious both to the debtor 
and the creditors, as being vexatious to the 
formcr, and creating a delay in the discharge 
of the latter’s right, whence the imprisonment 
would not be sanctioned by the Law;— 
whereas it is in tact strictly lawful. 

If he be possessed of money, 6f the same 
aenomination as his debt, the Kazee may 
make payment with it; or, of the species be 
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consist of dirms, and the property ossessed 
by the debtor also consist of dirms, the Kazee 
may in this case discharge the demands upon 
him without his consent. This is a point in 
which all our doctors coincide; for as the 
creditor is here at liberty to take his right 
without the debtor’s consent, it follows that 
the Kazee is at liberty to assist him in the 
recovery of it. If, on the contrary, the debt 
consist of dirms, and the property in the 
debtor’s hands be deenars, or vice versa, the 
Kazee is in this casc empowered to sell such 
property for payment of the debt. This is 
according to Hancefa, and procecds upon 
a favourable construction.— Analogy would 
suggest that the Kazee is not at liberty to 
sell tho property in this instance, in the 
same manner as he is not at lberty to scll 
the debtor’s houschold goods, or other effects. 
The reason, however, for a more favourable 
construction of the LAW, in this particular, is 
that dirms and deenars are both alike with 
regard to their constituting price and repre- 
senting property, as, on the other hand, they 
differ from each other with regard to appear- 
ance: hence, because of their similarity in 
the one shape, the Kazee is empowered to act 
with respect to them ; and because of their 
dissimuarity in the other shape, the creditor 
is not at liberty to take them without the 
debtor’s consent. It is otherwise with respect 
to goods and cflccts, since thuse are objects 
of desire and use, both in appearance and 
reality, whercas dirms and deenars are merely 
a means of obtaining such objects. 

Rule in selling off a debtors property.—In 
discharging debts, that part of the debtor's 

roperty which consists of money * is first 
disposed of, then his cffeets and houschold 
furniture; and last of all his houses and 
lands; for in this mode of adjustment a 
regard is paid to the case and convenience of 
both parties. The dcebtor’s clothes, also, 
must be sold, excepting only one suit, which 
is sufficient to answer necessity. Some, how- 
ever, say that two suits must be Icft with the 
debtor, one suit being in use whilst the other 
is washing. 


at for this —_— 
it for this purpose,— 


ats by a debtor are not 
binding on him until his debts be pard.—Ily a 
debtor make an acknowledgment whilst under 
inhibition, tsuch acknowledementis not bind- 
ing upon him until he shall have satistied 
his creditors ; for as their right was first cun- 
nected with his property, he is therefore not 
at liberty to annul it by an acknowledgineut 
in behalf of any other persun. It would be 
otherwise supposing the debtor to destroy a 


* Arab. Nakd, which literally significs 
cash, but in this place comprehends all sorts 
of property which come under the denomi- 
nation of Mal, as opposed tu Lakht and 
Matta [go8ds and cffects]. 

+ Proceeding on the idea of the two discf- 
ples, that ‘‘ he may be put under inhibition.” 
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rson’s property; for in that case he would 
he responsible, and the owner of the proper 
so destroyed would come in upon an val 
footing with the other creditors, as the de- 
struction of property is a’ sensiblo and per- 
ceptible circumstance, and therefore cannot 
possibly be set aside. If, also, the debtor 
acquire or obtain property after inhibition, 
his acknowledgment, as above, takes effect 
with respect to such property; because the 
right of the former creditors is not connected 
with this property, it not existing at the 
time of inhibition. 

wl debtor (being poor) gets a subsistence out 
f his property ; and also his wives, children, 
and uterine kindred.~- | SUBSISTENCE must 
be paid to the debtor out of his property 
(provided he be in poverty), and also to his 
wives, infant children, and uterine kindred 3 
because his indispensable wants precede the 
right of his ereditors; and also because, as 
the maintenance of his wife, &e., is their 
richt, it cannot be annulled by inhibition, 
whenee Jt is thataif he were to marry, his 
wile comes in upon an equal footing with his 
other creditors, to the amount of her proper 
dower. 

al debtor, on pleading poverty, is tme- 
prisoned,—lev the debtor be not possessed of 
any known property, aud the creditors re- 
quire the Kazee to imprison him, ho at the 
same time declaring that “he has nothing,” 
the Kazec must in this ease imprison him on 
account of such debts as he may have in- 
curred by contracts, such as a dower, or an 
obligation undertaken by his becoming bail 
for property. —(Those cases have been already 
discussed at large in treating of the duties 
of the Kazce, and therefore a repetition in 
this place is unnecessary.) 

General piles with respect to him whilst tn 
prison.—Ir the debtor who pleads poverty, 
as above, fall sick in prison, he 18 neyver- 
theless continucd in duranec, provided he 
have an attendant to wait upon Lim and ad- 
minimMer medicine to him:—butif he have 
no such attendant, he must in that case be 
liberated from contincment, lest he perish. 
If he be an artisan, he must be prevented 
from following his trade, and must not be 
suffercd to do any work, in order that, from 
distress, he may be compelled to pay his 
debts *-- This is approved. If he be possessed 
of a female slave, under such circumstances 
as that he may cohabit with her,t hoe must 
nut be prevented from so duing ; since carnal 
connexion is required to satisfy a man’s 
appetite in the sume manner as eating or 
drinking; and he therefore must not be pre 





* This, at first sight, docs not i ere! con- 
sistent with the tenderness exhibited towards 
a debtor in other instances. It is to be 
recollected, however, that, the debtor in 
question is imprisoned on suspicion of his 
being péssessed of property, which he denies. 

7, {that is, under such circumstances as 
nsake her lawful to him. 3 

34 
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vented from indulging himself in this, any 
more than from eating or drinking. 


After liberation, the creditors are at liberty | ¢ 


to pursue him.—Uron his being liberated 
from prison,* the creditors must not be ob- 
structed in enforcing their claimsagainst him, 
but are at liberty to pursue him.t They 
must not, however, prevent him from trans- 
acting business or travelling. The reason of 
this is that the prophet has said, ‘‘ the pro- 
prictor of a right has a hand and a tongue, 
meaning, by the hand, the power of pursuing, 
and by the tongue, the power of demanding 
theright. The creditors are also at liberty, 
in this case, to take the excess{ of the 
debtor’s earnings, and divide it among them- 
selves in proportion to their respectiveclaims ; 
for as their right is equal with regard to 
power, attention must be paid equally to that 
of each. The two disciples maintain that 
upon the Kazee declaring the debtor's poverty 
[insolvency] the ercditors must be obstructcd 
(that is, must be prevented from pursuing 
the debtor), unless they adduce evidence to 
prove his being possessed of property ; for 
as (according to them) the Kazce’s decree of 
overty on behalf of the debtor is valid, his 
inability to discharge his debts is thereby 
fully established, and this’ being the case, he 
is entitled to an indulgence until he may 
acquire property, and thereby become sol- 
vent. According to Hancefa, on the con- 
trary, the Kazee’s decree of poverty on 
behalf of the debtor is not valid; beeause 
property comes in the morning and gocs in 
the evening. Besides, as witnesses possess 
a knowledge of property only with regard 
to appearance, evidence therefore, although 
it be proof sufficient to release the debtor 
from prison, 1s yet not proof suflicient to 
annul the right of the creditors, that is, 
their title to pursue the debtor. With re- 
speet to the exception stated in relating the 
opinion of the two disciples, that the 
creditors must not be obstructed unless they 
adduce evidence to prove the debtor’s being 
possessed of property,” it is an argument 
that evidence of wealth has a preference 
over evidence of poverty; because the for- 
mer tends to prove new mutter, since the 
possession or acquisition of wealth is super- 
venient, whereas indigence is original. With 
respect, on the other hand, to what has been 
said, in speaking of the right of pursuing, 
&o., that creditors ‘* must not prevent the 
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* In consequence of the Kazee passing a 
decree of insolvency in his behalf. 

+ Arab. Molazimat, meaning a continual 
personal attendance upon or watch over him. 
This is a customary mode of proceeding, with 
respect to debtors, among all Mussulmans, 
and is termed, in Persia and Hindostan, 
Nazr-band, which may be rendered holding 
in sight. ; 

t Meaning any balance which may remain 
after the maintenance of the debtor and his 
fanily. ¢ 
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debtor from transacting business, or travel- 
ling,” it is an argument that the creditor is 
at Rbarty to pursue the debtor by accompany- 
ing him wherever he goes, but not by aah 
him in any particular place; for this woul 
be imprisonment. If, also, the debtor go 
into his house upon any business, the credi- 
tor is not at liberty to enter with him, but 
must stand at the door until he come forth; 
because men stand in need of some private 
and secluded place. 

Andhave an option, if he prefer continuing 
in prison.—IF a debtor be desirous of con- 
tinuing in prison, and his creditor be rather 
desirous of holding him in pursuit, regard is 
paid to the option of the creditor, as that is 
the most effectual towards obtaining the 
desired end, since he, it is to be supposed, 
will adopt such measures as may distress the 
debtor, and thus compel him to do justice. If, 
however, the Kazce perceive that the debtor 
is subjected to any particular injury (from 
the creditor in the exercise of the right of 

ursuing, as, for instance, not permitting 

im to enter his own house), in this case he 
[the Kazce] must imprison him [the debtor] 
in order to repel such injury. 

A male creditor cannot pursue his female 
debtor.—I¥ the debtor be a woman, and the 
creditor a man, the ereditor must not be suf- 
fered to pursue her, since if this were ad- 
mitted, it would induce the retirement of a 
man with a strange woman. The creditor, 
however, is at liberty todepute a confidential 
female to attend the debtor in the exercise of 
his right. 

Case of a purchased article being in the 
debtor's hands upon his failure.—Iv a debtor 
become poor,” having at the same time in 
his hands effects purchased from a particular 
person, this person, in recovering the price 
of such effcets, 1s upon an cqual footing with 
the other creditors. Shafce1 maintains that 
in this case it 1s the duty of the Kazee to 
lay an inhibition upon the purchaser, pro- 
vided the seller require him so to do; and 
then that the seller has it at his option to 
dissulve the sale; for the purchaser has 
become incapable of paying the price; and 
this occasions a right of dissolution, in the 
saine manner as the inability of the scller 
to deliver the article sold. The ground of 
this is that sale is a contract of exchange, 
which requires perfect equality ;—in the 
sume manner as a contract of Sillim; in 
othcr words, if the person who receives the 
advance, in a contract of Sillim, be incapable 
of delivering the article advanced for (from 
its not being procurable, for instance), the 
advancer has it at his option either to wait 
until the other may procure the article, or 
to dissolve the contract and take back 
what he had advanced ; and so likewise in 
the present instance. The argument of our 
doctors is that poverty occasions an inability 


teed, 


'* This, in effect, signifies the same as 
failing, or becoming bankrupt. 
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to make a 
in question, however, the purchaser is not 


under any obligation to make a specific’ 


delivery, but mercly to make a delivery of 
the ue (of the article purchased], 
is a debt upon him. Hence the seller is not 
endowed with aright of dissolution in con 

sequence of the purchaser’s inability t 

make such specific delivery. 

OBJECTION.—If debt in general be obliga 
tory upon the purchaser, and not a particular 
substance, it would follow that the purchaser 
is not discharged of the demand by his giving 
money, and the seller taking possession o° 
it, since substance is different from debt. 

Repty.—By the scller taking possession 
of the particular moncy, a substitution is 
established between this substance and the 
debt owing by the purchaser ; and as this is 
the original object in paying debts, regar¢ 
must therefore be had to it, unless that be 
impossible, which however is not the case it 
the example here considered.—It is other- 
wise in « contract of Sillim; for there no 
regard can be paid to substitution, as it 
cannot there be admitted ;—whenee it is 
that, in contracts of Sillim, the substanec, 
or particular sum taken possession of, is 
accounted to be, in effect, the thing for 
which the advance is made, and which re- 
mains a debt upon the person who receives 
such sum. 


BOOK XXXVI. 
OF MAZOONS, OR LICENSED SLAVES, 
(This has been omitted for the same reason 


BOOK XXXYVITI. 
OF GHAZB, OR USURPATION. 


Definition of the term.—Guazp, in its 
literal sense, means the foreibly taking a 
thing from another. In the languace of the 
LAW it signifies the taking of the property 
of another, which is valuable and a 
without the consent of the pruprietor, in 
such a manner as to destroy the proprictor’s 
possession of it, a ; 

Acts by which usurpation ts established. — 
WHENCE it is that usurpation 1s cstablished 
by exacting service from the slave of another, 
or by putting a burden upon the quadruped 
of another; but not by sitting upon the 


* Arab. Ain, meaning (in this place) the 
articular sum of money owing to the seller. 
t is proper here to observe that the Arabian 

lawyers make an essential distinction be- 
tween debt and substance, the former being 
considered a8 merely ideal, until it be rea- 


lized. 
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carpet of another; because by the use of 
the slave of another, and by loading the 
quadruped of another, the possession of the 
proprietor is destroyed ; whereas by sitting 
upon the carpet of another the possession of 
the proprietor is not destroyed. 

A wilful usurper is an offender.—IT is to 
be observed that if any person knowingly 
and wilfully usurp the property of another, 
he is held in law to be an offender, and be- 
comes responsible for a compensation. If, 
on the contrary, he should not have made 
the usurpation knowingly and wilfully (as 
where a person destroys property on the 
supposition of its belonging to himself, and 
it afterwards proves the right of another), 
he is in that case also liable fora compen- 
sation, because a compensation is the right 
of man; but he is not an offender, as lis 
erroneous offenee is cancelled. 

Lhe usurper of an article of the class of 
stmilars is responsible for a similar, of it be 
destroyed in his possession,--lve a person 
usurp dny thing of the class of similars, 
such as articles estimable by weight, or by 
measurement of capacity, and of which the 
particulars are noarly equal, and it be after- 
wards destroycd in ee possession, he is in 
that case responsible to the proprietor for a 
similar; because Gop has so ordained in the 
Konan; and also, because the giving of a 
siinilar in return is the justest method, since 
a regard is thercby shown both to the genus 
and the substance, and consequently the 
injury to the proprictor is thereby removed 
in the most aa manner. If, however, 
the usurper be not able to give a similar, 
hbeenuse of no similar being to be found, he 
in that ease becomes responsible for the value 
which the article bears at the time of the 
suit or contention. This 1s according to 
Hlanecfa. Aboo Yoosat maintains that he 
becomes responsible tor the value the thing 
bore upon the day of usurpation. Mohammed, 
on the other hand, has said that he becomes 
responsible for the value it bore upon the 
day whcen the similar was not to be found or 
procured. ‘The reasoning of Aboo Yoosat is, 
that whenever a similar became unattain- 
able, the thing then became the same as if 
‘t was not of the class of similars, Ience 
t is necessary to have regard to the value 
m the day of usurpation; because usurpa- 
ion being the cause which induces respon- 
ibility, it follows that the value on the day 
yf the establishment of the cause ought to 
ve regarded. ‘The reasoning of Mohammed 
s, that the usurper is responsible for a simi- 
ar; and that, as this responsibility is after- 

ards referred to the value, for no other 

‘ason than that a similar is not to be found, 
t follows that regard is to be had to the 

alue the article bore on that day." The 


Arab. Yawm-al-Inkatta.—Literally, the 
day of termination; meaning, the day on 
which the power of returning a compensa- 
‘ion by a similar terminated. 
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reasoning of Hanecfa is, that the respon- 
sibility 1s not referred to the value imme- 
diately upon the extinction of a similar, 
since the proprietor may, if he please, delay 
until a similar shall be found: but that the 
responsibility is referred to the value merel 
on account of the decree of the Kazce; an 
that therefore the value on the day of con- 
tention (which is the day of the decrec of 
the Kazce) ought to be regarded. It is other- 
wise with respect to a thing which is not of 
the claes of similars; because in such case 
the value is demanded from the usurper in 
virtue of the original cause, namely, the 
usurpation; and therefore the valuc it bore 
on the day of usurpation is to be regarded. 

If the article be of the class of non-simi- 
lars, he is responsible for the value.—I¥F a 
person usurp any article of the class of non- 
similars (such as where the particulars arc 
different, like houschold goods), he is in that 
case responsible for the valuc the article bore 
on the day of usurpation ; for as it is here 
impossible to preserve the right of the pro- 
prietor with respect to quality, it is there- 
fore necessary to preserve that right with 
respect to substance only, in order that the 
injury to him may be done away in the 
w most possible degree. (It is to be observed, 
that if a person usurp wheat in which there 
is a mixture of barley, he becomes then re- 
sponsible for the valuc, as that is of the class 
of non-similars. ) 

The actual article usurped must be restored 
to the proprietor, uf at be ectant,—I is in- 
cumbent upon an usurper to restore the 


identical article usurped to the proprietor of 


it, provided it be extant in his possession ; 
hocause the prophet has said, ‘ It is ineum- 
bent. upon a person who takes a thing from 
another to restore it to him;” and also, “ It 
is not lawful for a person to take the goods 
of his brother in any manner’ (that is, 
neither in a familiar easy way, nor by vio- 
lence and contention); ‘and therefore, if a 
person do take any thing, he must restore it 
to its owner ;’’—and also, because the pro- 
prietor’s scisin or possession of his property 
being his own right, which the usurper has 
destroyed, it is therefore incumbent on the 
usurper to restore the right to its owner,— 
that is to say, to give back the actual thing 
taken. This, moreover, is what 1s originally 
incumbent, agrecable to the opinion of most 
of the learned ; and the giving of the value 
to the proprietor is merely a cause of release 
from strite, inasmuch as it is defective; 
whereas the perfection lies in the restoration 
of the actual thing. Some of the learned, 
however, have said that the original obliga- 
tion is that of giving the value; and that 
the restitution of the actual article is merely 
acause of release. A result of this dis- 
agreement appears in the different deduc- 
tions arising from it ; as where, for instance, 
the proprietor cxempts the usurper‘from the 
value, at a time when the actual thing is ex- 
tant in his possession ; in which case, accord- 
ing to the latter opinion (above mentioned, 
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of some of the learned), the exemption is 
valid ; whence if the article be destroyed in 
the possession of the usurper subsequent to 
the exemption, he does not (according to 
their tenets) become responsible for a cofth- 
pensation ; whereas, in the opinion of most 
of the learned, he becomes responsible. 

In the place where tt was usurped.—IT is 
to be observed that, according to the opinion 
of most of the learned, it is incumbent upon 
the usurper to restore the thing to the pro- 

rietor in the place where he had usurped it, 
ecause the value of things varics in dif- 
ferent places. 

And failing of this, the usurper must be 
imprisoned until he make a Sanne 
the usurper plead that he has lost the 
article, the magistrate must cause him to be 
imprisoned for a length of time sufficient to 
ascertain whcther or not he has the thing in 
his possession, and must then enjoin him to 

ive the valuc of it. The reason of this is, 
ceause the original obligation is the restora- 
tion of the actual thing, and the circum- 
stance of the loss of it being merely an 
accident, is not eredited, as it is contradicted 
by appearances; in the same manner as 
where a person who owes the price of goods 
pleads poverty, in which case he must be 
paaiiicd until the truth of his plea be ascer- 
taincd. — Whenever, therefore, it becomes 
known that the article usurped has really 
been lost in the possession of the usurper, 
the obligation to restore the actual thing is 
annulled, and a compensation tine! is, the 
value of the thing) becomes obligatory. 

Usurpation (so as to oceasion responsibility) 
cannot take place but in moveable property.— 
Iris further to be observed, that usurpation 
(so as to oecasion responsibility) takes place 
only with respect to moveables, such as a 
garment, or the ike; for the destruction of 
the proprietor’s possession cannot otherwise 
be effected than by removal. If, therefore, 
a person should usurp land, and the land 
be destroyed in his possession (that is, be 
rendered useless by an inundation, or the 
like), the usurpcr is not responsible for it. 
This is the opinion of Haneefa and Aboo 
Yoosaf. Mohammed alleges that the usurper 
is responsible for the land; and this is the 
first opinion of Aboo Yoosaf, which has like- 
wise been adopted by Shafei. The argu- 
ments in favour of the latter opinion are, 
that the possession of the usurper is estab- 
lished with respect to the land usurped, 
which occasions a destruction of the pro- 
prietor’s possession, since it is impossible 
that one thing can be in the possession of 
two people at one and the same time. — 
Usurpation, therefore, which means the 
annihilation of the proprietor’s possession, 
and the establishment of the usurper’s, 
exists in the case of land: hence land is in 
this respect the same as moveable property, 
and therefore the usurper of it is*responsible 
tor it; in the same manner as a denying 
trustee ; that is, if a person deposit land in 
the hands of another, and that other after- 
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wards deny the ie) eat in that case he 
becomes responsible for the land, and so also 
in the case in question. The arguments of 
Haneefa and Aboo Yoosaf are, that usurpa- 
tion is the establishment of the usurper’s 
possession by a destruction of that of the 
proprietor, in such a manner that the cause 
of the establishment of the possession, and 
of the destruction of it, is the action of the 
usurper with respect to the thing usurped, 
such as the removal of it from one place to 
another. Now this is im rationale with 
respect to land or houses, because the pro- 
pice possession of these cannot otherwise 

e destroyed than by driving him from them. 
But the driving away of the proprietor from 
his house (for instance) is not an action of the 
usurper with respect to the thing, but with 
respect to the person of the proprietor, and 
therefore amounts to the same as if he were 
to remove the proprietor from his eattle. In 
the usurpation of moveables, on the con- 
trary, the removal is the action of the 
usurper operating with respect to the article ; 
and this is usurpation. With respect to the 
case of a trustee who denies the deposit, 
(adduced by Mohammed as being analogous 
to the case in question), if is not adnutted to 
be such; but allowing that it were, it 1s 
answered that the necessity for a compensa- 
tion in that instance arises from the want of 
caic which is manifested by the demal of 
the trustce. 

The usurper of a house is responsible for 
the furnitiure,—AN usurper is responsible, 
according to all our doctors, for whatever 
he breaks of a house, cither by his residence 
in it, or by his pulling it down, because that 
is a wilful destruction, and compensation 
for fixed property is imeurred by wilful 
destruction,~ as where, for instance, a person 
removes the manure or water from land, that 
being an act with respect to the substance 
of the land. 

Bat if he sell the house, and the pro- 
prietor have no witnesses, he is not respon- 
sible,—I¥ a person usurp a house, sell it, 
and deliver it to the purchaser, and alter- 
wards acknowledge the usurpation, and the 
purehaser deny it; and there be no wit- 
nesses on the part of the proprictor fo prove 
it, inthis case there ig a disagreement be- 
tween Haneefa and Aboo Yoosaf on one 
side, and Mohammed on the other; for, ac- 
cording to the two disciples, the scller of 
the house is not responsible on account of 
the sale and delivery of it te the purchaser 


(contrary to the opinion of Mohammed); ; 


because sale and delivery to the purchaser is 

merely an usurpation on the part of the 

seller; and usurpation of moveable property 

ee to the two disciple») does not im- 
uce compensation. 

A usurper of land is responsible for any 
damage occasioned Wy the cultivation of it.— 
Ir usurped land be damaged by the cultiva- 
tion of it, the usurper must compensate for 
the damage, since he has destroyed part of 
the land.—He must, moreover, deduct from 
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the produce of the land the amount of his 
stock, that is to say, the quantity of the 
seed sown, and also the amount he may have 
paid for the damage; and if any surplus 
should then remain, he must bestow it in 
charity.—The compiler of the Hedaya re- 
marks that this is according to Haneeta and 
Mohammed ; but that Aboo Yoosaf has said 
that it is not necessary to bestow the surplus 
in charity. Their arguments shall bo re- 
cited at large hereafter, 

Lhe ua ae of « moveable is responsible 


for the vahte in case of its destruction.— 


Wirn an article of usurped moveable pro- 
perty is destroyed in the possession of the 
usurper, Whether by his act, or by the act of 
another, in cither case he is responsible for 
the value of it:—according to those who 
hold that the giving of the value is origi- 
nally ineumbent, and the restitution of the 
actual thing a release, because the roleage- 


ment being here impractieable, the giving 
of the value which was originally due is 


therefore established ;—and also according 
to those who hold that the restitution of the 
actual thing is originally due, and that the 
giving of the value is merely subordinate 
thereto; because the fulfilment of what is 
originally due being impracticable, in con- 
sequenee of the destruction of the actual 
thing, the value of it is therefore due. 

Tf he himself render it defective he ds 
responsible for such defect.—le an usurper 
should, with his own hands, render defective 
the thing he had usurped, he is in that case 
responsible for such deficiency; for as, in 
conscquenee of the usurpation, he is respon- 
sible for the thing usurped, in all its parts, 
it follows that whenever the restitution of 
any part of if becomes impracticable, the 
value of that part is due from hin, 

But not for any depreciation i may have 
sustained tn his hands.—lt is otherwise with 
respoet to a diminution of the value by 
depreciation; since for that the usurper is 
not responsible, provided he restore the 
thing in the place of usurpation ; beeanse a 
diminution of the price arises from the 
diminution of desire on the part of the pur- 
shaser, and not from the ruin or destruction 
of any of the parts of the thing.—It is also 
otherwise with respect to things sold which 
heeome defective in the possession of the 
scller prior to his delivery of them; for he 
is not in that case under a necessity of 
compensation to the purchaser; because re- 
sponsibility for the article of sale is a re- 
sponsibility involve® in the contract ; and ®@ 
ihe subject of the contract is the actual 
wares, and not the qualities of them. With 
respect to usurpation, on the contrary, that 
iy an act, and qualities are liable to be com- 
pensated for by an act, but not by a contract, 
ashas becn already demonstrated. The author 
of the Hedaya has said that this case alludes 
to usurped articles which are not of an in- 
creasing nature; but that with respect to 
things of an increasing nature, a compensa- 
tton for the damage must not be taken along 
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with the actual restitution, as that would 
necessarily induce usury. 

- The usurper of a slave, hiring him out to 
service, is responsible far any damage he 
may sustain, and must bestow the wages in 
charity.—I¥ a person usurp a slave, and 
hire him out to work, and receive his wages, 
and the slave be thereby affected in his 
value, in that case (upon the principle laid 
down in the preceding example) the usurper 
must compensate for the damage, and must 
bestow the whole of the wages in charity. 
The compiler of the Hedaya remarks that 
this is according to Haneefa and Mohammed; 
but that according to Aboo Yoosaf there is 
no necessity for his bestowing the wages in 
charity: and that the same disagreement 
subsists with respect to the case of a borrower 
hiring out the subject borrowed. The 
reasoning of Aboo Yoosaf is, that the profit 
in question has been acquired by the usurper 
upon his responsibility with respect to the 
subject, and upon his own property: the 
former of which, namely responsibility, is 
evident; and so likewise his right of pro- 
perty ; because whatever is a subject of re- 
sponsibility becomes the property of the 
usurper, in consequence of his making com- 
pensation, by the way of transition. The 
rm woning of Hancefa and Mohammed js, 
that the profit in question has been acquired 
by a cause in which basencss exists, namcly, 
by an exertion over the property of another ; 
and that such profit ae to be bestowed in 
charity; beeause the cause (that is, the 
exertion over the property of another) is the 
trunk, and the profit so acquired is a branch 
from it; and the qualities of the trunk, or 
oviginal, communicate with the branches 
springing from it; whenee a bascness exists 
in the profit also, as well as in the original. 
With regard to what Aboo Yoosaf alleges, 
that ‘‘ whatever js a subjeet of responsibility 
becomes the property of the usurper, in 
consequence of his making compensation, by 
the way of transition,” it is answered that a 
right of property established merely by the 
way of transition is a defective right of pro- 
perty and therefore bascness is not removed 
vy it. 

"But if the slave be destroyed, the rrages 
may be given tn part of the comvensation.— 
Ir, however, the slave be dest oyed in the 

ossession of the usurper, so as to make him 
iable for his complete value, he may in that 
case give the wages in payment of the com- 
pensation, because the baseness which exists 
with regard to such wages is only on account 
of the right of the proprietor (whence, if 
they were paid to the proprietor, it would 
be tae al for him to receive and convert 
them to his own use): they may therefore 
be paid. to him ; and, in consequence of such 
payment, the baseness which would other- 
wise attach to them is remaved. 
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purchaser pays a compensation, because in 
such case it is not lawful for the usurper to 
give the wages to the purchaser in payment 
of the price, since the baseness which exists 
in the wages is not on account of the right 
of the purchaser. Still, however, if the 
usurper, in this case, be not possessed of 
any other property than the wages, he may 
then lawfully give that to the purchaser in 
return for the price which he had taken 
from him, because under these circumstances 
the usurper stands in need of it, and he is 
therefore permitted to apply it to the answer- 
ing of his necessities. If, however, he should 
afterwards acquire other property, he must 
bestow from it in charity an amount equal to 
the wages, provided he was rich at the time 
he made use of the price he received from 
the purchaser; but if, on the contrary, he 
was at that time poor, he is not required to 
bestow any thing in charity. 

All monied profits acquired by means of 
usurped money must be bestowed in charity. 
—I¥ a person usurp one thousand dirms, 
and with those thousand purchase a female 
slave, whom he afterwards sells for two 
thousand, and then with these two thousand 
purchase another female slave, whom he 
again sells for three thousand, in that case the 
usurper must bestow in charity the whole of 
the profit, namely, two thousand dirms, This 
is according to Hancefa and Mohammed ; 
and the principle of it is, that whenever 
either an usurper or a trustee perform any 
act with respect to the thing usurped, or the 
deposit, and thereby acquire profit, such 
profit (according to Hanecfa and Mohammed) 
is not lawful and sanctified to them; in 
opposition to the opinion of Aboo Yoosaf. 
The opinion of Hanecta and Mohammed, in 
this particular, with regard to a deposit, is 
evident, since the property of it is not re- 
ferred to a period antecedent to the act of 
the trustee; for, as the property cannot be 
proven from responsibility at that time, it 
follows that the act of the trustee was not 
exerted upon his own property. If is to be 
observed, however, that what is here men- 
tioncd of the opinion of Haneefa and Mo- 
hammed being evident with regard to a 
deposit, alludes to such deposits only as con- 
sist of goods, and not of money; for if the 
deposit consist of money, and the trustee, 
at the time of purchasing the female slave 
say “I purchase her with this money’ 
(pointing to the fdentical money in deposit), 
and he accordingly discharge the price wit 
that very money, in that case the profit must 
be bestowed in charity; whereas if, on the 
contrary, at the time of making the bargain, 
he point to the money in deposit, and pay 
the price with other money,—or point to 
other money, and pay the price with the 
deposited money,—or, if he should not point 

but express himself in an 


different where the usurper sells the slave, | absolute manner, saying ‘‘I purchase this 


who is afterwards destroyed in the‘ posses- 
sion of the purchasers and is then proven 
to be the right of another, for which the 





slave for one thousand dirms”’ 
these thousand dirms’’), and he pay, the 
price with the thousand dirms in deposit,— 


not ‘‘ for 
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in all these cases the profit acquired is free 
and lawful to the trustee. Such also is the 
opinion of Koorokhee; and the reason of it 
is, that by pointing to specific dirms at the 
time of purchasing, the dirms are not thereby 
- rendered fixed and specific, but that, on the 
contrary, it is lawful for the purchaser to 
give other dirms than those referred to; 
and that, therefore, in such case, the profit 
acquired is not base; exe pans when, in 
urchasing the said slave with the thousand 
pee in deposit, he points to these very 
dirms, and pays the price with the same.— 
The Hancefite doctors, on the contrary, allege 
that the prolit is not lawful to the trustee, 
neither before the giving of compensation, 
nor after it: and this is approved; because 
this law has been recited in an absolute 
manner, both in the Jama Sacheer and the 
Jama Kabeer, in treating of Mozaribat. 

But not profits of any different deserip- 
tion. —IF a person purchase with one thou- 
sand usurped dirms a female slave worth 
two thousand, and make a gift of her to any 
person; or purchase wheat with the said 
thousand, and cat the same; he is not, under 
such circumstances, required to bestow any 
thing in charity. This is a case in which 
all are agreed; and the principal of it is 
that although the female slave be worth two 
thousand dirms, yet she is not of the specics 
of dirms, so as to occasion usury; for 
usury does not take place excepting when 
the profit is of the same description as the 
principal, 

Section. 


Of usurped Articles altered by Acts of the 
Usurper. 

An alteration wrought upon the article 
usurped vests the property of wt im the 
usurper ; who remains responsible to the 
original owner for the value of tt; aad cannot 
lawfully derive any advantage from it, until 
such compensation be paid,--WHENEVER an 
article usurped is altered in consequence of 
an act of the usurper, in such a manner that 
it loses both its name and its original pur- 
pose, it is then separated from the right of 
the proprietor, and becomes the property of 
the usurper, and the usurper becomes re- 
sponsible for it; but he is not cntitled to 
derf ve any advantage from it until he pay 
thé compensation. An cxample of this 
ocairs where a person usurps a goat, kills it, 
and afterwards roasts or boils it; or usurps 
waalh, and afterwards giinds it into flour ;— 
vr Z“'rps iron, and makes a sword from it ;— 
or usms viev ana makes a vessel from it. 
What is iert advaueed is aceording to our 
doctors. Shafei maintains that, after the 
alteration in the article, the right of the 

roprietor to it is not extinguished, but he 
is entitled to take from the usurper the flour 
of his wheat. There is also a rcport from 
Aboo Yoosaf to the same etfect. Ie, how- 
ever, maintains that in case the proprietor 
choose to take the flour of the wheat, he 
ig not entitled to a compensation for the 
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damage, as that would induce usury ; 
whereas Shafei holds that he is entitled to 
a compensation from the usurper for the 
damage. It is also related, as an opinion of 
Aboo Yoosaf, that the right of pe erty with 
respect to an usurped article which has been 
altered ceases in the proprietor, but that it 
may be sold to answer the debt due to him 
(namely, the compensation), and that, in case 
of the death of the usurper, he has a prefer- 
able claim to the other creditors with respect 
to the article in question. The reasoning of 
Shafci is that the substance of the thing 
being extant, notwithstanding it have under- 
cone an alteration, it follows that the right 
of property still remains in the proprietor, 
since the quality is merely a dependant on 
the substance ;—as where, for instance, the 
wind blows wheat into the mill of another 
person, and it is ground into flour; in which 
case 1t continues the property of the original 
proprietor of the wheat; and so also in the 
case in question. With respect to the act of 
the usurper by which the thing is altered, it 
is not tov be regarded, since it is an unlawful 
act, and consequently incapable of becomin 
the cause of property, as has been explaine 
in its proper alice. The case is therefore 
the same as if the act had never existed ;— 
in the same manner as holds where an 
usurper kills an usurped goat, and tears the 
skin of it in picees. The argument of our 
doctors is, that in the case in question the 
usurper has performed an operation which 
bears a value, and has therefore destroyed 
the right. of the proprietor in one respect, 
inasmuch as the appearance is no longer the 
same, whence it is that the name is changed, 
and many of the original purposes of the 
article defeated; as grains of wheat, for 
instance, which arc fit for being sown or 
roasted, but after being converted into flour 
are no longer fit for these er ee In 
shor}, by the altcration of an article usurped 
the right of the proprietor is destroyed in one 
shape, and that of the usurper with respect 
to ile gualitics is established in every shape ; 
aud hence the right of the usurper has a 
superiority with respect to the original of 
that thing which has becn in one shape 
destroyed. (With respeet to the act of the 
usurper, it 18 not made the occasion of pro- 
perty because of its illegality, but because of 
Its being the performance of a valuable 
operation. It is otherwise with regard toa 
goat slain by the usurper, and the skin of it 
turn to pieces; for, after the killing of a 
goat, and the destruction of its skin, thes 
name of goat is still retained, since it is 
common to say “a slaughtered goat.” With 
respect to what has been recited, that “ the 
usurper is not entitled to derive any profit 
from the article until he pay the compen- 
sation,” it is according toa favourable con- 
struction of the law. Analogy would lead 
us to conclude that it is lawful to derive a 
profit from the article before the payment of 
a compensation. ‘This is the opinion of 
dassan and Ziffer, and there is also a report 
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to that effect from Haneefa, of which the 
relater is the lawyer Aboo Lays. The reason 
derived from analogy is because, after the 
alteration, the usurper becomes the pro- 
rietor of the thing, and may therefore per- 
form any act with respect to it, or derive 
profit from it, in the same manner as he 
might lawfully give it away or sell it. The 
reason, however, fora more favourable con- 
struction is, that in the days of the prophet 
a goat having been killed and roasted with- 
out the consent of the proprietor, the prophet 
ordered that the prisoners should be fed with 
it, meaning, that it should be bestowed in 
charity upon them. Now this order of the 
prophet evinces that upon an alteration in 
the state of an article usurped, it is separated 
from the property of the proprietor, and that 
it is unlawful for the usurpcr to derive 
a profit from it until he have satisfied the 
proprietor. Moreover, if it were lawful to 
the usurper under these circumstances to 
take a profit, a door would be opened for 
usurpation; and, therefore, to prevent such 
mischievous consequences, the acquisition of 
a profit before satisfaction being made is not 
permitted. With respect to the assertions 
of Hassen and Ziffer adduced in support of 
their opinion, that ‘the gift or the sale of 
the thing is lawful;” it is answered, that 
notwithstanding the illegality of deriving 
profit from the article usurped, still the sale 
or gift of it is lawful, because the article in 
uestion is the property of the usurper, and 
the gift or sale of property held under an 
invalid right is lawful. Where, however, 
the usurper makes a compensation for the 
thing usurped, he is entitled to derive an 
advantage from it, because the right of the 
proprietor has been transferred to him in 
consequenco of his making compensation ; 
and it becomes the same as an exchange 
between the usurper and the proprictor with 
their mutual consent. In the same manner, 
also, he is entitled to derive profit from the 
thing in question when the proprietor 
exempts him from responsibility for it; he- 
canse in consequence of such exemption the 
right of the proprictor cvases; and so like- 
wise where the proprietor takes the compen- 
sation from the usurper, or where he de- 
mands it and the usurper assents thereto, as 
in that case the consent of the proprictor is 
obtaincd; and so also where the Kazce 
passes a decree directing the usurper to pay 
a compensation to the proprietor, —or where 
the usurper pays the compensation upon the 
‘deerce of the Kazee, because in that case 
likewise the consent of the proprietor is 
obtained, since the Kazee passes the decree 
at his suit. Itis to be observed that in the 
same manner as a disagreement subsists 
between our doctors and Shafei concerning 
these cases, so likewise with respect to the 
case of a person usurping wheat and sowing 
it, or usurping the stones of dates aaqp ene 
ing them. In the opinion of Aboo Yoosaf, 
however, it is lawful cven in these cases for 
an usurper to enjoy profit before the pay* 
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ment of compensation, because in both these 
eases the usurper has destroyed the sub- 
stance of the thing usurped in every respect. 
It is otherwise in the cases before recited ; 
for in those instances the usurper is not 
entitled to derive profit, since there the sub- 
stance of the article continues in one respect 
extant. In the case, therefore, of sowing 
usurped wheat, it is not necessary (accordin 
to Aboo Yoosaf) to bestow in charity sak 
part of the produce of it as exceeds the 
quantity sown and the expense of the 
labour; contrary to the opinion of Hancefa 
and Mohammed, as has been already cx- 
plained. ; 

Any alteration wrought upon gold or silver 
does not transfer the property of it.—Ir o 
person usurp gold or silver, and convert it 
into dirms or deenars, or make a vessel from 
it, such silver or gold does not separate from 
the property of the proprictor, faccording to 
IHlancefa,—whence he is entitled to take it 
from the usurper without giving him any 
compensation. The two disciples maintain 
that the usurper, in such case, acquires a 
property in the metal, and owes a compensa- 
tion of a similar quantity of gold or silver 
to the original proprietor; because he has 
performed a ae le operation upon the 
metal, which in onc shape destroys the right 
of the proprietor, since in so doing he has 
broken it down so as to destroy its original 
purposes, inasmuch as bullion is unfit to 
become the stock in a contract of Mozaribat, 
or of partnership, whereas coined money has 
this fitness. The reasoning of Hancefa is, 
that in the ease in question the substance of 
the thing usurped is extant in every respect, 
insomuch that it still preserves its name; 
und the purposes to which gold and silver 
relate, such as price and weight, are also 
extant, Imsomuch that usury by weight 
takes place ino them when coined, in the 
same manner as before coinage.—With re- 
gard, moreover, to the fitness of them (when 
coined) tor constituting stock, it is an effect 
of the workmanship, and not a quality inhe- 
rent in the substance of the thing. Besides, 
the workmanship in question does not al- 
ways increase the value, but is sometimes 
attended with value, and sometimes not; as 
where, for instance, genus is opposed to 
genus,—in which case workmanship is of no 
value. 

Lhe construction of a building upon an 
usurped beam transfers the property of the 
beam to the usurper.—IF a person usurp a 
beam, and build a house upon it, the beam 
is, in that case, separated from the property 
of the proprietor, and the usurper must 
make a compensation to him for the value 
of it. Shafel maintains that the proprietor 
is entitled to take it. The arguments of the 
two partics on this point have been already 
recited ; but in this case there is another 
reason in addition to those of ous dortors, 
namely, that if (according to the opinion of 
Shafeis the proprietor were to take the beam, 
an injury would result to the usurper, as his 
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house would thereby be demolished without 
his receiving any compensation.— Where, on 
the contrary (according to the opinion of our 
doctors), the beam is separated from the 
property of the proprietor, and becomes the 
roperty of the usurper, although an injury 
he thereby occasioned to the proprietor, 
yet that is done away hy the usurper 
making compensation. ‘he case is, there- 
fore, analogous to one where an usurper 
sows the belly of his male or female slave 
with an usurped thread,* or inserts an 
usurped plank into his own boat; for in 
these cases the proprictor is not permitted to 
take away the thread or the plank, but is 
entitled to a compensation for their value. 

In the case of slaying an usurped animal, 
the proprietor has an option of taking the 
earcase (receiving a compensation for the 
damage), or making it orer to the usurper 
for the valuc.—Iy a person usurp and aie 
the goat of another, shi proprictor has it in 
that case at his option cither to take a 
compensation for the value from the usurper, 
making over the goat. to him, or to keep the 
goat, receiving from the usurper a compensa 
tion for the damage done by slaughtering it. 
Such also is the law with respect to a camel ; 
or where a person cuts off one of the legs of 
a goat or camel belonging to another. ‘This 
is according to the Zahir Rawayet ; and the 
reason of it is, that a destruction of the 
animal is occasioned in one respect in a 
termination of many of its uses, such as 
milk, and progeny, and the transportation 
of burdens, whilst some of its uses still 
continue, such as that of the flesh, for 
instance ; whence the case is similar to that 
of a large rent in cloth. If, however, a 
person slay or cut off the leg of a quadruped 
of which the flesh is not edible, the pro- 
prietor is entitled to take from him a eom- 
pensation for the whole of the valuc ; for in 
such case the slaying or maiming 1s In every 
respect a destruction. It is otherwise where 
an usurper cuts off the hand or fvot of a 
male or female slave; for in that case the 
proprietor must reccive back the slave, to- 
gether with the fine, since the capability of 

iclding profit still exists in man after the 
oss of a foot or a hand. 

A small damage committed upon usurped 
cloth does not trausfer the property of tt; 
but a considerable damage pe the propric- 
tor an option of taking uf back (with a cone 
pensation for the damage), or making it over 
to the usurper for the valie.—\e a person 
tear a picce of cloth, the property of another, 
so as to occasion a small rent in it, he is in 
that case responsible for the damage, and the 
cloth remains with the proprietor, since the 
substance of it is extant in every respect, 
nothing more having happened to it than a 





* Thiseis the literal meaning in both the 
Arabic and Persian version ; but what cas- 
tom or particular operation it alludes to, the 
translator has not been able to discover. 
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defect ;—whereas, if the rent were large, s0 
as to destroy many of its uses, the proprie-- 
tor would in that case have it in his option 
either to take the whole of the value from 
the usurper and give him the cloth (since 
he has destroyed it in every respect, even as 
much as if he had burnt it), or to keep the 
cloth and take a compensation for the damage; 
because a large rent is in one respect merely 
a defect, inasmuch as the substance of the 
cloth is still extant, as well as some of its 
uses likewise. It is to be observed that what 
is recited by Kadooree upon this subject, 
implies that a large rent is such as occasions 
a destruction of many of the advantages. 
In fact a large rent is such as occasions a 
destruction vf some parts of the cloth, and 
also of some of its uses; some of the parts 
and some of the uses still remaining (as 
where, for instanec, before the accident of 
the rent, the cloth was capable of bein 
made into an upper or under garment, aad 
afterwards loses Aint capability); whereas a 
small rent is such as docs not induce a 
destruction of any of the uses, but merely 
oceasions a damare; for Mohammed, in the 
Mabsoot, has said, ‘the cutting of a gar- 
ment is a great damage, notwithstanding it 
occasions only a destruction of somo of the 
uses,” 

Case of planting or building upon usurped 
land.—Ie a person usurp land, and plant 
trves in‘it, or erect a building upon it, he 
must in that case be directed to remove the 
trees and elear the land, and to restore it to 
the proprictor ; because the prophet has said 
‘there is no right over the seed of the op- 
presser” (alluding to the planting of ee 
und also, because the property of the pro- 
wietor still exists as it did before, since the 
diaia has not. been destroyed, nor has the 
usurper become proprietor, inasmuch as he 
cannot become the proprictor but by some 
one ef the causes which establish property, 
of which none here exist. In this case, 
morcover, usurpation is not established ;* 
and therefore the person who has so employcd 
the land of another is ordercd to clear and 
restore it to the owner, in the same manner 
as in the case of his putting his food into the 
vessel of another. Hf, however, the removal 
of the trecs or the building be injurious to 
the land, the proprictor of the land has, in 
that. case, the option of paying to the pro- 
prictor of the trees or the building a com- 
pensation equal to the value they would bear 
when removed from the ground, and thus 

wm 








* There appears, at first sight, a sort of 
incongruity in opening the case ‘If a person 
usurp, &e.,” and then saying ‘‘ usurpation is 
not cstablished.”—The expression, however, 
only ineans that ‘‘ usurpation, in the sense of 
the Law, ag requiring atonement, is not estab- 
lished,” the reason of which is, that usurp- 
ation cannot take place with respect to fixed 
Prerery, as has been already explained.— 
nee p. 534. 
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to that effect from Haneefa, of which the 
relater is the lawyer Aboo Lays. The reason 
derived from analogy is because, after the 
alteration, the usurper becomes the pro- 

rietor of the thing, and may therefore per- 
orm any act with respect to it, or derive 
profit from it, in the same manner as he 
might lawfully give it away or sell it. The 
reason, however, for a more favourable con- 
struction is, that in the days of the prophet 
a goat having been killed and roasted with- 
out the consent of the proprietor, the Prone 
ordered that the prisoners should be fed with 
it, meaning, that it should be bestowed in 
charity upon them. Now this order of the 
prophet evinces that upon an altcration in 
the state of an article usurped, it is separated 
from the property of the proprictor, and that 
it is unlawful for the usurper to derive 
a profit from it until he have satisficd the 
proprictor. Moreover, if it were lawful to 
the usurper under these circumstances to 
take a profit, a door would be opened for 
usurpation ; and, therefore, to prevent such 
mischievous consequences, the acquisition of 
a profit before satisfaction being made is not 
permitted. With respect to_the assertions 
of Hassen and Ziffer adduced in support of 
their opinion, that “the gift or the sale of 
the thing is lawful;” it is answered, that 
notwithstanding the illegality of deriving 
profit from the article usurped, still the sale 
or gift of it is lawful, because the article in 

ucstion is the property of the usurper, and 
tho gift or sale of property held under an 
invalid right is lawful. Where, however, 
the usurper makes o compensation for the 
thing usurped, he is entitled to derive an 
advantage from it, because the right of the 
proprictor has been transferred to him in 
consequenco of his making compensation ; 
and it becomes the same as an exchange 
between the usurper and the proprictor with 
their mutual consent. In the same manner, 
also, he is entitled to derive profit from the 
thing in question when the proprietor 
exempts him from responsibility for it; be- 
canse in consequence of such exemption the 
right of the proprictor ceases ; aad so like- 
wiso where the proprictor takes the compen- 
sation from the usurper, or where he de- 
mands it and the usurper assents thereto, as 
in that caso the consent of the proprietor is 
obtained; and so also where the Kazce 
passes a decree directing the usurper to pay 
a compensation to the proprietor, —or where 
the usurper pays the compensation upon the 
decree of the Kazee, because in that case 
likewise the consent of the proprictor is 
obtained, since the Kazce passes the deerce 
at his suit. Itis to be observed that in the 
same manner as a disagreement subsists 
between our doctors and Shafei concerning 
these cases, so likewise with respect to the 
case of a person usurping wheat and sowing 
it, or usurping the stones of dates end yitoe 
ing them. In the opinion of Aboo Youosaf, 
however, it is lawful even in these cases for 
an usurper to enjoy profit before the pay 
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ment of compensation, because in both these 
cases the usurper has destroyed the sub- 
stance of the thing usurped in every respect. 
It is otherwise in the cases before recited ; 
for in those instances the usurper is not 
entitled to derive profit, since there the sub- 
stance of the article continues in one respect 
extant. In the case, therefore, of sowing 
usurped wheat, it is not necessary (accordin 
to Aboo Yoosat) to bestow in charity as 
part of the produce of it as exceeds the 
quantity sown and the expense of the 
labour; contrary to the opinion of Hancefa 
and Mohammed, as has been already ox- 
plained. 

Any alteration wrought upon gold or silver 
does not transfer the property of it—Ir a 
person usurp gold or silver, and convert if 
into dirms or decnars, or make a vessel from 
it, such silver or gold does not separate from 
the property of the proprietor, faccording to 
Haneefa,—whencec he is entitled to take 1 
from the usurper without giving him any 
compensation. The two disciples maintain 
that the usurper, in such casc, acquires a 
property in the metal, and owes a compensa- 
tion of a similar quantity of gold or silver 
to the original proprietor; because he has 
performed a valuable operation upon the 
metal, which in one shape destroys the right 
of the proprictor, since in so doing he has 
broken it down su as to destroy its original 
purposes, Inasmuch «as bullion is unfit to 
become the stock in a contract of Mozaribat, 
or of partnership, whereas coined money has 
this fitness. he reasoning of Hanceta is, 
that in the case in question the substance of 
the thing usurped is extant in every respeet, 
insomuch that it still preserves its name; 
and the purposes to which gold and silver 
relate, such as price and weight, are also 
extanf, Imsomuch that usury by weight 
takes place in) them when coined, in the 
same manner as before coinagt.—With re- 
gard, moreover, to the fitness of them (when 
coined) for constituting stock, itis an effect 
of the workmanship, and not a quality inhe- 
rent in the substance of the thing. Besides, 
the workmanship in question does not al- 
ways Increase the value, but is sometimes 
attended with value, and sometimes not; as 
where, for instance, genus is opposed to 
genus,—in which case workmanship is of no 
value. 

Lhe construction of a building upon an 
usurped beam transfers the property of the 
beam to the usurper.—IF a person usurp a 
beam, and build a house upon it, the beam 
is, in that casc, separated from the property 
of the proprictor, and the usurper must 
make a compensation to him for the value 
of it. Shafe1 maintains that the proprietor 
is entitled to take it. The arguments of the 
two parties on this point have been already 
recited; but in this case there is another 
reason In addition to those of ous dortors, 
namely, that if (according to the opinion of 
Shafei) the proprietor were to take the beam, 
an injury would result to the usurper, as his 
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house would thereby be demolished without 
his receiving any compensation.—Where, on 
the contrary (according to the opinion of our 
doctors), the beam is scparated from the 
property of the proprictor, and becomes the 
Property of the usurper, although an injury 
e thereby occasioned to the proprietor, 
yet that is done away by the usurper 
making compensation. ‘The case is, there- 
fore, analogous to one where an usurper 
sows the belly of his male or female slave 
with an usurped thread,* or inserts an 
usurped plank into his own boat; for in 
these cases the proprictor is not permitted to 
take away the thread or the plank, but is 
entitled to a compensation for their value. 
In the case of slaying an usurped animal, 
the proprictor has an option of taking the 
carcase (receiving a compensation for the 
damage), or making it over to the usurper 
for the value.—I¥ a person usurp and slay 
the goat of another, the proprictor has it in 
that case at his option cither to take a 
compensation for the valuc from the usurper, 
making over the goat to him, or to keep the 
goat, receiving from the usurper a compensa- 
tion for the damage done by slaughtering it. 
Such also is the law with respect to a camel ; 
or where a person cuts off one of the legs of 
a goat or camel belonging to another. ‘This 
is according to the Zahir Rawayct; and the 
reason of it is, that a destruction of the 
animal is occasioned in one respect in a 
termination of many of its uses, such as 
milk, and progeny, and the transportation 
of burdens, whilst some of its uses. still 
continue, such as that of the flesh, for 
instance ; whence the ease is similar to that 
of a large rent in cloth. HH, however, « 
person slay or cut off the leg of a quadruped 
of which the flesh is not edible, the pro- 
prietor is entitled to take from him «a com- 
pensation for the whole of the value ; for in 
such case the slaying or maiming 1s In every 
respect a destruction. It is otherwise where 
an usurper cuts off the hand or foot of a 
male or female slave; for in that case the 
proprietor must reccive back the slave, to- 


gether with the tine, sinee the capalility of 


ielding protit still exists in man after the 
foe of a foot or a hand. 

A small damage committed upon usurped 
cloth does not transfer the properly of tt; 
but a considerable damage ee the proprie- 
tor an option of taking «t back (with «@ come 
pensation for the damage), or making vé over 
to the usurper for the value—IP a person 
tear a piece of cloth, the property of another, 
so as to occasion a small rent in it, he isin 
that case responsible for the damage, and the 
cloth remains with the proprictor, since the 
substance of it is extant in every respect, 
nothing more having happened tv it than a 
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defect ;—whereas, if the rent were large, so 
as to destroy many of its uses, the proprie-- 
tor would in that case have it in his option 
either to tako the whole of the value from 
the usurper and give him the cloth (sinco 
he has destroyed it in every respect, even as 
much as if he had burnt it), or to keep the 
cloth and take a compensation for the damage ; 
because a large rent is in one respect merely 
a defect, inasmuch as the substance of the 
cloth is still extant, as well as some of its 
uses likewise. It is to be observed that what 
is recited by Kadooree upon this subject, 
implics that a large rent is such as occasions 
a destruction of many of the advantages. 
In fact au laree rent is such as occasions a 
destruction of some parts of the cloth, and 
also of some of its uses; some of the parts 
and some of the uses still remaining (as 
where, for instance, before the accident of 
the rent, the cloth was capable of bein 
made into an upper or under garment, ae | 
afterwards loses that capability); wheroas a 
small rent is such as docs not induce a 
destruetion of any of the uses, but merely 
oecasions a damage; for Mohammed, in the 
Mabsoot, has said, ‘the cutting of a gar- 
ment is a great damage, notwithstanding it 
occasions only a destruction of some of the 
uses.” 

Case of planting or building upon usurped 
land.—IF a person usurp land, and plant 
trees in. it, or erect. a building upon it, he 
must in that case be dirceted to remove the 
trees and clear the land, and to restore it to 
the proprictor; because the prophet has said 
‘there is no right over the seed of the op- 
presser” (alluding to the planting of teace ; 
and also, because the property of the pro- 
wictor still exists as it did before, sinee the 
fal has not been destroyed, nor has the 
usurper become proprictor, inasmuch as he 
cannot become the proprictor but by some 
onc ef the causes which cstablish property, 
of which none here exist. In this case, 
morcover, usurpation is not established ; * 
and therefore the person who has so cmployed 
the land of another is ordered to clear and 
restore 1t to the owncr, in the same manner 
as in the case of his putting his food into the 
vessel of another. ii however, the removal 
of the trees or the building be injurious to 
the land, the proprictor of the land has, in 
that case, the option of paying to the pro- 
prictor of the trees or the building a com- 
pensation cqual to the value they would bear 


when removed from the ground, and thus 
mA 








* There appears, at first sight, a sort of 
incongruity in opening the case “Ifa person 
usurp, &ec.,”° and then saying “ usurpation is 
not established.” —The expression, however, 
only means that ‘‘ usurpation, in the sense of 


* Thiseis the literal meaning in both the | lished,” the reason of which is, that ‘usurp- 


Arabic and Persian version; but what cas- 
tom or particular operation it alludes to, the 
translator has not been able to discover. 


ation cannot take place with respect to fixed 
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possessing himeelf of them; because in this 
there is an advantage to both, and the injury 
to both is obviated. By the expression 
‘paying a compensation equal to the value 
they would bear when removed,” is to be 
understood paying the value which the trees 
or house bear upon the proprietor being 
directed to remove them; because his right 
exists only with respect to the trees or 
building ‘‘as required to be removed,” since 
he is not at liberty to leave them upon the 
ground. It is therefore requisite to appre- 
ciate the land without the trees or the build- 
ing, and afterwards to appreciate it with the 
trees or building (as removeable at the land- 
holder’s desire); and whatever may be the 
excess of the second appreciation over the 
first is the amount of the compensation which 
the proprietor of the land is required to pay 
to the proprictor of the trevs or building.— 
(It is to be observed that the valuc of trees 
or of a building which are liable or required 
to be removed 1s less than that of trees or a 
building which are permitted to stand, since 
the expense of removal must be deducted 
from the value of trees or buildings which 
are removeable.) 

Case of dying usurped cloth, or grinding 
usurped wheat into flour.—IJP a person usurp 
the cloth of another and then dye it red, or 
the flour of another and then mix it with oil, 
in that case the proprictor has the option of 
taking from the usurper a compensation 
equal to the value of the white cloth, or an 
equal quantity of flour, giving the red cloth 
or the mixed flour to the usurper,—or, of 
tuking the red cloth or the mixed flour, 
giving tothe usurper a compensation equal 
to the additional value these articles may 
have acquired from the red dye, or the mix- 
{ure of oil, Shafci maintains that in the 
cuse of dycd cloth the proprietor of it has a 
right to take it, and then to tell the usurper 
to separate and take, to the utmost of is 
power, his dye from it ; for he holds this case 
to be analogous to that of a plot of ground 
(in other words, if a person usurp a piece of 
ground belonging to another, and afterwards 
crect_ a building upon it, the proprietor is 
entitled to take the ground, desiring the 
usurper to dig up and carry away his build- 
ing); because the separation of a dye from 
stained cloth is sally practicable with the 
removal of a building from the ground on 
which it stands. It is otherwise in the ease 
of oil mixed in flour, because the separation 
of the oil is then impracticable. The argu- 
ruent of our ductors is that, in what they 
have advanced on this point, an attention is 
shewn to the interests of both parties, an 
option, however, being allowed to the pro- 
prictor of the cloth, as he is the original. 
It is otherwise in the case of a plot of ground ; 
tur in that instance the usurper is entitled 
to the fragments of the house after its being 
pulled down (that is, to the bricks, wood, 
&c.); whereas a dye, when separatea from 
cloth, is lost, and cannot be collected by 
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wise in the case of a garment blown by the 
wind into the vat of a dyer, and becoming 
stained in consequence; for in that case the 
dyer is not responsible for the garment: on 
the contrary, the proprietor of the garment 
must take it so stained, and pay to the dyer 
the value of his dye, as in this case no 
degree of blame is imputable to him. It is 
to be observed that Aboo Assama has said 
that when a person usurps the cloth of 
another, and dyes it, the Proprietor of the 
cloth may, if he please, sell it, and deduct 
from the price a proportion equal to the 
value of ii white cloth, and give to the 
dyer a proportion equal to the value of his 
dye; for as the proprietor of the cloth has it 
in his power to refuse taking the dye and 
payne a compensation for its value, it fol- 
ows that when he does refuse to take it, the 
cloth must be sold, that he may receive his 
proportion, and that the interests of both 
may be attended to. Thisreasoning of Aboo 
Assama cqually holds in the case where a 
gcarment is stained in consequence of being 
blown by the wind into the vessel of a dyer ; 
and in the same manner, the reasoning ad- 
duced in the case of cloth cqually holds in the 
case of flour. As flour, however, 1s of the class 
of similars, it must be compensated for by a 
similar; whereas cloth, as being an article 
of price, must be compensated for by a pay- 
ment of its value. Mohammed, in the 
Mabsoot, has said that flour must also be 
compensated for by value, because flour is 
altered by being baked, and is no longer of 
the class of similars. (Some have explained 
the meaning of the value of flour to be a 
similar quantity; and that Mohammed has 
uscd the term value instead of similar, be- 
cause a similar 1s an equivalent, in the same 
manner as value.) It is to be observed that 
a yellow dye is the same asared dye; but 
that with regard to a black dye there isa 
difference of opinion ; Hanecfa holding it to 
be a defect, whereas the two disciples main- 
tain that it is not a defect, but, on the con- 
trary, the cause of additional value. Some 
have said that this difference of opinion 
arises from the different periods of time; 
and others have said that if the cloth be of 
uch a nature that a black dye occasions a 
diminution of its value, the dying of it must 
in that case be considered as a damage or 
lefect ; but that if it be of such a kind as to 
receive an inerease of value from a black 
dye, the black dye is the same as a red dye. 
If, however, the usurped cloth be of such a 
nature that a red dye uccasions a diminution 
of its value (as if, for instance, the value of 
it having been thirty dirms, it should, afte. 

receiving the red dye, be worth only twenty 
dirms), in that case it is related as an opinion 
of Mohammed, that regard must be had to 
the additional value which the red dye may 
have occasioned in some other piece of cloth; 
and if it amount to five dirms, that then the 
proprietor of the cloth has a right to take it, 
and to reccive, besides, tive dirms from the 





the usurper of the cloth. It is also other+, usurper; for the proprietor of the cloth is 
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entitled to a compensation of ten dirms from 
the usurper for the amount of the damage 
occasioned to his cloth; and the usurper 1s 
entitled to five dirms from the proprietor as 
the value of his dye, having operated that 
increase upon another piece of cloth. Hence 
the proprietor is entitled to take five dirms 
from the real i and the remaining five is 
cancelled by the value of the dye thus esti- 
mated at five dirms. 


Section. 


Anusurper, damaging the article usurped, 
becomes proprietor of it upon the owner de- 
manding the value.—Iv a person usurp any 
article of goods or furniture,* and damage 
it, and the proprictor demand a compensa- 
tion for the value from the usurper, he [the 
usurper] in that case becomes the proprietor 
of such article, according to our doctors. 
Shafei maintains that the usurper does not 
become proprictor, because the act of usurpa- 
tion, as being oppressive and illegal, is there- 
fore incapable of occasioning a right of pro- 
perty ; in the same manner as where a person 
usurps a Modabbir, and injures him, and the 

roprietor takes from him the value of the | 
Modabbir asa compensation for the injury, | 
—in which case he [the usurper} does not 
thence become proprictor of the Modabbir. 
The reasoning of our doctors is, that in the 
case in question the propricter of the article 
obtains a return for it; and us the article 
usurped is fit to be shifted from the property 
of one person to that of another, the usurper 
becomes the proprictor of it, in order to 
remove the injury he would otherwise sus- 
tain. It is different with respect to a Modab- 
bir, as he is not tit to be removed from the 
roperty of one person to that of another. 
The contract of Tadbeer, however, 1s some- 
times annulled by order of the Kazee; in 
which case the sale of the Modabbir is lawful, 
as it then is the sule of mere property, since 
he becomes such by the annulment of the 
contract.) 

The amount of which is ascertained by 
the declaration of the usurper upon oath,— 
or by evidence adduced by the proprietor.— 
Ir is to be observed that, in ascertaining the 
value of the article usurped, the assertion of 
the usurper, confirmed by an oath, is to be 
credited, since the prepector is the claimant 
of a large value, and the usurper is the denier 
of the same, and the assertion of the denier 
upon oath must be admitted ;—unless, how- 
ever, the proprictor bring evidence in sup-— 
port of his claim ; for then the assertion of 
the proprietor must he eredited, as being 
supported by evidence, which i» convincing 
proof. 

And after accepting this, the proprietor 
cannot remand the article, of the compen- 
sation be given in conformity with his claim. 


* Arab. Rakht wa Matta; household-stuf, 
a. opposed to Mal.—The f enctn 
fully explained elsewhere. 


USURPATION. 


641 


—Ir, therefore, the substance of the article 
usurped appear or be found at a period when 
the value of it is greater than the compen- 
sation given by the usurper, and such com- 
pensation have been given in consequence 
of the claim of the proprietor, or of evidence 
adduced by him, or of the non-denial of the 
usurper,—the proprietor, in that oase, has 
not the option of taking the substance of the 
thing usurped: on the contrary, it remains 
the property of the usurper, since his pro- 
perty in it has been rendered complete in 
consequence of a cause conjoined with the 
consent of the proprietor, Inasmuch as he 
claimed that caxtent ot valuc ;—whercas if, 
on the contrary, the proprietor have taken a 
compensation im consequence of the assertion 
of the usurper, corroborated by an oath, he 
has in that ease the option cithor to adhere 
to the compensation he has taken, or to take 
the substance of the urticle usurped, and 
restore to the usurper the compensation he 
may have taken: for under such circum- 
stances the consent of the proprietor was 
not complete with respect to the quantity, 
since he claimed a larger quantity, but was 
obliged to take the quantify in question from 
his want of proof to establish the other. Tf, 
on the other hand, the substance of the article 
usurped be found at a period when its value 
is equal to, or less than, the compensation 
taken, —and the proprictor should have 
taken the compensation in conformity with 
the assertion or vath of the usurper, the law 
(according tothe Zahir Rawayet) is the samo 
as already recited; that is, the proprietor 
has the option of cither adhering to the com- 
pensation he had taken, or of taking back 
from the usurper the substince of the artic) | 
and restoring to him the amount of the com- 
pensation. This is approved; because the 
consent of the proprictor to take the coim- 
pensation In question was not complete, in- 
asmugh as he claimed a larger sum, whivh 
he aid not get, and hence he has the option, 
beeause of the non-existence of his consent. 

The sale of an usurped slave by the usurper 
is calid upon the owner receiving the value as 
«& compensation;—but the emancipation of 
him would be imvalid.—1F a person usurp a 
slave, and scl] him, and the proprietor take 
the value of him from the usurper as a com- 
pensation, the sale is in that case valid. If, 
on the contrary, the usurper emancipate the 
slave, and the proprietor afterwards take a 
compensation, he emancipation is not valid ; 
because the right of property established in 
the usurper by his paying the compensation © 
is defective, as being established by a retro- 
spective reference, from a principle of neces- 
sity (whence it is that the right of property 
in an usurper takes place with respect to 
earnings of labour, but not with respect to 
progeny ;—in othcr words, if a person usurp 
a female slave, and take to himself the earn- 
ings of her labour, and afterwards pay a 
compengatiun to the proprietor, the earnings 
are in that case his property; but if she 
sMould bear children whilst in his posses- 
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sion, and he afterwards pay a compensation 
to the proprietor, the children are not his 
property).—In short, the right of property 
establi hed in an usurper in virtue of his 
payment of compensation is defective ; and 
a defective right of property is sufficient to 
legalize sale, but not emancipation; in the 
same manner as the right of property estab- 
lished in a Mokatib with respect to the 
earnings of his labour is defective; yet if 
he should sell a slave whom he may have 
earned by his labour it is valid; whercas if 
he were to emancipate him, the emancipa- 
tion would be invalid. 
The proddce of an usurped property is a 
trust in the usurper’s hands.—Tur truit of 
an usuxped orchard, and the children of an 
usurped femalo slave, together with their 
produce (such as their inercase of stature 
and beauty) are a trust in the hands of the 
usurper. If, therefore, they be destroyed, 
he is not responsible for them ;—unless, how- 
ever, he should have committed a trespass 
with regard to them, or refused to answer 
the demand of the proprietor to deliver them 
up to him; for in these cases he is respon- 
sible. Shafei maintains that the increase of 
an article usurped, whether it be conjoined 
(such as increase of stature or of beauty) or 
ser arated (such as progeny), is a subject of 
responsibility ; because usurpation is estab- 
lished with respect to it; for usurpation 
means the establishment of possession over 
the property of another without the conseut 
of that other; and as this definition applies 
equally to any increase which may accrue 
upon such property, it is therefore a subject 
ot responsibility, although the usurper have 
not dispossessed the proprietor of it; in the 
same manner as the fawn is a subject of 
responsibility, in a case where a person takes 
a deer out of an inclosure,* and it afterwards 
brings forth whilst in his possession, not- 
withstanding that it [the fawn] had not 
beforo becn in the possession of any ole, so 
as to establish a dispussession, ‘The reason- 
ing of our doctors 1s, that usurpation means 
“the establishment of possession over the 
property of another, sv as to destroy the 
possession of the proprictor’’ (as has been 
already explained). Now the possession of 
the proprictor had not been established, with 
respect to the increase, so as to admit the 
destruction of it. Besides, if the possession 
of the proprietur with regard to the increase 
be ad .:itted py ae of dependancy on his 
property, still his pussession continues, and 
othe usurper has not destroyed it; for it is 
apparent that the usurper has not hindered 
him from taking his increase ;—yet if he 


* In the text the case is supposed that of 
uw pilgrim driving a deer out of the sacred 
territory round Mecca.—The translator has 
hazarded a small deviation from the original 
in this instance, merely with a ‘Yiew to 
familiatize the allusion in the mind of an 
European reader. e 
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refuse to give it to him upon his demand, he 
is then responsible to him for it ; in the same 
manner as where he commits a trespass with 
regard to it, by destroying it, or killing and 
eating it, or selling it and delivering it to 
the buyer.— With respect, moreover, to the 
fawn before mentioned, it is not a subject of 
ahd aan rt when destroyed prior to the 
ability of the trespasser to place it in the 
inclosure, because he is not, before that, 
guilty of any obstruction or hindrance 
in short, he is liable to responsibility only 
where he destroys the fawn after his ability 
to placc it in the inclosure ; and this because 
he is then guilty of an obstruction after the 
establishment of the claimant's right.* 

The usurper of a female slave is not ltable 
for any damage she may receive by bearing 
a child, provided the value of the child be 
adequate to such damagce.—I¥ a female slave 
be injured by bearing a child whilst in the 
possession of the usurper, and the value of 
the child be cqual to the damage sustained, 
{he usurper is not liable for a compensation. 
Shafei and Zifler maintain that the value of 
the child cannot be made a remedy for the 
injury; because the child is the property of 
the proprictor of the slave ; and consequently 
cannot be applied to remedy the damage. 
sustained by ee ;—in the same manner as 
in the case of the fawn above recited ;—that 
is to say, if a person drive a deer out of an 
inelosure, and she then bring forth a youn 
one, and be injured by such delivery, an 
the value of the young be adequate to the 
damage, in that case the person is not only 
obliged to restore the deer and its young one 
to the inclosure, but must also make good the 
damage sustained. It is also the same where 
the child dies prior to the usurper’s restora- 
tion of the mother; or where the mother dics 
in consequence of the delivery of the child, 
and the value of the child is adequate to 
remedy the loss; or where a person shears 
the wool of a shecp belonging to another, or 
lops off the branches of a tree belonging to 
another, or castrates the slave of another, or 
teaches him the knowledge of some art in 
consequence of which he is rendered in any 
respect detective ;+—for in all these cases the 
person so acting is responsible for the injury, 
notwithstanding the value of the article be 
inercased in consequence. ‘The arguments of 
our ductors are that, in the instance in ques- 
tion, the cause of the increase and of the in- 
jury is the same, namely, childbirth ;—and 


* A small portion of the text is here 
omitted, as it relates merely to the prohibi- 
tion against trespassing upon game in the 
sacred territory (round Meena). a subject the 
discussion of which is of little importance to 
the point in question, and which is treated 
of at large elsewhere.— (Sce Seyid.) 

+ That is, defective in regard to the pur- 

ose for which his master had intended him; 
is by_a loss of health, or any accident sus- 
tained in the course of his learning the art. 
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into the account, because, in opposition to it, 
an increase has been tained. Hence an 
injury of this nature does not occasion re- 
sponsibility ; 1t being, in fact, analogous to 
where a person usurps a fat female slave, 
who afterwards becomes lean, and then grows 
fat again ; or who loses two of her fore teeth, 
and then acquires two new ones ;—or where 
a person cuts off the hand of an usurped 
slave whilst in the possession of the usurper, 
and the usurper receives the fine from him, 
and gives it with the slave to the proprietor ; 
—tor in all these cases no compensation for 


the injury is incumbent upon the usurper.— | 
With respect to the case of the fawn, as ad-- 


duced by Ziffer and Shafei, it isnot admitted 
as applicable.—With respect, moreover, to 
the death of the mother, in consequence of 
her delivery (as also adduced by them), there 
are two opinions on record. —The first 1s, that 
if the value of the child be adequate to remedy 
the injury, itis then taken as such; and the 
second (which is according to the Zahir Ra- 
wayet) is, that the value of the child cannot 
be taken as a compensation for the injury, 
for this reason, that the delivery is not to be 
considered as the cause of the mother’s death 

since delivery is not necessarily connected 
with death, being more frequently attended 
with safety. Where, on the other hand, the 
child dies prior tothe restoration of the mother, 
the injury is not remedied ; becausethere was 
a necessity for the restoration of the original 
(namely, the mother) in the condition in 
which she was at the period of usurpation ; 
and as she afterwards sustained an injury 
by the birth of a child, and the fruit of the 


injury (namely, the child) cannot, because of 


its death, be given along with the mother, 
it follows that the mother is not restored in 
the condition in which she was at the period 
of usurpation. With respcet to the castra- 
tion of a slave, if, is not an Increase, being 
an object only with some loose people ;—and 
as to the other instances adduced by Zitfer 
and Shafei, the cause in them of the increase 
and the damage is not one and the same 
thing; for the cause of damage in a tree is 
the cutting off its branch, whilst the caus: 
of increase isthe growth; the causcol damage 
in a sheep 1s the shearing of its woul, whilst 
the cause of increase is the growth of the 
animal; and the cause of dumage iu the slave 
is the teaching or instructing him, whilst the 
cause of increase is the intellect of the slave. 
The usurper of a female slave, impregnat- 
ing her, ts responsible for her value, in case 
she die of childbirth after restoration. —~ Ir 
a person usurp a female slave, and cohabit 
with her, and she become pregnant, and he 
restore her in that state to the proprietor, 
and she then die of childbirth, the usurper 
must in that case pay u compensation equal 
to the value which she bore on the day of her 
impregnation ; whereas, if she were tree, no 
compensation would be required, accordin 
to Haneefa. The two disciples maintain tha 
neither is any compensation due in the case 
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of her being a slave. The arguments of the 
two disciples are, that in the case in ques- 
tion, upon the beurLet restoring the slave to 
the proprietor, and the restoration being 
made valid and complete, the proprietor is 
held to have received her into his. property ; 
and as, afterwards, the disorder of which 
she dies, namely, childbirth, is thus con- 
sidered to have happened to her whilst in 
the possession of the proprietor, the usurper 
is, therefore, not liable for her; in the same 
manner as where an usurped female slave, 
having been seized with some disorder, such 
usa fever, the usurper restores her in that 
condition to the proprietor, and she after- 
wards dies in his possession; or where an 
usurped female slave commits whoredom 
with some persou whilst in the usurper’s 
possession, and he restores her to the pro- 
prictor, and she alterwards suffers punish- 
ment for whoredom, and dies of the same ; 
in neither of which cases is the usurper re- 
spousible, any more than the seller, in the 
caso of his selling a pregnant female slave, 
who afterwards dies of childbirth in the 
possession of the purchaser. Tho argumonts 
of Haneefa are, that a’ the usurper, in the 
case in question, usurped tho femalo slave 
at atime when the cause of destruction did 
not exist in her, and restored her at a period 
when such cause did exist in her, he there- 
fore has not restored her in the state in which 
he took her :—conscquently, the restoration 
was not valid and complete, being, In fact, 
the same as if an usurped female slave, 
having committed a crime in the usurper’s 
possession, should afterwards, on account of 
such crime, be put to death whilst in the 
possession of the proprictor,—or be given 
up to the avenger of the offence, in conse- 
quence of her having committed the crime 
inadvertently, instead of wilfully,—in 
cither of which cases the proprietor 1s en- 
titled to take the whole of the value from 
the ufurper, and so also in the vase in ques- 
tion. It is otherwise where the woman 
usurped is free; beeause no responsibility 
takes place from the usurpation of u free 
woman, and consequently the usurper is not 
responsible after the restoration, although 
such restoration were invalid. With re- 
spect to what has been alleged of the pur- 
chase of a pregnant female slave, it is an- 
swered, that the delivery not having been 
incumbent upon the seller on account of his 
having before taken her, so as to require a 
delivery in the state in whch he had taken her 
(which is a condition of validity in the cage of 
usurpation), it tollows that the analogy here 
does not hold good. With respect, also, to the 
case of an usurped female slave committing 
whoredom, and dying in consequence of the 

unishment on sat account inflicted upon 
er, the answer is, that whoredom merely 
occasions scourging, which is a cause of 
pain, but not of death; and therefore, in 
this cave, « cause of destruction did not 
take place whilst the slave was in the pos- 
session of the usurper. 
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There is no hire for the use of an usurped 
article ; but the usurper 18 responsible for 
any damage tt may sustain.—AN usurper 1s. 
not responsible for the use of the article 
usurped ;* but if it be injured he is respon- 
sible for the damage. Shafci maintains that 
an usurper is liable for the use of a thing 
usurped, and consequently, that he owes an 
adequate rent or hire for it. It is to be ob- 
served that there is no difference between 
the doctrine of Shafci and that of our doc- 
tors, in the case where a person usurps a 
house and leaves it unoccupied, or occupies 
it himself; for in such case, according to 
both doctrines, the usurper is not liable for 
the use of it.—Malik maintains that if the 
usurper himsclf occupy the house he is re- 
sponsible fur an adequate rent; but not in 
case of his leaving it unoccupied. The ar- 
gument of Shafei is that the use of pro- 
perty is estimable (whence it is a subject of re- 
sponsibility from contracts and agreements), 
and consequently is a subject of responsi- 
bility from usurpation. The arguments of 
our doctors on this point are twofold.— 
First, the use of an article usurped is ob- 
tained by the usurpcer in consequence of its 
occurring duting his occupancy (for it had 
not existed in the hands of the proprictor, 
as use is a passing accident which ion not 
endur ; and such being the case, he is 
entitled to it, and consequently is not re- 
sponsible for it, as no man is responsible 
for that to which he is entitled.—Srconp- 
LY, there is no similarity between use 
and property, such as dirms and dcenars; 
for use ig an accident, whereas property 1s a 
substance. Use, therefore. cannot be a sub- 
ject of responsibility in substantial property; 
ecause a similarity is requisite between the 
compensation and the ay for which the 
compensation is given.—With respect to the 
assertion of Shafei, that ‘‘ the use of pro- 


pay is estimable,” it is not admitted, use: 


eing considered as estimable only in the 
case of contracts of hire, from necessity ; 
but in the case of usurpation there exists no 
contract whatever.— Where, however, the 
article usurped is damaged, whilst in the 

ossession of the usurper, in consequence of 

is use of it, a compensation for the damage 
is incumbent upon him, because of his 
having destroyed part of the substance of 
the thing usurped. 


* Section. 
Of the usurpation of things which are of 


no value. 


A Mussulman is responsible for destroying 
the wine or pork of a Zimmec.—Ir a Mussul- 
man destroy wine or pork belonging to a 
Zimmee, he must compensate for the value 
of the same; whereas, if he destroy wine or 
pork belonging to a Mussulman, no compen- 
sation is due.—Shafei maintains that in the 


fori.er case also no compensation isduc. A 
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similar disagreement subsists with respect 
to the case of a Zimmee destroying wine or 
pork pelone mg to a Zimmee; or of one 
Zimmee selling either of these articles to 
another; for such sale is lawful, according 
to our doctors,—in opposition to the opinion 
of Shafei. The argument of Shafei is that 
wine and pork are not articles of value with 
respect to Mussulmans,—nor with respect to 
Zimmees, as those are dependant of the 
Mussulmans with regard to the precepts of 
the Law. A compensation of property, 
therefore, for the destruction of these articles, 
is not duc. The arguments of our doctors 
are that wine and pork are valuable property 
with respect to Zimmees; for with them 
wince is the same as vinegar with the Mussul- 
mans, and pork the same as mutton; and 
we, who are Mussulmans, being commanded 
to leave them in the practice of their 
religion, have consequently no right to im- 
pose a rule upon then.—<As, therefore, wine 
and pork are with them property of value, 
it follows that whoever destroys these articles 
belonging to thei does, in fact, destroy their 
property of value: in opposition to the case 
of carrion or blood, because these are not 
considered as property according to any 
religion, or with any sect. 

atid must compensate for it by a payment 
of the value.—Hence it appears that if a 
Mussulman destroy the wine or pork of a 
Zimmee, he must compensate for the value 
of the pork,—and also of the wine, not- 
withstanding that be of the class of similars; 
because it is not lawful for Mussulmans to 
transfer the property of wine, as that would 
be to honour and respect it. Itis otherwise 
where a Zimmec sells wine to a Zimmee, or 
destroys the wine of a Zimmcee; for in these 
cases itis incumbent upon the seller to de- 
liver over the wine t- 44 z--7h--> 7? 
upon the destroyer to give as a compensation 
a similar quautity of wine to the proprietor, 
since the transter of the property of wine 
is not prohibited to Zimmees:—contrary to 
usury, as that is excepted from the contracts 
of Zimmecs;—or to the case of the slave of 
a Zimimeec, who having been a Mussulman be- 
comes an apostate ; forif any Mussulman kill 
this slave, he is not in that case responsible 
to the Zimmcee, notwithstanding the Zimmee 
consider the slave as valuable property, since 
we Mussulmans are commanded to shew our 
abhorrence of apostates. It is also otherwise 
with respect to the wilful omission of the 
Tasmeea, or invocation, in the slaying of an 
animal, where the proprietor considers such 
omission as lawful, being, for instance, cf 
the sect of Shafei;—in other words, if a 
person of the sect of Haneefa destroy the 
flesh of an auimal so slain by a person of 
the sect’of Shafei, the Haneefite is not in that 
case responsible to the Shafeyite, notwith- 
standing the latter did, according to his 
tenets, believe the slain animal to have been 
valuable property ; because the @uthority to 
convince the Shafeyite of the illegality of 
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asmuch as it is permitted to him to establish 
the illegality of it by reason and argument. 
A change wrought upon an usurped article 
by any unexpensive process does not alter the 
property; but if the process be expensive, the 
property devolves tu the usurper, who must 
make & compensation.—I¥r a person usurp 
wine belonging to a Mussulman, and convert 
if into vinegar by placing it alternately in 
the sun and in the shade,-- or the skin of a 
carrion, and tan or dressit by the hpplication 
of some valuable apie the proprictor of 
the wine is entitled to take the vinegar, 
without giving any thing to the usurper, and 
the proprictor of the skin is entitled to take 
it, upon paying to the usurper the increase it 
may have received from the dressing ; for, in 
the former case, the conversion of the wine 
into vinegar is merely a purification of it, in 
the same manner as the bleaching of unelean 
cloth ; and hence the property of the vinegar 
continues vested in the proprictor, since a 
property is not created in the liquor by the 
operation of making it into vinegar; whereas, 
in the second case, a valuable article belong- 
ing to the usurper is united to the skin, in’ 
the same manner as a dye in cloth, and this’ 
case is thercfore the same as the dyeing of a 
garment.—Accordingly, the proprietor of the 
wine is entitled to take the vinegar from the 
usurper without making him any compensa- 
tion; and, on the other hand, the proprietor 
of the skin is entitled to take it. from the 
usurper, upon making a compensation to him 
for the increase which it may have reccived 
from the dressing. The mode of ascertaining 
the amount of this increase, 1s by first esti- 
mating the value of the skin supposing it 
undressed, and then the value which it bears 
dressed ; when the difference must be paid to 
the usurper. In this case, also, the usurper 
is entitled to detain the article adopted until 
he obtain his right, in the same manncr as a 
seller is entitled to detain the moods sold asa 
security fur the price.—lIf, in the cases here 
considered, the usurper should destroy the 
Vinegar, or the dressed skin, he 1s respon- 
sible for the vinegar,—but not for the skin, 
according to Haneefa. The two disciples 
maintain that he is responsible for the skin 
also,—being entitled, however, to the increase 
of value from the dressing. ‘The reason of 
responsibility for the vinegar is, that us it 
still continues in the property of the first 
proprictor, being, at the same time, an} 
article of value, it follows that the usurper , 
is liable for the destruction of it; and as: 
vinegar is of the class of similirs, he must | 
compensate for it by a similar quantity. — | 


» 


With respect to the skin, the rcasons of 
responsibility for it (as maintaincd by the | 
two disciples) are twotold.—lixsr, it still 
continues the property of the proprictor, 
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value of the dressed’ skin; paying him 

afterwards thd increase of value it has 
received from the dressing; in the same 
manner as where a person usurps the cloth 
of another, and dyes it, and then destroys it, 
—in which case he is responsible for it to the 
proprietor, receiving from him, at the same 
time, the difference occasioned in the valuo 
of the cloth by the dyeing.—Sxrconpty, the 
restoration of the skin dressed was inoum- 
bent on the usurper; whence, upon his 
destroying it, he is bound to give a con- 
sideration for it, namely, the value ;—in the 
same manner as where a borrower destroys 
the article borrowed; in which case he is 
responsible for the value.—It is to be ob- 
served, however, that if the destruction of 
the skin take place whilst in the possession 
of the usurper, without his being the occa- 
sion of if, in that case, according to all our 
doctors, he is not responsible for it, whether 
he have dressed it by tho application. of 
something valuable, or otherwise. (With 
respect to what is advanced by the two dis- 
ciples ‘that the proprictor must take the 
value of the dressed skin from tho usurper, 
paying him afterwards the inerease of value 
it has reecived from the dressing,’—it pro- 
cecds on the supposition that the value of 
the skin and of the operation of dressing is 
of different kinds,—as if the skin should bo 
valued in deenars, and the workmanship in 
dirms; for if both be estimated in the same 
specics, the proprictor must at once deduct, 
from the valuc of the skin the value of tho 
workmanship, and take the difference from 
the usurper; as it would be necdless first to 
reecive the whole from him, and then to pa 

back a part of it.) —The reasoning of Maneela 
is, Chat the’skin in question has been rendered 
valuable by the workmanship of the usurper, 
namely, the dressing, which is of a valuable 
nature, as he mixed with it valuable pro- 
perty (whence his right to detain it until he 
recatve the increase of value from the dress- 
ing).—-The workmanship, thercfore, is his 
right; and the skin is, with respect to its 
being valuable, a dependant of the work- 
manship, that being the original ;—-and as 
the usurper is not responsible for the ori- 
ginal, namely, the workmanship, so neither 
is he responsible for the dependant, namely, 
the skin; in the same manner as _ he 
is not responsible where the skin is de- 
stroyed in his possession without his act. 
It is otherwise where the skin is extant; 
for in such case it is incumbent upon the 
usurper to restere it to the proprietor, 
because the restoration of it is a consequer& 
of the proprietor’s right of property, and the 
skin is not a dependent of the operation of 
dressing it, with respect to right of pro- 
perty, since the property of the proprietor 


inasmuch as he is entitled to take it back |1s established in it prior to the dressing, 


frgm the usurper ; and as it is an article of | 
value, it follows that, in consequence of the 
destructipn 


of it by the usurper, he [the pro- | 
prietor] 1s entitled to take from him [éhe: 


although, whilst in that condition, it was 
not an article of value :—in opposition to the 
case of cloth, or the skin of an animal killed 
according to the prescribed forms; for the 


usurper] a compensation adequate to the | proprietor of these is entitled to a compen- 
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sation from the usurper, as both are articles 
of value prior to the dressing or dyeing, and 
consequently not dependent upon the work- 
manship with respect to their being valu- 
able. It is to be observed that, in the case 
in question (that is, where’the .usurper has 
dressed the skin with something of value, 
and it remains extant in his possession), if 
the proprietor be inclined to leave it in the 
ossession of the usurper, and take from 
fim a compensation for the value, some have 
said that it is not permitted to him so to do, 
because of the skin being of no vate 
is otherwise in the case of dyeing cloth, the 
dye being an article of value).—Suime, again, 
have said that this is not permitted to him 
according to Hancefa;—but that according 
to the two disciples it is permitted to him ; 
because when the proprictor refuscs to take 
back the dressed skin, and, leaving it in the 
possession of the usurper, demands from him 
a compensation, the usurper has it not then 
in his power to restore it; and the case 
is, therefore, the same as if it had been 
destroyed, concerning which the two dis- 
ciples and Haneetia have disagreed.—Some 
have said that, according to the doctrine of 
the two discip! 3, the proprictor Is to take 
from the usurper the value of the dressed 
skin, and return to him whatever increase It 
may have reecived from the dressing, in the 
samo “anner as in the ease of a destruction ; 
whilst others have said that the pe 
is entitled only tu the value of an undressed 
skin of an animal killed according to the 
prescribed form.—All that has been adyaneed 
on this topic procecds on the supposition of 
the usurper having dressed the skin with 
something of valuc; for if he should have 
dressed it with something of no valuc, such 
as by means of moisture, or the heat of the 
sun, the proprictor is then entitled to take it 
from him without making him any return, 
since a dressing of that nature Is equivalent 
to the washing of cloths. If, also, in ‘his 
case, the usurper destroy the skin, he is re- 
spousible for the value of it in its dressed 
state. Some, on the contrary, have said that 
he is responsible for the value of it in its 
undressed state, because the dressing, as 
being an acquisition of his own, ought not 
to subject him to responsibility. The first 
opinion is adupted by most of the modern 
lawyers; and the reason of it is, that the 
uality of dressing, as being a dependent of 
thie skin, cannot be separated from it; and 
consequently, when responsibility takes place 
with respect to the original [the skin] it 
rust also operate with respect to the depen- 
dent, namely, the quality [vf dressing]. _ 
Case of converting usurped wine into 
vinegar, by means of mirigy arit some calu- 
able ingredient. —1¥ an usurper of wince con- 
vert it into vinegar by throwing salt into it, 
lawyers have said that, according to Hancefa, 
the vinegar becomes the property of the 
usurper without any thing beg due, from 
him; whereas, according to the two dis- 
ciples, the proprietor is entitled to take the 
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vinegar, -making a compensation to the 
usurper for the increase of the article by 
means of the salt (that is to say, he must 
give him a quantity of vinegar equal to the 
weight of the salt). If, on the contrary, 
the proprietor wish to lcave the vinegar 
with the usurper, and take a compensation 
from him for its value, the same two opinions 
that have been given with regard to the case 
above recited of the dressing of ao skin, pre- 
vail with regard to this case. If, also, the 
usurper destroy the wine, he is no ways 
responsible, according to Haneefa,—in oppo- 
sition to the opinion of the two disciples, as 
has been already recited in the case of dress- 
ing a skin.—If the usurper convert the wine 
info vinegar by incans of pouring vinegar 
into it, in that case it is related as an opinion 
of Mohammed that, provided the wine be 
turned into vinegar within the hour in which 
the usurper poured the vinegar into it, it is 
his property, without his being subject to 
any compensation; because the pouring of 
the vinegar, in such case, is equivalent to a 
destruction of the wine; and wine is not an 
article of value. I, on the other hand, the 
wine, because of the quantity of vinegar 
poured into it being small, should not be- 
come vinegar until after the lapse of a con- 
siderable period, it must in that ease be 
divided between the usurper and the pro- 
prictor, according to its measure; that is, 
the usurper is entitled to a part of it in pro- 
portion to the quantity poured in, and the 
proprictor to a part of 16 in proportion to 
the quantity of wine; beeause in this case 
the usurper has mixed his vinegar with 
What eventually became the vinegar of the 
woprictor ; and this (in the opinion of 
Mohammed) is not a destruction. In the 
opinion of Hanccia, however, the vinegar, 
In both cases, becomes the property of the 
usurper; because the immediate act of his 
pouring vinegar into the wine is (according 
to him) a destruction of it; and this destruc- 
tion docs not, on any supposition, occasion 
responsibility, because if considcred as a de- 
struction of wine, if is a destruction of a thing 
that bears no value, or if considered as the 
destruction of vinegar, it is a destruction of 
his own property, inasmuch as the vinegar be- 
comes the property of the usurper. According 
to Mohammed the usurper is not responsible 
where he destroys the liquor after its having 
become vinegar on the hour in which he put 
the other vinegar into it; for as, in this 
case, he acquires a right in the whole, he of 
course nicrely destroys his own. property ; 
whereas if he destroy it where it has become 
vinegar after a length of time, he is respon- 
sible, since in this case he destroys the pro- 
yerty of another. With respect to what has 
eee recited in Kadooree, some of our modern 
lawyers have said that it is absolute; that 
is, that in all conversions of usurped wire 
into vinegar, the proprietor is entitled to 
tuke it without making any compengation to 
the-usurper; because the thing thrown into 
the wine by the usurper is of no value, inas- 
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much as, by the mixture of it with wine, it 
becomes virtually wine, which is a thing of 
no value. There are a variety of opinions 
concerning this case, which the author of 
this work has recited in the Kafayat al 
Moontihee. 

A person is responsible for destroying the 
musical instruments, §c., or the prepared 
drink of a Mussulman,—Iy a person break 
the lute, the tabor, the pipe, or the cymbal 
of a Mussulman, or spill his Sikker,* or 
Monissaf,t he is responsible, the sale of such 
articles being lawful, according to Huneefa. 
The two disciples maintain that he is not 
responsible, they holding such article to be 
unsaleable. Some say that this diffvrence of 
opinion obtains only concerning such musical 
instruments as are merely used for amuse- 
ment; but that if a person break a drum, 
such as is used in war, or a tubor or cymbal, 
such as are allowed to be used in celebrating 
& marriage, he is responsible, according to 
all our doctors. Some, also, say that, in 
decrecing responsibility, opinions are given 
according to the ductrine of the two disei- 
ples. By Sikker is understood the juice ot 
unripe dates, which is suffered to ferment 
and acquire a spirit without boiling ; and by 
Monissaf, the juice of unripe grapes, boiled 
until only one half remain. ‘onecrning 
liquor boiled in the smallest degree, which 
is termed Bazik,t there are two opinions 
reported from Hanecta,—one, that it is a 
lawful subject both of sale and = responsi- 
bility,—and another, that it is not so. The 
arguments of the two disciples on this point 
arc,—F instr, that these articles are al] made 
for the purpuse of doing that which is offen- 
sive to the Law, and therefore are not valu- 
able property.—NSrconpLy, what the person 
in question has done was in reformation of an 
abuse; and as we are directed to reform abuses 
wherever they occur, he therefore is not re- 
sponsible, in the same manner as he would 
not be responsible if he were to destroy those 
articles by order of the magistrate. The 
argument of Ilancefais that the articles in 
question are property, as being capable of 
yiclding a actu advantage, although they 

e also capable of being used unlawfully, and 
therefore resembleZa female singer,— whence 
there is no reason why they should not be 
considered as valuable property. As, there- 
fore, those articles are (according to Hanecfa) 
of a valuable nature, a reparution is duc 
from the destroyer of them; and if a person 
were to sell them, the sale is awral for 
the obligation of reparation, and the legality 
of sale, depend upon an article being pro- 
perty, and capable of valuation, circum- 
stances which exist with respect to the arti- 
cles in question. The reformation of abuses, 





* A sort of intoxicating liquor. 

+ Half boiled wine. (These terms are fully 
explained*in Book XLVI., treating of Pne- 
hibited Liquors.) 

t A species of date wine. 
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moreover, is committed to the hands of ma. 
gistrates, as they are enabled, by the nature 
of their office, to carry it into effect; but it is 
not entrusted to others, excepting merely to 
the extent of verbal instruction and advice. 

And must compensate for them by paying 
their intrinsic value.—PROCEEDING upon the 
doctrine of Haneefa, the destroyer, in the 
case here considered, is responsible for the 
value the articles bear in themselves, inde- 
pendent of the particular amusement to 
which they contribute. Thus if a female 
singer (for instance) be destroyed, she must 
be valued merely as a slave girl; and the 
same of fighting rams, tumbling pigeons, 
game cocks, or eunuch slaves; in other 
words, if any of these be destroyed, they 
must be valued and accounted for at the 
rate they would have borne if unfit for 
the light and evil purposes to which such 
articles are aeons applied ; and so like- 
wise of pipes, tabors, and other musical 
instruments. It is to be observed that, in 
the case of spilling Sikker or Monissaf, the 
destroyer is responsible for the value of the 
article, and not for a similar, because it does 
not become a Mussulman to bo proprietor of 
such articles. If, on the contrary, a person 
destroy a crucifix belonging to a Christian, 
he is respousible for the value it bears as a 
crucifix ; because Christians are left to the 
practice of their own rcligious worship. 

The usurper of a Modabbira ts responsible 
for her value tf she die in his possession ; but 
not the usurper of a Mokatiba.—I\¥ a person 
usurp the Modabbira of anothcr, and she die 
in his possession, he is responsible for her 
value; whereas, if a person usurp the Am- 
Walid of another, and she dic in his pos. 
scission, he is not responsible. This is 
according to Hancefa. The two disciples 
maintain that the usurper is responsible for 
the value in cither instance.—The reason of 
this glifference of opinion is, that a Modabbira 
is universally admitted to be valuable pro- 
perty; and an Am-Walid is not valuable, 
according to Hanecfa; whereas the two 
disciples hold an Am-Walid to be valuable. 
The arguments on both sides have been 
already detailed at length in treating of 
Manumission. 


BOOK XXXVIII. 
OF SUAFFA. 


Definition of Shaffu.—Suarva, in the 
language of the LAW, signifies the becoming 
proprietor of lands sold for the price at 
which the purchaser has bought them, al- 
though he be not consenting thereunto. This 
is termed Shaffa, because the root from 
which Shaffa is derived signifies conjunc- 
tion, and the lands sold are here conjoined 
to the land of the Shafee, or person claiming 
fac right of, pre-cmption. 
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Chap. 1.—Of the Persons to whom the 

ight of Shaffa appertains. 

Chap. [1.—Of Claims to Shaffa; and of 
Litigation concerning it. 

Chap. I1I.—Of the Articles concerning 
which Shaffa operates. —— 

Chap. 1V.—Of Circumstances which in- 
validate the Night of Shaffa. 


CHAPTER I. . 


OF THE PERSONS TO WHOM THE RIGHT OF 
SUAFFA APPERTAINS. 


The right of Shaffa appertains to a part- 
ner in the property, a participator in the 
immunities of the property, and a neighbour. 
—THE right of Shatta appertains,—I. to a 

artner in the property of the land sold,— 
I. to a partner in the immunitics and 
appendages of the land (such as the right to 
water, and to roads); and IIl. to a neigh- 
bour.—The right of Shaffa in a partner is 
founded on a precept of the prophet, who 
has said, ‘The right of Suarra holds in a 
partner who has not divided off and taken 
separately his share.”’—The establishment of 
itina neighbour is also founded on a saying 
of the prophet, “The neighbour of a louse 
has as ipcrior right to that house; and the 
neighb ur of lands has a superior right to 
those lands; and if he be absent, the scller 
must wait his return; provided, however, 
that they both participate in the same read ;”’ 
—and also, ‘SA Aceliboue has a right, supe- 
rior to that of a stranger, in the lands adja- 
cent to his own.”—Shafei is of opinion that 
a neighbour is not a Shafee ;* because the 

rophet has said, ‘‘SHarra relates to a thing 

eld in joint property, and which has not 
been divided off: ’ when, therefore, the pro- 

erty has undergone a division, and the 
boundary of each partner is particularly dis- 
criminated, and a separate road assigned to 
each, the right of Shaffa can no longer xist. 
Besides, the existence of the right of Shaifa 
is repugnant to analogy, as it involves the 
taking possession of another's property con- 
trary to his inclination; whence if must be 
confined solely to those to whom it is parti- 
cularly granted by the Law. Now, it is 
granted particularly to a partner; but a 
neighbour cannot be considered as such ; for 
the intention of the LAW, in granting it toa 
partner, is merely to prevent the inconveni- 
ences arising from a division; since if the 
partner were not to get that share which is 
fhe subject of the claim of Shaffa, a new 
purchaser might insist upon a division, and 
thereby occasion to him a great deal of un- 
necessary vexation ;—but as this argument 


does not hold good in behalf of a neighbour, | 


he therefore is not entitled to the privilege 
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_* In other words, ‘‘ is not entitled to the 
right of SHarra;’’—Shafee being the term 
used to express the person endowed with that 
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of Shaffa.— We,* on the contrary, allege 
that the precept of the prophet, already 
quoted, is a sufficient ground for establishing 
the right of Shaffa in a neighbour.—Besides, 
the reason for establishing this right in a 
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artner is, the circumstance of his property 
eing continually and inseparably adjoined 


to that of a strangert (namely, the pur- 


chaser), which is injurious to him, because 
of the difference of a stranger’s disposition, 
and so forth; and certainly a greater regard 
is due to the partner than to the stranger 
who may have made the purchase, since the 
vexation that would ensue to the partner 
from forcing him to abandon a place which, 
from long residence, may have acquired his 
affections, would doubtless be greater than 
that to which the stranger is subjected ; for, 
although he may thus be dispossessed, con- 
trary to his inclination, of a property over 
which he has acquired a right by purchase, 
yet still the grievance is but inconsiderable, 
since he is not dispossessed without recelv- 
ing a duc consideration :—and as all these 
reasons equally hold in behalf of a neigh- 
bour, he is therefore entitled to the privilege 
of Shatfa as well as a partner.—The reasons, 
moreover, on which Shafei grounds the right 
of a partner, and the distinction he makes 
betwixt a partner and a neighbour, can by 
no means be admitted ; since the Inconvenl- 
ences attending a division of property are 
ullowed by the Law; and are not of such a 
nature that the preventing of them should 
justify the injury which must be committed 
in depriving another of his property contrary 
to his inclinations.---The order in which we 
have classed the persons entitled to the pri- 
vilege of Shaflais founded on a precept of 
the prophet, who has said, ‘A partner in 
the thing itself has a superior right to one 
who 1s only) a partner in its appendages ; 
and a partner in the appendages of the pro- 
perty precedes a neighbour.’ Besides, the 
conjunction occasioned by a partnership in 
the property itself is of all others the strong- 
est; and next to it is that occasioned by a 
partnership in the appendages (since* here 
the party participates in the immunities of 
the property, which is not the case with a 
neighbour) ; and a superiority of right, in 
every instance, depends on the strength of 
the cause, or fundamental principle. The 
vexations, moreover, and inconvenience 
arising from a division may be admitted as 
an additional argument, although it be not 
of such weight as to forma ground for injury 
to another. 

No person can claim it during the existence 
af one who has a superior right. —A PARTNER 
merely in the road or the rivulet, or a neigh- 
bour, cannot be entitled to the privilege of 
Shaffa during the existence of one who is a 





* Meaning, the Haneefites 
to, the followers of Shafei). 
' Arab. Dakheel ; meaning, literally, “an 
arriver;’’ 1e. a new comer. 


(in gpposition 
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artner in the property of the land; for titled to the privilege of Shaffa; whereas, 
us is the superior right, as has been already if a house situated in the long lane be sold, 
shown. a the inhabitants of both lanes are so entitled, 

Unless he first relinguish it, when the title The reason of this is, that the right of egress 
devolves to the next in succession. —Ir a and regress in the short lane is participated 
partner in the property of the land relin- only by its own inhabitants, whereas the right 
quish his right of Shatfa, it devolves next in the long lanc appertains equally to the in- 
to him who 1s a partner in the road; and if habitants of both ;—as has been already ex- 
he also relinquish his right, it falls to the plained under the head of ‘ Duties of the 
Jar Molasick, or ae whose house is Kazex.” The same rule also holds good in 
situated at the back of that which is the the case of a small rivulet issuing out of 
object of Shatta, having the entry to it by another, 
another road. Aboo Yoosaf is of opinion, (Turlaying of beams on the wall of a house 
that during the existence of a partner in the, gives a right of Shaffa from neighbourhood, 
ground, whether he resign or insist upon his | but not from partnership, since this act does 
right, no other person is entitled to the pri-| not constitute a partnership in the property 
vilege of Shaffa; for by Ins existence all: of the house. In the same manner, also, a 
others are excluded; and whilst the eacluder, person who is a partner in a beam laid on the 
remains the excluded have no right; as holds! top of the wall is ouly held in the light of a 
in Inheritance.—The ground on which the | neighbour, 
/ahir Rawayet (first quoted as above) pro-| Zhe right of all the Shafces (claiming upon 
ceeds is, that the cause of the privileze of | equal ground) is equal, without any regard to 
Shafia exists with respect. to each of the he ectont af their propertiecs,—W WEN there 
above-mentioned persons. The partner, how-) is a plurality of persons entitled to the pri- 
ever, has the superior right. Upon his re- vilege of Shaffa, the right of all is equal, and 
linquishing it, therefore, the one who is neat noregard is paid to the extent of their several 
to him in order of preeedence Will assume propertics, Shafei matutains that the right 
it;—in the same manneras holds withrespeet of Shaffa in this case is possessed by the 
to debts contracted during health, when they parties in proportion to their several proper- 
came in competition with debts contracted in ties; because Shafia is one of the immunitics 
sickness; that is, the former are first. dis- of their property, and must therefore be held, 
charged ; but if the creditor whose debt was like the profits of trade, the produce of lands, 
contrasted jn health relinquish jus claim, the offspring of slaves, or the fruit of trees, 
the estate of the deceased is then appro- in proportion to their respective shares in the 
priated to discharge the claim of him whose joint property. The argument of our doctors 
debt was contracted under sickness. ix, that the parties being all equal with re- 

A person who isa joint proprictor of only spect to the principle on which their right of 
apart of the article has a title superior to a Shatla is grounded (namely, a conjunction 
newghbour.—A PERSON Who isa jomt proprice with the Haile sold), they are all conse- 
tor of only a part of the property sold (such quently equal in the right itself, - whenee if 
asa partner ina particular room or wall of a only one partner were prosent, however in- 
house), as he has a right superior to one who considerable his share might be, he would be 
iy neighbour to that particular part, so like- entitled fo the whole of the Shatla.—In reply, 
wise has he aright superior to onc who is a moryoyer, to the arguments used by Shafei, 
neighbour to the rest of the house. This is it isto be observed that the disscising another 
an approved maxim of Aboo Yoosaf; for the of his property, contrary to his inclination, 
conjunction holds stronger in the case of a is not one of the immunities of property, 
person who isa joint proprictor of only a part and is very different from the profits of 
of the house, than in that of one who is trade, the fruits of trees, or the like, whic 
merely a neighbour It is neccessary thatthe are produced absolutely from the property 
road or rivulet, the joint participation in  itsclf. oo — 
which givesa claim to the privilege of Shaffa, — Jr one of the parties rclinquish his right 
be private. By a private road is understood it devolves to the others, and is participated 
aroad shut up at one end; and by a private | equally amongst them; for although the 
rivulet we understand a stream of watcr in) grounds of their right were complete, yet 
which boats cannot pass and repass; for| they were obstructed from enjoying the 
otherwise it is a public river. (Lhis is ac- | entire privilege by the intervention of his 
cording to Hanecta and Mohatained. It is) might; but that right. oe resigned, the 
reported from Aboo Yoosut, that a private ; obstruction conscquently no longer remains, 
rivulet is a stream which affords waterto two} Jf some be absent, the Shaffa is adjudged 
or three pieces of ground; but if it exceed | ey amongst those who are present 
that, it is a public one.) hut the absentees appearing receive their 

The relative situation of the property de- | sharcs.—I¥ some of the partners happen to 
termines the right, when Hanied on the plea| be absent, the whole of the Shaffa is to be 
of neighbourhood.—1¥ a house besold, situated decreed equally. amongst those who are 
in a short lane, shut up at one end, commu- | present; for it 18 a matter of uncertainty 
nicating through another lane, shut up a) whether those who are absent would be in- 
at one end, but of greater extent, inthis case clined to demand their right ; and the rights 
the inhabitants of the short lane only areen- ef those who are present must not be pre- 
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judioed on a mere uncertainty.—If, how- 
ever, the should have decreed the 
whole of the Shaffa to one who is present, 
and an absentee afterwards appear and claim 
his right, the Kazee must decree him the 
half; and so likewise if a third appear, he 
must decree him one third of the shares 
respectively held by the other two; in order 
that thus an equality may be established 
amongst them. et ei : 

Ir the person present should relinquish his 
Shaffa after the whole has been decreed to 
him by the Kazee, and the absentee after- 
wards appear, he is in this case entitled to 
cluim only one half; because the decree 
which the Kazee has passed, awarding the 
whole to the other, absolutely extinguished 
one half of the absentee’s right.—It were 
otherwise if the person present relinquish 
his right previous to any decree being passed 
by the Kazce, and afterwards the absentee 
appear; for in this case he [the abscntce] 1s 
entitled to the whule of the Shaffa. 

The right does not operate until after the 
sale of the property. Tin privilege of 
Shaffa is established after the sale; for it 
cannot take place until it be manifest that 
the proprietor is no longer inclined to keep 
his house; and this is manifested by the sale 
of it. [tis therefore suflicient, in order to 
prove tne sale and establish the privilege of 
Shaffa, that the seller acknowledge the sale, 
although the person said to be the buyer 
deny it. 

Nor until it be regularly demanded,—Tn¥ 
right of Shaffa is not established until the 
demand be regularly made in the presence of 
witnesses ;-—and it is requisite that it be 
made as soon as possible after the sale 1s 
known; for the right of Shaffa is but a feeble 
right, as it is the disseising another of his 

roperty merely in order tu prevent appre- 
healed inconveniences.— It 18 therefore TC- 
quisite that the Shafce without delay, dis- 
cover his intentions, by making the demand ; 
which must be done in the presence of wit- 
nesses, otherwise it cannot be afterwards 
proved before the Kazee. 

Netther does the property go to the Shafee 
but by the TinreNter of the purchaser, or a 
decree of the magistrate.—- WukN the demand 
has been regularly made in the presence of 
witnesses, still the Shafee does not become 
proprietor of the house until the purchaser 
surrender it to him, or until the magistrate 
pass a decree; because the purchaser’s pro- 

erty was complete, and cannot be trans- 
eferred to the Shafee but by his own consent, 
or by a decree of a magistrate; in the same 
manner as in the case of a retraction of a 

rant, where the property of the grantee 
bene completely established by the grant, 
it cannot bo transferred to the granter, but 
by the surrender of the grantee, or by a 
decree of a magistrate. The use of this law 
appears in a case where the Shafee, after 
having preferred his claim before witnesses 
previous to the decreo of the magistrate or 
the surrender of the purchaser, dics, or se}'s 
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' the house from whence he derived his right ; 
-—or where the house adjoining to that to 
‘which the right of Shaffa relates is sold ; for 
in the first of these instances the house 1s not 
a part of his hereditaments, because it was 
not his property; and the right of Shaffa 
fails in the second instance, as the funda- 
mental principle of that right is extinguished 
revious to his becoming the proprietor ; and 
in the third case, he has no right of Shaffa 
with respect to the house which is sold, since 
the house from which he would have derived 
that right is not his property. 


CHAPTER ITI. 
OF CLAIMS TO SHAFFA, AND OF LITIGATION 
CONCERNING IT. 

The claims are of three kinds, I. The 
immediate claim (chich must be made on 
the instant, or the Shafec forfeits his title), 
—(‘LAIMS to Shatfa are of three kinds.—The 
first of these is termed Talb Mawasibat, or 
immediate claim, where the Shafce prefers 
his claim the moment he is apprised of the 
| sale being concluded ; and this it is nceessary 
| that he should do, insomuch that if he make 
any delay his right is thereby invalidated ; 
for the mght of Shaffa is but of a feeble 
nature, as has been already observed ; and 
the prophet, moreover, has said, ‘S The right 
of SITAFFA is established in him who prefers 
his claim without delay.” 

Ir the Shafce reccive a letter which, either 
in the beginning or the middle, apprises him 
of the circumstance of his Shatfa, and he 
read it on to the end, his right of Shaffa is 
thereby invalidated. Many of our modern 
doctors accord in this opinion ; and it is 
in one place recorded as the doctrine of 
Mohamimed.—In another place, however, it 
is reported from him, that if the man claim 
his Shatfa in the presence of the company 
amongst whom he may be sitting when he 
receives the intelligence, he is the Shafee, 
his right not being invalidated unless he 
delay asserting it till after the company 
have broke up. Both these opinions are 
mentioned in the Nawadir ;—and Koorokhee 
passed decrees agrecably to the last quoted 
report ; because the power of accepting or 
rejecting the Shaffa being established, a 
short time should necessarily be allowed for 
reflection ; in the same manner as time is 
allowed to a woman to whom her husband has 
given the power of choosing to be divorced 
or not. 

Ir the Shafee, on hearing of the sale, 
exclaim ‘‘Praisc be to Gop!” or ‘‘ There 
is no power or strength but what is derived 
from Gop!” or ‘‘Gop is pure!” his ri 
of Shaffa is not invalidated, insomuch that 
if, immediately on pronouncing these words 
he without delay claim his Shaffa, he wi 
accordingly get it; because the first of these 
is considered as a thanksgiving on his being 
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freed of the neighbourhood of the seller ; 
the second (which is an expression of ad- 
miration) is supposed to proceed from the 
astonishment with which he is struck at the 
intention manifested by the seller of doing 
a thing which would be vexatious to him; 
and the last is considered as an exclamation 
prefatory to further discourse. None of 
these expressions, therefore, can imply a 
refusal or rejection of the Shafth.—In the 
same manner also, if, on reeviving the news: 
of the sale, he ask ‘‘ Who is the purchascr, 
and how much is the price?” it does not, 
invalidate his right; since these questions | 
cannot be considered as a refusal, but on the 
contrary it may be concluded trom them 
that if the price be reasonable, and the 
purchaser a person whom he would not he. 
us a ncighbour, he will afterwards eluam his 
right of Shatfu. 

It is not material in what words the claim 
is preferred; it being sufticient that they | 
imply a claim, ‘Thus if a person say“ ]. 
have claimed my Shatla,’ or “ T shall clan | 
my Shatta,”’ or “1 do claim my Shatfa,’ all! 
these are good; for it is the meaning, and! 
not the stvle or mode of expression, Which , 
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which the dispute hés arisen; and upon the 
Shafee thus taking some person to witness 
his right of Shaffa is fully established and 
confirmed. The reason of this is, that both 
the buyer and seller are opponents to the 
Shafee in regard to his claim of Shaffa; the 
une being the possessor, and the other the 
eee of the ground ;—and the taking 
evidence on the ground itself is also valid ; 
because it is that to which the right relates. 
If the seller have delivered over the ground 
to the buyer, the taking evidence against 
him is not sufficient, he being no longer an 
opponent ; for having neither the possession 
nor the property, he is as a stranger, The 
manner of claim by affirmation and taking 
to witness is, the claimant saying ‘‘Such a 
person has bought sucha house, of which J 


cam the Shatee; | have already claimed my 


pus tlege of Shaffa, and new again claim it: 
© therefore witness thereof.” (It is reported 
from Aboo Yoosaf that if is requisite the 
mune of the thing sold, and its particular 
boundaries, be specified ; because a claim is 
not valid unless the thing demanded be 
preeisely huown,) 

adn TIL, claim by Utigation.— Tar third 


is here considered. vtnode of claim to Shatla is termed Talb 
Wen news of the sale is brought to the Nhascomat, or claim by litigation,—which 
Shafee, it is not necessary, aecording tolis performed by the Shafee petitioning the 
Haneefa, that he assat his itention of Kazectocommand the purchaser to surrender 
claiming the Shatfa before witnesses, unless up the ground to him; the method of doing 
the news be communicated to him by two! which will. hereafter be particularly ex- 
men, or one man and two women, or one | plamed. ar 
upright man. ‘The two disciples matntam | of delay tn the litigation does nat invalidate 
that he ought to declare his intentions before | he elaim,- lr the Shiatee delay making 
Witnesses as soon as the nows is communi! claim by litigation, stil his right does not 
cated to him by one person, being cither a drop, according to Haneefa. Such also is 


freeman or a slave, a woman or a child,— 
provided, however, that the person. be, in 
his belicf, a true speaker.—It is otherwise 
where a woman is informed that her husband 
has given her the power of divorcing her- 
self; for in that ease it docs not signity who 
is the informer, or What is his character. 

Ir the person who gives the intelligence to 


the Shafee be himself the buyer, i 1s not | 


(according to Taneefa) in such case neces- 
sary that he be an upright man; beeanse he 
is the opponent; and uprightness 1s not 
requisite in him. 


IL The claim by affirmation and taking | 


the generally received opinion; and deerces 
pass accordingly. There is likewise one 
opinion recorded from Aboo Yoosaf to the 
same cffect. Mohammed maintains that if 
the Shafee postpone the litigation for one 
mogth after the taking of evidence, lis right 
drops. ‘This is also the opinion of “4 =: 
and if is related as an opinion of Aboo 
Yoosaf, that the right of the Shafee becomes 
null if he delay the litigation after the 
Kazoo has held one court ; for, if he willingly, 
and without alleging any cxcuse, omit to 
commence the litigation at the first court 
held by the Nazee, itis a presumptive proof 


to witness (irhich mist be made as soon as , of his having deelined it. ‘The reasoning on 
conreniently may be after the other).—] HT Which Mohammed founds his opinion In this 
second mode of claim to Shaffa is termed the , particular is, that if the right of the Shafee 
Talb Takreer wa Ish-had, or claim by affirma-; was never to be invalidated by his delaying 
tion and taking to witness ;—and this also is; the tigation, it would be very vexatious to 
requisite; because evidence is wanted in the buyer; for he would be prevented frag 
order to establish proof before the magis- | cujoying his property, in the apprehension 
trate; and it is probubl that the Claimant , of being de wived of it by the ¢ aim of the 
cannot have witnesses to the Tulb Mawasi- | Shatec.~'l have therefore (says Moliammed) 
bat, as that is expressed iminediately oni limited the delay that may be admitted to 
intimation being received of the sale. It is}one month, as being the longest allowed 
therefore necessary afterwards to make the | term of procrastination.”—In support of the 
Talb Ish-had wa Takreer, which is done by | opinion of Haneefa, it is urged that the right 
the Shafec taking some person to witness,— ‘of the Shafee being firmly established by the 
either against the scller, if the ground gid taking of evidence, it cannot be extinguished 
be still in his possession,—or against the but by his own rejection, openly declared ;~— 
purchaser, —or upon the spot regarding sin the same manner as holds in all other 





556 


but if it were admitted a modification of the 
price, it would be a right of the seller, like 
the price itself;—this case being analogous 
to where a man purchases a thing for a price 
payable at a distant time, and afterwards 
sells it again by a tawleeat sale ;—in which 
instance, if no such stipulation be expressed, 
the second purchaser is not entitled to_a 
term of credit,—and so here likewise.—If, 
in the case here considered, the land be still 
in the possession of the seller, and the Shafee 
take it and pay him the price in ready 
money, his [the scller’s] claim against the 
purchascr ceases; for the bargain with 
respect to him is dissolved, and the Shafce 
is substituted in his pee as has been already 
explauined.—I{, on the contrary, the land be 
in the possession of the purchaser, and the 
Shafee take it from him, still the seller must 
allow to the purchaser the term of credit 
originally settled ; because the bargain be- 
twixt them is not dissolved by the Shafee’s 


taking thé land, and the case is therefore: 


the same as where a person makes a purchase 
upon credit, and then sells the article for 
ready moncy, in which case the first seller is 
not entitled to demand ready moncy froin 
him. Itis, however, lawful for the Shafee 
to defer taking the land until the term of 
credit be expired: but he must make his 
demand without delay; forif he negleet to 
make an immediate demand, his right of 
Shaffa, according to WTancefa and Mohammed, 
beeomes null:—contrary to the opinion of 
Aboo Yoosaf.—The reason for the opinion of 
Waneefa and Mohammed upon this head is, 
that as the Shaffa has existenee from the 
time of the sale, it is therefore requisite that 
the claim be made upon the instant of the 
sale being known. The reason for Aboo 
Yoosaf’s opinion is that ‘the only use of the 
claim is to enable the Shafce to take the 
land,” which end cannot be at present 
effectod, whence he remuins silent; and as 
this silence docs not argue any reetssion 
from his right, that is consequently not in- 
validated. To this, however, if may be 
replied, that the taking of the land is a 
matter posterior tothe claim ; and the Shafee 
has it, moreover, in his power to take it on 
the instant, by paying down the price. 

Case of property subject to Shafha, pur- 
chased by a Zinmee for a price consisting of 
unlawful articles.—lr a Zunmee purehase 
land for wine or pork, and the Shafce be also a 
Zimmee, he [the Shafec] may take the land 
for an equal quantity of similar wine, or for 
the value of the pork; bevause a bargain of 
“unis kind is held valid amongst Zimmees ; and 
as the right of Shaffa is enjoyed in common 
by both Mussulmans and Zimmees, and wine, 
amongst the latter, is held as vinegar amongst 
the former, and hogs as sheep, It follows that, 
vinegar being included under the denomina- 
tion of Zovat-al-Imsal, and sheep under that 
of Zooat-al-Keem, the Shafee is at liberty to 
take the land for an equal quantity af wine, 
or for the value of the pork. If, on the con- 
trary, the Shafee be a Mussulman, he is to 
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take the land for the value of the wine as well 
as of the pork; for the giving or receiving of 
Wine amongst Mussulmans is prohibited by 
their religion, and it is therefore, with re- 
epert to them, reckoned also amongst the 
things which are of the denomination of 
Zooat-al-Keem.—If, on the other hand, there 
be two Shafees, the one a Mussulman and the 
other a Zimmee, the former must take half 
of the land for half the value of the wine, 
and the latter the other half, for half the 
quantity of the wine.—If, also, the Zimmee 
Shafee become a Mussulman, as his right is 
strengthened, not invalidated, by his con- 
version, he is therefore to take his half of 
the land for half of the value of the wine; 
because, by his embracing the faith, he is 
incapacitated from paying the actual wine, 
which then (as it were) becomes non-existent 
with respect to him ;—in the same manner as 
where a person makes a purchase of a house 
for a measure of green dates, and a Shafee 
afterwards appears, at a time when the season 
for green dates is past, in which case he must 
take the house for the value of the dates,— 
and so likewise in the present instance, as 
wine is, in effect, non-existent with respect 
to Mussulmans, they being prohibited, by 
the Law, from using it in any shape. 
Section, 

The Shafee may either take the buildings 
or plantations of the purchaser (paying the 
value), or may cause them to be removed.— 


Iv the purchaser of ground subject toa claim 
of Shaffa crect buildings or plant trees upon 


‘it, and the Kazec afterwards order the ground 


to be delivered to the Shatfec, it in this case 
rests with him [the Shatee] either to take the 
ground, together with the building or trees, 
paying the value of both, or to oblige the 
purchascr to remove them. This is the doc- 
trine of the Zahir Rawayet. It is recorded 
from Aboo Yoosat that the Shafee cannot 
oblige the purchaser to remove his buildings; 
but he must either take the ground, paying 
the value of the trees or buildings, or relin- 
quish the whole. This is also the opinion of 
Shafei, Ile, however, admits that the Shafee 
may cause the buildings or the trees to be 
removed, on indemuifying the purchaser in 
the loss he may thereby sustain. In short, 
according to him, the Shafee has three things 
in his option; for he may either take the land, 
together with the trees and buildings, paying 
the value of those,—or he may cause them to 
be removed, indenmifying the purchaser,—or, 
lastly, he may 1clinquish the whole. In sup- 
port of the opinion of Aboo Yoosaf two argu- 
ments are urged. Frrst, the purchaser was 
justifiable in erecting the buildings, since the 
ground was his own property, and it would 
therefore be unjust to oblige him to remove 
them ;—in the same manner as where ground 
isfor a short time transferred bya grant, or by 
a defective sale, and afterwards taken back,— 
in which case the granter or the seller has it 
nvt in his power to oblige the grantee or the 
purchaser to remove any baildines he may 
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| have raised upon the ground whilst it was in 


his possession,—-or (in cases of Shaffa) where 
the purchaser has raised a crop of grain 
from the ground,—in which case the Shafee 
cannot oblige him to remove it until it be fit 
for reaping.—SECONDLY, in the present case 
one of two grievances must follow; for either 
the Shafee must suffer a grievance in being 
obliged to pay an enhanced price for his 
Shaffa on account of the additional value of 
the buildings, or else the purchaser must 
suffer a grievance in being compelled to 
remove them. Now the Vitter of these 
grievances is the heaviest, for it is a loss 
without any recompense; whereas the in- 
crease of price paid by the Shafce is not 
without a Ha adenition ;—and where the 
Shafee either takes the ground, paving for 
ithe trees and buildings, or relinquishes the 
| whole, the greater of the two grievanees is 
, obviated, and the smaller one only is induced. 
; The reasons urged in behalf of the opinion 
; quoted from the Zahir Rawayet are, that 
as the purchaser has planted trees or creeted 
buildings on ground over which the rights of 
‘another extend, without first obtaining the 
| sanction of that other, they must be removed, 
‘in the same manner as where a person who 
holds ground in pledge builds upon it with- 
out the permission of the pledger.— Besides, 
the right of the Shatfce is stronger than that 
of the purchaser, as being ot prior date; 
whence it is that any act of the purchaser, 
even such as the selling or granting of the 
cround, may be dissolved. It is otherwise 
with respect to a grantee, or a purchaser 
under an invalid contract (aceording to 
Maneefa) ;1 because they act under a per- 
mission from the possessor of the right ; and 
also, because the right of resumption, in 
cases of gift or invalid purchase, is but of a 
weak nature,—whence it discontinucs upon 
the erection of buildings. 
Shaffa, on the contrary, still continues in 
force; and therefore the rendering absolutely 
obligatory the value of the trees or build- 
ings, upon the Shafee, in case of lus claiming 
his right, would be absurd; in the same 
manner as holds in cases of claim of right ;* 
—in other words, 1f a person purchase land, 
and plant or build upon it, fn it afterwards 
prove the right of another, the purchaser 
recovers the price of the land and the value 
of the trees and buildings from the seller, 
and not from the claimant of right; and in 
the present instance the Shafee stands as the 
claimant of right. Analogy would suggest 
that grain also should be removed from the 


* * , ; , ona ‘ 
land; but, by a more favourable construc eo a Se ae 
tiun of the Law in this particular, it is not; such case the hall of the 


to be removed; because the term of its 
continuance is limited and ascertainable ; 
and as the delay ney be recompensed to the 
Shafee by a rent or hire, it cannot thercfore 
be very gricvous to him. 


* Arab. Istihkak, meaning, a claim set up 


to the subject of asale. (See Vol. II. p. 294.) 
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The Shafee is not entitled to any remune- 
ration Pha busldings erected or trees planted 
on land which proves the property of another : 
—but he may remove hem te a Shafee, 
having obtained possession of his Shaffa 
land, erect buildings, or plant trees upon it, 
and it afterwards appear that the land was 
wrongfully sold, being the property of 
another, the Shafee recovers the price,— 
from the seller, where he had taken tho 
land from him,—or from the purchaser, 
where he had taken it from him; because it 
is evident that it was wrongfully taken. 
He is not, however, entitled to recover from 
either party the value of his buildings or 
trees, but. is at liberty to earry them wherever 
he pleases.—It is recorded from Aboo Yoosat 
that the Shafee may also recover the value 
of the Inuildings or trees from the person 
from whom he received the ground } because 
that) person, under such circumstances, is 
considered as the seller, and the Shafee as 
the purchaser; and it is an established rule 
that the purchaser may recover from the 
seller the value of sueh buildings as he has 
erected on the ground, if it appear that the 
vround sold to Hie was not the property of 
the seller, but of another person. There is, 
however, a difference, in this case, betwixt 
a Shafee and an ordinary purchaser; for 
the Jatter is deceived by the seller, and is 
empowered by him to take the ground,— 
whereas the Shafee is not deceived by the 
purchaser, nor can he be said to be em- 
powered by him to take the ground, since the 
purchaser himself is compelled, the Shafee 
taking possession of the ground without his 
eonsent. 

Tf the property have sustamned any acer. 
dental or natural injury after sale, still the 
Shafee cannot take it for less than the full 
price. Te aman purchase a. house or garden 
subject to a claim of Shaffa, and the building 
(owing to some unforeseen calamity) be de- 
stroycd, or the trees decay, it rests in the 
option of the Shafee cither to resign the 
house or garden, or to take it and pay the 
full price; because, as buildings or trees are 
mere appendages of the Scant (whence it is 
that they are included in the sale of land 
without any particular mention being made 
of them), no particular part of the price 
18 set against ae where they have 
been wilfully destroyed by the purchaser, in 
which case it is law ful for him [the Dena 
to sell the appendages so -destroyed, an 
make a profit by them, exclusive of the full 
price of the ground. It is otherwise whetees 
half of the ground is inundated; for in * 

ae itself being 
destroyed, the Shafec nay take the remainder, 
paying only half the original price. 

If the injury be committed by the pur- 
chaser, the Shafee may take the ground alone 
at its estimated value—I¥ the purchaser wil- 
fully break down the erections, the Shafee 
may cither resign his claim, or may take the 
arca of ground for a proportionable part of 
tle original price ; but he is not entitled to 
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the ruins, because they are become a separate 
property, and are no longer appendages of 
“"__ ground ; and the right of Shaffa extends 
only to the ground, and to things so attached 
to it as to be appendages. 
Case of a Shafee taking ground with fruit 
trees.—IF a man purchase a picce of ground, 
having date trees upon it bearing fruit at the 
time, the Shafee is entitled to take the fruit, 
—provided particular mention have been 
made of it in the sale, for otherwise it is 
not comprehended. What is here advanced 
proceeds upon a favourable construction. 
Analogy would suggest that the Shafee is 


not entitled to take the fruit; because, as | 
the fruit is a dependant both of the tree and } 


of the ground (whence it is not included in a 
sale of ground unless it be _ particularly 
mentioned), it therefore resembles the furni- 
ture of a house. The reason for a morc 
favourable construction, in this particular, 
is that the fruit, in consequence of its con- 
nexion with the tree, is a dependant of the 
land, in the same manner as an ercction, or 
any thing inserted in the wall ofa house, 
such as a door, for instance; and thercfore 
the Shafee is entitled to take it. ‘The same 
rule also holds where the ground is purchased 
at a time when there is no fryit upon the 
trees, and the fruit is afterwards produced 
whi'st it [the ground] is yet in the pur- 
chaser’s possession ;~In other words, the 
Shafee is here also entitled to take the fruit, 
because that is a dependant of the original 
article ; in the same manner as in the ease of 
a female slave who is sold,—if she be de- 
livered of a child previous to her being given 
over to the purchaser, still the child, as 
well as its mother, is the property of the 
purchaser. ee 

In either of the two preceding cases, if the 

urchuser have gathered the fruit, and the 
Bhateo afterwards come and claim his privi- 
lege, he is not entitled to the fruit so gathered; 
for it is no longer an appendage of the 
ground, It is said, in the Mabsoot, that if 
the purchaser have gathered any of the fruit, 
a proportionable abatement should be made 
in the price to the Shafee. The compiler of 
the Hedaya remarks, that this is in the 
former only of the two above-mentioned 
cases; for the fruit being produced at the 
time, and being actually and expressly in- 
cluded in the sale, it is natural to suppose 
that a part of the price was given in con- 
sideration of it; whereas, in the latter case, 
the fruit was not produced, and could only 
«be included in the sale as a consequent, 
whence no part of the price could have been 
set against it. 


CHAPTER III. 
OF THE ARTICLES CONCERNING WHICH 
SHAFFA OPERATES. 


The right of Shaffa holds with respect to 
all tmmoveable property.—THE privilege ef 
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Vor, i 


Shaffa takes place with respect to i__- 
able property, notwithstanding it be 
capable of division, such as ‘a bath, a m_, 
or a private road. Shafei maintains thi- 
nothing is subject to Shaffa but what -: 
capable of being divided ; because (accord 
ing to his tenets) the end of Shaffa is to\ 
obviate the inconveniences attending a divi- 
sion of property, which does not hold in a 
property incapable of division. Our duc- 
trine, however, is grounded on a precept of 
the prophet, who has said ‘‘SHarra takes 
lace with regard to all lands or houses.’ 
3esides, according to our tenets, the grand 
principle of Shaffa 1s the conjunction of pro. 
perty, and its object (as we have already 
explained) to prevent the vexation arising 
from a disagreeable neighbour; and this 
reason is of equal foree whether the thing 
be divisible or otherwise. 

Tne privilege of Shaffa does not extend 
to household cffects or shipping ;* because 
of a saying of the prophet, ‘ SiaFrra affects 
only houses and gardens;’’ and also, because 
the intention of Shatfa being to prevent the 
vexation arising from a bad neighbour, it is 
needless to extend it to property of a move- 
able nature. 

Unless it be sold separate from the ground 
on which it stands.—I? is observed, in the 
abridgment of NKadoorce, that Shaffa does 
not affect even a house or trees when sold 
separately from the ground on which they 
stand. ‘This opinion (which is also men- 
tioned in the Mabsvot) is approved ; for as 
buildings and trees are not of a permanent 
nature, they are therefore of the class of 
moveables, There is, however, an excep- 
tion to this in the case of the upper story of 
it house; for it is subject to Shatta,—whence 
the proprictor of the under story is the 
Shatec, as 1s also the proprictor of the upper 
the Shafee of the under one, notwithstand- 
ing their entries be by different roads. 

af Mussulman and a Zimmee are on an 
equality with respect to it.--A MuUssuLMAN 
and a Zimmec, being equally affected by the 
principle on which Shafta is established, and 
equally concerned in its operations, are there- 
fore on an equal fouting in all cases regarding 
the privilege of Shatta; and for the same 
reason, a man or a woman, an infant or an 
adult, a just man ora reprobate, a freeman 
or aslave (being either a Mokatib or a Ma- 
zoon), are all equal with respect to Shaffa. 

It holds with respect to property trans- 
Jerred in any shape for a consideration.— 
WHEN a man acquires a property in lands 
for a consideration (in the manner, for in- 
stance, of a grant for a consideration), the 
privilege of Shatfa takes place with respect 
to it, because it is in the power of the Shafee 
to fulfil the stipulation. 

It does not hold in a property assigned in 
dower, or as a compensation for Khoola, or 


_ ™ The term, in the original, signifies boats, 
including every species of water-carriage. 
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hire, or an composition for murder, or as 
tce of manumission.—THE privilege of 
‘a cannot take placc relative to a house 
ed by a man as a dower to his wife, or 
woman to her husband as the condition 
which he is to grant her a divorce, or 
ich is settled on a person as his hire or 
ward, or made over in composition for 
‘ilful murder, or assigned over as the ran- 
som of aslave; for with usitis a rule that 
Shaffa shall not take place unless there exist 
an exchange of property for property, which 
is not the case in any of these instances, as: 
the matters to which the house 1s opposed are | 
10t property. Shafei holds Shatta to take 
‘lace in all these cases: because, although” 
,je matter to which the house is opposed be | 
‘ot property, it is nevertheless capable of 
timation (according to his tenets), and | 
erefore the house may be taken upon pay- ; 
g the value of the matter to which it is 
posed, in the same manner as in the sale! 
_ a property for a consideration in goods or |! 
sets. It is to be observed, however, that 
‘is opinion of Shafei obtains only with ic- | 
“2et to a ease where a part of a house is! 
“dened as a dower, or made over as a} 
ynsideration for Khoola, a composition ter) 
Waurder, and so forth; tor, according to his! 
encts, there is no Shaffr exveept me cases of 
dint property. 
; it rolds aith respect flo a house sold evn 
irder to vay the dower.— le aman marry a 
‘yoman without settling on her any dowcr, 
and afterwards settle on her a house as a 
lower, the privilege of Shaffa docs not take 
ylace, the house being here considered in the | 
same light as if it had been settled on the} 
woman at the time of the marriage.—It 1s | 
otherwise where a man sclils his house in} 
order to discharge his wife's dower either | 
sroper or stipulated; because here caxists an 
exchange of property for property. | 
Ir a man, on his marriage, settle a hous 
| 









f 





apon his wife as her dower, and stipulate 
chat she shall pay him back, from the price 
>t the house, one thousand dirms, according 
o Haneeta the privilege of Shaffa docs not 
ake place relative to that house; whereas 
che two disciples hold that it affects a part 
of the house equivalent to one thousand 
lirms.* 

It does not hold aith respect to a house the 
possession of which ts compranised oY @ aune | 
af money.—The privilege of Shaffa docs not | 
dperate relative tu a house concerning which | 
there has been a dispute betwixt two men, | 
compromised by the defeudant (who was the | 
possessor) paying the plaintiff a sam of 
money, after denying his claim; {cr in this 
ease, the compromise being made afier the 
denial, the house, in the imagination of the 
defendant, still belongs to hin under his 


1 











, * The reasonings on both sides are here 
recited at large; but are omitted in the 


translation, as containing merely a string 
nf mt nhveieal cnhtilties af little or no nse, 
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original right of property, and consequently 
no sale or exchange of property for property 
can here be established in regard to him ;— 
and so likewise if he refuse to answer to the 
suit, and then compromise it with a sum of 
money,—since it may be supposed that he has 
parted with his money rather than be under 
the necessity of taking an oath, even with 
truth on his side, or of involving himself in 
litigious disputes and broils. If, on the con- 
trary, he confess the justness of the plaintiff's 
claim, and then compromise with a sum of 
money, the privilege of Shaffa takes place ; 
because as We has here acknowledged the 
plaintiff’s right to the house, and retained 
it afterwards in virtue of a compromise, an 
exchange of property for property is clearly 
established in this instance. 

Lt holds with respeet toa house made over 
i composition, - lea detendant. compromise 
a suit by resigning or making over a 
house to the plaintiff, after having either 
denied his claim or acknowledged it, or re- 
fused to answer it, the right of Shaffa is 
established with respeet to the houses be- 
catise, as the plaintiff here aceepts the house 
in cousideration of what he conceives to be 


lis right, he is therefore [in adjudging the 
right of Shaffa agamst him] dealt with ae- 


cording to his own conceptions, 

But not with respect to property transferred 
by grant, —Yur privilege of Shaffa is not 
aduntted in the case of grants,—unless when 
the erant is made for a consideration, in 
which ease it is, in effect, ultimately a sale, 
Su, however, the privilege of Shaffa can- 
not be admitted, unless both parties have 
obtuimed possession of the property trans- 
ferred to them by the terms of the grant 
(nor aif the thing granted on ¢ither side be 
an indefinite part of any thing); for a grant 
on condition of a return is still a grant in 
Its beginning, as hus been already eaplained 
In treating of gifts. It is further to be ob- 
served ¢hat the privilege of Shaffa cannot 
be admitted, unless the return be expressed 
as a condition on making the grant; for if 
it be not so capressed, and the parties give 
to cach other reciprocal presents, these pre- 
sents on both sides are held as pure grants, 
although cach of them having met with a 
requital of his generosity, neither is allowed 
the power of retreating. 

Lt cannot take place with respect to a pro- 
perty sold under a condition of option.—-IF a 
man sell his house undera condition of option,” 
the privilege of Shaffa cannot take place 
with respect to that house, the power re- 
served by the seller being an impediment to 
the catinetion of his right of property: but 
when he rehbnquishes that power, ihe impedi-~ 
ment ccases, and the privilege of Shaffa 
tukes place, provided the Shafee prefer his 
cluim immediately. This is approved. 





é 


* That és, “reserving to himself the power 
of hereaffur dissulving the sale.” (See Vol. 
IT, >. 990 to 756.) 
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But tt holds with respect to a property 80 
purchased.—Ir, on the contrary, a man pur- 
ohase a house under a condition of option, 
the privilege of Shatfa takes place with 
respect to it; for such a power reserved b 
the purchaser is held, in the opinion of all 
the learned, to be no impediment to the 
extinction of the seller’s right of property ; 
and the right of Shaffa is founded and rests 
upon the extinction of the scller’s right of 
property, as has been alrcady explained. 

nd on the Shafee taking possession, the 
urchaser’s right of option ceases.—Ir the 
Shafee take the house during the aren 
right of option (namely, three days), such 
right ccases, and the sale is completely con- 
cluded; for the purchaser, as no oncor 
having the house in his possession, is no 
longer capable of rejecting it ; and the Shafee 
cannot pretend to claim the power of dissolv- 
ing the bargain, since that power was founded 
in a condition established in favour of the 
purchaser only. 

In a case of sale upon option, the possessor 
of the option ts Shafer of the adjacent pro- 
perty.—Ir, whilst one of the parties, cither 
purchaser or scllcr, has the power of dissolv- 
ing the bargain, the house adjoining to the 
one in question be sold, he who possessed 
such power is the Shafee of the adjoining 
house.—If it be the seller, he is the Shafee, 
because whilst he retained the power of dis- 
solving the bargain, his right of property 
remained unextinguished ;—or, if it be the 
purchaser, his claiming the Shaffa of the 
second house is a proof of his inclination to 
keep the first, and not to avail himself of his 
power of dissolving the bargain :-lis right 
of property is therefore held to commence 
from the time of adjusting the bargain; and 
in consequence of his right of property in 
the first house, he has the right of Shatla 
with respect to the second. If, in this case, 
the Shafee of the first house should after- 
wards come and claim his right, he is entitled 
to the Shaffa of the first house ;—but he is 
not entitled to that of the second, because 
the first house was not his property at the 
time when the second was sold. 

Ira man purchaso a house without seeing 
it, and afterwards, in virtue of his privilege 
of Shaffa, take the adjacent house, which 
happens to be sold, still his power of reject- 
ing the first house on seeing it does not cease ; 
for as it would not be annulled even by an 

“express renunciation, it consequently is not 
annulled by an act which affords only a pre- 
sumption of renunciation. 

The right does not hold with respect to a 
property transferred under an invalid sale. 
—TuE privilege of Shaffa cannot take place 
regarding a house transferred by an invalid 
sale, either before or after the purchaser 
obtaining possession of it; for, before the 

urchaser obtains possession, the house be- 

ongs as usual to the seller, and his right of 
prey is not extinguished; and after he 
as obtained possession there is still a pro- 


bability that the bargain may be dissolved, | 
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since the Law admits the dissolution of a 
sale, in a case of invalidity, in order to 
obviate such invalidity, an effect which 
could not be produced if the privilege of 
Shaffa were allowed. If, however, the pur- 
chaser put an end to the possibility of the 
dissolution by any particular act, such as by 
erecting buildings on the ground, or the like, - 
the privilege of Shaffa may take place, sinc) 
the impediment then no longer exists. 

The seller of a property, under an invali 
sale, vs still Shafee of the adjacent property 
—Ir the house adjacent to one w ich hast 
been transferred by an invalid sale be sold 
whilst the one so transferred is still in tho 
possession of the seller, he [the seller] is the 
Shatee of the adjacent house, because of the 
continuance of his right in the other, 

Until he deliver the property sold to the . 
purchaser, who then has the right.—IF the 
seller have delivered over the first house, 
previous to the Kazce decreeing to him the 
Shatfa of the adjacent one, the purchaser, 
because of the property he has acquired in 
obtaining possession of the first house, is the 
Shatcve of the second. It is otherwise where 
the seller delivers over the first house after 
the Kazee has decreed to him the Shaffa of 
the sccond ; for in this case his right of Shaffa 
is not invalidated; because, after the decree 
of the Kazee has passed, it is no longer 
necessary that he preserve his right of pro- 
pers in that house from which he derived 

us right of Shaffa, 
| Which, however, fails upon the seller re- 
“stoning his property, ~Ie the seller take back 
the first house, previous to the Kazee de- 
‘crecing the Shaffa to the purchaser, his [the 
‘purchaser’s} right of Shaffa becomes null ; 
because his right of property in that house 
from which he derived it has ceased previous 
to its being granted him by a deeree of the 
Kazee. Tf, on the contrary, the seller do not 
jtake back the first house until after the 
has decreed the Shaffa of the seeond 
to the purchaser, his [the purchaser’s] right 
of Shatta is not invalidated ; because, at the 
time it was deerced, the house from which it 
was derived was his property; and (as we 
have already Seared) after the decree of 
the Kazce has passed it is no longer necessary 
that he preserve his right of property in that 
house from which he derived his right of 
Shaffa. 

A right of Shaffa is not created by partners 
making a partition of their joint property.— 
Ir two or more partners divide the ground 
in which they have hitherto held a joint 
property, the privilege of Shaffa cannot be 
claimed by any neighbour ; because, although 
the division of joint property bear the cha- 
‘racteristic of an exchange, yct it also bears 
the characteristic of a separation, namely, a 
separation of the rights of one person from 
those of others, a thing which may be done 
by compulsion, since any one of the partners 
may cause it to be effected by an application 
to the Kazee, notwithstanding it be contrary 
to the inclination of the others. It is not 
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therefore a pure exchange, which admits of as, therefore, a renunciatiun of Shaffa (under- 


no compulsion, but must be accomplished by 
the concurrence of both parties; and the 
privilege of Shaffa is admitted by the Law to 
operate only in cases of a pure exchange. 

The right once relinquished cannot after- 
wards be resumed.—IF a man purchase a 
house, and the Shafee relinquish his pri- 
vilege, and the purchaser afterwards reject 
if in virtue of an option of inspection, or a 
condition of option, or by a decree of the 
magistrate in virtue of an option from defect, 
the Shafee is not entitled to claim his privi- 
lege, whether the man had ever taken pos- 
session of the honse or not; and so likewise, 
if the man, before taking possession, reject 
the house on discovering a blemish, without 
a decree of the Kazee ; for as, under all those 
circumstances, the rejection is a dissolution 
of the bargain, the house reverts to its ori- 
ginal proprietor; and the privilege of Shaftu 
is not established but on the notification of a 
new sale. If, on the contrary, the purchaser 
reject the house on discovering a blemish in 
it, after having taken possession without a 
decree of the arenes if the seller and 
purchaser agree to dissolve the contract,— 
the privilege of Shafla is established to the 
Shatee; because in those instances the rejec- 
tion or dissolution is a breaking off with 
respect to the seller and purchaser, inus- 
much as they are their own masters, and 
morcover will and intend a brcaking off :— 
yet with respect to others it is not a breaking 
off, but is rather, in effect, a new sale, since 
the characteristic of sale, namely, an ex- 
change of property for property with the 
mutual consent of the partics, exists in it; 
and as the Shafve is another, it 1s therefore a 
sale with respect to him, whence his right of 
Shaffa must be admitted. 


CHAPTER IV. 


OF CIRCUMSTANCES WHICH INVALIDATE THE 
RIGHT OF SHAFPA. 


A. right of Shaffa is invalidated by the 
Shafee omitting tu procure evidence in due 
time.—I¥ the Shafec omit to procure evidence 
of his having claimed his Shaffa on being 
informed of the sale, notwithstanding his 
ability so to do, his right of Shaffa is void, 
because of his neglecting to claim it.—In the 
same manner also, if he prefer the Talb 
Mawasibat, or immediate claim, and omit 
the Talb Ish-had wa Takreer, notwithstand- 
ing his ability to make it. his right of Shaffa 
is void, as has been already explained. 

Or by his offering to compound it.—I¥ the 
Shafee agrce to compound his privilege of 
Shaffa for a compensation, he thereby in- 
validates his right, and is not entitled to the 
compensation ; for he has no cstablished right 
or property in the placc in dispute, but merely 
a power of insisting on becoming the pxo- 
prietor in exclusion of the purchaser ; and 


stood in renouncing all right to disturb the 
proprietor in the enjoyment of the property) 
is not a subject of exchange, it faliowe that 
no consideration can be domanded for it. 
As, moreover, the pepawanment of the 
right could not lawfully be suspended even 
upon a valid condition, that is, a condition 
proper to it (such as a stipulation of giving 
up something in return which is not pro- 
perty), it follows that it cannot be dawiully 
suspended upon an invalid condition, or con- 
dition not proper to it (such as a condition of 
giving up property in return for a mere right, 
which is not property), a fortiori. The con- 
dition of a return is therefore null, and the 
relinquishment of the right remains valid 
without ureturn ;—and the case of a person 
selling his right of Shaffa is subject to the 


‘same rule.—It is otherwise in a case of com- 


position for retaliation ; because retaliation 
1s a right established against the person of 
the murderer in behalf of the representative 
of the murdered, who is tho uvenger of his 
blood.—It is also otherwise with respect to o 
consideration received for manumission or 
divorce; because that is a consideration for 
aright of property established in the subject 
of the manunission or divorce.—Analogous 
to the case of relinquishment of Shaffa for a 
compensation by composition is that where a 
man says to his wife, being under an option 
of divorcee, ‘Choose me, for one thousand 
dirms,” or where an impotent person tells 
his wife that ‘if she will relinquish her right 
of dissolving the marriage he will give her 
one thousand dirms:”’ tor if, in either of 
these eases, the wife uccept the proposal, she 
forfeits the power she possessed, and tho 
husband cannot be compelled to pay the 
compcusation.— Bail for the person, also 
(commonly termed Hazir Zaminee), bears a 
resemblance to Shatta in this particular; for 
if a person who is bail for the appearance of 
a deptor apply to the creditor und prevail 
apon him to compromise with him, by relin- 
quishing his claim on him as security, for a 
certain compensation, the surety 18 in this 
case releasid from his engagement, and 4st 
the same time is not liable tor the compen- 
sation. — This is one tradition. According to 
another tradition, the surety can neither be 
made liuble for the compensation, nor yet 
released from his engagement of bail. Some, 
also, contend that this last is the case with 
respect to Shaffa, whilst others maintain that 
the rule applies to hail only. 

Or by the death of the Shafee before the 
Kazee’s decree. — Iv the Shafee die, hs 
right of Shaffa becomes cxtinct. Shafei 
maintains that the right of shaffa is here- 
ditary.—The compiler of the Hedaya remarks 
that this difference of opinion obtains only 
where the Shafec dics after the sale, but pre- 
vious to the Kazce decreeing him the Shaffa; 
for if he die after the Kazec has decreed his 
Shaffu, without having paid the price, or 
ubtuinfd possession of the property sold, his 
right devolves to his heirs, who become 
e 36 
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liable for the price. The argument of our 
doctors upon the point in which they differ 
from Shafei is, that the death of the Shafee 
extinguished his right in the property from 
which he derived his privilege of Shaffa ; 
and the property did not devolve to his heirs 
until after the sale. Besides, it 1s an express 
condition of Shaffa, that a man be firmly 
possessed of the property from which he 
derives his right of Shaffa at the time when 
the subject of it is sold, a condition which 
does not hold on the part of the heirs. It 
is, morcover, a condition that the property 
of the Shafee remain firm until the decree of 
the Kazec be passed; and as this does not 
hold on the part of the deceased Shafec, the 
Shaffa is therefore not established with re- 
spect to any one of his descendants, because 
of the failure of its conditions. 

Tt is not invalidated by the death of the 
purchaser, and therefore cannot be disposed 
of on his behalf.—I¥ the purchaser die, yet 
the right of Shaffa is not extinguished, for 
the Shafee who is entitled to it still exists, 
and no alteration has taken place in the 
reasons or grounds of his right. ‘The house, 
therefore, is not to be sold tor the payment 
of the purchaser’s debts, or disposed of 
according tv his testament; and if the Kazec 
or e: ccutor scll it in order to discharge the 
debts of the estate, or if the purchaser have 
bequeathed it, the Shafee may render any of 
these transactions void, and may take the 
house ; for the right of the Shatce is antece- 
dent,—whence he has the power of annulling 
the purchascr’s acts with respect to the pro- 
perty, even during his lifetime. 

It is invalidated by the Shafee selling the 
property whence he derived hes right.—\v 
the Shafee, previous to the deerce of the 
Kazee, sell the house from which he derives 
his right of Shafta, the reasons or grounds 
of his right being thereby extinguished, the 
right itself is invalidated, notwithstanding 
he be ignorant of the sale of the house to 
which it related;—in the same manner as 
where a man relinquishes his Shafla without 
being informed of the sale, or aequits a per- 
son of a debt without knowing the amount; 
in the first of which cases the right of Shatta 
is invalidated, and in the second the debtor 
is. acquitted. It is otherwise where the 
Shafee sells his house upon a condition of 
option; for as, whilst a power of option 
remains in the seller, his property is not 
totally extinguished, it follows that the 
ground of Shafia (namely, a conjunction of 
nroperty) still continues. 

r by his acting as agent for the seller.— 
Ir the Shafee act as agent of the seller, and 
sell the house on his behalt, his right of 
Shaffa is thereby invalidated ;~whercas if 
he act as agent for the purchaser, and pur- 
chase the house on his behalf, his right of 
Shaffa is not invalidated. In short, it is a 
rule, that if a person, as agent for another, 
sell the land, &c. of that other, the right of 
Shaffa in both is thereby invaltdated; 
whereas, if an agent (such as a manager, fo. 
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instance) purchase land, or so forth, the 
right of both continues unaffected ; for the 
former, if he were afterwards to contest his 
right, must in so doing labour to annul the 
sale which was completed by him,—whereas 
the latter, in so doing, does not annul the 
purchase made by hin, the taking of a pro- 
perty in virtue of Shaffa being itself a sort 
of purchase. In the same manner also, if 
the Shafee become Zamin be’l Dirk, or bail 
for what may happen,* by engaging to be 
responsible to the purchaser for ie amount 
of the price in case the house should after- 
wards prove the right of another person, his 
right of Shaffa is thereby invalidated. So 
also, if a man sell a house, stipulating the 
ae of a third person, meaning the 
Shafee, and he [the Shafee] confirm the sale, 
he thereby forfeits his right of Shaffa; 
whereas, if a man purchase a house, stipu- 
luting the option of a third person, who is 
the Shafee, and he [the Shafee] confirm the 
ea his right of Shaffa is not invali- 
ated, 

ITe may resume his right where he had re- 
linquished it upon misinformation concerning 
the pricce,— IF intelligence be brought to the 
Shatee, of the house which is the subject of 
his righv being sold for one thousand dirms, 
and he relinquish his right of Shaffa, and 
afterwards learn that the house was sold for 
«less price, his resignation is not binding, 
and he may still assert his right of Shaffa ; 
for it was the dearness of the price which 
induecd him to resign ; but upon the diminu- 
tion of the price becoming known, the reason 
of his resignation no longer exists, and it is 
conscquently void. In the same manner 
wlso, if news be brought that the house is 
sold for one thousand dirms, and the Shafee 
afterwards learn that it was sold for a 
quantity of wheat or barley equivalent to 
one thousand dirms, or even more, bis resig- 
nation is void, and he may still take his 
Shafla; because it is to be supposed that his 
reason for resigning it was his inability to 
furnish the amount of the price in that 
specics (namely, dirms) for which he first 
heard the house was sold; but upon his 
understanding that it was sold for wheat 
or barley, it is probable that he may be able 
to furnish the quantity, since it frequently 
happens that men who are unable to pay one 
thousand dirms are capable of furnishing an 
equivalent, or even more than an equivalent, 
in barley or wheat. This rule also holds 
regarding every other article sold by weight 
or measure, or which differs so little in its 
species that it may be sold by number (such 
as eggs or walnuts), in the same manner as 
with respect to barley or wheat. 1t is other- 
wise with respect to goods or effects; for if 
the Shafee, hearing that the house is sold for 
one thousand dirms, resign his right, and 
afterwards learn that it was sold for goods 


er 


* For an explanation of this phrase see 
Vol. II. p. 248. 
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equal in value to one thousand dirms, or 
more, resignation is nevertheless bind- 
ing, and he is not entitled to his Shaffa, 
because he would in this case be liable for 
the price of the goods, which consists of 
dirms and deenars.—So, likewise, his resig- 
nation is binding if he afterwards learn that 
the house was sold for a certain number of 
deenars equivalent to one thousand dirma, 
or more. 
_ Or the purchaser.—I¥ the Shafee be first 
informed that a particuler person is the pur- 
chaser, and thereupon resign his Shafla, and 
he afterwards learn that the purchaser was 
another person, he is still entitled to his 
affa, because a man might not wish to 
have one persun for his neighbour, although 
he may very readily choose to have another, 
In the same manner also, if he afterwards 
learn that two persons are the purchasers 
(viz. the one whose name he first heard of, 
and another), he is entitled to take his Shaffi 
from the one in whose favour he had not 
resigned it. 

Or where he has been misinformed con- 
cerning the article sold.—Iv news be brought 
to the Shafee that one half of the house is 
sold, and he resign his right, and it after- 
wards appear that the whole was sold, he 
must still in such ease claim jis Shaffa, sinee 
it is to be supposed that he at first resigned 
his right in order to avoid the inconvenience 
of a partner, whereas if the whole be sold 
there is no occasion for his being subject to 
any such inconvenience. If, on the contrary, 
the case be reversed, that is to say, if he first 
learn that the whole, and afterwards that 
only the half is sold, he is not (according to 
the Zahir Rawayct) entitled to claim his 
Shaffu, because his resignation of the whole 
comprehended his resignation of a part. 


Section. 


Device by which the right of Shaffa may 
be evaded.—WHeERE a man pscells the whole 
of his house, excepting only the breadth of 
one yard extending along the house of the 
Shafee, he foe Shafec}] ts not in this case 
entitled to claim his privilege, because of his 
neighbourhood being thus cut off. This is a 
device by which the Shafee may be disup- 

ointed of his right; and it is still the same, 


if the seller grant the intervening part of 
. Lacak rord4 ¢an 4h. 
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put him in possession of it. 

Case of a house ee in shares, by 
the same person, at different times, -Tv aman 
purchase, first, a share of a house, such as a 
a third or a fourth, and afterwards the re- 
maindcr,—the neighbour has the privilege 
of Shaffa over that share which was first 
bought, but not over that which was last 
bought ; for although, as being a neighbour, 
he 1s entitled to that privilege over both, 
still the purchaser has a superior right to 
the Shaffa ef the remainder of the house, ag 
being a partner therein, the right of a partner 
superseding that of a neighbour, as has been 
already explained. If, thergfore, a man 
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wish to disappoint a neighbour of his right of 
Shaffa, he may do it by first purchasing a part 
of the house, for the price he means to give 
for the whole, excepting only a single dirm, 
which he may afterwards give as tho price 
of the remainder. 

Where the price of the property sold is 
compronused for a specefic article, the Shafee, 
if he insist on his right, must pay the price. 
—l]F aman purchase a house for a certain 
price, and afterwards, in lieu of that price, 
give a Jamma, or gown, to tho seller, tho 
Shafee must take the house for the price 
first settled, and not for the valuo of the 
gown; for the exchanging of the price for 
the gown was a distinct and separate bar- 
gain; and the price which the Shafeo is 
tu pay is on recount of the house, not on 
account of the gown. The compiler of the 
Hedaya remarks that this also is a device, 
by* which the right of Shaffa, cither in a 
partner or a neighbour, may be eluded; as 
the house may be sold for a price equal to 
twice ifs value, and then, in Heu of that 
price, a gown may be given to the seller 
equal to the real yalue of the house. Such an 
evasion, however, may be productive of loss 
to the seller in case the house should after- 
wards prove tohave been the rightof another; 
for then the purchaser of the house is enti- 
tled to reeeive back, from the purchaser of 
the gown (that is, the seller of the house), 
the whole price of the housc, which was 
much more than adequate to its value, the 
bargain regarding the gown remaining un- 
dissolved. There is, indeed, one niode by 
which the seller may avoid the risk of such a 
loss; and that is, by purchasing, in licu of 
the number of dirms for which the house 
was sold, a quautity of dcenars ;—for, as 
this is a Sirf’ sale, it follows that, upon the 
right of another appearing to the house, the 
agreement becomcs null, as mutual seizin, 
whiclf is a condition of Sirf sale, does- not 
here exist; because as it here appears that 
the seller was not entitled to the price of the 
house in licu of what he purchased or ac- 
ecpted dcecuars, he is obliged to restore the 
decnars, but nothing more. 

A DEVICE, as above described, for eludin 
the privilege of Shaffu, is not abominate 
by Aboo Yoosaf. According to Mohammed, 
however, it is abominable; because (as he 
argucs) the privilege of Shaffa te instituted 
solely with a vicw tu prevent the inconve- 
nience which might otherwisc ensue to the 
Shafee: but if devices are admitted to cludg, 
and set at nought his privilege, the incon- 
vonicnees which may ensue will not be pre- 
vented, and the end of the institution will 
be defeated. ‘The argument of Aboo Yoosaf 
ix, that as the abuve devices prevent the 
right of Shaffa from ever being cstablished, 
the inconvenicnces that may accrue to the 
Shafee ouglit not tu be considered. 


a Section, 


2 MISCELLANEOUS CASES. 
The Shafee may take a share from one of 
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several purchasers; but if there be several 
sellers, and only one purchaser, he must take 
or relinquish the whole.—Ir five persons 
purchase a house from one man, the Shafee 
may take the proportion of any one of them. 
Tf, on the contrary, one man urchase a 
house from five persons, the Shafee may 
either take or relinquish the whole, but 1s 
not entitled to take any particular share or 
proportion. The difference between these 
two cases is that if, in the latter instance, 
the Shafee were allowed to claim a part, it 
would occasion a discrimination in the bar- 
gain to the purchascr, and be productive of 
very great inconvenience to him; whercas, 
in the former instance, the Shafee being 
merely the substitute of one of the five pur- 
chasers, no discrimination in the bargain 1s 
occasioned. Thereis no difference in the law 
in either of these cases, whether in making 
the purchase, a certain proportion of the 
price had been set against cach proportion of 
the house, or whether one price had been in 
general terms agrced upon tor the whole; for 
the law is grounded only upon the discri- 
mination in the bargain. Neither is there 
uny difference whether the Shafce take his 
right before the purchascr has obtained pos- 
session, or dclay it until after.—This 1s ap- 
proved. 1t must, however, be observed, that 
if one of the purchasers have not obtained 
possession, although he have paid his pro- 

ortion of the pricc, the Shafcee 1s not enti- 
el to take his share of the house until the 
rest of the purchasers have also paid their 
respective proportions of the price; for 
otherwise, a part of the house being in the 
possession of the Shafee, and a part still 
remaining it that of the seller, it is to be ap- 
cichended that the seller might suffer vexa- 
tion from having a bad neighbour. In short, 
the Shafce here stands in the room of one ol 
the purchasers ; and one of the purchaser: 
on paying his' proportion of the price, may 
not take possession of his share until the rest 
{of the purchasers] have also paid their pro- 

ortion. It is otherwise after possession ; 
or in that case the Shafee may assert his 
privilege, as the possession of the seller is 
then destroyed. 

In case of the sale and partition of half a 
house, the Shafee may take the purchaser’ s 
lot.—I¥ a man purchase one half of a house, 
and afterwards the seller and purchaser 
make the partition betwixt themselves, the 
Shafee may either take or relinquish that 
half which fell to the lot of the purchaser, 

"yn whichever side it happens to be situated : 
but he cannot object to the partition, and 
insist upon a new one; for a Shafce is not 
entitled to disturb the possession of the 
seller ; and as partition is an act of inves- 
titure, heis therefore not entitled to disturb 
the partition also. This is related as the 
opinion of Aboo Yoosaf. It is recorded from 
Haneefa, that the Shafee is not authorized 
to take the half in question, unless if happen 
to be on that side next to the house from 
which he derives his right; for if the pur- 
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chaser’s lut fall in the other part of the 
house, he [the Shafee] is not the neighbour. 

If one partner sell his share, the Shafee 
may annul any subsequent partition, and 
take it for the price.—IF one of two partners 
in a house sell his share, and afterwards the 
purchaser and the remaining partner make 
the partition together, the Shatee may object 
to such partition, and insist upon a new one; 
because, as no sale took place betwixt the 
purchaser and the remaining partner, this 

artition is not, strictly speaking, an act of 
investiture, but merely an exercise of right 
of property, and consequently, the Shafee is 
entitled to annul it, in the same manner as 
he may annul any other act of property, 
done by the purchaser, such as sale, or gilt. 

A licensed slave (involved in debt) and 
his master may be Shafee to each other's 

roperty.—lr a man, being possessed of a 

azoon [licensed] slave, involved in debt, 
sell his house, that slave may be the Shafee 
of it. And in the same manner also, if such 
a slave sell a house, his master may be the 
Shafee of it; for the actof taking a propery 
by privilege of Shaffa stands as a.purchase ; 
and purchase and sale is admitted betwixt 
them, as being attended with advantage, 
since it is here considered to be on behalf of 
the creditors. It is otherwise where the 
slave is not involved in debt; for then, if he 
scll a house, itis on account of his master ; 
and the man on whose account the house js 
sold cannot be the Shafee. 

Acts of a father or guardian with respect 
to the Shaffu_ of an infant war ge a 
father or guardian resign the right of Shaffa 
belonging to their infant ward, such resigna- 
tion is lawful, according to Aboo Yoosat and 
Hancefa. Mohammed and Ziffer say that it 
is not lawful; and that, the right of the 
infant Shafee being still extant, he is entitled 
to claim it as soon as he attains maturity. 
The learned in the law observe that there is 
the same difference of opinion in the case of 
a father or guardian omitting to make the 
claim of Shatla on being apprised of the sale 
of the house ;—or of an agent resigning the 
claim before the tribunal of the Kazee. The 
arguments used by Mohammed and Ziffer 
are twofold.—F inst, it is alleged that the 
right of Shaffa being firmly established in 
the infant, the father or guardian have not 
the power of annulling it, any more than of 
annulling his right to a fine of blood or 
retaliation. —SECONDLY, their authority over 
the affairs of the infant is vested in them in 
order that they may prevent him from suffer- 
ing any injury; and if they were to annul 
his right of Shaffa, they would occasion an 


injury instead of preventing one. Theargu- 
ments, on the other_hand, in support of the 
doctrine of Aboo Yoosaf and Haneefa are 


likewise twofold.—First, the taking by 
pe eee of Shatfa is virtually traffic, since 
it stands as purchase; and the father or 


‘guardian may therefore reject it, in the 


same manner as a thing offered for sale.— 
SECONDLY, the taking by privilege of Shaffa 
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is an act of a doubtful tendency, as it may 
either be productive of loss or of gain: the 
relinquishing of it may therefore be some- 
times the most for the minor's benefit, inas- 
much as the price of the house will still 
remain his property; and as the power of a 
father or guardian is granted them with a 
view to the benetit of the infant, they ought 
consequently to have the pow: rof rejection. 

THE silence of the father o« guardian, or 
their omitting to claim the Shatta, being 
considered as a rejection, annuls the right. 
It is to be observed thut the difference of 
opinion above mentioned obtains only in 
cases where the house in tho neighbourhood 
of the infant is sold for a price nearly 
adequate to its value: but that where th 


house is sold for more than its value, be-! 
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yond what appraisers would rate it at, and 
which it would be most advisable to avoid, 
some say that the resignation of the father 
and guardian is admitted to be lawful by all 
authorities, as being purely advantageous; 
whilst others, on the contrary, maintain 
that, according to all, it is not lawful; for 
as the father and guardian are not ein- 
powered, in such a case, to take the Shaffa, 
so also they are not empowered to reject it, 
but are as strangers; and the right of the 
infant still continues to exist. 

IF a house in the neighbourhood of an 
infant be sold for a price much inferior to its 
value, it is recorded as an opinion of Haneefa 
that in such case the resignation of a father 
or guardian is invalid, 
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dered in one View, it is a separation, as it 
separates or distinguishes the right of one 
man from that of another; and considered 
in another view itis an exchange ; because, 
the share or portion which falls to one of the 
partics i consequence of the partition 1s 
partly his own original right; but part of it 
was the right of the other during their joint 
property ; and this he receives in lieu of that 
part of his own wight, which remains involved 
in the other’s share. It is more particularly 
a separation with respect to articles of 
weight or measurement of capacity, such as 
wheat or silver, because of the similitude of 
their parts ; foras these articles do not differ 


(in their properties, the end to be answered 


Partition involves a separation, tn articles | by one parecl of wheat or silver being just 
of weight or measurement of capacity.— THE | the same as by another (since there is nothing 


yartition of things 
law cul and atid ; because the prop 
ond hereditaments ; and it is morcover a 
ractice which no one pretends to controvert. 
t isto be observed, however, that partition 
may be received in two senses; for, consi- 


* Partition, in the Mussulman law, applies 
to joint property in whatsoever manncr ob- 
tained or acquired. It more immediately 
relates, indeed, to the distribution of inheri- 
tance: but as the Mussulmau doctors make 
no distinction, in terms, between a partner 
and a parcener (co-inheritance being defined 
to be on@ mode of partnership, Vol. 


and partnership throughout. 


p. 210), the translator uses the terms partner | 


held in joint property is /in the one that was not in the other), it 
het was | follows that cach person rcccives his entire 

accustomed to make a partition of plunder right, and nothing is Jeft in the share of the 
one Which of right belongs to the other ;— 

‘Whence itis that one partner may lawfully 


take his share during the absence of the 
other; and alsv, that if two men make a 
joint purchase of any urticle of weight 
measurement of capacity, and afterwa 
divide it, cach may scparately scll the share 
Which falls to him for a determinate profit 
on half the original price. 

And an erchange, in articles of dissimilar 
parts or unities.—It is, on the other hand, 
more particularly an exchange with respect 
to articles dissimilar in their parts or unities, 
such a8 animals or household goods ;—whence 
it is thht one of two partners in such articles 
eannot lawfully take his share in the absence 
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of the other; and also, that if two men buy 
any thing of this species, and afterwards 
make a division, they cannot separately sell 
-their respective shares at a determinate profit 
n half the original cost. Here, however, if 
those articles be all of one particular species, 
such as a herd of goats, the Kazee, at the 
requisition of only one of the partners, must 
anitoros a partition; for the properties of all 
the goats being nearly the same, such a 
partition is, in effect, only a separation ;— 
and the intention of such a requisition being, 
that the partner who makes it may enjoy the 
use of his own share solely, without any 
other person being able to interfere in his 
property, it is incumbent on the Kazee to 
comply with his requisition. Where, on the 
contrary, the joint property consists of 
articles of differcnt specics, the Kazce must 
not enforce a partition, as it cannot be made 
equitably where cach particular thing differs 
from the rest in its propertics.—If, however, 
both the partners consent to a partition of 
things of various species, it is lawful. 

The magistrate must appoint a public par- 
titioner ; and must appoint him a salary.— 
Ir is incumbent on the Kazce to appoint a 
yerson to make partitions, and to settle on 
tes ‘n allowance from the public treasury, 
go as that partitions may be made for the 
people without his receiving any hire; be- 
cause, as the making of partitions is a part 
of the duty of the Kazee himself (it being 
necessary in order to terminate disputes), 
the allowances of the person appointed for 
this purpose must be defrayed from the 
public treasury, in the same manner as those 
of the Kazec; and also because, as the 
appointment of a person to make the par- 
tition is a benefit which extends to all 
Mussulmans, the charge of his maintenance 
must be defrayed from the public treasury, 
which is the property of all. 

Or establish a particular rate of hire for 
his work.--Ir it be not in the power of the 
Kazec to settle the allowance from the public 
treasury, he must at all events appoint a 
person who will make the pee for a 
certain rate of hire, to be paid by the parties 
who are concerned and particularly bene- 
fited by the division. In this casc, the rate 
must be moderate and fixed, so that the 
partitioner may not be able to make ex- 
orbitant demands.—It is, however, more 
eligible that his allowances be paid from the 
public treasury, as this is easier for the 
people in general, and precludes, in a greater 
degree, the imputations of corruption and 
ij ustice. 

The partitioner must be just, and skilful,— 
Tue partitioner must be a man noted for 
justice and integrity; and he must also 
eee a knowledge of that particular 

usiness, 

But must not always be the same person.— 
Tus magistrate must not compel the people 
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partitioner is a species of contract; and it is 
not lawful to compel any person to enter 
into a contract ;—and also, because: if such 
a practice were admitted, the person pos- 
sessing the exclusive appointment would 
demand an immoderate rate of hire. 

The partners may agree to a partition, 
procuring (tf one be an infant) an order from 
the magistrate. —Ir is lawful for several 
partners to agree amongst themselves, and 
to make a division of their joint property. 
But if there be an infant among fiom: it 1s 
requisite that they procure an order from 
the magistrate ; for they possess no power 
over the infant. 

One public partitioner cannot be concerned 
with another.—THE Kazec must not suffer 
the persons employed in making partitions 
to be concerned together in the hire or profit 
arising from their business, such a conjunc- 
tion tending to raise the hire to an exorbitant 
rate ; for each of them, when applied to, will 
make some excuse for declining the employ- 
ment, and they will refer the party who 
has occasion for their services from one to 
another, until at length he be constrained to 
consent to immoderate terms ;—whereas, if 
every man is concerned only for himself, 
each will readily consent to be employed 
for a moderate hire, rather than lose it 
altogether. 

The partitioner ts paid in proportion to the 
number of claimants.—THE rate of wages to 
a partitioner is regulated by the number of 
persons for whom the division is made, 
according to Hancefa. The two disciples 
maintain that it is determined in proportion 
to their respective shares, the wages of the 
partitioner being on account of their pro- 
perty, and theretore determined according to 
its extent, like the wages of a public weigher 
of a measurcer, or of a person who digs a well 
to be held in joint property,—or like the 
maintenance of a slave belonging to several 
partners. The argument of Haneefa is, that 
the wages of the partitioner are given to him 
for discriminating and separating the shares, 
in doing which it signities not whether the 
shares be large or small, since the share of 
the inferior partner is distinguished and 
severed by his work, as well as that of him 
who holds a large proportion. It moreover 
sometimes happens that the labour in eal- 
culating a small share is more than in as- 
certaining a large share ; and sometimes the 
reverse: hence it is difficult to determine how 
far the one or the other is attended with the 
most trouble; and therefore the hire must 
be referred to the mere act of dividing off or 
discriminating. It is otherwise in digging a 
well; for, in that instance, the wages are on 
account of digging and carrying away the 
earth, in which there is difference in the 
labour performed for cach partner’s pro- 
portion. With respect to weighing or mea- 
suring, if those be performed: in order to 


always to accept of one particular pergon for | effect a partition of any thing (suck as wheat 


their partitioner ; because the trancaction | hdld 
which passes betwixt the partners and the | that 


in partnership), it is affirmed by some 
the same difference of opinion subsists 
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betwixt Haneefa and the two 
if they be performed merely to ascertain the 
quantity of the whole, or for any other 
purpose than partition, the wages are then 
on account of the weighing or measuring, 
which is greater in the larger than in the 
smaller share. There is also another opinion 
maintained upon the authority of Hanecta, 
—that the hire of the partitioner falls entirely 
upon the one who solicits the partition, and 
not on the one who has not solicited it, 
because of its being advantageous to the 
one, but not to the other. 

In the distribution of hereditaments, the 
magistrate must preriously ascertain the 
circumstances.-- WEN several co-partners 
appcar before the Kazee, and represent. that 
a tenement or piece of ground which is in 
their possession has devolved to them as the 
heirs of a certain person, the Kazee must 
not make a partition of the house or ground 
until they have proved by witnesses the 
death of the person, and the number of his 
heirs. This is according to Hanecfa. The 
two disciples say that if they all coneur, the 
Kazee may make the partition, taking care, 
however, to insert in the Nissmat Namma, 
or deed of partition, that if was made in 
consequence of their declarations. 

But not if the property consist of more- 
ables.—I¥, on the contrary, the joint property 
be moveables and not lands or tenements, 
and the parties represent that it is their 
inheritance the Kazee may, on their repre- 
sentation, order the partition. 

Nor in the case of property acquired by 
purchase. —Or, if the joint property be lands 
or tenements, and they represent that they 
acquired it by purchase, the Kazec may order 
a partition. The argument of the two disci- 
ples is, that possession is an apparent proof 
of property, and the concurrent declaration 
of all the parties with respect to their several 
claims is a proof of their veracity. Besides, 
there is no person who either disputes or 
denies their allegations ; and where there is 
no denier the LAW requires no cvidence. 
Hence the Kazece must order the partition in 
the instance above mentioned, as well as in 
cases which relate to moveable property 
acquired by inheritance, or landed feOneey 
acquired by purchase. It is requisite, how- 
ever, that he specify, in the decd ef partition, 
that it has been made in consequence of their 
declarations, in order that his decree may 
extend only to those who have attended, and 
not to others who may (perhap } afterwards 
appear. The argument of Hance fa is, that 
the order which the Kazce gives fur the 

artition is in fact a decree against the 
jefunot, by which his right is terminated ; 
for until a partition take place, the here- 
ditaments are still considered as his estate, 
insomuch that if any increase be produced 
upon it, such increase is subject to the will 
of the deceased declared in his testament, 
or ig appropriated to the payment of his 
debts, neither of which could be the case 
after partition has been made. The parti- 
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Kazee affeoting the defunct, the concurrence 
of a part of the claimants to the suits of the 
others is not admitted as an argument of 
sufficient weight; and hence they must 
support their claims against the defunct by 
evidence; in which case a part of the heirs 
are considered as litigants on behalf of the 
defunct. 

OnsEcTION.—A part of the heirs cannot 
be considered as htigants on behalf of the 
defunct, since cach individual acknowledges 
the claims of the others, and a man who 
acknowledges another's claim cannot be re- 
garded as his opponent. 

RreLy. -A part of the heirs may be con- 
sidered as litigants on behalf of the defunet, 
although they do acknowledge the claims of 
the others, their acknowledgment. being of 
no weight ;--in the’same manner as whore a 
man sues for a debt against an estate, and an 
heir or exccutor acknowledges his claim, in 
which case such acknowledgment, as being 
to the detriment of the others, is not suffi. 
cient, but the claimant must produce evidence 
before the Kazee in his suit, even against 
that heir or executor, before hoe can establish 
his claim against the estate in general to the 
prejudice of the whole of the heirs. Tho 
acknowledgment of the heir or excentor 
being therefore of no weight, he muy, with 
jonny: be considered as an opponent or 

itigant, 

What is here mentioned is the law with 
respect to immoveable property.* It is other- 
wise with respect to moveable property ; + 
because that requires eare in keeping, and 
theve is an advantage arising from the im- 
mediate partition of if; whereas immoveable 
property, being by ifs nature safe, requires 
no care :—besides, the person in whose pos- 
session moveable property remains 18 respon- 
sible for it; whereas (according to Haneefa) 
he js.not so with regard to immoveable pro- 
erty. It is also otherwise with respect to 
Bae property acquired by purchase; be- 
eause an article sold is no longer accounted] 
the property of the seller, although it still 
remain undivided; and the partition of it, 
therefore, cannot be regarded as a decree of 
the Kazee, passed against. an absent person, 
by which his right is terminated. 

Nor incase of a partition being demanded 
without the parties specifying the manner in 
which the joint property was acqured-—ly 
the joint owners of a property request a par- 
tition of it, without specifying whether it 
was acquired by inheritance, or by purchage, 
or by any other means, the Kazce may order 
the partition, this being, in fact, not a decree 
against another person, since no other is 
acknowledged by them. The author of this 


* Arab. Akkar; meaning houses, tene- 
ments, &c., such as is termed, in our law, 


+ Afab. Mankool; comprehending every 
epecics of personal property. 
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work says, that this adjudication is to be 
found in the Kitab al Kissmat.*—It is men- 
tioned in the Jama Sagheer that when two 
men apply for a partition of lands which they 
prove by witnesses to be in their possession 

the Kazee must not order the partition until 
they also prove, by evidence, that the lands 
are their property; for otherwise itis possible 
that they may belong to another person. 
Some say that this is agreeable to the opinion 
of Haneefa alone :—but others aver that it 
is agreeable to the opinion of all the learned ; 
and this is approved, since it is unnecessary 
to order the partition of landed property in 
order to preserve it. Besides, the right of 
property being the ground on which pen 
18 made, it cannot take place until that right 
be established by evidence. 

A partition may be granted on the requisi- 
tion and testimony of any two heirs; but an 
agent or guardian must be appointed to the 
charge ses shares of the absent or infant 
heirs. —WHERF two heirs appear, and pro- 
duce evidence to prove the flenth of their 
ancestor, and the number of his heirs, and 
the house or other inheritance is in their 
possession, but one of the heirs is absent,—- 
in thi case the Kazce may order a partition, 
if the heirs who attend require it, appointing 
an agent to take possession of the portion of 
the absentee; or 1f, under the same cireum- 
stances, one of the heirs be an infant, the 
Kazee may order a partition, appointing a 

uardian to take possession of his portion ;— 

ecause, in so doing, the interest of the infant 
or absentee is promoted.—(But here likewise 
the production of evidence is indispensable, 
according to Hanecfa, in opposition to the 
opinion of the two disciples, as before stated.) 
It would be otherwise if they had become 
proprietors of the house by purchase; for in 
that case ho partition could be made in the 
absence of any of the partners. This dis- 
tinction between the case of property ac- 
quired by inheritance and property acquired 
by purchasc is made on the following grounds. 
ha heir 1s master of his ancestor’s estate 
as his substitute, insomuch that he has the 
power of returning (on discovering a defect) 
any thing which his ancestor may have 
bought, or, in like manner, he may be com- 
ee (on the discovery of a defect) to take 

ack any thing which his ancestor may have 
sold; and he is likewise subject to become 
deceived t in consequence of the purchases 
of his ancestors (that is to say, if the 
ancestor purchase a female slave and dic, 
and the heir afterwards have a son by her, 


and the slave then prove the property of 
another person, the son born of her is free, 
but the heir must pay the value of him to 


the proprietor of the slave, and he may again 
recover it from the person who sold the slave, 





* A collection of laws compiled by Mo- 
hammed, the disciple of Haneefa. 

+ Arab. Magroor. The meaning of this 
term has been fully explained elsewhere. 


PARTITION. 


{Vou. IV. 


in the same manner as if he were the ancestor 
who made the Barenaee) One of the heirs, 
therefore, stands as litigant on behalf of the 
ancestor, and the other is litigant on his own 
behalf; and the partition, under such cir- 
cumstances, is in fact a decree passed in the 
presence of both the parties. The purchaser, 
on the contrary, becomes the proprietor of 
the thing bought by a recent title of pro- 

erty, and not in the manner of a substitute, 
insomuch that he cannot, on discovering a 
defect, return the article to the person from 
whom the late seller had before bought it. 
Hence neither of the two present purchasers 
can stand as litigant on behalf of an absentee. 
Thus there is an evident difference between 
the two cases. 

And it cannot be granted where the pro- 

erty, or any part of it, is held by an absent 

evr, or his trustee, or an infant.—I¥ the 
land,* or a part of it, be in the possession of 
the absent heir, or of his trustee, or in that 
of an infant heir, the partition must not be 
ordered, whether the heirs who are present 
produce the evidence or not. ‘This is ap- 
proved; for the partition, in such a case, 
would in fact be a decree of the Kazee against 
an absentec, or an infant, divesting them of 
something they poreees without any litigant 
appearing on their behalf ;—nor can the 
trustee of the absentee stand as litigant 
on his behalf in any thing which at) be 
attended with loss to him ;—and it is illegal 
in the Kazce to pass a decree without all the 
litigants being present. 

Ir only one heir appear, a partition must 
not be ordered, although he produce the 
necessary evidence, for it is requisite that 
both the litigants be present; and one man 
cannot stand as litigant on both sides. It 
is otherwise where two appear, as has been 
already shown. 

The partition may be ordered although one 
of the requiring parties be an infant, or, one 
an infant heir, and the other a legatee.—Ir 
two heirs appear, one an adult, and the 
other an infant, the Kazee must appoint a 
guardian to the infant, and order the parti- 
tion as soon as evidence is produced ; and in 
the same manner, if an adult heir appear, 
and also a legatee of one third of the estate, 
and they demand a partition, and produce 
evidence (one to prove that he is heir, and 
the other that he is legatee), the Kazee must 
order the partition; for in each of these 
cases the litigatin oe are both supposed 
to appear,—the adult heir being litigant on 
the part of the deceased, and the legatee on 
his own behalf,—and, in the same manner, 
the guardian being litigant on behalf of the 
infant,—whence it may be said that the in- 
fant (as it were) has appeared in his own 
proper person as an adult, because of the 
guardian being his substitute. 


? Arab, Akkar; meaning any immoveable 
property (and in this sense is the term land 
to be understood throughout). 
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CHAPTER ITI. 


OF THINGS WHICH ARE FIT OBJECTS OF 
PARTITION. 


_An estate may be distributed on the requi- 
sition of any one partner, whose share sepa- 
rately ws capable of being converted to use.— 
WHERE the respective share of each of the 
partners is eapuble of being separately con- 
verted to use, if any one of them demand a 
partition it must be granted; because parti- 
tion is an indisputable right, when required 
in any article capable of partition, as has 
been before explained. If, on the contrary, 
the share of one partner only be fit for use, 
and not that of the other, because of its 
being extremely small, and the owner of the 
greater share demand a partition, the Kazce 
must grant it; but he must not grant it at 
the requisition of the other partner; for as 
the former can reap a benefit trom his share, 
his demand is worthy of regard; but as the 
latter can have no other motives for his re- 
quisition than malice, and a desire of giving 
trouble, it is not to be attended to. Khasaf 
holds the reverse of this doctrine, ‘ because 
eye he) the great partner, in making his 

emand, occasions an injury to another, 
whereas the small partner, in making his de- 
mand, submits to his own injury.’’—Hakim 
Shaheed, on the other hand, mentions, 1n his 
abridgment, that ‘the Kazce must order the 
partition at the request of either of the part- 
ners; for the great partner is desirous of 
enjoying the use of his share, and the small 
partner voluntarily submits to his own in- 
jury.” The first of thesc opinions, howeycr, 
is the most authentic. 

If the shares be separately useless, the 
assent of all the parties is requisite.—Ir the 
shares of each of the partners be so very 
small that they would separately be of no 
use, the Kazcc must not order a partition 
unless both partners acquiesce; for when- 
ever partition is compulsively made, it is 
with a view to promote utility; but, in the 
present instance, all utility would he de- 
stroyed by it, and therefore it cannot take 
place without the consent of both the part- 
ners, as they must neccessarily be the best 
judges in a matter which concerns them- 
selves, and the Kazee can only be guided by 
appearanccs. 

A partition must be ordered where the 
property consists of articles of one species 
(not being land or money). —WUHiN the joint 


~ 


roperty is Arvoz* (that is, neither dirms, | diff-rence, because of t 


eenars, lands, nor houses), the Kazee must 
order the partition, provided it [the property 
in question] be all of one species, such as 
articles of weight or measurement of capa- 
city, or similars of tale, or gold, silver, iron, 
or copper, or cattle of one species, whether 





* Some *lexicographers define Arooz fo 
signify household furniture. (Sooraj-al- 
Loghat.) 
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camels, oxen, or goats; for as, in this case, 
there can be no difference in the design, the 
partition may be effected with equity, and 
utility may thereby be accomplished. 

But not where tt consists of various species, 
—Tur Kazee must not order a partition when 
the joint property is of various species, such 
as a camel and a goat, or a house and an 
ass; because, as articles of different species 
cannot be indiscriminately blended, the par- 
tition, In this instance, would not be a sepa- 
ration and distinotion, but rather an cx- 
change, which must always be effected by a 
mutual concurrence of the parties, not by the 
decree of a magistrate. 

Or of household vessels.—THk Kazee must 
not order a partition of houschold vessels, 
as those are subject to the rulo of diversity 
of species, because of difference of work- 
manship. 

af partition may be made of cloth af an 
equal quality.—Hr may make a partition of 
Herat cloths, as those are all of one quality ; 
but he must not make it of a single piece of 
cloth which is not uniformly alike through- 
out, for the division of one piece of cloth 
occasions an injury, as it cannot be effected 
without cutting it; neither must he make a 
partition of two picces of cloth where they 
are of unequal valuc. It is otherwise where 
there are three picees, the value of one of 
which is equdl to that of the other two; or 
where the value of one of them is one dirm, 
that of another one dirm and a quarter, and 
that of the third one dirm and three quar 
ters; for, in the first ease, he must give one 
piece to the one partner, and the other two 
to the other partner; and, in the second case, 
he must give to one of the partners the 
second picce, valued at one dirm and a quar. 
ter; to the other the third piece, valued at 
one dirm and three quarters, and must leave 
the first still to be held in partnership, one 
fourth appropriated to one partner, and three 
fourths to the other, as it is lawful to divide 
a part of a joint property, and to leave a part 
undivided. 

But not of geels or slaves,—TIANEEFA 18 
of opinion that slaves and jewels must not 
be divided by the Kazee, beeause of the 
ereat diflercnee which is to be found amongst 
them. The two disciples hold, that he may 
make a division vf slaves, for this reason, 
that they are of one specics, like camels, or 
goats, or captives taken in war. The argu- 
ment of Hanceia is, that among the indi- 
viduals of the human peas there is a wige 

reir various charfc- 
teristics; and hence slaves are, in effect, of 
different kinds. It is otherwise among 
animals, for with them there is little difte- 
rence to be found betwixt the individuals of 
the same genus; and although the male and 
female of the human race be held as different 
species, yet the male and female amongst 
animale are reckoned as the same species. 
It_is also different with respect to slaves 
taken in war, as it is in their value that the 
captors hold a right, whence it is lawful for 
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the Sultan to sell them and make a division 
of the rite ; whereas, in a case of partner- 
ship, the right of the partners is connected 
with the substance of the article, as well as 
with the property it involves. Hence there 
is a difference betwixt plunder and partner- 
ship property.—Some are of opinion that 
jewels cannot be divided when they are of 
different specics, such as pearls and rubies. 
Others say, that where the jewels are of 
large grains they cannot be divided, because 
of the great difference that may he betwixt 
them; but that when the grains are small, 
the difference being inconsiderable, the 
jewels may be divided. Others, again, 
maintain that no jewels, whether of small 
or large grains, can be divided, hecause the 
difference betwixt them, and the difficulty 
of ascertaining their valuc, is greater than 
in the case of slaves, insomuch that if a 
man marry a woman, and in general terms 
stipulate to give pearls or rubies as her 
dower, such stipulation is invalid ;—whercas 
if he stipulate, in general terms, to give 
slaves, itis valid. ‘The Kazee, therefore, is 
not to exert his authority in making a parti- 
tion of jewels. 

Paitition cannot be made of a bath, mill, 
or well, without the consent of all the parties. 
—Tunr Kazee must not order the partition of 
o joint mill, bath, or well, unless with the 
concurrence of all the partners (and such 
also is the rule with respect to a wall which 
stands betwixt two houses); for if, in these 
cases, a partition were to take place, it 
would be injurious to all parties, as the indi- 
vidual share of cach would then be uscless. 

Partition of houses and tenements.~ Vv is 
proper to remark, that a single roofed place, 
surrounded with walls, with a door or entry, 
is termed a Buit, or room. A Manzil, or 
tenement, on the contrary, is a place com- 
posed of different rooms, a roofed court,* 
and a kitchen, such as a man may reside in 
with his family. A Dar, or house, on the 
other hand, is a place consisting of various 
rooms or tenements, with an open court. A 
tenement is therefore superior to a room and 
inferior to a house. These are the detini- 
tions of Shims-al-Ayma in his book on 
Shaffa. In this work, whenever the gencral 
word Khanna [house] is used, we mean such 
an one as we have now described, under the 
denomination of Dar, excepting only where 
we mention an under house in contradistinc- 
tion to an upper house, and then we only 
mean a Bait or a Manzil. 

‘Sr there were several houses held in part- 
nership or coparcenary in one city, cach 
house must be separately divided, according 
to Haneefa. The two disciples say, that if it 
be expedient for the partners the whole of 
the houses must be united in one gencral 
partition, and not divided separately. All 





* Arab. Sahn; meaning the interior,square 
of a dwelling, common to all the family, and 
which, in large edifices) is open, but in small 
ones is covered in. : 
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the houses, therefore, must be considered 
merely as one house, consisting of various 
apartments, and all the shares of each part- 
ner must consequently concentre in one of 
the houses, so that it may be his entirely.” 
The same difference of opinion also subsists 
regarding the case of lands held in partner- 
ship or coparcenary, and dispersed in dif- 
ferent situations. ‘The argument of the two 
disciples is, that all the houses are, on the 
one hana, of one species with respect to 
name, appearance, and original design ; as, 
on the other hand, they are of different 
specics with regard to their particular quali- 
ties, and their commodiousness for habita- 
tion, Which depends on size, and so forth; 
whence it must be left to the Kazce to 
determine their different degrees of supe- 
riovity.—The argument of Haneefa is, that 
regard should be paid only to what they are 
in reality, with respect to their qualities; 
and that in them they may greatly differ on 
account of the difference of the cities, lanes, 
or neighbourhood, in which they are situ- 
ated, and their proximity to or distance from 
water or a mosque; and that therefore it is 
impossible to obsreve an equality in the par- 
tition without dividing each at sepa- 
ratcly ;—whenee it 1s that a man cannot 
appoint an agent to purchase a house in 
general terms;—and so likewise, that if a 
man marry, assigning as a dower ‘‘ a house” 
(in general terms), his mention of the house 
is invalid, -in the same manner as holds 
where a man assigns ‘‘cloths” (generally) 
as a dower, or appoints an agent to purchase 
‘‘cloths.’—It is otherwise with respect to 
a single house, held in_partnership or co- 
parecnary, coniposed of ditterent rooms ; for 
as, in such ease, to divide cach room amongst 
the copartucrs would be productive of incon- 
venicney to all, the whole house is therefore 
divided at once. 

WuEN two houses, held in partnership, are 
situated in different towns, we learn from 
Wijlal that it is the concurrent opinion of 
ITaneefa and Aboo Yoosaf that both houses 
shall be divided separately. Mohammed, 
on the contrary, maintains that they must 
be divided at once, as well as the houses 
situated in the same town. 

Rooms, whether situated all in the same 

uarter, or in different quarters, must be 
divided at onec, for the difference amongst 
Manazil Molazika 
(that is to say, adjoining tenements, or such 
as are in the same house, one part of them 
being contiguous to another), are considered 
as rooms; whereas, Manazil Motbayena 
(which is the term used for apartments not 
adjoining, in contradistinction to the other), 
are considered as houses,—a Manzil or tene- 
ment being the middle term betwixt a house 
and a room, and resembling both. 

Ir there be a partnership in immoveable 
property of two species, such as in a house 
azd a piece of ground, or in a héuse and a 
shop, the Kazee must divide each separately, 
they being of different species. 
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CHAPTER III. 
OF THE MODE OF ACCOMPLISHING PARTITION. 


The partitioner must draw a plan; and 
must make the distribution equitably by 
measurement or appraisement.—lt is incum- 
bent upon the partitioner to draw on paper a 
plan of the thing which he divides, so that 
it may remain on his memory.—He must 
likewise observe an equality in the partition, 
that is to say, he must divide the article into 
due proportions; and if is also reeorded that 
he ought to separate each share and measure 
it, so that its extent may be known. He 
must, moreover, appraise the article, us it is 
ae for his turther guidance, that the 
vaiue be ascertained. 

Partition of houses how accomplished, -- 
SupposinG the article to be a house, um sepa- 
rating the shares he must also separate the 
road and the drain belonging to it, if’ pos- 
sible, so that one share may no longer have 
any connexion with the other, in order that 
every cause of dispute may be terminated, 
and that the intention of partition may be 
completely accomplished. In doing this he 
must term one share the first share, that 
which lies next to it the second, and that 
which lies next to it the third share, and so 
on; and he must then write down their 
names, and draw them lke lots; and he 
that draws the first name gets the first 
share, he that draws the second gets the 
second share, and so on to the end. The 
article must, moreover, be divided into frac- 
tions equal to the smallest proportion; that 
is to say, if the smallest. proportion held by 
any of the partners or coparecners be a third, 
the whole must be divided into three parts ; 
or if the smallest proportion be a sixth, the 
whole must be divided into six parts; sv 
that the division may be made accurately. 
Thus, if an estate is to be divided betwiat 
two heirs, the one being the sen and the 
other the daughter, it must be divided into 
three shares, one termed the tirst, the next 
to it the second, and the next the third; and 
the partitioner is to write the names upon 
billets, and cause them to be drawn like 
lots; and if the son’s name come up first, he 
gets the first share, and the onc next to it, 
and the third gucs to the daughter ;—or, if 
the daughter’s name come up first, she gets 
the first share, and the other two fall to the 
son. 

THE drawing of lots is propox.d in order 
to give satisfaction to the parties, and to 

revent the partitioner frum being influenced 
p partiality or favour. It is not, however, 
absolutely necessary ; and if the partitioncr 
choose to appoint a particular share to cach, 
itis valid; for the making the partition is 
an act of magistracy, and the authority of 
the partitioner must therefore be enforced. 

In the partition of landed property, a com- 
position wa money cannot be admitted. —Tige 
partitioner, in making a division of landed 
property, must not annex ° consideration 
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in dirms or deenars without the concurrence 
of the parties; that is to say, if he make 
one share less than the other, and, as a 
compensation, annex to it a sum in dirms, it 
is not valid, unless they consent ;—for the 
partnership 1s not in dirms, and partition is 
one of the rights of the partnership. Besides, 
if dirms be admitted into the transaction, it 
destroys the equality of the partition ; be- 
cause one of the partners gets the property, 
and is liable for the dirms which have be- 
come the richt of the other; and there is a 
possibility that he may never pay them, by 
which means the other would lose his right. 
Partition of a house, with a piece of ground, 
—Ilrthe partnership property consist of two 
things, namely a house, and a picce of ground, 
‘ach, aveording to Aboo Yoosaf, must be 
divided separately, agrecably to its value ; 
for it is only by ascertaining the value of 
each that an equality can be observed in the 
partition, [tis recorded from Hancefa that 
the ground may be divided agreeably to its 
measurement, and afterwards he on whose 
share the house is situated, or whose share is 
the most chgible, must pay a sum in dirms 
(o the other, so that an cquality may bo 
effected ;—-and that therefore dirms may be 
introduced as auailaries in the division when 
necessity requires it. Mohammed in this 
case maintains that the person on whose 
share the house is situated must give to the 
other partner a space of ground cqual in 
value to it. Hf, however, his share (from its 
containing the house) be still the most valu- 
able, and it be impossible for him to effeet an 
equality for want of enough of ground to 
comupensate for the value of his house, he 
may then give dirms equivalent to the ex- 
cess; foras the necessity cxists only in that 
degree, the original rule of partition by mea- 
surement must not in any greater degree be 
abandoned. This 1s conformable to the 
opingpn delivered in the Assil [the Mabsoot]. 
Partition of land where there 18 a road 
or drain, — ly the partitioner so divide the 
property, that the road or drain of one rune 
through the share of the other, and no condi- 
tion had been capressed regarding this mat- 
ter, the ease then admits of two predica- 
ments.— J. It is possible for him to turn the 
road or drain another way, so that it pass not 
through the share of the other ;—in which 
Cuse the partition is valid ;—for it is not pro- 
per that he let the road or drain of one man 
pass through the share of the other; on the 
contrary, It is incumbent on him to turn it 
another way, esen though cach individwal 
may have mutually sti nilated that they were 
to enjoy their respective shares “‘ with allthe 
rights and immunitics belonging to them ;”’ 
because the intention of partition is to sepa~ 
rate and discriminate the proportions of each 
partner; and as it is possible, in the present 
instance, without injury to either, to effect 
such a separation and discrimination com- 
letcly{ so a» that no connexion or depen- 
ance May remaip betwixt the shares, this is 
therefore indispensable.—It is otherwise with 


572 


PARTITION. 


[Vor. IV 


respect to lands sold with an express condi- | enjoy the full use of all their property ex 


tion that ‘‘ they are sold with their immuni- 
ties,”’ for here, nut withstanding the connexion 
or dependence which may subsist betwixt 
them and the lands of another, the intention 
of selling, which is to transfer the right of 
property, is nevertheless fully accomplished. 
a It is (or may be) impossible to turn 
the road or drain another way, so that it 
pass not through the share of the other:— 
and this may happen under two different cir- 
cumstances :-—l'insr, where the parties have 


eepins the road. 

F the parties differ rerarding the extent 0 
the road (that is, regarding the height anc 
breadth which ought to belong to each), th 
Kazee must regulate their proportions by th 
breadth and height of the doors of their re 
pane houses, as that is sufficient to answe’ 
their necessary occasions, The advantage o 
this arrangement is, that if any of them Lt 
desirous of making a projection or terrac 
from his house over the street he may do i 


not stipulated to one another the enjoyment. of; above the height of his door, but not below 


their shares ‘‘ with all the rights and immu- 
nities belonging to them ;’’—in which case 
the partition must be annulled, on account 
of ‘he connexion and mixture of property, 
which renders it incflicient, the ends of par- 
tition (namely, separation and discrimina- 


! 





it; and the read will still remain in commor 
according to their several proportions, in th 
same manner as before the partition ; for th 
partition (as we have observed above) did no 
take place regarding the road. 

The parties may make a private agreemen 


tion) not being thoroughly accomplished ;— | with regard to (t.—lr two partners, in divid- 


the partition must therefore, in this instance, 
be made anew, in such a manner, that the 
road and water-drain of cach may be sepa- 
rate. (It is otherwise with respect to lands 
sold; for the object of a sale 1s to transfer 
the right of property. which the purchaser 
may fully ossess Without being able to enjoy 
immediately the use of it, whereas the inten- 
tion of partition is that the use of the pro- 
perty may be enjoyed in the fullest degree, 
which it cannot be unless a separate road be 
made.)--Suconpiy, where all the parties 
have stipulated that. they shall enjoy their 
respective shares with all the rights and im- 
munities belonging to thems in which case, 
the partition is valid, and the road and water- 
drain are ineluded in it, sinee the end of 

artilion is that cach may enjoy the use of 
iis property, and it is impossible perfectly to 
enjoy the use of the grounds without a road 
aud water-drain. The read and water-drain 
are therefore, in this instance, ineluded in the 
partition, provided the parties mutually sti- 
pulate to cach other the enjoyment of their 
shares with all theirrespective rights: as, how- 
ever, the object of partition is to discriminate, 
which requires a complete separation of all 
connexion in their respeetive shares, the road 


| 
acon ix valid, although the house b 











ing a read, agree that the one shall have twc 
thirds andthe other only one third, such 


eld betwixt them in equal proportions ; fe 
in partition it is lawful to give more or les 
than his proportion to one partner, providec 
both of them agree to this. 

Complieated partition of different house 
and tenements,—ly two partners hold ¢ 
house, the upper floor of which is held by ¢ 
stranger, or which has no upper floor, anc 


likewise another house, the under floor o 


Iwhich is held by a stranger, and also » 
‘complete house (that is, one of two stories) 
hin this case the Kazee must appraise eact 
ip house separately, and make his division ae. 
cordingly, Mohammed alleges that this i. 
the only lawful mode, Aboo Yoosaf anc 
‘Tanec{a are of opinion, that he ought te 
imake the partition according to measure- 
iment. The argument of Mohammed is, tha 
ithe lower floor has many advantages anc 
conveniences which the upper floor canno 
possess, such as wells, necessary houses 
stubles, and so forth; and that therefore the 
equality of partition cannot be effected bu 
by an appraisement. The argument of thi 
two disciples, on the other hand, is, that the 


and water-drain are not included, unless such | partition, if possible, ought to be made b 


a stipulation be particularly made. It is} measurement, since the partnership subsist 
otherwise with respect to lands farmed; for; in a thing capable of measurement, and no 
the intention of farming boing to enjoy the {in the value of that thing. They afterwards 
use of the lands, which cannot be done with- | however, differed regarding the mode c 
out having road and water-drain, it follows! measurement ; Hanceta contending that one 
that if these articles should not have been} span of the lower floor should be helc 
expressed, they are nevertheless included in | equivalent to two spans of the upper floor 
the farm. _jand Aboo Yoosaf maintaining that a span c 

In case of a dispute concerning the road, it| the one is equivalent toa pan of the other, 
must be divided.—I¥ the parties differ regard- | Some have thought that the contradictor. 
ing the road, some of them desiring that it!opinions of these three sages ought to be 
should remain, as formerly, in common, but | ascribed to their different places of abode. 
that all the rest of the property be divided, ;and the periods in which they lived; fo 
and others of them opposing this, in such during the time of Hanceta the inhabitant 
case, provided it be practicable, the magis- | of Koofa (the place of his residence) preferre¢ 
trate must divide the toad, and assign a | the under floor to the upper; whereas after- 
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Mirary, the taste of mankind differed, 
me preferring the upper and some the 
moder floor, and others holding them in 
bual estimation. There are again some 
‘Sho, instead of ascribing the opinions of the 
ree sages to the prevailing customs and! 
Bions of the ages and plices in which they | 
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one hundred spans of the under floor house. 
The mode, on the other hand, of making the 
urtition, according to Aboo Yoosaf’s doctrine 
is. as follows. Let one hundred spans of the 
upper floor house be set against fifty span 
of the complete houso; or, let one hundrec 
} spans of the under floor house be set agains’ 
Ged, are rather for deriving the origin from lilty spans the feta ee sare: i for, uc 
gfferent principles of law. ‘Thus, in sup- | cording to him, the upper an o unde: 
port of Hancefa’s doctrine, it is argued, that | floor are held in equal estimation ; wherefor 
the advantages of an under floor are double | fifty spans of the complete house, compre: 
those of an upper one; for the advantages, hending fifty spans of tho under floor, anc 
of the under floor remain after the upper fifty spans of upper floor, must be equal t 
one ls ruined and destroyed, whereas those of | ene hundred spans, 7 
the upper floor do not remain after the de- | dn desputes after partition, the evidence a; 
struction of the under one. In the under! fico partitioners nacst be admitted. —IE the 
floor, Saas ant ae uly the ae ce we ies La ue ne 
vantages of habitation, but also those of: that le tats not reeerved The Whole OF Nk 
foundation; for the pepo of the undar; share, a part of it still remaining in the pos: 
floor may build if he pleases, but. the pro-? session of the other,” —-and the other denyin, 
prietor of the upper floor can only cnjoy the | this, and the two partitioncrs (or any othe 
advantages of habitation, 18 it Is not lawful itwo persons) testify that “they have made 
for him to crect any buildings without the |a partition,” their evidence, according to the 
consent of the PTO Oe a the ground | two dar a ee eames 
floor; and upon these considerations a span! says that it cannot be admitted, because th 
of the under floor should be reckoned equiva- | evidence they give relates to their own. act 
lent to two spans of the upper. In favour! and is consequently madmissible, in the sam 
of Abvo Yoosat’s opinion, on the other hand, {manner as the evidence of aman relative t 
it is alleged, that habitation is the great: some act of his own, on the occurrence ¢ 
end of both, and that both are equally fit to which a person may ge tonne hy anepenae 
answer that end; whenee it is lawful for) the cmaneipation of his slave. 10 argu 
the proprictor of cither of them to erect any | ment of the two disciples is, that the wit 
buildings that are not productive of injury | nesses, In fact, testify to the act of other 
to the other. Lastly, it is urged, on the | (naincly, the act of scising and possessing) 
part of Mohammed, that the sles of | and not “ a own ni ae a ae 
an upper and an under floor are according to} was merely discriminating and separating 
the seasons of summer or winter, the violence !to which evidence is not. require i. hence 
of the wind, the temperature of the ne | ae eo ree eat seas Tahave 
the different climates or countries in which | observes, that where the partitioners receiv: 
they are situated ; A it eae | Day ew ae ee it is visa 
establish any just rule of partition, but by allowed that their evidence cannot be a 
appraisement. In modern times the law is | mitted; and indecd several doctors of ou 
sduiinetened agreeable tu the adjudication | sect are of the same opinion; alleging tha 
of Mohammed, which does not require any | as, #1 that case, their evidence tends to prov 


comment or clucidation.—The mode of parti- 
tion prescribed by the doctrine of Hanceta, 
in the case in question, is as follows.—The 
partitioncr must first sct against the upper 
floor house (which we shall suppose measures 
one hundred spans) a part of the complete 
house equal to thirty-three one-third pee 
because an upper floor is rated at half the 
value of an eadc: fluor; consequently thirty- 
three and one-third spans of the under floor 
of the complete house are cqual to sixty-six 
and two-thirds of the upper-floored house ; 
and as those sixty-six and two-thirds, to- 
gether with the thirty-three and one-third 
spans of the under floor, form the complete 
house, the whole amount exactly to the one 
hundred spans of the upper Hoor house. 
The partitioner must then sct sixty-six und 
two-thirds spans of the complete house 
against the under floor house (supposing it 
to measure one hundred spans), for the upper 
» floor of the complete house is rated at only 
half the ¥alue of the under floor house, and 





that they have fully and accurately per 
formed the work for which they receive 
pay, it is in the nature of a representatio 
on their own behalf. Our author, howeve 
does not subscribe to this reasoning; for } 
remarks, that the two partitioners could ne 
have a view to their own interest in the’ 
evidence, as the partners have agreed th- 
they fully and accurately performed the wor! 
of partition for which they reccive their pay 
the only question in dispute being the seisi 
and possession; wherefore no imputation ¢ 
falsclicod ought to fall on them. 

But not that of one partitioner.—Tr oul: 
one partitioner give evidence, it must not b 
admitted; for the evidence of one man alon 
against another is not sufficient. 





CHAPTER IV. 


OF FLUAS OF ERROR IN PARTITION; AND 0 
CLAIMS OF RIGHT IN REGARD TO IT, 
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share, unless it be supported by evidence.— 
Wuense one of the partners complains of an 
error in the partition, and that a part which 
ht to have fallen to him by the partition 
is in the possession of anothcr, in this case 
if he have before acknowledged that he had 
received his share, his complaint must not 
be admitted unless supported by evidence ; 
for it is, in fact, sueing to cancel the par- 
tition after it has been accomplished ; and it 
is to be presumed that there 1s no error, and 
that his complaint is fulse. If the com- 
plainant cannot support it by evidence, the 
others must be required to deny the com- 
plaint upon oath; and if they refuse to 
swear, their refusal is construed as proof in 
favour of the complainant, and the Kazee 
must cause their property to be divided 
anew, agreeably to their several proportions, 
ns this is dealing with them according to 
their own suspicions. The author of this 
work thinks that in the ubove case the com- 
plainant’s suit should, on account of his con- 
tradicting himself, be wholly rejected. 

A complaint of after-assumption ts a com- 
plaint of usurpation.— Ir the Ss era 
allege that he did receive his whole right, 
but that the other afterwards took a part of 
it, the denial of the other, on oath, must be 
eredited, as this is in fact a complaint of 
usurpation. 

In case of a complaint of non-delirery, 
both parties are sworn, and the partition os 
dissolved and made anew.—I¥ he allege that 
“a certain village fell to him in consequence 
of the partition, but that the other had not 
delivered it up to him,” in this case, Vie 
vided he have not previously acknowledged 
the obtaining possession of jis share, and 
the other contradict him, both must be re- 
quired to swear ;— because the dispute is with 
respect to the quantity which the complainant 
received in consequence of the partition: and 
henee the difference in the present instante is 
analogous to a dispute concerning the quan- 
tity of an article of sale,—in which case a 
mutual oath is tendered to the parties (as 
has been fully explained under the head of 
Sanes): and so here likewise. 

4 plea of error cannot be heard, tf the 
partition was made by the parties—1r one 
of the parties complain that an error took 

lace in the division, his complaint must not 
Bo attended to, it being held in the same 
light as a complaint of a fraudulent bargain, 
aioli in cases of sales concluded by the prin- 
cipals themselves cannot be heard. In par- 
tition, therefore, as in sales, since both parties 
have mutually concurred, such a complaint 
cannot be heard. If, however, the partition 
was made by the order of the Kazee, and 
extreme fraud be alleged, the complaint 
must be heard, as the stability of the Kazee’s 
authority depends on justice. 

Case of a claim laid toa particular room 
in a house, after partition.—-IF a howse be 
divided betwixt two partners, each rectiving 
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that “‘it is one of the things which ough 
have fallen to him in consequence of 
partition,’ and the other deny this,—in th 
ease, as the plaintiff complains of usurp 
tion, it is requisite that he bring pro 
evidence; and if both bring evidence, 
adduced on the part of the plaintiff, w 
not in possession, must be admitted in 
ference to that of the other; for it isa ma 
of the law that the evidence on the side 
the party who is out of possession is prefer- 
able to that on the side of him who is in 
possession. 

Ir the complaint above mentioned be pre- 
vious to an avowal of the plaintiff’s having 
ever acquired possession, both parties must 
be required to swear, and the partition must 
be annulled, and performed anew. In, the 
same manner, also, if two partners differ 
regarding their boundaries, ite one alleging 
that ‘‘a certain boundary belongs to him, 
but has fallen into the possession of the 
other,” and the other tleing the same 
thing regarding another boundary, and both 
produce evidence, the Kazee must decree, in 
favour of each, that boundary which is in 
the possession of the other. If only one 
aes evidence, the Kazee must pass a 

ecrce only in his favour; but if neither of 
them produce evidence, they must both be 
required to swear, in the same manner as in 
cases of sale. 









Section. 


Of the Laws which prevail ina Claim of 
Right.* 


In acase of claim set up to an indefinite 
part, after partition, tt must be dissolved 
and made anew,--1¥ a house ies instance) 
held im partnership be divided, and after- 
wards an vadeuucl part of the whole (such 
ay a half or a third), prove the right of 
another, the partition, according to all our 
doctors, 1s aL and must be made anew. 

Lf a definite part be claimed, after par- 
tition, at must be compensated for from the 
shares of the other partners, or, the partition 
must be dissolved and exrecuted anew.—IF a 
particular and defined part of what has fallen 
to one of the partners, in consequence of par- 
tition should prove the right of another 
person, the partition is valid, according to 
all our doctors, and becomes not void with 
respect to what remains after the right of 
the other person has been separated :—but 
the party from whose share that right is 
taken has in his option cither to dissolve the 
partition (thereby restoring the property to 
the state in which it stood previous to the 
partition) and then to demand a new one,— 
or, if he choose, he may let the partition 
hold good, and exact from his partner’s share 
compensation for that part of which he has 


* Arab. Istihkak; meaning a cla‘m set up 
to the subject of a deed or contract, by some 


a part, and afterwards one of them claim ae’ person not concerned in such deed or con- 


room in the possession of the other, alleging, 


tract. 
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been deprived by its proving the right of 
another. 

And s0 likewise, if an undefined part be 
claimed.—Ir, after partition, an undetined 
art of the share of one of the partners 
such as a half), prove the right of another 
person, the partition is valid with respect to 
the remainder, and does not become void 
according to Haneefa and Mohammed; but 
the partner upon whose share the claim 
operates has it in his option to annul the 
partition (restoring the concern to the state 
in which it previously stood), and then to 
demand a new partition ;—-ur, if he choose, 
he may let the partition hold good, and exact 
from his partner 2 compensation for the half 
of his share which he has lost, and which 1s | 
equivalent to one fourth of the share in that | 
artner’s possession. According to Aboo | 
roosaf, the partition is in this case null, 
since by an undefined proportion of one of 
their shares proving the nat of another per- 
son, athird partner is created, without whosc 
concurrence the partition Is void :---inthe same 
manner as where an undefined part of the 
wholearticle provesthe right ofanothcr person 
The reason of thisis, that where an undetined 
proportion of one of their shares becomes 
the right of another, onc of the objects of 
partition (namely, separation) is destroyed, 
since the share of one of the partners by 
that means becomes in itself a matter of 
partnership; and he must have recourse to 
the share of the other for an undetined part, 
equal to that proportion of his right of which 
he has been deprived. It is otherwise in the 
preceeding case, where a particular and de- 
tined part of one of their shares proves the 
right of another; for in that case the object 
of partition (namely, separation) still exists 
with respect to the remainder. ‘The argu- 
ment of Hanecfa and Mohamimed is, that the 
object of partition, namely separation, 1s not 
defeated by an undetined proportion of one 
of the partners’ shares becoming the right 
of another person. [ence a partition of 
this nature, originally made, would be valid ; 
—as where, for instance, the first half of a | 
house is juintly held by two partners, Zeyd 
aud Amrvo, and hy a third person, named 

Khalid, one half thereof by Khalid, and tl 
other halt betwixt Zeyd and Amrov, the 
second half being held jointly between Zeyd 
and Amroo, Khalid holding no share therein ; 
—in which case Zeyd and Amroo might law- 
fully make a partition betwixt themselves, 
Zeyd getting the whole ot their jomt share 
in the first half of the house, and one fourth 
of the second half: and Asnrvoo getting three | 
fourths of the second half; and it 1s in the same 
manner ultimately valid; the case becoming 
similar to that in which a defined propurtion 
of one of the shares proves the right of 
another. It is otherwise whcre an undcfined 
proportion of the whole house, including both 
shares, proves the right of another; because, 
in this latta case, supposing the partition te 
be valid, an injury is sustained by the third | 
person, whose right was wnanifested after the | 
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partition, since he must then accept his pro- 
portion, not in a compact manner, but dis- 
persed, from the shares of each of the others; 
whereas, in the former case (in which on 
undetined proportion of one of the shares 
proves the right of another), ho suffers no 
injury. Thus there is an evident difference 
between the two cases. In short, the nature 
of the case in question is this, that one of 
two partners takes one third of a house, and 
the other takes the remaining two thirds; 
the value of the first third being equal to 
that of the other two thirds; and after- 
wards one half of the first third proves 
the right of another person ;--in which case 
(according to Haneefa and Mohammed), the 
first partner has it. in his option to annul 
the partition; for if it continue valid, his 
share is defective, because of ita being dis- 
persed, part in the first third of the house, 
and part in the two last thirds ;—or, if he 
please, he may take one fourth of the share 
which fell to the second partner; for if the 
Whole of his (the first partner's] share had 
proved the right of a third person, he would 
have been entitled to take one half of the se- 
cond partner's share; wherefore (arguing of a 
part from the whole) since one half of his 
share proved the right of the third person, 
he is entitled to take one half of a Malt of 
the second partner's share, which is equal to 
one tourth, 

li the partner to whose lot the first half 
fills oat sell a moiety of it, and after- 
wards the other moicty prove the right of 
another, he as still entitled (e one fourth of the 
second half in the possession of his co-part- 
ner, for the reasons before assigned ; and his 
option of annulling the partition drops, be- 
cause Of his having sold a part of his share, 
This is according to Haneefa and Mohammed, 
Aboo Yoosaf maintains that the second half, 
in the possession of the co-partner, must be 
‘lected equally betwixt them; and that the 
first’ partner forfeits to his co-partner one 
half of the price for which he sold a part of 
his share; for (agrecably to his tenets) the 
original partition 1s valid ; and as an arti- 
cle of which a person obtains possession by 


nay lawfully dispose of it by sale: but he 
is responsible for the valuc of it; and hence, 
in the case in question, the first partner is 
responsible tor lie valuc of an half of what 
te as sold, as that 1s a moicty of the other's 
ralf. 

A debt proved against an estate, annuls the 
partition of it among the hetrs, Ik t ores 
of a deceased person be divided amongst the 
heirs, and afterwards a debt be proved against 
the estute equal to the whole, the partition 
must be annulled, because the debt prevents 
the estate from being the erty of the 
heirs ;—and the same rule holds where the 
debt is nut equal, because the right of the 
creditor attaches equally to the whole fortune 
of the deceased. The partition must there- 
fore be annulled, unless there be left after 
it% sum sufficient to discharge the debt, in 
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which oase it is not annulled, since the annul- 
ment of it is not necessary for the discharge 
of the debt. 

en the creditor remit it, or the heirs 
discharge it.—Ir the creditor, after the par- 
tition, remit the debt, orif the heirs discharge 
the debt from their own fortunes, the par- 
tition remains valid, whether the debt be 
equal to the estate or excecd it, the obstacle 
to its validity being thus removed. 

An heir may prefer a claim upon un estate 
after partition.—l¥ one of the heirs prefer 
a claim of debt against the deceased, after 
the partition of the hereditaments, his claim 
is admissible; for in this case there is no 
contradiction, since the debt relates to the 
spirit or value, and not to the substance of 
the particular hereditaments, and it was in 
the substance of the hereditaments that the 
partition took place. 

A claim cannot be setup, by an heir, to 
any particular article, after distribution.— 
Ira part of the heirs, after partition, prefer 
a claim for a particular thing, included in 
the estate, on whatever ground the claim be 
built, it cannot be admitted, on account of 
the contradiction, which is here evident, as 
their acquicseence in the partition implies 
an acknowledgment in them that that par- 
ticular thing, which has been divided, was a 
part of the cu-parcenary. 


CHAPTER Y. 
OF THE LAWS OF MANAYAT. 


Mahayat ts a partition of usufruct.— 
Manayat, in the language of the Law, 
signifies, the partition of usufruct ; and it is 
allowed : because it is frequently impossible 
for all the partners to enjoy together, and at 
one time, the use of the thing held in part- 
nership. Mahayat, therefore, resembles the 

artition of property (whence it is that the 

azee may enforce it in the same maniicr)— 
with this difference, however, that in the 
partition of property cach partner enjoys the 
use of his respective share at the same time, 
whereas in thie partition of usufruct each 
most frequently enjoys the use of the thing 
held in partnership only when it comes to 
his turn, by rotation. Partition of property 
is therefore more cffectual than partition of 
usufruct in accomplishing the enjoyment of 
the use; for which reason, if one partner 
apply fora partition of property, and another 
for a partition of usufruct, the Kazce must 
grant the request of the former; and if a 
partition of usufruct should have taken place 
with respect to a thing capable of a partition 
of property (such us a house or a piece of 
ground), and afterwards one of the partners 
apply for a partition of property, the Kazee 
must grant a partition of property and annul 
the partition of usufruct. 

And ts not annulled by the decease of the 
parties—A PanrtTITION of usufruct is not 


annulled by the death of one of two part-_ 
ners, nor even by the death of both, for if, it ; 


PARTITION. 


(Vox. IV. 


were annulled, it must (most probably) be 
renewed (since the heirs of the Tesoane may 
lawfully demand ao partition of usufruct), 
and therefore it would be to no purpose to 
annul it. 

Partners may make tt by allotting to each 
the use of a particular part of the joint con- 
cern.—IF two partners, by a mutual con- 
tract, make a partition of usufruct respectin 

house, to this effect, that one of them shall 
inhabit one part of it and the other another, 
—or, that one shall inhabit the upper floor 
and the other the under, such contract is 
valid ; for as a partition of property executed 
in this manner is lawful, so likewise is a 
partition of usufruct. It is proper to re- 
mark, that a partition of usufruct, when thus 
executed, is in reality a separation, that is, a 
division of the whole of the shares of usufruct 
of one partner from those of another partner, 
and a concentration of both into one place: 
but the contract docs not comprehend an 
exchange, whence it 1s that a limitation of 
tine is not required in it ;—for if it compre- 
hended an exchange, a limitation of time 
would have been requisite, because of its 
being (in that case) a lease. 

In ahich case either ws at liberty to let his 
share.—Iv is lawful for each partner to let 
out on rent that part of which the usufruct 
has fallen to him, and he may appropriate to 
himsclf the rent accruing therefrom, whether 
it be a condition in the agreement of parti- 
tion of usufruct or not; for every use which 
necrucs from that part becomes ‘4 conse- 
quence of the partition of usufruct) his pro- 
perty, and the rent which he receives is 
nothing more than a compensation given him 
in lieu of the use accruing from it. 

Or by stipulating an alternate right to the 
use,—ITF two partners make an agreement of 
partition of usufruct regarding a slave, in 
this manner, that the one day he shall serve 
the one, and the next the other, it is lawful 
(and so likewise if they make a similar agree- 
ment regarding a small room) ; for partition 
of usufruct is sometimes effected by means of 
time, and sometimes by means of place; and 
in the present instance it is effected by means 
of the former. 

al ee between the parties must be 
settled by the interference of the Kazee.—Ir 
two partners disagree concerning the terms 
of their contract of partition, the one alleging 
that it related to time, and the other that it 
related to place, the Kazce ought to enjoin 
them to agree regarding one or other of these 
methods. The reason of this is that the 
partition of usufruct with respect to place is 
the more equitable, since by that means each 
partner enjoys the use at the same time that 
the other partner enjoys it also; but parti- 
tion of usufruct with respect to time (on the 
other hand) is the more complete in regard 
to the use, since each individual then enjoys it 
entire. As, therefore, the reasons in favour 
of these two methods are different, it is 
requisite that the partners agrée on one of 
them ;—and if they chovse partition with 
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respect to time, the Kazee, to prevent the 
paputeon of partiality, must draw lots, in 
order to determine which of them shall have 
the first turn. 

Case of partition of the use of taco slaves. 
—I¥ two partners (whom we shall suppose 
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when made by the mutual agreement of the 

es, is valid; but that it cannot be 
enforced by the Kazee ; for although a par- 
tition of property of this nature, by the con- 
sent of the parties, be valid, still A reeably 
to his tenets) the Kazee cannot enforce it; 


Zeyd and Amroo) make a partition of/and the same of a partition of usufruct. 


usufruct regarding two slaves, to this effect, 
that the one shall serve Zeyd, and the other 
Amroo, it is valid, according to the two dis- 
ciples; for as (by their doctrine) partition of 
property with respect to slaves is lawful, 
whether performed by the authority of the 
Kazee, or by the mutual agreement of the 
parties, it follows that partition of usufruct, 
with respect to slaves, is also in the same 
manner lawful. Some (by inference from 
the doctrine of Hanecta) maintain that the 

azeco must not enforce the partition of 
usufruct with respect to slaves (and such is 
reported as his opinion by Khasaf) ; because 
compulsion being (as we have formerly 
shown) disnilowed by Hanecta with respect 
to partition of property in the case of slaves, 
it evidently Fallows that the Kazee cannot 
enforce a partition of usufruct in a similar 
case. The truth is, thatif the Kazee enforce 
a partition of usufruct in this way, it is 
lawful, according to Hancefa,—whereas, if 
he were in this way to enforce a partition of 
the substance it would be unlawful; because 
in the service of slaves there 1s no great 
difference, but in their persons they differ 
considerably. 

Ir a partition of usufruct be made regard- 
ing the above two slaves in this manner, that 
the maintenance of the one whom Zeyd takes 
for his service shall be defrayed by -Zcyd, 


There is another opinion transmitted to us 
from Haneefa, that a partition of usufruct in 
the manner above mentioned is utterly in- 
valid, whether enforeed by the Kazee (for 
the reasons which have been stated above), 
or made by mutual agreement; because it 
would be a sale of residence in one house for 
residence in another, which is not legal, as 
has been already shown in treating of HIRE, 
It is otherwixe with respect to partition of 
the substance of two houses; for the sale of a 
part of the one house for a part of the othor 
Is lawful. The reasons for the opinion 
quoted from the Zahir Rawayct are, that as 
the difference between the usufruct of tho 
one and of the other is inconsiderable, a 
partition of the nature described is in the 
manner of a separation, and is therefore 
lawful when made by the mutual agreemont 
of the partics, and may be enforced by the 
Kazee. The difference, on the contrary, 
between the substance of the houses may be 
very considerable ; hence a partition of the 
substance of them, in the manner described, 
is (in- effect) an exchange, and may accord- 
ingly be made by the consent of the parties, 
but cannot be enforeed by tho Kazce. 

Or, of tivo quadrupeds.—I¥ a partition of 
usufruet be made regarding two quadrupeds, 
to this effect, that the one partner shall have 
the riding of the onc, and the other the 


and the maintenance of the one whom Amrooj| riding of the other, it is not valid according 


takes shall be defrayed by Amroo, it is valid, 
on a favourable construction. Analogy would 
suggest that it is not valid, because the 
maintenance of cach of the slaves is Incum- 
bent on both the masters :—but when it is 
stipulated that the maintenance of one of 
them shall fall solely on one of the masters, 
and that of the other on the other master, 
it may be called an exchange; and as the 
consideration (supposing it an exchange) is 
uncertain, it is therefore invalid. The 
reason for a more favourable construction, 
in this particular, is that in feeding slaves 
strictness is not particularly regarded. It 
were otherwise, however, if cach partner 
stipulated to clothe his slave, as strictness is 
regarded with respect to clothing them. 

Or, of two houses.—l¥ two partners make 
a, partition of usufruct regarding two houses ; 
in this manner, that the one shall inhabit 
the one house, and the other inhabit the 
other, it is valid : and the Kazee may enforce 
it, according to the two disciples; and such 
is also the opinion of Haneefa, as mentioned 
in the Zahir Rawayet. The reason of this, 
with the two disciples, is that us (agreeably 
to their tenets) a partition of property, made 
in this magner, is valid, so likewise is a 
partition of usufruct. Some say that accord- 
ing to Haneefa such a partition of usulruct, 


to Hancefa. According to the two disciples 
it is valid; since a partition of property 
made in this manner is (by their doctrine) 
valid; and partition of usufruct 1s only a 
branch of partition of property. The argu- 
ment 8f HWaneefa is, that there is a difference 
in the use and riding of one or of another 
quadruped, because of the difference in 
ridcrs, some being expert and knowing in 
the art of riding, and others the reverse. 
The same difference of opinion also obtains 
concerning a partition of usufruct, by rota- 
tion, with respect to one quadruped :—in 
opposition to a slave; for a slave serves 
according to his own reason, and will not 
suffer a greater burden than he is capable of 
bearing, whercas a quadruped must submit. 
Partition of the advantage from a house 
may be effected by each party letting it t 
hire alternately.—I¥ a partition be ma 
regarding the produce of a house, to this 
effect, that the onc partner shall let it out to 
rent for one or two months, and enjoy the 
produce or rent, and that afterwards the 
other partner shall let it out in the same 
manner, and enjoy the rent, such a partition 
is valid, according to the Zahir Rawayet ; 
but a similar agreement regarding a slave 
or a quadruped is not valid. The reason of 
this distinction is, that in the case of the 
37 
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mined, because a thing which is unknown | Rawayet is grounded are, that the use of 


cannot be established by the compact, not- 
ding a share be in general terms 


withstan 
al egy ; 
at the land be delivered up to the culti- 
vator.—VI, Tuar the proprietor of the land 
deliver up the land to the cultivator, in order 
to the cultivation of it, and that he himself 
abstain from any management or enjomment 
of it; insomuch that if it be stipulated in 
the compact of cultivation that he also shall 
manage, the tompact is null, because of the 
invalidity of such stipulation. 

That both parties participate in the produce. 
—VII. THat both parties participate in the 
produce of the ground after it is reaped ; for a 
compactof cultivation is ultimately a compact 
of partnership; wherefore every stipulation 
repugnant to partnership invalidatcs the 
compact. (For example, if a precise quan- 
tity of the produce be stipulated for one of 
the parties, it is invalid ; since, as it is un- 
certain whether so much will be produced, 
the partnership is therefore defeated.) 

And that the particular seeds be mentioned, 
—VIII. Tuat the particular species of seed, 
such as wheat, barley, &c., be expressed, in 
order that the species in which the hire of 
the labourer is to be paid may be known. 

Of compacts of cultivation four descriptions 
are valid.—Comracts of cultivation (accord- 
ing to the two disciples) are of four different 
kinds :—I. Where the ground and the sced 
are supplied by the one, and the cattle and 
the labour by the other :—and this is lawful, 
for the cattle are considered as implements 
of labour, and the case is therefore similar 
to that of a man hiring a tailor to sew his 
robe with his (the tailor’s) own necdle. II. 
Where the ground alone 1s supplied by one 
of the parties, and the labour, seed, and 
cattle by the other :—and this also is lawful ; 
for in this case the labourer has hired the 
ground for a known proportion of its produce ; 
and it is therefore lawful, in the same utan- 
ner as if he had hired or rented it for a 
certain number of dirms. III. Where the 
ground, the seed, and the cattle, are sup- 
plied by the one, and the labour alone by the 
other :—and this likewise is lawful; for in 
this case the proprietor of the ground hires a 
labourer to work with implements belonging 
to him (the hirer); and it is consequently 
analogous to the case of a man hiring a tailor 
to sew his robe with his (the hirer’s) needle, 
—or, to that of a man hiring a labourer to 
dig with his (the hirer’s) hoc. IV. Where 
the ground and cattle are supplied by onc of 
the*parties, and the seed and labour by the 
other.—This is not valid, according to the 
Zahir Rawayet:—but it is reported from 
Aboo Yoosaf that this also is valid ; for as, if 
it were agreed that both the cattle and the 
seeds should be supplied by the proprietor of 
the land, it would be valid, it is in the same 
manner valid where he supplies the cattle 
only; being, in fact, the same as where the 
cattle are shed by the cultivator.e The 


seeeen= on whioh the opinion in the Zahir, 


eattle is different in its nature from the use 


of ground ; for the use of ground arises from 
a strength in the soil which occasions vege- 
tation, whereas the use of cattle consists in 
their fitness for labour: these two Ehings. 
therefore, not being of the same species, the 
use of the cattle cannot be a dependent on 
the useof the ground. It is otherwise where 
the cattle are supplied by the cultivator ; for 
the use of cattle and the use of a cultivator 
or labourer are of the same species, the pro- 
aoe being equally derived from the work of 
oth. 

And two are invalid.—It is here proper to 
remark, that besides the four species of com- 
pacts of cultivation above enumerated, there 
are two more, which are, however, invalid. 
I. Where it is stipulated that the seed shall 
be supplied by one of the parties; and the 
ground, the labour, and the cattle, by the 
other; which is invalid, because the sixth 
condition before mentioned is not found in 
it. IJ. Where it is stipulated that the seed 
and cattle shall be furnished by one of the 
partics, and the ground and labour by the 
other ; which is likewise invalid, for the same 
reason. In both these cases the produce of 
the lands (according to the one opinion®*), be- 
longs to him who supplied the seed, upon the 
same principle that it belongs to him in any 
other cases of compacts of cultivation which 
are invalid. But according to the other 
opinion,t the produce belongs to the pro- 
prictor of the land; and he therefore stands 
(as it were) as merely a borrower of the seed 
of which he has obtained possession by its 
being sown in his ground. 

Lhe period of their duration must be known, 
and the produce must be participated between 
the parties, in indefinite proportions.—Com- 
PACTs of cultivation are not valid unless the 
pened of their duration be known ;—nor un- 
ess the produce of the land be indefinitely 
participated between the parties (such as in 
a third, a fourth, &e.), in order that partner- 
ship may be established betwixt them. If, 
therefore, it be stipulated that either of them 
in particular shall reccive a certain number 
of incasures of grain from the produce of the 
ground, the compact is null, as in this case 
partnership is defeated (in other words, is 
not established), since it is possible that no 
more may be produced from the ground than 
what is thus stipulated to one of the partics ; 
~—-and the case is therefore similar to that of 
two men concluding a contract of Mozaribat, 
in which it is stipulated that one of them 
shall receive a certain number of dirms. 

In the same manner also, compacts of 
cultivation are invalid where it is stipulated 
that he who supplies the seed shall receive 
an equal quantity of grain from the produce 
of the ground, and that the rest shall be 
divided betwixt the parties ;—for, in case the 


* The opinion of Haneefa, as before stated. 
t The opinion of the two disciples. 
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produce exceed the quantity of seed, a stipu- 
tion of this nature defeats the partnership 
with respect to that particular quantity ; 
or, with respect to the whole, in case the 
produce should not exceed the quantity of 
the seed. A stipulation of this nature, more 
over, 18 similar to where the parties agree, 
regarding tribute-land, that the rest of the 
produce shall be divided after deducting 
tribute. It is otherwise where two men 
agree that one tenth of the produce shall go 
to one of the parties, and that the remainder 
shall be divided betwixt both; for a stipula- 
tion of this nature docs not defeat partner- 
ship, because the remaining nine-tenths still 
continue participated between the parties ; 
whence this is similar to a stipulation, re- 
garding tithe-lands, that ‘after deducting 
the tithe, the remainder shall be divided be- 
twixt the parties.” 

In the same manner also, a compact of 
cultivation is invalid if it stipulate that 
whatever is produced on a particular spot 
(such as on the banks of a Baha shall 
belong to one of the parties, and that the 
remainder of the produce of the whole ground 
shall be divided betwixt both; for such a 
stipulation defeats partnership, since it) is 
possible that nothing may be produced ex- 
cept upon that particular spot:—and it is in 
like manner invalid where it is stipulated 
that the produce of one spot of ground shall 
go to one of the parties, and the produce of 
anothcr spot to the other. 

In the same manner also, a compact of 
cultivation is invalid where it is stipulated 
that the one shall get the straw, and the 
other the grain; for it is possible that 
nothing may be produced but straw: and it 
is equally invalid if it be stipulated that the 
straw shall become their joint property, and 
that the grain shall belong to one of them 
only ; for here a partnership is not estab- 
lished with respect to the grain, which is the 
particular vbject of cultivation. 

If the gratin alone be mentioned, the straw 
goes to him who supplies the seed.—Ir it be 
stipulated, in the compact of cultivation, 
that the grain shall be divided equally 
betwixt the parties, and no mention be 
made of the straw, still the compact is valid, 
because a partnership is stipulated in that 
thing which is the chief object of cultiva- 
tion ; and in this case the straw will belong 
to him who supplied the seeds, as of that 
the straw is the produce. (The Shiekhs of 
Balkh * are of opinion that the straw should 
also be divided equally betwixt the parties ; 
beeause such is the usual practice when no 
mention is made of the straw; and also 
because as the straw is subordinate to the 
grain, it should, as well as the grain, be held 
in partnership.) 

And it may be stipulated to go to him.— 
IF it be stipulated that the grain shall be 


a 
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divided equally, and that the straw shall 
to him who supplied the seed, it is vali 
because this is consistent with the spirit 
compacts of cultivation. 

But tt cannot be stipulated to go to 
other.—I¥, on the contrary, it be stipula 
that the straw shall go to him who did — 
supply the seed, it is invalid, as such a stir 
lation defeats the partnership in case nothi 
but straw should be produced. The di. 
rence betwixt these two cases is, that t 
person who did not supply the seed has - 
other claim to the straw than what | 
acquires from the stipulation, whereas | 
who supplied the seed has a right to t 
straw in consequence of its being the pr 
duce of his ae ; und whether the straw | 
stipulated to him or not his right to it hol 
equally good, 

The produce is participated according 
agreement, and tf nothing be produced, ti 
cultivator has no claim, WHEN & compa 
of cultivation is valid, the produce of ti 
ground is the joint property of the partie 
In such proportions as they may have stip 
lated, such as an half, a third, or the like. 
If, on the contrary, nothing be produced, t! 
cultivator is not entitled to any thing ; 
he has a right only to a share of what m: 
be produced. It is otherwise where the co 
pact of cultivation is invalid; for in that c 
an udcequate hire falls due upon the pers 
{of one of the parties], not upon the pr 
duce; and the person is not absolved by 
failure of produce. 

Where the compact proves invalid, t 
produce goes to him who furnishes the see 
and the other party.—WUEN a compact 
cultivation proves invalid, the wep belon 
to him who furnished the seed, it being t] 
produce of his property. Besides, the otk 

1as no right therein except what he acquir 
in virtue of express conditions in the cor 
pact$ and where that proves invalid, 
fullows of course that the entire crop belon 
to the person who supplied the seed. 

If he be the cultivator, gets wages (not e 
ceeding his right under the compact).—IF t! 
seed be supplicd by the proprietor of tl 
ground, the cultivator is entitled to a su’ 
able hire for his labour, provided it do n 
excced what he would havo received in co 
sequence of the conditions of the compact 
because, in subscribing to these condition 
he consented to relinquish his right to tk 
excess. This is the law, as laid down by tk 
two elders. Mohammed maintains that I 
is cntitled to a suitable hire, to whate¥ 
amount; for as the master of the land h 
obtained his serviccs in consequence of 
invalid compact, he is of course liable for tk 
value thereof, service not being of the ola 
of similars ;—as has been fully explained : 
treating of Hire. | 

Or, of the proprietor of the ground, « 
adequate rent.—I¥ the seed be supplie 
the cultivator, the proprietor of the grou 
ig to receive a suitable rent for his groun 
whether there be any produce or not. T 
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doing, such as when the claims of his cre- 
ditors oblige him to sell it. In the same 
manner also, the gardener cannot cease to 
‘work, and thereby dissolve the compact 
unless he adduce some plea, such as sick- 
ness, Itis otherwise in compacts of cultiva- 
ion; for (as has been already observed) in 
those instances the party who supplies the 
seed is at liberty to ee compact at 
ime previous to the sowing. 
ny pene may be entered into whilst the 
fruit is green; but not after it ts ripe.— 
Ir two men enter into a compact of garden- 
ing, to this effect, that thc one shall deliver 
over to the other his date orchard, at a time 
when the fruit has already appeared, but is 
still very small, and may, by watering and 
proper care, become full and large, it is 
valid ;—whereas, if the fruit were arrived 
at perfection, and were incapable of being 
further improved by care, it would be in- 
valid. In the same manner also, if two men 
enter into a compact of cultivation, by 
which it is agreed, that the one shall deliver 
over to the other his crop, being yet green, 
and unfit for reaping, the compact is valid ; 
whereas if the crop be fit for reaping it is 
invalid. The reason of this is, that the 
labourer is entitled to a share of the pro- 
duce on account of his labour; but if the 
compart were to hold good when his labour 
can hare no effect, he would be entitled to 
a share without labour, and this is not 
admitted inthe LAW. |. 

If the compact be invalid, the gardener gets 
wages.—WHEN compacts of gardening are 
invalid, the gardener is entitled to suitable 
wages, a8 an invalid compact of gardening 
is equivalent to an invalid contract of hire, 
and therefore resembles an invalid compact 
of cultivation. 


The compact ts annulled by the decease of 


either party.— Rules in case of the proprietor 
dying.—I¥, in a compact of gardening, one 
of the parties should dic, the compact be- 
comes null, because it is in reality a contract 
of hire.—If the owner of the orchard die 
whilst the fruit is yet green, the gardener 
may continue to work as usual until it be 
ripe, notwithstanding the dissent of the heirs. 
—(This proceeds upon a favourable construc- 
tion; for by continuing the compact, the 
gardener is prevented from suffering an in- 
*--— and none is occasioned to the heirs.) — 
_iutif the gardener should rather choose to 
submit to the injury, the heirs have in that 
case three things at their option ;—in other 
words, they may either divide the green 
fruit, agreeably to the proportion stipulated, 
—or, they may keep the whole of the green 
fruit, and pay to the gardener the value of 
his proportion,—or, lastly, they may take 
care of the fruit until it be ripe, and expend 
such sums as may be vecessary for that pur- 
pose, and afterwards recover a proportionable 
part of the expense from the share of the 
gardencr ;—for the gardener is not at liberty 
to occasion an injury to the heirs. . 
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the gardener die, his heirs may continue to 
work, although the proprietor should not 
consent thereto, because it tends to their 
mutual benefit. If, on the contrary, the 
heirs of the gardener decline working, and 
rather choose to gather the fruit whilst it is 
still green, the proprietor of the orchard has 
the three things in his option, as mentioned 
above. 

Rule in case of both parties dying.—Ir 
both the parties die, the heirs of the gardener 
may continue to work; for as, if the gardener 
had lived, and the proprietor of the orchard 
had died, he {the gardener] might have con- 
tinued to work, it follows that his heirs, as 
being his substitutes, have the same thing in 
their option. If, however, they should de- 
cline it, the heirs of the proprietor are in that 
case at liberty to pursue either of the three 
ways above mentioned. 

Rules in case of the compact expiring 
whilst the fruit ts yet green.—I¥ the term of 
the compact should: expire whilst the fruit is 
still green and unripe, the gardener may 
continue in his employment until it become 
ripe ; and in this case he is not liable for any 
rent on account of the trees, the letting of 
trees being unlawful. It is otherwise with 
respect to compacts of cultivation; for if 
their term expire whilst the crop is yet green, 
the cultivator may continue to work until it 
be fit for reaping,—but he is liable for the 
rent of the ground, the letting of ground 
being lawful. 

Ir the term of a compact of gardening 
expire at a time when the fruit is still green, 
the gardener alone is obliged to perform the 
rest of the work; whereas, on the contrary, 
if the term of a compact of cultivation expire 
ata time when the crop is still green, both 
ea are obliged to work until the crop bo 

rrought to maturity.—The reason of this 
distinction is that, in compacts of cultivation, 
the cultivator being liable for the rent of the 
ground after the expiration of the term of 
the compact, it would be unjust that he 
alone should afterwards perform the labour; 
whereas, in cases of compacts of gardening, 
the pare ner as not being liable for any rent, 
is obliged to perform the work alone, after 
the expiration of the term, in the same 
manner as before. 

The compact may be dissolved by any plea 
or pretext.—ComPacts of gardening may be 
dissolved by particular pleas,—such as where 
the gardener is a thief, and there is reason to 
be apprehensive of his stealing the branches 
or leaves of the date trees, or the fruit, before 
it is ripe,—or, where he [the gardener] is 
disabled from working by sickness. 

A question has arisen whether, if the gar- 
dener be desirous of relinquishing his work, 
it is lawful for him so to do?—concerning 
which two opinions are recorded, ONF, that 
it is lawful; and ANOTHER, that it is not so. 
—This apparent difference may, however, be 
reconciled, by supposing that the former 
opinion alludes to cases wherein it 1s stipu- 


Rule in case of the gardener dying.—IF fluted that the gardener shall work with his 
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own hands, which condition he is, by reason 
of sickness, unable to fulfil. 

_A lease of open land, Pha planting, in con- 
sideration of a part of the produce, ts invalid, 
—Ir a man deliver to snothe: a piece of open 
prow for a certain number of years, that 

e may plant trees thereon, and stipulate 
that the trees and the ground shall be in 
pec eerenib Derveen them, each holding a 

alf,—it is invalid, for two reasons; First, 
because they have stipulated a partnership 
in the ground, being a thing which already 
exists without the previous aid of the gar- 
dener’s labour ; and, SEconpLY, because such 
a compact is liable to the same objection as 
Kafeez Tehan; for in this instance ihe master 
of the orchard in effect hires the gardener, 
and settles, as his wages, a part of the thing 
produced by his labour, namely, one half of 
the trees.—In this case, therefore, the whole 
of the fruit and trees go to the master of the 
ground; and the gardenor is entitled to the 
price of his trees, and also to an adequate 
consideration as the hire of his labour; for 
as it is impossible to restore to him the trees, 
because of their adhesion to the ground, he 
necessarily gets their value, and also an 
adequate hire;—nor is his hire included in 
what he reccives for the trees; that is to 
say, they arc both duc, distinetly ; the use of 
labour being in this case of itself capable of 
estimation. 
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BOOK XLII. 


OF ZABBAH, OR THE SLAYING OF ANIMALS 
FOR FooD.* 


All animals killed for food, except fish 
and locusts, must be slain by Zabbah.— 
ALL animals, the flesh of which 1s eatable, 
except fish and locusts, are unlawful, unless 
they be slain by Zabbah:—but when slain 
ay Zabbah they are lawful, as by means of 
Zabbah the unclean blood is scparated from 
the clean flesh,—whence it is that all animals 
not eatable (such as rats, dogs, or cats), are 
rendered cleant by Zabbah, excepting only 
hogs and men. 

Zabbah is of two kinds, by chorce, and o 
necessity —ZABBAH is of two kinds ;—l. 
Ikhtiaree, or of choice (that is, voluntary, 
or at pleasure), which is effected by cutting 
the throat above the breast; ~aud II. Izti- 





* The Arabic lexicographers define Zabbah 
to signify, in its literal sense, the act of cut- 
ting the throat ; in the language of the Law 
it denotes the act of slaying an animal agree- 
ably to the prescribed forms, without which 
it is not considered as eatable. 

+ Thafiis to say, their flesh may be usedin 
medical compositions ; but still it cannot be 
eaten as ordinary food. 
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raree, or of necessity (that is, at random, 
from necessity), which may be effected by a 
wound on any part of the animal’s body.— 
The latter kind, however, is merely a sub- 
stitute for the former, and accordingly is not 
of any account unless the former be imprac- 
ticahle, as the former is more effectual in 
extracting the blood: but the latter suffices 
where the other is impracticable; as man- 
kind are required to act only according to 
their mane 

It must be performed by a Mussulman, or 
a Kitabec.—Iv is one of the laws of Zabbah 
that the person who performs it be either a 
Mussulman or a Kitabee.—The Zabbah of a 
Mussulman is therefore lawful; and so also 
the Zabbah of n Kitabee, although he should 
not be a subject of a Mussulman state,—pro- 
vided, however, that it be done in the name 
of Gop, for in the Koran we find these 
words, ‘‘ THE VICTUALS OF KITABEES ARE 
LAWFUL TO You.” 

Provided he be a person acquainted with 
the form of tneocation, whether man or 
woman, infant or idiot.—Tue Zabbah is 
lawful provided the slayer be acquainted 
with the form of the Tasmeca, or invocation 
in the name of Gop, the nature of Zabbah, 
and the method of cutting the veins of the 
animal; and it signifies not whether the 
person be © man or a woman, an infant or 
an idiot, a circumcised person or an uncir- 
cumcised. 

It cannot‘be performed by a Magian.—AN 
animal slain by a Magian is unlawful; be- 
cause the prophet has said, ‘‘ Ye may deal 
with them as well as with KITaBEEs; but ye 
must not marry their women, nor eat of 
animals slain by them ;”—and aiso, because 
a Magian is a polythcist, and does not ac- 
knowledge the unity of Gon. 

An apostate.—Tnn Zabbah performed by 
an apostate is unlawful; because he is not 
ermitted to continue in the faith to which 
es has turned, but must rather suffer death. 
—It is otherwise with respect to a Kitahbee ; 
for if he change his religion, he 1s permitted 
(according to our doctors) to continue in that 
which he has adopted ; and the law will still 
consider him, eal respect to Zabbah, in the 
same light as the people of that faith which 
he has cmbraced. 

Or an idolater.—T HE Zabbah of an idola- 
ter is unluwlul; because he does not believe 
in the a at 

Game slain in any place by a Mohrim ts 
unlawful, ur slain by any other person in 
holy ground.— Any species of game slaig by 
a Mohrim® is unlawful, although it be not 
slain within the holy territory :t—and in the 





* The appellation given to a pilgrim dur. 
ing his residence at Mecca.—It is also applied 
to any person who, having resolved to under- 
take a pilgrimage, lays himself under parti- 
cular restrictions. ; 

ae) Arzal haram: the territory in the 
neighbourhood of Mecca, where no animal 
of the game species is ever put to death, 
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same manner, any game slain in the holy 
territory is unla although the slayer 


wi 

be not a Mobrim. It is otherwise where 
a Mohrim, or any other person, slays an 
animal that is not game either in the holy 
territory or in any other place; for this is 
sanctioned by the Law, because the holy 
territory affords no protection to goats, and 
the slaying of goats by a Mohrim is not 
prohibited. 

Rules with respect to the Tasmeea, or 1n- 
vocation.—I¥ the slayer wilfully omit the 
Tasmeea, or invocation ‘‘in the name of 
Gop,” the animal” is carrion, and must not 
be caten. If, however, he omit the invo- 
cation through forgetfulness, it is lawful. 
Shafei is of opinion that the animal is lawful 
in either case.—Malik, on the contrary 
maintains that it is unlawful in both; an 
that Mussulmans and Kitabces are considered 
as the same, with respect to the omission of 
the invocation. The same difference is to be 
found in the opinions of our doctors concern- 
ing @ man omitting the invocation on letting 
loose a hound or flying a hawk at game, or 
when he shoots his arrow. The opinion of 
Shafei, in this particular, is opposite to that 
of all our sages; for, previous to his time, it 
was the universally salcwed opinion, that an 
animal slain under a wilful omission of the 
invocation was unlawful; the only point on 
which they differed being respecting the 
omissivn of it from forgettulness. ‘The sect 
of Abdoola Ibn Omar were of opinion that an 
animal slain under an omission of the invo- 
cation from forgetfulness is also unlawful ; 
whilst, on the contrary, the sects of Aleve and 
Jbn Abbasdeemed it lawful, but not under 
an omission made wilfully.—Hence Aboo 
Yoolaf and the other Hanectite doctors have 
declared an animal slain under a wilful omis- 
sion of the invocation to be utterly unlawful ; 
and that the Kazce cannot authorize the sale 
of meat so killed, it being contrary to the cur- 
rent opinions of allour doctors. ‘The argu- 
ments of Shafei on this point are twofold. 
First, the prophet has said, “ Let Mussut- 
MANS slay in the name of Gop, whether they 
mention it with their tongues or not.’— 
SECONDLY, If the invocation were essential 
to the legality of the animal, it could never 
be remittcd on a plea of forgetfulness, any 
more than the purification essential to prayer. 
—Besides, admitting the invocation to be 
essential, still the Mussulman faith is a sub- 
stitute for it, in the same manner as in a 
case of omission through forgetfulness. ‘The 
arguments of our doctors, on the other hand, 
are threefold. First, Gop has said, in the 
Koran, ‘Eat NoT ANY THING OVER WHICH 
THE NAME OF GoD AS NOT BEEN MENTION- 
ED,’—SECONDLY, it is the universal opinion, 
as has been already remarked.—THIRDLY, 
the prophet has said, regarding Addee the 
son of Hatim, ‘‘ When thou hast let loose 


t Arab. Zabeeha, meaning (literallt) the 
creature slain. 
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thy hound after game, and repeated the name 
of Gop, thou mayest eat of that game ; but if 
another dog assist thine in killing the game, 
thou shalt not eat of it, because thou repeat- 
edst the name of Gop over thine own dog 
and not over the other :’’ it is therefore evi- 
dent that the omission of the name of Gop 
renders the game unlawful. The argument 
of Malik is founded upon a literal con- 
struction of the passage of the Koran, which 
we have quoted above, it not being particu- 
larly expressed therein that the wilful omis- 
sion is unlawful, and the omission from for- 
getfulness lawful. But the answer which 
we give to this argument is that the passage 
plainly alludes to an animal with respect to 
which the invocation has been wilfully 
omitted, the letter being here different from 
the spirit of the text, for if the spirit were 
according to the letter, the companions of the 
prophet (who hold the first rank in point of 
authority) would doubtless have drawn argu- 
ments from it, and the difference of opinion 
that 1s to be found amongst them would not 
have existed. The answer to Shafei is, that 
the analogy which he establishes betwixt 
wilful omission and omission from forgetful- 
ness, 1s not just; because he that forgets 
ucts under necessity, and the Mussulman 
faith is admitted as asubstitutein his behalf; 
whereas he who wilfully omits acts under no 
necessity. —With respect, moreover, to the 
saying of the prophet quoted by Shafei, it 
evidently alludes to a case of omission 
through forgetfulness. 

In the first species of Zabbah, it must be 
pronounced whilst the animal's throat is cut- 
ting;—and in the second species, wpon shoot- 
ang the arrow, or letting loose the dog or hawk 
at the eg is a condition of Ikhtiaree 
Zabbah, that the invocation be pronounced 
over the animal at the time of slaving it,— 
whereas, in the case of Zabbah Iztiraree (or 
of a man slaying an animal in hunting), the 
condition is that the invocation be pro- 
nounced at the time of letting loose the hound 
or hawk, or shooting the arrow, which is 
termed an invocation over the instrument, 
The reason of this distinction is, that in the 
tirst case the power of the man extends to the 
slaying ; whereas in the second it is confined 
to the act of letting loose the hound or hawk, 
or of shooting the arrow, and does not ex- 
tend to their reaching the animal; where- 
fore the invocation must be pronounced at 
the instant of such act, which 1s in the power 
of the man.—Hence if a man throw a goat 
on its side, with an intention of slaying it, 
and then Pronounce the invocation, and 
afterwards let that goat loose, and then, 
without repeating the invocation, slay ano- 
ther, this is not admissible, and the meat is 
unlawful; whereas if a man shoot an arrow 
at an animal, and pronounce the invocation, 
and the arrow, instead of the one which he 
aimed at, hit another animal, it is lawful ;— 
and the same law holds in the caseof letting 
loose a hound or hawk.—If the man, havin 


‘ thrown the animal on its side and pronounce 
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the invocation, should castaway theknife from 


his hand and take up another, and withit W 


slay the animal, it is lawful ;—whereas if he 
pronounce the invocation over one arrow, 
and then take another and shoot the game 
with it, itis unlawful, the instrument over 
which the invocation was pronounced having 
been changed. 

Ir is abominable to add any other thing to 
the name of Gop at the time of performing 
the Zabbah, such as if a man were to say 
‘*O Gop, accept this from me !’’—This may 
occur in three different shapes; as, first, 
where he says anything besides the name of 
Gop, without pausing between them, or 
making use of the conjunction ‘‘ and,” as in 
the example cited above,—or, where he 
says, Bism Illah, Mohammed Kassool Illah, 
‘fin the name of Gop, Mohammed is his 
prophet,’ which would be abominable, but 
the meat would not be unlawful ;—secondly, 
where he says anything besides the name of 
Gop, without ma ing a pause, but using the 
conjunction; as if he were to say, ‘' Bism 
Illah wa Ism Falan,” “in the name of Gop 
and the name of another;’’ or “ Bism lah 
wa Falan.” “in the name of Gop and 
another ;’’—in either of which cases the 
animal slain is unlawful: and, thirdly, 
where he says anything besides the name of 
Gop, separately, and by itself, cithcr before 
or after the invocation, and the throwing 
down of the animal, which is of no con- 
sequence, and docs not render the mvat 
unlawful, for it is related of the prophet, 
that he said prayers immediatcly after per- 
forming Zabbah. 

Nothing must be said except the inrocation. 
—It is a condition of Zabbah that nothing 
but the invocation be said; that is, that no 
prayer or other matter be mentioned. If, 
therefore, a man, during the Zabbah, instead 
of ‘‘Bism Illah” (‘‘in the name of Gon’), 
were to say, “‘Illahoom agfar lee,” (‘‘O 
Gop, forgive me !’’) the animal slain is not 
lawful, as this is a prayer or_entreaty. If, 
however, instead of ‘‘ Bism Illah,”’ he say 
‘‘ Alhumdolillah” (‘‘ praise be to Gop’’), or 
‘‘Subhanillah” (‘Gop is purest’’), and 
mean this as an invocation, it is sufficicnt. 
But if he sneeze during the Zabbah, and 
exclaims “‘ Alhumdolillah!” (‘‘ praise be to 
Gop!’’) it is not sufficient (according to the 
Rawayet-Sahech), because the exclamation 
will then be considered as thanks, and not 
as the invocation. ‘the method which has 
frequently prevailed, of saying ‘‘ Bism Tlah 
oo Illah Akbaro” (‘‘in the name of Gon, 
and Gopis the highest’’), during the Zabbah, 
is copied from Ibn Abbas. 

Proper method of slaying animals.—THE 
place for slaying is betwixt the throat and 
the libba [the head of the breast-bone], 
because the blood freely issues from a wound 
given in that place: the Zabbah, therefore, 
when performed anywhere within that space, 
is lawful. -_ a 

‘CHE vessels which it is requisite to cut inf 
Zabbah are four; namely, the Halkoom, or 
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windpipe ; the Mirree, or gullct; and the 
adijan, or two jugular veins.—This is 
founded on a saying of the prophet. Ac- 
cording to Shafe1 it is sufficient if two of 
these vessels (namely, the windpipe and 
gullet) be cut. parted to Malik, on the 
contrary, three of the four do not suffice, 
but it is requisite that they be cut. 
According to Haneefa the animal is lawful 
where three of the four vessels are cut, 
whichever they may be. Aboo Yoosaf was 
also at first of this opinion; but he after- 
wards declared it indispensably requisite 
that the windpipe and gullet should be cut, 
and one of the two hlood-vessels; because 
us the effusion of the blood is the design of 
cutting the blood-vessels, one of them may 
serve as a substitute for the other ;—but’as 
the gullet and windpipe, on the contrary, 
answer two different purposes (the one 
being the channel of eal and the other the 
channel of respiration), it is requisite there- 
fore that they be both cut, the one being 
unfit to stand in the place of the other. 
The argument of Haneefa is that the 
majority represents the whole im many rules 
of the LAW; and when three of the four 
vessels are cut, the majority is cut, and the 
object (which is the speedy effusion of the 
blood and deprivation of life) is effected, 
since upon three of the above-mentioned 
vessels being cut, the animal cannot remain 
alive. If, therefore, to avoid giving addi- 
tional pain, only three vessels be cut, it is 
suflicient.—I¢ is otherwise where only two 
are cut; for as, in that case, a cutting of 
the majority, representing a cutting of the 
whole, does not exist, it follows that the 
animal so slain is not lawful.—Mohammed 
is of opinion that the greater part of each of 
the four vessels shoalaehs cut, because every 
one of them may be considcred as a prin- 
cipal of itself, being separated from the 
rest. In the Jama Sagheer, also, he alleges 
that if one half of the windpipe, and one 
half of cach of the blood-vessels, be cut, the 
animal is not lawful; but thatif the greater 
part of the windpipe, and the greater part of 
each of the blood-vessels be cut, previous io 
the death of the animal, it is lawful ;—and 
he has not made mention of any difference 
of opinion. 

It may be performed with nails, horns, or 
teeth (detached from thetr native place),—I¥ 
a man slay an animal with nails, horns, or 
teeth, it may be eaten without apprehension, 
provided the nails, horns, or teeth, be de- 
tached from the place in which they gregy. 
The act, however, is abominable,* because it 
introduces the use of human members, and 
further, because it 1s productive of too much 
pain to the animal, and we are directed to 
perform the Zabbah in such a manner as 
may be most casy toit. Shafei is of opinion 
that an animal slain in the above manner ig 


* The force of this term is explained in a 
a little farther on. 
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unlawful, and carrion; because the prophet 
has said, ‘the Zapnag is lawful when per- 
with any thing that can draw blood 

or ont the vessels, excepting the teeth an 

the nails, which are the instruments of the 
ABYSSINIANS;’’* and also, because it 1s a 
thing not allowed by the Law any more than 
if the teeth or ails had been fixed in the 
place in which they grew. Our arguments, 
on the contrary, are that the prophet has 
said ,“‘ Spill the blood with whatever thing it 
may please thee ;” and it is likewise related 
that ho said, ‘‘Cut the vessels with what 
thing socver thou pleasest.’’ With respect 
to the saying quoted by Shafei, it alludes to 
nails and teeth fixed in their native place; 
for it was a frequent custom amongst the 
Abyssinians to slay cattle in that manner. 
—Nails, moreover, when removed from their 
place, are instruments for cutting; and the 
object of Zabbah, namely, the effusion of 
the blood, may be accomplished with them, 
whence they are the same as a sharp iron or 
stone. But when they are in their place 
they slay by means of the force or weight 
applied to them, and the animal so slain is, 
in effect, strangled. 

Or with any sharp instrument.—It is 
lawful to slay with the rind of a reed, with 
a sharp stone, and with every thing that is 
sharp and capable of cutting the vessels and 
draw‘ng the blood, excepting tecth and nails 
fixed in their native place. 

Precautions to be observed by the slayer.— 
Tr is laudable in the slayer to sharpen his 
knife; for the prophet has said, “(Gop has 
enjoined us to be merciful to all: wherefore, 
ywhen ye slay, let it be done in the most 
merciful manner; and when ye perform the 
ZABBA, let one of ye sharpen your knife 
and do it in the easiest manner for the 
animal, 

Iris abominable first to throw the animal 
down on its side, and then to sharpen the 
knife; for it is related that the prophet once 
Observing a man who had done so, said to 
him, ‘“‘ How many deaths do you intend that 
this animal should die?—Why did you 
not sharpen your knife before you threw 
it down?’ 

Ir is abominable to let the knife reach the 
spinal marrow, or to cut off the head of the 
animal. The meat, however, in cither of 
these cases is lawful. The reasons of the 
abomination in cutting into the_ spinal 
marrow are, First, because the prophet has 
forbid this; and, SeconpLY, because it un- 
necessarily augments the pain of the animal, 
which is prohibited in our Law.—In short, 
everything which unnecessarily augments 
the pain of the animal in Zabbah is abomin- 
able. 

It is abominable to scize an animal des- 
tined for slaughter by the feet, and drag it 
to the place appointed for slaying it. 


“The Abyssinians are held ig great 
contempt by the Mussulmans. 
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It is abominable to break the neck of the 
animal whilst it is in the struggles of death ; 
but when the struggles are over, it is not 
abominable to break the neck and strip off 
the skin, for then it is insensible to pain. 

The animal is lawful although it be 
wounded previous to cutting its throat.— 
Ir aman slay an animal by first cutting it 
in the back of the neck, doing it, however, 
in such a manner as to cut the vessels whilst 
the animal is still alive, the meat is lawful, 
because the animal dies by Zabbah: but the 
act itself is abominable, as it unnecessarily 
augments the pain of the animal, being in 
effect the same as if he had first wounded 
the animal, and afterwards cut its vessels. 
If, on the contrary, the animal die previous 
to the cutting of the vessels, the meat is not 
lawful, because in this case the animal dies 
before the Zabbah has taken place. 

All tame animals must be slain by cutting 
the throat; and wild animals by chasing or 
shooting them.—In the case of all animals 
attached to man, and which do not fly from 
him, the Zabbah is performed by cutting the 
vessels :—but in the case of those which 
have become wild, and fly from him, the 
Zabbah is performed by chasing and wound- 
ing them; because where the Zabbah Ikh- 
tiaree, or Zabbah of choice, is impracticable, 
there is occasion for the Zabbah Iztiraree, 
or Zabbah of necessity; and there is such 
an impracticability regarding the latter class 
of animals, but not regarding the former. 
The Zabbah Iztiraree is also lawful regard- 
ing an animal which has fallen into a well, 
provided the other sort of Zabbah be im- 
practicable.—Malik maintains that the meat 
Is unlawful in both the foregoing cases,— 
that is, in the case of a wild animal, and of 
one which falls into a well,—because such 
instances are rare. We, again, say that as 
the impractiecability of the Zabbah Ikhtiaree 
(which is allowed to be a valid argument), 
exists in both these cases, it follows that the 
substitute, namely, Zabbah Iztiraree, may 
be adopted: nor 1s what he observes (that 
“such instances are rare’’) admitted: on 
the contrary, they very frequently happen. 
In Kadoorce, moreover it is expressly said 
that it is lawful to use the Iztiraree Zabbah 
towards all animals that fly from man ;— 
and it is reported, from Mohammed, that if 
a goat become wild in the plains, the Izti- 
raree Zabbah is lawful with respect to it; 
but if it become wild in the city, the Izti- 
raree Zabbah is not lawful, because in the 
city it may be caught, and consequently the 
Ikhtiaree Zabbah is not impracticable. With 
respect to cows and camels, however, the 
city and the plains are alike; because these 
animals attack, with their horns or their teeth, 
any person that attempts to catch them; 
whence i is impossible to catch them, even 
though it be in the midst of the city that 
they have become wild; and the Ikhtiaree 
Zabbah is therefore impracticable. When, 
&lso, these animals attack a men, they are 
considered as wild, provided it be not in his 


Boox XLII.] 


power to catch them; wherefore if one of 
them should attack a man, and he with an 
intention of Zabbah kill it, the flesh of it 
may be eaten lawfully. 

‘amels must be slain by Nahr, rather than 
by Zabbah.—TueE most eligible method of 
slaying a camel is by Nahr, that is, spearing 
it in the hollow of the throat, near the 
breast-bone, becayise this is agreeable to the 
Sonna, and also because in that part of the 
throat the vessels of a camel are combined. 
It is also lawful to slay it by Zabbah, 
although this be considered as abominable 
since it differs from the Sonna. In regar 
to goats and oxen, it is most eligible to slay 
them by Zabbah, as being agreeable to the 
Sonna, and also because the vessels of a 
goat are assembled together in the upper 
part of the throat :—but hey may also be 
speared like a camel, although this method 
be not approved, as being contrary to the 
Sonna. 

The foctus of a slain animal is not lawful, 
—IF a person, having slain a camel or cow, 
should tind a dead fetus in the womb, such 
foetus is unlawful, whether it be covered 
with hair or not. This is the opinion of 
Haneefa; and it has been adopted by Ziffer 
and Hasan bin Zeeyad. The two disciples 
maintain that if the foetus be complete in its 
form, it is lawful (and Shafci concurs with 
them in this opinion); because the prophet 
has ordained the Zabbah of a foetus to he 
the Zabbah of the mother; that is to say, 
the Zabbah of the mother answers for that 
of the foetus likewise. Besides, the fotus is, 
in reality, a constituent part of the mother, 
as it is joined to her until separated by a 
pair of scissors or knife, subsists on the 
same food, and lives by the same breath ;— 
and it is likewise considered as such in law, 
insomuch that it is included in the sale of 
the mother, and is rendered free by the 
cmancipation of the mother. The fotus, 
therefore, being a constituent part of the 
mother, it follows that the Zabbah of the 
mother serves also for it, when a separate 
Zabbah is impracticable, in the same manner 
as a wound in the case of game serves as a 
substitute for Zabbah. Hancefa, on the 
other hand, argues that a fwtus is complete 
with respect to life; that is to say, that it 
has a separate existence, Inasmuch as it may 
survive after the death of the mother, 
whence it is that a separate Zabbah is ne- 
cessary, in case of its being alive. Morc- 
over, if a person destroy a fictus he is 
subject to a pecuniary penalty ; and the 
owner of it may emancipate it alone, with- 
out including the mother. It is also lawful 
to bequeath it in legacy, or to leave a legacy 
to it. Besides, the object of Zabbah 1s to 
separate the blood from the flesh ; an object 
which cannot be accomplished, in the case of 
a foatus, by the Zabbah of the mother alone. 
It is otherwise with respect to ee 
game, as in that case the blood is separate 
trom the flesh, and though it be in an im- 
perfect manner, yet as any other mode is 
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impracticable, it ig therefore considered as 
Zabbah. A footus, moreover, is included in 
the sale of the mother, because the sale 
would otherwise ‘be invalid, and from this 
necessity it isincluded. And it is likewise 
rendered free by the manumission of the 
mother, in order that a bond-infant may 
not be born from a freed-woman. 


Section. 


Of the Things which may lawfully be eaten, 
and of those which may not. 


All beasts and birds of prey are unlawful, 
—ALI quadrupeds that seize their prey with 
their teeth, and all birds which seize it with 
their talons, are unlawful, the prophet hav- 
ing prohibited mankind from eating them.— 
The reason of this prohibition is because 
MAN is held particularly dear, and it is to 
guard him, lest by eating of these animals 
their bad qualities might be communicated 
to him, and affect his disposition. 

Ilyrnas and foxes, being both included 
under the class of animals of prey, are both 
unlawful.—(Shafci maintains that they are 
both lawful.)—Elephants and weasels are 
also accounted animals of prey :** and peli- 
cans and kites arc abominable, because they 
devour dead bodies. 

Rovks are neuter: but carrion crows and 
ravens are wnlawful.—Magpies, the croco- 
dile, otter, all insects, and the ass and mule 
are unlawful,— Horses. —Crows which feed 
on grain ooks) are neuter:t but the crow 
of the wilderness [the carrion crow] and the 
raven, are not lawful.—According to Haneeta 
the magpic is neuter, like poultry ; although 
it be said (upon the authority of Aboo 
Yoosaf) that 1t is abominated, because it 
frequently cats dead bodies.—The crocodile 
and the otter, wasps, and in general all in- 
sects, are abominated. ‘The ass and the mule 
are unlawful, because they are prohibited 
by the prophct.—The flesh of horses is held 
in aomination by Hanccfa and Malik. <Ac- 
cording to the two disciples and Shafei it is 
neuter; for it is mentioned in the Hadees 
Joabir that the prophct permitted it; and 
some are of opinion that the milk of mares 
is also neuter, 

Ilares are neuter —According to Haneefa, 
the flesh of hares is ncuter, because the pro- 
phet eat it, and commanded his companions 
to cat of it. 


* Arab, Zoo-Nab; meaning, literally, 
creaturcs which have canine teeth. The 
elephant (although certainly not a beast of 
prey) is perhaps classed with those, because 
of his tusks. 

+ it is here proper to remark that, in the 
Mussulman law, there are four gradations 
from legality to illegality. I. Hilal, or posi- 
tively lawful. II. Mobah, or neuter (that 
is, indifferent, and which may either be pur- 
sued or avoided), III. Makrooh, or abo- 
minable (that is, reprobated, but which is 
neverjheless lawful). IV. Hiram, or posi- 
tively unlawful (that is, prohibited). 
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Tae flesh and skin of all unlawful animals 
me pure after they have been killed 
according to the laws of Zabbah, excepting 
only men and hogs.—According to Shafei 
they do not become pure. 

0 aquatic animal is lawful except fish. 
—No animal that lives in water is lawful 
except fish. Malik and a number of other 
learned men are of opinion that all water 
animals are lawful. Others again say that 
sea-dogs, sea-hogs, and mair-men, are un- 
lawful. 

Fish which perish of themselves are not 
lawful.—¥ Isues which, dying of themselves, 
float upon the surface of the water, are 
abominated. According to Shafei and Malik 
they are neuter. The rule observed amongst 
our sect is this.—Fishes which are killed by 
any accident are lawful, like those whic 
are caught; whilst, on the contrary, such as 
die of themselves without any accident are 
unlawful, like those which are found floating 
on the surface of the watcr. There are, 
however, different opinions regarding such 
as die of extreme heat or cold. Fishes and 
locusts are lawful without being killed by 
Zabbah. 


BOOK XLIII. 
OF UZHIEEA, OR SACRIFICE. 


Sacrifice must be performed at the Yd 
Kirban.—It is the duty of every free 
Mussulman, arrived at the age of maturity, 
to offer a sacrifice on the Yd Kirban, or 
festival of the sacrifice,* provided he be then 

ossessed of a Nisab,t and be not a traveller. 

his is the opinion of Hancefa, Mohammed, 
Ziffer, and Hasan; and likewise that of 
Aboo Yoosaf, according to one traditipn, and 
also in the opinion of Shafei, sacrifice is not 
an indispensable duty, but only laudable. 
Tahavee reports that in the opinion of 
Hanecfa it is indispensable ; whilst the two 
disciples hold it to be in ua strong degree 
laudable. 

It 18 incumbent on aman, for himself, and 
for his infant children.—Tn® offering of a 
sacrifice is incumbent on a man on account 
of himself, and on account of his infant 
child. This is the opinion of Haneefa in 
one tradition. In nen i (which is recorded 
in the Zahir Rawayet) he has said that it is 
not incumbent on a man to offer a sacrifice 
for his child.—In fact, according to Haneefa 
and Aboo Yoosat, a father or guardian are 


* This festival happens on the tenth of 
Zee-hidja, and was instituted in commemo- 
ration of Abraham having offered up his 
son Ishmael as a sacrifice to Gop, in conse- 

uence of a vision he had.—(See Sales’s 

oran, Vol. II. p. she 
‘ t a the amount of Nisab, see Voi. I. p. 
0 6. 
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to offer a sacrifice at the expense of the 
child, where he is possessed of property) 
eating what parts of it are eatable, d 
selling-the remaining parts that are valuable 
in their substance) such as the skin, &e. 

Mohammed, Ziffer, and Shafei, have said 

that a father is to sacrifice on account of his 

child at his own expense, and not at that of 

the child. : 

Lhe victim rh one person 18 a goat; and 
for any number from one to seven, a cow or 
camel,—THE sacrifice established for one 
person is a goat; and that for seven, a cow 
or a camel.—If a cow be sacrificed for any 
number of people fewer than seven, it is 
lawful; but it 1s otherwise if sacrificed on 
account of eight. If, also, in an association 
of seven people, the contribution of any one 
of them should be less than a seventh share, 
the sacrifice is not valid on the part of any. 

An animal held in joint property may be- 
jointly offered in sacrifice.—IF a camel that 
is jointly and in an equal degree the property 
of two men, should be ceiheed by them on 
their own account, it is lawful, according to 
the most authentic traditions :—and in this 
case they must divide the flesh by weight, 
as flesh 1s an article of weight. lf, on the 
contrary, they distribute it from conjectural 
estimation, it is not lawful; unless they add 
to each share of the flesh part of the head, 
neck, and joints. 

Others may be admitted to a share wn an 
animal purchased for sacrifice.—I\¥ a person 
purchase a cow, with an intent to sacrifice 
it on his own account, and he afterwards 
admit six others to an association with him 
in the sacrifice, it is lawful.—It is, however, 
most adviseable that he associate with the 
others at the time of purchase, in order that 
the sacrifice may be valid in the opinion of 
all our doctors; as otherwise there is a 
difference of opinion.—It is related, from 
Haneefa, that it is abominable to admit 
others to share in a sacrifice after purchasing 
the animal; for, as the purchase was made 
with a view to devotion, the sale of it is 
therefore an abomination. 

It is not incumbent on the poor or travellers. 
—SACRIFICE is not incumbent on either a 
poor man or a traveller; for Aboo Bickir and 
Omar Farook did not offer the sacrifice of the 
Yd during their travels; and it is, more- 
over, related that Alce said, ‘‘ neither the 
pee of Friday, nor the sacrifice of the 

rd are incumbent on travellers.”’ 

The time of performing it.—Tue time of 
the offering is on the morning of the day of 
the festival; but it is not lawful for the 
inhabitants of a city to begin the sacrifice 
until their priest shall have finished the 
occasional prayers. Villagers, however, may 
begin after break of day. The place, in ° 
fact, must regulate the time. ‘Thus, where 
the place of celebration is in the country, 
and the performers of it reside in the city, 
it,is lawful to begin in the morning: but if 
otherwise, it must be deferred until the 
prayers be ended. 
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Ir the victim be slain after the prayers 0 
the mosque, and prior to those offered at the 
place of sacrifice, it is lawful; as is likewise 
the reverse of this. 

SacrIFIce is lawful during three days,-— 
that is, on the day of the festival, and on th 
two ensuing days. Shafei is of opinion, tha 
it is lawful on the three ensuing days. Th 
sacrifice of the day of the festival is, how: 
ever, far superior to any of the others. I: 
is also lawful to sacrifice on the nights o: 
those days, although it be considered as 
abominable. — Moreover, the offering of 
sacrifices on these days is more laudable 
than the custom of omitting them, and after- 
wards bestowing an adequate sum upon the 
poor. 

If the sacrifice be delayed beyond the 
proper time, the victim must be bestowed in 
charity.—I¥ a person neglect the perfor- 
mance of the sacrifice during the stated days, 
and have previously determined upon the 

_ offering of any particular goat, for instance ; 
or, being poor, have purchased a goat for 
that purpose ;—in eithcr of these cases it 
is incumbent on him to bestow it alive in 
charity. But, if he be rich, it is in that 
case incumbent on him to bestow, in charity, 
a sum adequate to the price, whether he have 
purchased a goat with an intcnt to sacrifice 
it, or not. 

Lhe sacrifice of a blemished animal is not 
admitted,—1r is not lawful to sacrifice ani- 
mals that are blemished,—such as those that 
are blind, or lame, or so lean as to have no 
marrow in their bones, or having a great 
part of their ears or tail cut off. Such, how- 
ever, as have a great part of their cars or 
tail remaining may lawfully be sacrifieed.— 
Concerning the determination of a great part 
of any member, there are indeed various 
opinions reported from Haneefa.—In some 
animals he has determined it to be the third; 
in others more than the third; and in others, 
again, only the fourth.—In the opinion of 
the two disciples, if more than the half 
should remain, the sacrifice is valid; and 
this opinion has been adopted by the learned 
Aboo Lays. 

But a trifling blemish does not vender it 
exceptionable.—I¥ an animal have lost the 
third of its tail, or the third of its ear, or 
eyesight, it may be lawfully sacrificed :— 
but if, in either of these cases, it should 
have lost more than a third, the offering of 
itis not lawful. The rule which our doc- 
tors have laid down to discover in what dc- 

ree the eyesight is impaired, is us follows. 
The animal must first be denrived of its 
food for aday or two, that it may be ren- 
dered hungry ; and having then covered the 
eye that is impaired, food must be gradually 
brought towards it, from a distance, until it 
indicate, by some emotion, that it has dis- 
covered it.—Havying marked the particular 
spot at which it observed the food, and un- 
covered the weak eye, the perfect eye must 
then be botind, and the same process carrie 
on, until it indicate that it has observed it 
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with the defective eve. If then the parti. 
cular distance from those parts to where the 
animal stood be measured, it may be known, 
from the proportion they bear to cach other, 
in what degree the sight is impaired. 

An animal wanting a horn, or mad, or 
castrated, may be sacrificed.—IF @ person 
sacrifice an animal without a horn, it is law- 
ful;—and so likewiso where the horn is 
broken, or where the animal is mad or cas- 
trated.—Many, however, have said, that it 
is not lawful to sacrifice a mad animal, un- 
less it eat food, in the same manner as it is 
not lawful to sacritice a Gurgeen [the off- 
spring of a wolf and Roat| unless-it be fat. 
With regard to animals that want teeth, it 
is reported from Aboo Yoosat that they may 
be lawfully sacrificed, provided they be able 
to chew,—or (according to another report) 
provided the greatest of their teeth bo re- 
maining. Animals, however, that are born 
without an ear cannot lawfully be sacrificed. 
What is here said respects such blemishes 
as may have existed in the animal previous 
to the purchase of it: for if it be perfect at 
he time of purchase, and afterwards con- 
ract such a blemish as to render the sacri- 
ice of it unlawful, and the proprietor be 
rich, it is in that case incumbent on him to 
sacrifice another; whereas, if he be poor, he 
muy lawfully sacrifice the same. The reason 
f this is, that as an offering is incumbent 
m arich man originally, and not on account 
if his purchase, the enimal, therefore, which 
1c buys is not particularly set aside for the 
fering ; whereas, on the contrary, an offer- 
neg not being incumbent on a poor man, 
sxcept when he purchases an animal with 
hat intent, the animal so purchased is there- 
ore particularly destined for the purpose : 
—and accoidingly, our doctors hold that if 
mn animal, purchased with a view to be 
ffered, should die, it is incumbent on the 
‘roprictor, 1f he be rich, to substitute an- 
ther? but not if he be poor;—or, if the 
nimal be cither lost or stolen, and the pur- 
‘haser, having bought another, should then 
‘ecover the first, in such case it 1s incumbent 
m the proprietor, if he be rich, to sacrifice 
me of them, whether it be the first bought 
r the second; but if he be poor, he is under 

n obligation to sacrifice both, 

Any aceident befalling the victim at the 
tme of slaying tt does not invalidate the 
acrifice.—I¥ it should happen that the goat, 
1aving been turned over in order that the 
acrifice might be performed, in the struggle 
reaks one of its legs, in that case, provided 
he sacrifice be immediately made, it is laW- 
‘ul and sufficient. So also, it is lawful, if 
che animal, in that situation, having re- 
seived any hurt, should run away, and 
having been immediately and without delay 
taken, should then be sacrificed. Moham- 
med has likewise judged the sacrifice lawful, 
if, in this case, the animal should not be 
retaken,until after some delay ;—in opposi- 
tion to éhe opinion of Aboo Yoosaf. 

@ Goats, camels, and eows alone are lawful 
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“in sacrifice.—It is not lawful to offer a sacri- 
fice of any. animal except a camel, a cow, 
or a goat; for it is not recorded that the 
prophet or any of his companions ever 
sacrificed others. Buffaloes, however, are 
lawful, as being of the species of a cow. 
Every animal of a mixed breed, moreover, 
is considered as of the same species with 
the mother. er 

- Age at which an animal is fit for sacrifice. 
—THE sacrifice is lawful of any animal of 
the three species above mentioned, although 
it be only a Soonee:* but not if younger; 
excepting, however, a sheep, which may be 
sacriticed when a Judday, or so young as to 
have no teeth; and in this case our doctors 
have made it a condition that the sheep be 
of large stature, insomuch as to have the 
appearance of a Soonec at a little distance. 

e period of Judday in shecp (according 
to our doctors) is at the expiration of six 
months, and the commencement of the 
seventh.’ The time of Soonce in goats or 
sheep is at the age of one year; in cows, at 
the age of two; and in camels at the age of 
five years. 

If one of seven joint sacrificers die, the 
consent of his heirs is requisite to the sacri- 
ce.—I¥F seven persons purchase a cow for 
sacrifice, and one of them afterwards dic, 
and his heirs desire the other six to sacrifice 
2 cow on account of themselves, and on 
account of the dead, it is lawful ;—wherecas, 
if they sacrifice it'without the consent of the 
heirs it is not lawful. 

IF a Christian, or any person whose object 
is the flesh, and not the sacritice, be a sharer 
with six others, the sacrifice is not lawful on 
the part of any. 

Rules with respect to the disposal of the 
_ wh, &e., of the victin,—Ir is lawful for a 
person, who offers a sacrifice, either to eat 
the flesh, or to bestow it on whomsocver he 
pleases, whether rich or poor: and he may 
also lay it up in store. ° 

Ir is most advisable that the third 
of the flesh of a sacritice be bestowe 
charity. 

It is lawful either to bestow the skin of a 
sacrifice in charity, or fo make any utensil 
of it, such as a bucket, sieve, or the like. It 
is likewise lawful to barter it for any un- 
consumable article that yields profit in its 
substance :—but it is not allowable to barter 
it for any thing consumable, as vinegar, and 
such like. Flesh, in these respects, is con- 
sidered in the same light as the skin, ac- 
on to the most authentic traditions. 

F the flesh of a sacrifice be sold along 
with the skin of it for money, or for any 
thing that is not profitable but in consump- 
tion, it is incumbent on the seller to devote 
the price to the poor; and the sale is valid. 

Ir is not lawful to give a part of the 
sacrifice in payment to the butcher. 
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It is abominable to take the wool of the 
victim and sell it before the sacrifice be 
performed; but not after the sacrifice. In 
the same manner, it is abominable to milk 
the victim and sell the milk. 

It must be slain by the sacrificer, or in his 
presence.—IT is most advisable that the 
person who offers the sacrifice should him- 
self perform it, provided he be well ac- 
quainted with the method ; but if he should 
not be expert at it, itis then advisable that 
he take the assistance of another, and be 
present at the operation. 

A Kitabee may be employed to slay it, but 
not a Magian.—I1t is abominable to commit 
the slaying of the victim to a Kitabee. If, 
however, a person order a Kitabee to slay his 
victim, it is lawful. It is otherwise where a 
person orders a Magian, or worshipper of 
tire, to slay his victim, for this is inadmis- 
sible. 

Two persons slaying each other's victim by 
mustake must make a mutual compensation. 
—Iy two persons commit a mistake, each 
slaying the offering of the other, it is law- 
ful; and no compensation is on that account 
due from either. If, also, having erred in 
this manner, they should eat the flesh, and 
then discover the mistake, in this case it is 
requisite that they sanctify the act of each 
other, and sacrifice is then fulfilled. If, on 
the contrary, they refuse to do s0, an 
dispute the matter, cach is in that case 
entitled to take a compensation for the value 
of the flesh of his offering from the other, 
and must then bestow such compensation in 
alms, as it is a return for the flesh of his 
offering: and the same rule also obtains 
where a person destroys the flesh of the 
offering of another. 

Case of sacrifice of an usurped animal,— 
IF a person usurp a goat, and sacrifice it, he 
ix in that ease bound to compensate for its 
value, and his offering is thereby rendered 
valid; because upon paying the compensation 
he is held to have been proprietor of the 
goat from the time of his having usurped it. 
It is otherwise where a person sacrifices a 
goat committed to him as a deposit; for this 
is not valid; because he is obliged to com- 
pensate for it (not on account of the animal, 
but) on account of the sacrifice, and hence 
his property in it is not established until 
after he has sacrificed it. 


BOOK XLITY. . 
OF KIRAHEEAT, OR ABOMINATIONS. 
Difference of opinions concerning the 


: «extent of the term Makrooh.—Tue author of 
The sheep and the goat are held to be of tnc Hedaya remarks that our d8ctors have 
the same species, disagreed concerning the extent in which 
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the term Makrooh® is to be received.— 
Mohammed was of opinion that every thing 
Makrooh is unlawful; but as he could not 
draw any convincing argument from the 
sacred writings in favour of this opinion, he 
renounced the general application of un- 
lawfulness with respect to such articles, and 
classed them under the particular description 
of Makrooh, or abominable. It is recorded, 
on the other hand, from Haneefa and Aboo 
Yoosaf, that Makrooh applies to any thing 
which, in its qualities, nearly approaches to 
unlawful, without being actually so.—This 
article is comprehended under a varicty of 
heads or sections. 


Section I, 
Of Eating and Drinking. 

It is abominable to eat the flesh or to drink 
the milk of an ass, or to take the urine of a 
camel, unless medicinally.—HANEKFA has 
said that the flesh and milk of an ass, and 
the urine of a camel are abominable.—Ac- 
cording to Aboo Yoosaf the urine of a camel 
may be taken as a medicine; but with 
respect to milk, it is a secretion from the 
blood, and is therefore subject to the same 
rule with the flesh of the animal from which 
it is produced. 

Or to use vessels of gold or silver.—Iv is 
not allowable, either to men or women, to 
use a vessel of gold or silver in cating, 
drinking, or in keeping perfumes; because 
the prophet has said, with respect to any 
person who drinks out of a vessel of silver 
or gold, that ‘‘ the fire of hell shall enter 
into his belly ;’’ and it is also related, that 
a person having brought water for Abvo 
Harecra in a silver vessel, he refused to 
drink, declaring that the prophet had pro- 
hibited him from drinking out of such a 
vessel, The prohibition, therefore, being 
established with respect to drinking, it 
follows that the rule extends to the using of 
oils, and similar articles, that being in effect 
the same with drinking, since in both cases 
the use of a vessel of gold or silver is in- 
duccd,—whence it is that the use of a 
golden or silver spoon is abominable, as also 
the use of a silver or golden bodkin for 
drawing antimony along the eyelids, or of 
boxes for holding antimony, or any other 
thing, made of those metals. 

Tt ts allowable to use vessels of lead, glass, 
crystal, or agate.—InE use of vesscls of 
lead, glass, crystal, and agate, is permitted. 
Shafei maintains that those are abominable, 
because they resemble gold or silver in point 
of splendour. 

Or to drink out of vessels, or ride upon a 
saddle, or sit upon a chatr or sofa, ornamented 
with gold or silver.—It is allowable, accord- 
‘ing to Haneefa, to drink out of a wooden 


* Makrooh is the participle passive of 
Kuriha, 8 abominate; this word is fre- 
quently taken in a milder sense; and ma 
relate to any thing improper or unbecoming. 
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vessel ornamented with silver, provided the 
particular part to which the lip is applied be 
void of it. In the same manner, also, it is 
permitted to ride upon a saddle interwoven 
with silver, provided the space allotted for 
the seat be plain; and this rule likewise 
holds with respect to a couch or sofa.—Ao- 
cording to Aboo Yoosaf, on the contrary, all 
those are abominable.—From Mohammed 
there are two traditions on this point; one 
corresponding with the opinion of Haneefa, 
and the other with that of Aboo Yoosaf, 
After the same manner they havo disagreed 
concerning the use of a vessel or chair 
adorned both with gold and silver; con- 
cerning swords, mosques, frames of glasses, 
and books, when they are praamnonted either 
with gold or silver; and also concerning 
stirrups, bridles, or cruppers of that de- 
scription.— These differences of opinion 
however, exist only where the gold an 
silver is so applied, in any of these cases, 
that it is to ba separated only by means of 
some difficult process: but the gilding of 
things, either with gold or silver, in such a 
manncr as to require art to separate it, is 
unanimously allowed.—The argument of the 
two disciples is that the uso of one part of a 
vessel includes the use of the whole; where- 
fore they hold it cqually abominable as if 
the part applicd to use were likewise of gold 
or silver. Hanecfa, on the other hand, 
argues that ornaments of gold or silver, 
when not applicd to use, are merely appen- 
dages, and therefore not to be regarded ; 
whence the use of the article is allowable, in 
the same manner as wearlng a garment 
which is trimmed with silk, or a ring which 
has a piece of gold sct in it. 

The information of an infidel may be 
credited with regard to the lawfulness of 
any particular Poli a person send his 
servant, or a hircling, being a Magian, to 
purchase meat, and he purchase meat ac- 
cordingly, and acquaint his master thut he 
had bought it from a Jew, a Christian, or a 
Mussulinan, it is lawful for him ve master | 
to cat the food so purchased; because the 
word of an infidel is creditable in all matters 
of a temporal nature, as he is presumed to 
be possessed of reason, and falsehood is 
prohibited in his religion: besides, there is 
a necessity for believing his assertion in 
temporal concerns, from their frequent oc- 
currence. If, on the contrary, the servant 
inform his master, that ‘‘he purchased the 
meat from an intidel who is not a scripturist, 
and it was slain by one who was neither a 
scripturist nor a Mussulman,’’ it is in fiat 
case unlawful for the master to eat tho flesh 
so purchased ; for as the word of an infidel 
is credited with respect to the legality of 
meat, it is credited with respect to the ille- 
gality, in a superior degree. 

A present may be accepted by the hands of 
a slave or an infant.—I¥ a slave, either male 
or female, or an infant, should carry some- 
thing to a person, saying, ‘‘ such an one has 
spot this to you as a present,” in that case 
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the person may justly credit the information, 


as it is a frequent custom to send presents 
by such messengers. In the same manner, 
if either of these should intimate to a slave 
that his master had given him a licence to 
trade, he is allowed, accordingly, to accept 
of it; because it is perhaps impossible for 
them to bring witnesses to attest the inten- 
tion of the master, whence, if their word 
were not credited, it would occasion an 
obstruction to business, and an_unnecessar 

restraint amongst mankind,—It is related, 
in the Jama Sagheer, that where a slave girl 
comes to a person and says, ‘‘ my master has 
sent me as a present to you,’ it 1s lawful for 
that person to accept of her. 

The word of a reprobate may be taken in 
all temporal concerns, but not in spiritual 
matters,—IN all temporal concerns the word 
of a reprobate* may be taken; but in 
matters of a spiritual nature the word of an 
upright man only is to be credited. The 
reason of this distinction is, that affairs of a 
temporal nature are of frequent occurrency 
amongst every sect of men ; whence if, in the 
transaction of them, anything more than 
maturity of age and sanity of intellect (such 
as ‘ntegrity, &c.) were required, it would 
occasion a restriction in business ; to obviate 
which, the word of one person, in such case, 
is creditable, whether that person be virtuous 
or dissolute, 1 Mussulinan or an infidel, a 
man or a woman. Concerns of a spiritual 
nature, on the contrary, are not of such 
frequent occurrency; hence it is requisite 
that in relation to them a greater caution be 
used. ‘The word, therefore, of none but an 
upright Mussulman is admissible in spiritual 
matters; because an unjust man lies under 
a suspicion of falschood ; and an infidel, as 
not following the Law himself, has no right 
of enforcing it upon others. The case is 
different with respect to temporal matters ; 
for an infidel is permitted to reside in a 
Mussulman territory purely on account of 
his temporal business, for which he would be 
incapacitated if his word in temporal mutters 
were to be rejected. From this necessity, 
therefore, credit is given to it. 

And the same of a person of anknorn 
character.—A_ person, ate whose character 
is unknown, is considered in the same light 
as an unjust man or reprobate; and his 
word relative to matters of faith is in- 
admissible. It is, however, related in the 
Zahir Rawayet, that suspicion and_ probable 
conjecture are the grounds on which it is 
lawful to determine in this point ;—in other 
words, practice must accord with the con- 
jeoture which appears most probable or best 
supported. There is also another tradition 
from Haneefa, that the word of a person of 


unknown character may be believed in 
matters of a spiritual nature. 

The word of an upright person, whether 
freeman or slave, may be taken in spiritual 
matters.—TuHE word of a freeman or slave, 
whether male or female, is admitted in 
spiritual concerns, provided they be up- 
right ;* for, in consequence of integrity, 
veracity preponderates; and this is a cause 
of belief.—It is to be observed, that what 
was before related, of licensing a slave to 
trade, sending presents and messages, an 
the like, are of the class of temperal matters ; 
as is also the investing of another with the 
power of agency.—Information, on the con- 
trary, concerning the impurity of water (for 
instance) is a matter of a spiritual nature. 
In this instance, therefore, if the former be 
an upright Mussulman, the person who 
receives the information is at liberty, in 
performing his purification, to substitute 
sand for the water, in the manner of teyum- 
mim,t and must not perform it with the 
watcr.—lIf, on the contrary, the informer be 
a profligate, or of unknown character, it is 
incumbent on the person who receives the 
information to consider the matter delibe- 
rately ; when, provided he conclude the in-. 
former to be a person of veracity, he must 
perform teyummim instead of ablution.—(In 
this case, however, he should use the pre- 
caution of first pouring out a little of tho 
water, and may then perform teyummim ; 
whereas, if the informer be of an upright 
character, as there is in that case no suspicion 
of falschood, the pouring out the water by 
way of precaution, is entirely unnccessary.) 
—If, on the contrary, the result of his reflec- 
tion be that the information was false, he 
must perform ablution, but not teyummim 
with the water. This is what the law en- 
joins; but in this case also, it 1s a requisite 
precaution that, after ablution, he perform 
tcyummim, as the judgment he has formed 
in this case is entirely from conjecture. It 
is also to be observed that legality and 
illegality are considered as of a spiritual 
nature where they affect not the property of 
any person. Where, on the contrary, the 
testimony of one upright person tends to 
injure the property of another, it is not in 
such case of any weight;—as where, for 
instance, an upright person testifies that a 
ecrtain person has married his own foster- 
sister; In which case his testimony is not 
creditable, as tending to hurt the property 
of the husband, inasmuch as he would be 
deprived of the effects of the woman, to 
which the marriage had entitled him ;—or 
where a Paar informs another, who had 
purchased a slave girl, that she is his own 
foster-sister, or that she is a free woman. 

It as laudable to accept an invitation to a 
marriage-feast, notwithstanding any irre- 
























* Arab. Fasik, in opposition to Adil, a just 
or upright person.—The distinction between 


these terms has been fully explained. else- 
where. 


* Arab. Adil; in opposition to Fasik. 
‘+ For a further explanation of this, see 
Vol. I. p. 106. 
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gularitves which may be practised there.—Ir| three or four fingers in a garment; and it 
a person be invited to a marriage-feast, and, | is moreover related, that the prophet wore 
upon going there, observe the company to be | a robe with an edging of silk to it. 
engager ut yanton amusement, orin singing,| A prllow of silk ts allowable.—Accorvina 
still it is laudable in him to sit down and | to Haneefa, it is allowable to make a pillow 
partake of the entertainment; for the ac-| of silk, and to sleep upon it. The two dis- 
ceptance of such invitation is strictly or- | ciples, on the contrary, hold this to be abom- 
thodox, as the prophet has said, ‘‘whosoever | inable; and the same difference of opinion 
refuses an invitation, is certainly not obedient | obtains concerning making curtains of silk, 
to me.’”’—He is not, therefore, to leave the | and hanging them upon doors. The arguments 
entertainment on account of any irregularities | of the two disciples on this point are twofold. 
committed by others; in the same manner/| I'1xsrt, the use of silk in general is proscribed 
as, at the ceremony of a funeral prayer, a| by the prophet. Srconp.y, tho making pil- 
person is not to absent himself, although | lows and curtains of silk is a custom of the 
people hired for the purpose of lamentation | proud; and the imitation of such is forbidden. 
may there be present.—If, however, he have |—The argument of Hancofa, on the other 
ower to prohibit these irregularitics, it is} hand, is that the prophet sat upon a pillow 
incumbent on him to exert it: but if hejof silk; and that there was one laid upon 
possess not such power, he must then re-| the sofa of Abdoola Ibn Abbas. 
main with patience. — This is where the} -lad a dress of silk to warriors.—Itv is 
person invited is not a Mooktidda,® or holy | allowed to warriors, in the opinion of the 
man ; for, if such a person should be present | two disciples, to wear a dress of silk or satin 
and have it not in his power to restrain these |in the time of war; because there is a tra- 
irregularities, it is then incumbent on him | dition, recorded by Shaaby, that the prophet 
to withdraw, as his presence in such a place | permitted the wear of silk during the time 
shows a relaxation of religion. If, also, | of battle. Morcover, it is in a manner neces- 
irregularities be committed during the time | sary, as being best adapted to counteract the 
of cating, it is improper that any person| hard pressure of armour, and tending to 
should remain there, whcther he be a Mook-|exeite horror in the eyes of the enemy. 
tidda or not; Gop having prohibited us, in| Hancefa, on ‘the contrary, holds this to be 
the Koran, from sitting in company with | abominable, because the traditions which 
the wicked. All this proceeds on the ay point out its illegality are absulute, without 
position of the invited person being actually | distinguishing between any particular period 
present at the marriage-feast, before he is|or juncture, such asx war, or the like; and 
aware of those irregularities. the neecssity may be answered in a dress of 

Unless those irregularities be known before- | Makhlvot,—that is, having the woof of silk, 
hand.—For if he be previously aware of|and the warp of anything clsc. Besides, 
such irregularities being practised, it is in- | silk, and every other thing that 1s proscribed, 
cumbent on him to stay away, whether he| becomes allowable in no case but that. of 
bo a Mooktidda or otherwise. necessity ;—and with respect to the tradition 
recorded by Shaaby, it alludes to a dress of 
Makhloot. 

Or of mixed cloth.—A GARMENT of cloth, 
the woof of which consists of silk, and the 
warp of anything else, such as wool or cot- 
ton, is allowable to wear during war, because 
of its being necessary: but it 1s abominated 
ut any other juncture, because then there is 
no necessity fur it. Tho same rule also 
obtains with respect to cloth of which the 
warp is silk ii the woof wool or cotton ; 
and for the same reason. 


Section ITI, 
Of Ornaments. 


Men are not to wear ornaments of gold 
or silver, excepl on signet-rings, yirdles, thd 
swords.—MEN are prohibited from the use of 
ornaments of gold, such as rings, and the 
like, because of a saying of the prophet to 
that effect. Ornaments of silver are like- 
wise unlawful ; because silver is, in offect, 
the same as gold. An exception, however, 
is made with respect to signet-rings, girdles, 
or swords; the use of silver in ornamenting 
those bejpg epee the Jama paeneer 
it is related that silver rings only should be 
usted; whence it may be inferred that rings 














































Section Il. 
Of Dress. 

Women may dress in silk; but men must 
not.—A DRESS of silk is not lawful for men ; 
but women are permitted to wear it; for it 
is related by several of the companions of 
the prophet, of whom was Alec in partieular, 
that one day the prophet appeared with a 
piece of silk in one hand, and of gold in the 
other, and said, ‘‘ Both these are prohibited 
to the MEN of my tribe, but are lawful to the 
WOMEN.” 

Farther than what is merely ornamental. 
—A SMALL quantity of silk, such as three 
or four fingers breadth, used as a fringe or 
border to a garment, or applicd to any such 
purpose, is allowable ; because 1t is related 
that the prophet prohibited the wearing of 
silk, excepting a shred ot the breadth of 


Oe 

* Literally, an exemplary person, as being 
eminent for sanctity of character,—whence 
the term is applied to priests, or other per- 
sons who exércise a holy office.—The Persian 
term such a person a Peishwa, or one who, 


leads the way. 
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of stone, iron, or brass, are forbidden. It is 
also related, that the prophet, on seeing a 
ring of brass upon the finger of a man, sal 
“T perceive the smell of an image; an 
again, that having seen, upon the finger of 
another person, a ring of iron, he spoke to 
him thus, “I see upon om finger the orna- 
ment of the people of hell.’-—What is here 
said respects the circular hoop, and not the 
setting or beazel of the ring. Hence it is 
lawiil that the setting be of stone. It is 
proper, however, that men, in wearing rings, 
turn the setting or beazel towards the palm 
of the hand, and women otherwise, because, 
with respect to them, rings are considered as 
ornaments.—Sovereigns and judges, more- 
over, wear rings, only as having occasion to 
seal with them; but with respect to other 
people, it is most advisable that they never 
wear rings, as a like reason does not operate 
‘with them. 

The setting of a ring may be of gold.—l¥ 
a piece of gold be inserted in the setting of 
a ring, it is allowable ; for, in that case, the 
gold is only a dependant on the ring, in the 
same manner as a shred of silk upon a gar- 
ment. 

Gold is not tu be used in any cases of neces- 
sity, where silver will answer equally well,— 
Th is forbidden, in the opinion of Haneefa, 
to bind the tecth* with a thread of gold. Mo- 
hamined, on the other hand, maintains that 
this practice is unobjcctionable. Of Aboo 
Yoosaf there are two opinions recorded; onc 
corresponding with the opinion of Hanccfa, 
and the other with that of Mohammed. The 
two disciples, in support of their opinion, 
quote the case of Arifja the son of Assad, 
who, having lost his nose by a wound he 
received at the battle of Goolab, made a 
false one of silver, which occasioning a very 
offensive smell, the prophet commanded him 
to make another of gold. The argument of 
Haneefa is, that gold is in its nature unlaw- 
ful, whence the use of it is allowable only 
in a case of necessity; and as the necessity 
may in general be equally well answered by 
substituting silver, gold therefore remains 
subject to its original state [of prohibition] : 
this necessity, however, could not be an- 
swered, in the case of Arifja, but by a sub- 


stitution of gold, because of the silver} P 


occasioning a nauseous smell. 

Infants must not be sumptuously appu- 
relled.—It is abominable in any person to 
clothe his infant child in a dress of silk, 
with ornaments of gold; for, since that dress 
is proved to be prohibited to men, they are 
consequently forbidden to dress others in it ; 
in the same manner as it is unlawful to give 
wine to drink, because of the illegality of 
drinking it. 

Vain superfluities are not allowable.—THE 
custom of keeping handkerchiefs, as is fre- 


_" This possibly means whete a srippositi- 
tious tooth is placed in the head to supply the 
loss of one, 
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quently practised, is abominable. Many, 
however, hold that it is allowable, if done 
from motives of necessity. Thisis approved ; 
for the practice is abominable only when 
done ostentatiously, in the same manner as 
the mode of sitting with the knees on a line 
with the chin, and the hands folded round 
the legs.* 

Ir is allowable to bind the finger with a 
string, or a ring, with a view to aid the 
memory concerning some business relative 
to another person. 


Section IV. 


Of the Commerce of the Sexes; and of 
looking at or touching any Person. 


Men must not: ook at strange women, ex- 
cept in the face, hand, or foot.—It is not 
permitted men to look at strange women, 
except in the face, and palm of the hands, 
which is allowable, because women being 
frequently concerned in business with men, 
ach as giving, taking, &c., it would there- 
fore subject them to great inconvenience if 
these parts were veiled, whence there is a 
necessity for leaving them bare.—It is re- 
ported, from Haneefa, that it {is ‘allowable 
to look at the feet of a woman, because of 
there being sometimes occasion for it. From 
Aboo Yoosaf there is a tradition that the 
seeing of the shoulder is likewise allowed ; 
because that, from the influence of custom, 
it is left exposed. Lf, however, a man be 
not secure trom the impulse of lust, it is 
not allowable to look even at the face of a 
woman, except in cases of absolute neces- 
sity. 

A mane 
woman,—I1t 18 not lawful for a man to touch 
the hand of a strange woman, notwithstand- 
ing he have a control over his lust; because 
the prophet has said, ‘‘ whosoever toucheth 
a strange woman, shall be scorched in the 
hand with hot cinders on the day of judg- 
ment.’’—This, however, proceeds on a sup- 
position of the woman being young; for if 
she be old, insomuch as to be insensible to 
lust, in that case it is lawful to touch her at 
the time of salutation. The case is similar 
where the man, being old, is insensible to 
assion himself, and not such as to excite it 
in the woman he touches. 

A female infant may be touched or looked 
at.—IT is lawful to touch or look at a young 
girl inscnsible of the carnal appetite; as in 
that case there is no apprehension of seduc- 
tion. 

Rules to be observed by a magistrate with 
respeet to women, when acting in his judicial 
capacity ;—or by a witness.—A KazEE may 
look in the face of a strange woman, when 
he passes a decree upon her, notwithstanding 


ur young) must not touch a strange 


“ Meaning, that when a person sits in the 
‘manner so described, from osteatation, it is 
abominable, but that it is allowable when 
done with a view to obtain rest. 
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‘there be an apprehension of lust; because 
he is under a necessity of so doing, for the 
purpose of expediting his decrees, in order 
that the ba Aa of mankind may sustain no 
injury.— Witnesses, also, are under the same 
necessity, in order to their giving evidence ; 
and hence it is lawful for them likewise to 
look in the face of a strange woman, where 
they are desirous of giving evidence concern- 
ing her.—With respect, however, to looking 
ay in order to bear testimony, it is cer- 
tain that this is not allowable where there is 
any apprehension of lust, since others might 
be found free from such influence; which 
argument does not apply at the time of actu- 
ally giving evidence. 

l woman may be looked at acith a view to 
marriage.—A MAN may without blame look 
on a woman whom he has an inclination to 
marry, notwithstanding he knows that it 
will inflame his passion. 

Rules to be observed by a physician tn 
prescribing for women.—A PHYSICIAN, in 
administering to a strange woman, is per- 
mitted to look at the part affected. It is, 
however, most advisable that he instruct 
another woman how to apply the remedy, as 
the circumstance of an individual of one 
sex looking at another of the same is of less 
consequence. If he should not be able to 
procure a fit woman to instruct, if is in that 
case incumbent on him to cover all the mem- 
bers cf the woman, leaving exposed only the 
particular part affected, when he may look 
towards it; refraining from it however as 
much as is possible, since anything the 
suffcrance of which is prompted by neces- 
sity, ought to be exercised with as much re- 
striction as the circumstances of the case 
will admit.—In the same manner also, it 1: 
lawful for a man, in administering a glyster 
to a man, to look at the proper part. 

A man may view or touch any part of 
another man, except his nakedness.— On’ 
man may, without blame, look at any part 
of another, cxcept from beneath the navel 
up to the knee; because the prophct has 
said, ‘the nakedness of a man is trom the 
navel to the knee;’’ and as, in another tradi- 
tion, it is said, ‘‘ from beneath the navei,’’ it 
may thence be inferred that the navel 1s not 
faaludod: but that the knee is so.—-Still, 
however, in this o gradation is observed ; 
for the exposure of the knee is of less con- 
sequence than that of the thigh, as on the 
other hand the exposure of the thigh is not 
so bad as that of the positive nakedness, or 
genitals; wherefore a person ts to be re- 
roved mildly when he leaves his knee 
bie: to be treated more harshly when he 
covers not his thigh; and, in the case of 
, exposing his genitals, must be compelled by 
punishment tocoverthem. —s 

Every part of a man, which it is proper 
for another to look at, may likewise, without 
blame, be touched by him ; for the sight and 
the touchgof those parts of a man which are 
not nakedness are considered in the same 


light. 
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A woman also, may look at any part of a 
man except his nakedness (provided she be 
Free from lust).—WoMEN may lawfully look 
at a man, except in the space from the navdl 
to the knee; provided, however, they be 
secure from just ; for men and women are 
considered as alike, in looking at parts not 
private, the same in looking at a dress or 
a quadruped. i the Mabsoot, under the 
head of Hermaphrodites, it is related that a 
woman looking at a strange man resembles a 
man looking at his female relation, in which 
case it is unlawful that he look at her back 
or belly,* lest: he thereby excite lust.)—If, 
however, @ woman be inflamed with lust, 
or harbour a strong suspicion that looking at 
aman would create it, or be in any degree 
doubtful about it, in either of these cases it 
is most becoming that she shut her eyes, and 
avoid looking at a strange man; and if a 
man also bo thus circumstanced, it is incum- 
bent on him to close his eyes, nor must he 
look at a strange woman; because lust having 
great power over women, is considered as 
always operating upon them; and when 
men are also subject to a passion of that 
nuture, it cxists then on the part of both; 
and this is a weighty reason for renderin 
their looking at each other illegal. It 1s 
otherwise where the woman is influenced 
and not the man, for then there is not an 
equally cogent reason to render it unlawful, 
one party only being in that case inflamed 
with lust. 

Or atany such partof another woman,~- 
A WOMAN 1s permitted to look at any part 
vf another except from under the navel to 
the knee. ‘This is according to one tradition 
of Hancefa; but according to another tradi- 
tion, the looking of one woman at another 
of her sex, is the same as that of a man at 
his female relation; that is, they are not 
permitted to look at the back or belly. 
Theetirst tradition is, however, the most 
authentic. 

Amun may view his wife or his slave tn 
any part,—Iv is lawful for a man to look ut 
his slave girl in any part, provided she be 
not related to him within the prohibited de- 
grecs; and also at his wife in any part, even 
in the pudenda, if he please; because the 
prophet has said, ‘shut your cyes from all 
exccpting your wives and female slaves.’’ 
Nevertheless, itis most becoming that a hus- 
band and wife should neither of them look 
at the genital parts of the other, as the pro- 
phet has said, ‘‘ when ye copulate with wo- 
men of your own tribe, you must conceal as 
much as possible; and be not then naked, 
as that savours too muchof the custom of 
asses.” 

A man may look at the person of his kins- 
woman.—It 1s lawful for a man to look at 
his female relation either in the face, head, 
breast, shoulder, or legs; for as it is usual 


The reason of this is explained here. 
ator. 
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with relations to visit one another without 
any previous intimation, and unattended 
with any retinue, and as women, in their 

use, generally wear a dress adapted to 
service, if, therefore, the sight of these parts 
were culpable, it would impose too great re- 
straint upon them. It is different with re- 

ct to other parts; and hence proceeds the 
‘Hepality of looking at the back or belly. (It 
is proper to observe that by the term rela- 
tion { ohrim], as here used, is to be undcr- 
stood any person between whom and the be- 
holder marriage is utterly and perpetually 
illegal, in consequence of affinity by either 
blood or marriage.) 

Male and female relations may touch each 
other (if there be no apprehension of passion.) 
—EveERY part in a relation which it is lawful 
to llook at may likewise be touched; unless, 
however, there bo a dread of its inflaming the 
passion of-either, in which case neither the 
sight nor the touch is approved. 

Or sit in private, or travel together,— 
THERE is no impropricty in a man une in 
privato with his female relation, or travelling 
with her ; because the prophet has said, ‘* No 
woman shall travel’ more than three days 
and three nights, unless accompanied by her 
husband, or her relation; andif, in this case, 
th woman should have occasion to mount 
upon, or descend from, a horse, the man may 
then, in assisting her, without blame, touch 
her back or belly, ifeovered, and provided he 
be sure of his passion, but otherwisc ho must 
beware of touching her.” 

Aman may look atthe female slare of an 
ther, in the same manner as at his kinswoman, 
—livery part which it islawful for.a man to 
look at in his female relation, may likewise be 
viewed by him in the female slave of another, 
whether she be an absolute slave, a Modab- 
bira, a Mokatiba, oran Am-Walid; for as a 
slave is necessitated to wear clothes adapted 
to servile employments, that she may.dis- 
charge the business of her master, and attend 
upon his guests, her condition without tlic 
house is therefore the same, in relation toa 
stranger, as that ofa free woman without 
the house, in regard to her kinsman.—With 
rospect {o privacy, or travelling with the fe- 
male slave of another, many have said that it 
is allowed, in the same manner as in the case 
of a female relation.—some, however, declare 
it improper, as not being justified by neces- 
sity. Mohammed, in the Mabsoot, has said, 
that the assisting of 2 female to ascend or 
descend from a horse is approved, provided 
it bé in a case of necessity. . 

And may also touch her with a view to 
purchase.—It is permitted to a man to touch 
a female slave when he has an inclination to 
buy her, notwithstanding he may be appre- 
hensive of lust. It is so related in the 
abridgment of Kadooree; and Mohammed, 
in the Jama Saghecr, has given a similar 
absolute opinion in this case, without making 
any exceptions as to the circumstance of lust. 
The two disciples, on the other hand, Ynain- 
tain that although, on account of necessity; 
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it be proper for a person to look ata slave 
girl when he is about to purchase her, not- 
withstanding it may be the means of in- 
flaming his passion, still it is improper to 
touch her when under the impulse of pas- 
sion, or where there is a probability of its 
being excited. In case of an exemption 
from passion, however, they hold it allow- 
able either to touch or look at her. 

An adult female slave must be put tn a 
decent habit.— WHEN a female slave arrives 
at maturity, it is improper to leave her in 
drawers only: on the contrary, it is requi- 
site that she have two clothes, in order that 
her back and belly may be covered, as these, 
with regard to her, may be considered as 

rivy parts. It is moreover reported, from 

ohummed, that when a female slave reaches 
the age of puberty, she must not be exposed 
in drawers only, as that may occasion lust. 

An eunuch or hermaphrodite is the same 
as a man with respect to those rules.—A 
KiHASEEF, or simple eunuch, is considered in 
the same light with a man, whence anything 
prone to a man is so likewise to him, for 

e possesses virility, and is not disabled from 
copulation; and the same, also, of a Majboob, 
or complete eunuch; for he is likewise capable 
of friction, and hasthe power of passing semen ; 
and so likewise of an hermaphrodite, as he is 
mercly a defective man. 

“lt male slave must not view his mistress 
but in the face, or hands.—Ir is not lawful 
for a male slave to view his mistress, except 
in the face, or palm of the hands, in the 
same manner as a stranger’s. Malik main- 
tains that a slave is in the predicament of a 
kinsman within the prohibited degrees (and 
such also is the opinion of Shafei) ; because 
his mistress is subject to his entering her 
apartment frequently without intimation. 
The arguments of our ductors are, that the 
slave is a man ucither related to her as a 
kinsman nor husband; that he is liable to 
be influenced by a passion towards her, as 
marriage may cventually be lawful between 
them (that is, in case of his emancipation) ; 
and that there is no necessity for his ap- 
proaching her without leave, as the business 
of a slave properly lies without the house. 

Ao man may gratify his passtan with his 
female slave in whatever way he pleases.— 
Tr is lawful for a man to perform the act: of 
Azil* with his female slave without her con- 
sent, whereas he cannot lawfully do so by his 
wife, unless with her permission.—The rea- 
son of this is that the prophet has forbidden 
the act of Azil with a free woman without 
her consent, but has permitted it to a master, 
in the case of his female slave. Besides, 
carnal connexion is the right of a free woman, 
tor the gratifying of her passion, and the , 
propagation of children (whence it is that 
a wife is at liberty to reject a husband who 
is an eunuch or impotent), whereas a slave 


For a definition of Azil, sce Vol. 
p. 60, 
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esses no such right.—A man, therefore, 
is not at liberty to injure the right of his 
wife, whereas a master is absolute with 
respect to his slave.—If, also, a man should 
marry the female ‘slave of another, he must 
not perform the act of Azil with her without 
the consent of her master. 


Section V. 
Of Istibra, or waiting for the Purification 
of Women,* 


A man must not hare connerion with his 
purchased female slari until one term of her 
courses have elapsed.—A MAN, when he pur- 
chases a female slave, is not permitted either 
to enjoy her, or to touch, or kiss her, or look 
at her pudenda, in lust, until after her Istibra, 
or purification from her next ensuing courses; 
for when the captives taken in the battle of 
Autass were brought thence, the prophet 
ordained that no man should have carnal 
connexion with pregnant women until after 
their delivery, or with others until after 
one menstruation; which evinees that the 
abstinence sv enjoined is ineumbent on a 
proprictor ; and further, that the occurrence 
of right of property and of possession 1s the 
oceasion of its being inenmbent. The end 

roposed in this regulation is, that it may 

e ascertained whether conception has not 
already taken place in the womb, in order 
that the issue may not be doubtful. 

But this rule operates only on the pur- 
chaser, not on the seller. —ABSTINENCHE Wwaitil 
after purification is incumbent on the buyer, 
but not on the seller; for the true reason of 
its necessity is the desire of copulation ; and 
as the buyer is presumed to possess this de- 
sire, and not the seller, the observance of it 
is therefore enjoincd him, and not the other. 
If, moreover, desire be an internal operation 
of the mind, the obligation of the law, in 
this particular, rests upon the argument of 
such desire. Now the mere power of com- 
mitting the carnal act ts an argumcut of 
the desire for such uct; and as this power is 
established only by property and possession, 
it follows that property and possession are 
the occasions of this vbligation of abstinence. 
—This law, therefore, extends to a right of 
property, in all its differcut modes of being 
acquired, such as by purchase, douation, 








* A phrascology runs throughout this scc- 
tion which renders the translation of it into 
English particularly difficult, us the precise 
meaning of the term Istibra cannot be cx- 
pieeaed Gy any single word in our language. 
—The best Arabic lexicons define Istibra to 
signify ‘“‘the purification of the womb.”— 
The term, however, must here be received 
in a more involved sense; for Istibra does 
not, in fact, mean simply purification, but a 
desire of, or (as rendered in the text) a wait- 
ing for pyritication; for which reason the 
translator renders it purification, or absti- 
nence, as best suits the context. 
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legacy, inheritance, ‘covenants, &0., whence 
it is that this abstinence is enjoined upon 
a person, who buys a female slave, either 
from an infant, or a woman, or from a slave 
licensed to trade,* or from a person who is 
by law prohibited from having any carnal 
connexion with her. In the same manner, 
also, this abstinence is incumbent where a 
erson buys a female slave who is a virgin ; 
ur the law proceeds according to the proof 
of the cause which prompted it, not 
according to the proof of the propriety or 
expediency, as these relate to what is in- 
ternal and unknown. 

In the purchase of a menstruous female 
slave, the purchaser must wait for another 
complete term,—I¥ a person purchase a 
female slave during her menstruation, no 
regard is paid to this menstruation with 
respect to neers the abstinence.t In 
the same manner, also, no regard is paid to 
& menstruation which occurs betwecn the 
time of taking possession and the timo of 
the right of property being established’ by 
purchase, or the like ;—and so likewise, re- 
gard is not paid to the delivery of a female 
sluve between the establishment of oa right 
of property in her, and the act of taking 
possession (contrary, however, to the opinion 
of Abou Yoosaf). ‘The reason of this is, that 
the oceurrence of right of property and pos- 
session is the cause of purification being re- 
quired ; and the obligation of observing the 
purification is an cflect of property and pos- 
session ; and the cffect cannot take place be- 
fore the occurrence of the cause. Theo same 
rule holds with regard to such menstruous 
purgations as may happen previous to the 
procuring of sanction, in the case of an un- 
authorized sale of a female slave, notwith- 
standing the purchaser may be scised of her; 
—and so likewise, where the courses happen 
after the scisin in the case of an illegal con- 
tract of sale, and before the slave is pur- 
chased by a valid contract; for in none of 
all these eases do the present courses deter- 
mine the abstinence. 

«1 person purchasing his partner's share tn 
a female slave must wat until her next puri- 
Jicaution.— ABSTINENCE is requisite in the 
case of a partnership female slave, where 
one of two partucrs purchases the other’s 
share; for here the cause is complete, and 
upon the completion of the cause the effect 
takes placc. 

Other rules to be observed respecting female 
slaves. —Iv a persun purchase a Magian 
female slave, or reccive her in donation,gand 





* The slave licensed to trade is, in this 
case, supposed to have been prohibited from 
cohubiting with the slave, as the goods he 
sells or purchases are presuined to be the 
property of another, namely, his master, 

+ Arab. Fee babal Istibra ; (literally) “ in 
poe of purification,’—meaning that puri- 
ication requisite to determine the abstinence 
nposed on the purchaser of a female slaye, 
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she, after his taking possession of her, have 
her courses, and then become a Muslima,— 
or, if a person purchase a female slave, and 
make her a Mokatiba, and she, after his 
taking possession of her, having voided her 
courses, prove unable to discharge her ran- 
som,—such courses are sufficient to establish 
the requisite purification, in either of these 
cases, as having happened after the occur- 
rence of the ot for waiting, namely, right 

’ property and possession. 
sa Hats where a female slave, having 
eloped, returns to her master,—or, having 
been taken away, or hired out, is restored,— 
or, having been pawned, is redecined,— 
abstinence is not requisite, for the cause of 
it (namely, the acquisition of property and 
possession) does not exist in either instance. 

Where the carnal act is unlawful, all 
incentives to it are prohibited—In every 
case where abstinence is enjoined, and car- 
nal connexion prohibited, all sorts of allure- 
ments and dalliance, such as kissing and 
hugging, are likewise prohibited, as these 
lead to the commission of unlawful acts. 
Add to this, the possibility of their being 
committed on the property of another, as 
may happen if the slave prove with child 
and the seller lay claim to her. (It 1s 
reported from Mohammed that dalliance 
with a captive slave girl is lawful.) 

Pregnant women are purified by delwery, 
and immature females by the lapse of one 
month.—Iur purification of a pregnant fe- 
male slave is established by her delivery, and 
that of a girl in whom the menses have not 
yet appeared, by the lapse of a month, that 
space being, with respect to such an onc, a 
substitute for the courscs, in the same man- 
ner as holds in the case of a woman under 
Edit.* If, however, the menstrual blood 
should discharge itself before the expiration 
of the month, the purification by lapse of 
time is annulled, because of the abilityewith 
respect to the original circumstance, prior 
to accomplishing the object of the substi- 
tute. 

Rule respecting adult females not subject 
to the courses.—Ir the courses be delayed in 
a female slave who is of age to be subject to 
them, it is in that case requisite to refrain 
from any carnal connexion with her, until 
it appear that she is not pregnant, when it 
becomes lawful to cohabit with her. (This 
opinion is quoted from Hancefa, in the Zahir 
Rawayet, without specifying any particular 
term. 

Devices used to elude the abstinence re- 

utred.—It is allowable, according to Aboo 
oosaf, to elude the abstinence by the prac- 
tice of a device ; in opposition to the opinion 
of Mohammed. The arguments of each on 


* See Edit, Vol. I., p. 128.—There seems 
here to be a small mistake in the text, as the 
Edit of a female slave not subject “to the 
courses is determined by the lapse of a*month 
and an half. ‘ 
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this point have been already detailed under 
the head of Shaffa.—The opinion of Aboo 
Yoosaf has been ris by Kazees in their 
decisions, where it has appeared that the 
seller had not cohabited with the slave from 
the period of her courses antecedent to the 
sale ;—and, according to the opinion of Mo- 
hammed, when the contrary has been proved. 
The device which may be practised in a case 
where the purchaser is not married to a 
free woman,” is that he may first marry the 
slave, and then purchase her.t—If, on the 
contrary, he be already married to a free 
woman, the device in that case is that the 
scller, previous to the sale, or the purchaser, 
before taking possession, give the slave in 
marriage to another person (who must, how- 
ever, be one in whom they can confide, that he 
will not cohabit with her, and that he will 
divorce her), and then, that the party pur- 
chase the slave, in the former instance, or 
take possession of her, in the latter,—and 
the husband divorcee her;—because as the 
purchaser was at any rate prohibited from 
cohabiting with the slave at the time when 
the cause of the abstinence first operated 
(that is, when he first acquired propery and 
possesion), no abstinence is therefore re- 
quired aftcr she did become lawful to him, 
as regard is paid to the time and circum- 
stances under which the cause takes place ;— 
in the same manner as where a person pur- 
chases and takes possession of a slave who is 
in her Edit,—in which case, upon the expi- 
ration of the term of Edit, abstinence is 
no longer required, since in this case the 
slave was not lawful to the purchaser at the 
time of the cause taking place. 

-1 person pronouncing Zthar must entirel: 
abstain from his wife until he have made 
explation.—1T 1s not lawful for a person who 
has given abusive language to his wife, 
either to look at her pudenda in lust, or to 
cohabit with her, or to kiss or touch her, 
until such time as he have performed expia- 
tion; because, as it is unlawful for him to 
copulate with her until after expiation, it is, 
consequently, unlawful that he enter into 
dalliances with her, since the cause of an 
illegal act is likewise illegal ;—in the same 
manner as holds in cases of Yttikaf§ and 





* This condition is here made, because it 
is not lawful for a Mussulman to marry a 
slave if he should be previously married to 
a free woman. (See Vol. I., p. 31.) 

+ It is here understood that marriage 
exempts from abstinence. 

t Literally, ‘‘itis not lawful for a Moza- 
hir,’’—meaning a person who has pronounced 
a sentence of Zihar upon his wife. (This 
whole passage will be better understood by 
a reference to a Zihar, Vol. I., p. 117.) 

§ Yttikaf is a religious austerity prac- 
tised by the most pious of the Mussulmans 
ig the last ten days of the month of Ram- 
zan; they remain during that period in a 
mosque, without ever departing from it but 
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Thram;* or where a person, by mistake, 
cohabits with the wife of another,—in which 
case she must observe an Edit; during 
which, as it is uglawful for the husband to 
have connexion with his wife, so it is like- 
wise unlawful for him to use any of its 
incentives with her. It is otherwise during 
the courses or fasting, for, although copula- 
tion be at such time ponies: yet dalliance 
18 lawful, because the courses are frequent 
and of long continuance, engrossing a great 
part of life, as they happen once every 
month, and continue ten days every time ;— 
and, in the same manner, the days of fasting 
are protracted to one month by the divine 
ordinances, and (among pious persons) volun- 
tarily occupy a considerable part of life ;— 
whence if dalliances were forbidden during 
those terms, it would tend to restrain men 
too much in their enjoyments. 

A person indulging in wantonness reith 
two enale slaves who are sisters, must put 
one of them away before he can have con- 
nexton with the other.—l¥ «a person, incited 
by passion, should kiss two female slaves 
who are sisters, he is not in that case per- 
mitted to have carnal counexion with either 
of them, or to kiss, touch, or look at the 
pudenda of either in lust, until he render one 
of them unlawful to him, either by making 
her the property of another, in whatever 
manner he may chovse, or by giving her to 
another in marriage, or by cmancipating 
her ; because it is not lawful cither to copu- 
late or to enter into dalliance (such as kiss- 
ing and hugging) with two sisters. But 
whenever one of them is rendered unlawful, 
the enjoyment of the other is permitted to 
him.—(The transfer of a part of the slave, 
in this instance, is the same as a transfer of 
the whole, with respect to the ilegality of 
enjoyment ;¢ and so likewise the cmauci- 
pating her, or rendering her a Mokatiba in 
part.) If, on the coutrary, he lct one of 
them to hire, or pawn her, or create her a 
Modabbira, the other is not thereby made 
lawful to him, as he does not by any of 
these acts relinquish his property in her. 
If, also, he should give one of them in mar- 
riage to any foe by an invalid contract, 
he does not thereby acquire a right to enjoy 
the other; unless, however, the husband of 
that one consummate the murriage, in which 


a eet a eee 





when the calls of nature absolutely force 
them, abstracting themselves at the same 
time from all enjoyments. __ 

* Thram is the period during which the 
pilgrims remain at Mecca.—They are then 
subject to a number of strict regulations, 
and are particularly enjoined to refrain 
from all worldly pleasures. 

+ That is to say, he will as completely 
render one of the sisters rf (or forbidden) 
to him (and consequently legalize his con- 
nexion with the other) by selling or wage 
wise transferring his property in a part of 
her, as by transferring her in toto. 
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case an Edit is incambent upon her, and 
this is the same as a valid marriage, with 
regard to rendering the enjoyment of her 
illegal. If, also, he once carnally enjoy ono 
of them, he may afterwards continue to do 
so;—but he cannot then lawfully have con- 
nexion with the other ; for if 80, it would be 
a connexion with two sisters, which is un- 
lawful; but this consequence is not induced 
by connexion with one of them. 

Any two women who are related to each 
other in a degree that prevents their being 
lawfully married to the same person, are 
considered as sisters, and are consequently 
subject to the rules exhibited in the pre- 
ecding case. 

Men must not kiss or embrace each other. 
—Ir is abominable for one man to kiss 
another cither in the face or hand, or on any 
other part; as itis likewise for two men tu 
embrace cach other. Tahavee reports that 
this is the opinion of Haneefa and Moham- 
mcd; but that Aboo Yoosaf holds it not im- 
proper for a man either to kiss or embrace 
unother; beeause it is related that when 
Jaflicr came from Abyssinia the prophet 
embraced him and kissed him between the 
eyes. The argument advanced by Hancefa 
and Mohammed is a tradition that the 
prophet prohibited both kissing and embrac- 
ing; and with respect to tho circumstance 
adduced by Aboo Yoosaf, it must be con- 
strued us having happened prior to the pro- 
hibition. ‘he lcarned, however, have said 
that this disagreement between our doctors 
concerning the act of embracing, respects 
only a case where men are not properly 
dressed, as where, for instance, they are in 
drawers only; but that those acts are allow- 
able, in the opinion of all our doctors, when 
the partics are clothed with an under and 
upper garment.—This is the most approved 
doctrine. 

Rit they may join hands.—Tux joining 
hands by way of salutation is allowable ; for 
the prophet has said, ‘‘ Whosoever joins his 
hand to that of his brother MussuLman,. 
and shakes it, shall be forgiven of his sizs.”’ 


Section VI, 
Of the Rules to be observed in Sale. 


Dung may be sold ; but not human excre- 
ment,—T HERE is no impropricty in the sale 
of dung; but it is abominable to sell human 
excrement. Shafei maintains that the sale 
of dung is likewise abominable, because of 
its being actually filthy; in the same manner 
as excrement, or the undressed skin of a dead 
animal.—The argument of the Haneefites 
upon this point is, that dung is capable of 
yielding profit, as it is commonly strewed 
upon land, in order to render it more fertile ; 
and as it thus yields a profit, it is therefore 
a valuable property, the sale of which is 
lawful. 

Unless mixed with mud.—Ir is otherwise 
witle respect to excrement, as that is incapa- 
Lle of profit, unless it be mixed with mud, 
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when the sale of it becomes lawful,* accord- 
ng to what is reported from Mohammed ; 
.which is approved. 

A person may purchase and have connexion 
with a female slave on the faith of the seller's 
assertion respecting her.—IF a person see 
another selling a female slave, he at the 
same time knowing her to be the property of 
some other person, and he be informed by 
the seller that ‘‘he has been empowered by 
that other to dispose of her,’’ it is in that 
case lawful for him to purchase her, and 
have carnal connexion with her; because 
the word of one man, although he be not 
upright,+ may be received in temporal 
matters, provided there be no opponent to 
shake the credit of his testimony.—The 
same rule also holds if the seller allege that 
he had received her in donation from the 
other, or that he had bought her from him ; 
with this difference, however, that he is 
here required, to be of an upright and trust- 
worthy character ;—and so likewise if he be 
not trustworthy, provided the purchaser 
believe that he speaks truth ; but if he dis- 
believe him, it is not lawful for him to pur- 
chase the slave. ‘The law is the same, if the 

urchascr, not having previously known the 
emale slave, be informed by the seller, that 
‘she is the property of another, who has 
empor ored him to scll her,”’—or that ‘‘ he 
has purchased her from such a person.’ —IHf, 
on the othor hand, knowing her to have been 
in the possession of another, he do not 
receive any information from the seller, he 
cannot in that case lawfully purchase her 
until he kuow by what means the seller has 
acquired a property in her; for her having 
been in the possession of another is an argu- 
ment of her being the eke pied of another, 
If, on the contrary, he should not know her 
to have been before the property of another, 
he may then lawfully purchase her, notwithi- 
standing the seller bear a bad character; 
becausc possession, even with an unjust 
man, argues property: and suspicion, or 

«probable es hoe ose all furee in any 
case Where a legal argument can be urged. 
Where it is evident, however, that a person 
of such appearance as the seller is not likely 
to be the proprietor of her, itis most prudent 
on that account to avoid buying her. Never- 
theless, if the purchase be made, there are 
hopes of its being lawful, because of its 
being supported by a legal argument. 

But tf the selier be a slave, precaution 
must be uwsed.—I¥ the pcrson who offers the 
female slave to sale be a slave, male or 
female, in that case the other must neither 
accept nor purchase hor until he enquire 
into the circumstances; because, as property 
cannot be a proprietor, it is evident that 
some other is the proprietor of her. If, 





_ * Because in this case the mud or manure 

is the article sold, the ordure being merely a 

sa ere ae ‘ 
Arab. Adil, in opposition to Fasik. 
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however, the seller inform him that -“ his 
master had licensed him to sell her,”’ his 
word may in that case be taken, provided he 
be upright and trustworthy: but if he be 
otherwise, the purchaser must be guided by 
probable opinion; and if he have not the 
means of eee any opinion of him, 
whether good or bad, he must not in that 
case purchase her, or admit his allegation 
concerning her. 

A woman may marry (after observing her 
Lidit) on receiving authentic information of 
her widowhood or divorce.—Ix a person of an 
upright and trusty character inform a woman 
that her husband who was absent had died, 
or that he had divorced her thrice,—or, if a 
person of a reprobate character deliver her 
a letter from her husband, wherein. he 
acquaints her of his having divorced her, 
and she, not knowing for certain that the 
letter was written by her husband, should 
however be led to think so,—in either of 
these cases she may lawfully observe her 
Kidit, and then marry ;—because in this 
instance a circumstance destructive of the 
former marriage has occurred without any 
person appearing to contradict it. In the 
same manner, also, if a woman inform a 
man that her husband had divorced her, and 
that the stated period of her forbearance 
had elapsed, the man may lawfully marry 
her. If, also, a woman inform her former 
husband who had divorced her thrice, that 
‘Cafter the lapse of her Edit she had married 
another, with whom she had cohabited, and 
that having divorced her she had again 
completed her Edit from that divorce,’’ the 
first husband may in that case lawfully 
marry her again. The law is also the same 
where &@ woman informs a_person that, 
having been a slave, she had reccived her 
freedom. 

Information lending to annul @ marriage, 
must not be credited unless supported by 
testimony.—I¥ a person inform a woman that 
her marriage had been originally unlawful, 
inasmuch as her husband was at that time an 
apostate, or her foster-brother, his word is 
not in that case to be credited, unless con- 
firmed by the evidence of two men, or of one 
man and two women. So likewise, if a per- 
son inform another that his wife had been an 
apostate at the time of marriage, or that she 
is his foster-sister, he is not in that case 
permitted either to marry the sister of that 
woman, or to marry other four women, until 
the information so given be fortified by the 
attestation of two upright men. For here 
the husband is informed of an illegal cir- 
cumstance co-existent with the marriage ; 
whereas his execution of the contract of 
marriage is an argument in favour of its 
validity, and a denial of its illegality; and 
hence the information of the other is appa- 
rently contradicted. The case is otherwise, 
however, if a person, having married a child, 
ange be informed that she had afterwards 
sucked the milk of his mother or sister; for 

} the information so given is to be believed, 
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since here the bar to the marriage is ‘sub- 
sequent to, and not co-existent with, the 
contract ; and the execution of the contract, 
being antecedent to the circumstance of its 
illegality, does nof*therefore afford any proof 
of its non-existence; whence the informa- 
tion is not controverted. 

A: man is not at liberty to marry a female 
slave on her informing him that she is free. 
—IF a girl, so young as to be unable to give 
any account of herself, being in the posses- 
sion of a man who asserts her to be his pro- 
perty, should be afterwards, when she 
arrives at the age of maturity, met in 
another city by a man who formerly knew 
her, and tell him that ‘‘she is a free 
woman,” he is not, on the strength of her 
word, permitted to marry her, as there 1s an 
argument against the truth of it, namely, 
her having been in the possession of another. 

A Mussulman is not allowed to pay his 
debts by the sale of wine; but a Gitar 
may pay his debts in this manner.—I¥V a 
Mussulman, involved in debt, should scl 
wine, it is abominable in his creditor to 
receive payment in the money so obtained ; 
whereas, if the debtor were a Christian, it 
would be allowable so to do. The reason of 
this distinction is, that in the former in- 
stance the sale was invalid, as wine is not 
valuable to Mussulmans, and the price of it 
being therefore the property of the pur- 
chaser, cannot be lawfully reecived in pay- 
ment. In the latter instance, on the con- 
trary, the sale was lawful, wine being a 
valuable commodity amongst Christians ; 
and as, prtian th the price of it is the 

roperty of the scller, the discharge of a 
vebt from such price is lawful. 

It ts abominable to monopolize the neces- 
saries of life; or to forestall the market,— 
Ir is abominable to monopolize* the neccs- 
sarics of life, and food for cattle, in a city 
where such monopoly is likely to prove 
detrimental. So likewise is it abominable 
to forestall ;+ as where people leave a city to 
meet a caravan with a view to purchase 

oods and lay them up. This, however, is 
immaterial, when it tends not to the injury 
ofany one. The argument, in this case, 13 a 
tradition of the prophet, who said, ‘‘ Blessed 
is the Jatin, and accursed is the mono- 
polizer.”” (By Jalib is to be understood a 
merchant who brings camels, goats, und so 
forth, for sale.) Another argument is, that 
grain is connected with the rights of every 
one, whence the withholding it from sale is 
an invasion of the gencral rights of mankind, 
and an occasion of scarcity in their necessary 
food. Such an act is therefore abominable 


* Arab. Ihtikar. It is explained in the 
text to signify, in its literal sense, the laying 
up of anything ; and in the language of the 
LAW, the purchasing of grain, or other ne- 
cessaries of life, and keeping them up with g 
view to enMance the price. 

+ Arab. Talakkee. 
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where the effects of it are extended to the 
people ; as is the case when the monopoly is 
made in a small city. It is otherwise, how- 
ever, where it carries not along with it an 
sensible detriment to the peeps as where it 
‘s done in a large city. The Jaw is similar 
n the case of forestalling. The learned, 
however, remark that this 1s where the pur- 
chasers neither concéal from the merchants 
the price current of the market, nor deceive 
them in it; for if they either conceal or 
deceive them in the established prices, the 
anticipation of the market is in such case 
abominable, whether it be hurtful in its 
onsequences or otherwise. The restriction 
uf the term Ihtikar, or monopoly, to the 
ucecssaries of life and the food of animals ig 
according to Ilaneefa. Aboo Yoosaf has said 
that the hoarding of anything, the deten- 
tion of which from cirenlation produces bad 
consequences, although it‘be such articles as 
old, silver, or cloth, comes equally within 
he definition of a monopoly. It is reported 
from Mohammed, on the contrary, that the 
withholding of cloth from the market does 
not constitute a monopoly. It therefore 
appears that, according to Aboo Yoosaf, 
regard is paid to the actual detriment in 
determining the monopoly, as that is the 
cause of its being abominated; whereas, 
according to Hanecta, regard is paid to the 
particular detriment. Dcerees pass accord- 
ing to the latter opinion. It is to be observed 
that, if the period of detention be short, it is 
nota monopoly, as not being then attended 
with any detriment. If, on the contrary, 
the period be long, if becomes an abomin- 
able monopoly, as it then induces detriment. 
Some have said that by a Jong period is to 
be understood at least. forty days, because of 
a saying of the prophet, ‘‘ Verily, whosoever 
hoards victnals for the space of forty days 
is at variance with Gop, and Gon is at 
variance with him.” Others have said that 
a month is a long space, and that any time 
less 1s a short space ; and that the degree of 
enilt rises in proportion to the necessities of 
the people, ind the effect of the monopoly in 
producing a famine. Others, again, have 
sald, that although there be a fixed period 
for rendering it punishable in this world 
still it is conn: however short the period 
may be. In short, it is not good to trade* in 
grain, or commoditics of that nature. 

Buta person may monopolize the product 
of his own grounds, or what he brings from 
a distant place.—I¥ a person should hoard a 
quantity of grain, being the product ofthis 
own cultivation, or which he had brought 
from another city,—in cither of these cases 
it is not deemed an abominable monopoly :— 


* By trading is not here to be understood 
simple purchase and sale, but the usual 
practice of merchants in keeping up their 
commodities, and watching the turns of the 
marke®, in order to sell to the greatest 
aalvantage. 


606 


it ig not so in the first case, because such 
product being an unmixed right of his own, 
without any relation to that of other people, 
he is therefore permitted to hoard it up; and 
in the same manner as it is lawful for him 
not to cultivate the seed, so is it lawful for 
him not to sell the product :—nor is it so in 
the second case, according to the opinion of 
Haneefa, the reason in‘ support of which is, 
that the rights of the people extend only to 
what is collected in the city, or what is 
brought thither from its dependancies. Aboo 
Yoosaf, on the contrary, deems this practice 
abominable, because the tradition recorded 
on this head is absolute. Mohammed, also, 
has said that every place from which grain 
is frequently brought to a particular city 
may be deemed a dependancy of it; and that 
a monopoly of whatever may be brought 
from such place is forbidden, as the rights 
of the people are.connected with it. It is 
otherwise, however, where goods are brought 
from a distant place, such as it is not cus- 
tomary to bring them from; since in that 
case the rights of the community are not 
concerned, 
Sovereigns must not fix prices.—IT 18 not 
the duty of sovereigns to establish fixed 
prices to be paid by the community ; because 
the prophet has forbidden this, saying, 
‘“ Kstablish not prices, as these are regu- 
lated by Gop.” Besides, the price is the 
right of the merchant, and the measure of it 
is therefore left to him; and sovereigns are 
not entitled to invade any such right. 
Except in cases of necessity.—EXcEPt 
where the welfare of the community is con- 
oerncd, as shall presently be made appear. 
A monopolizer, upon information, must be 
required to sell his superfluous provisions.— 
Ir a person guilty of a monopoly be brought 
before the Kazce, he must direct him to sell 
whatever he may have laid up more than is 
amply sufficient for the subsistence of him- 
self and family, and must prohibit him from 
the like practice in future ;—and if, after 
this, he should again monopolize, the Kazec 
may then chastise him at his own discretion. 
A combination to raise the tas of pro- 
atsions must be remedied by the magistrate 
fring a rate.—Ir victuallers, taking ad- 
vantage of the necessity of the people, raise 
the market to an exorbitant rate, and the 
Kazee be otherwise unable to maintain the 
rights of the people, he may in that case 
regulate the prices, with the assistance of 
men of ability and discernment.—Notwith- 
starding this, however, if they should con- 
tinue to sell their grain at a rate exceeding 
the fixed standard, the Kazee must confirm 
the sale, nor has he the power of annulling 
it. This, according to Hanecfa, is evident ; 
for he holds it unlawful to inhibit a freeman 
in this respect ;—and so likewise, according 
to the two disciples, unless the inhibition 
affect only some particular people, since 
(agreeably to their tenets) inhibitions is not 
nilowed where it is indefinite. c 
Is it lawful for a Kazee to sell the grain 


ABOMINATIONS. 


[Vou Ty, 


of a monopolizer without his consent ? 
Some sdy that upon this point there is a 
diversity of opinion, in the same manner as 
in the case of selling the effects of a debtor; 
—whilst others maintain® that it is lawful 
in the opinion of all our doctors, because 
Haneefa holds it just to inhibit a freeman, 
with a view to removing a common evil, as 
is the case in the present instance. 

Arms must not be sold to seditious persons. 
—IT is abominable to sell arms in the time 
of sedition to a person whom the seller 
knows to be a rebel, as this isa cause of 
evil. If, however, the seller should not 
know the purchaser to be engaged in the 
rebellion, he may then without blame sell 
arms to him. 

The crude juice of fruit may be sold for 
the purpose of making wine.—THERE is no, 
impropriety in selling the juice of dates or 
preps to a person whom the seller may 
know intends making wine of it; for the 
evil does not exist in the juice, but in the 
liquor, after it has been essentially changed. 
The case is different with respect to selling 
arms at a time of tumult, since in that in- 
stance the evil is established, and exists in 
the original thing, arms being the instru- 
ments of sedition and rebellion. 

A house may be let to hire anywhere out 
of a city for the purpose of a pagoda or a 
church.—\¥ a person let a house to hire in a 
village, or in the ncighbourhood of a city, in 
ordcr that the lessee may convert it into a 
pagoda, or a Christian church, or that he 
may scll wine in it, it is immaterial, ac- 
cording to Haneefa. The two disciples hold 
such lease to be improper, as tending to 
frome sin. The arguments adduced b 

[anecfa are, that the compact is formed 
with a view to obtain profit trom the house, 
which becomes due immediately upon the 
delivery; that the guilt exists only in the 
act of the lessee; and that, as he 1s a free 
agent, no crime of his can therefore be re- 
flected upon the lessor. The reason of re- 
stricting the place, in this instance, to a 
village, or the neighbourhood of a city, is 
because it is legal to let out a house in a 
city for any of the above-mentioned purposes, 
as there the light of the Mussulman religion 
is supposed to blaze, which is not always 
the case in other places. The learned, how- 
ever, have said, that this refers only to the 
neighbourhood of Koofa, because many 
infidels reside there: but that in any other 
place where the Mussulman religion prevails 
1t is unlawful. This latter opinion is the 
most authentic. 

A Mussulman may carry wine for an 
infidel, and receive wages for so doing.—I 
an infidel hire a Mussulman to carry wine for 
him, and afterwards pay him for his labour, 
the money so obtained is lawful to the 
Mussulman. The two disciples have said 
that it is abominable, as being the instru- 
ment of sin, and likewise because the 

rophet (according to the Raway&t Saheeh) 

as denounced curses upon ten several 
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people who are concerned in wine, amongst 
whom are they who carry it. The argument 
of Haneefa is, that the sin lies only in the 
drinking of it, which is the act of a free 
agent ; that the carrying it is no ways allied 
to the drinking of it; and that the object 
of the porter is not that another should 
drink it, but only that he himself should 
obtain the reward of his labour :—and with 
respect to the tradition above alluded to, it 
refers only to a case where the wince is 
carried with intent to promote sin. 

Rules respecting the ground and houses at 
Mecca.—THERE 1s no impropricty in the 
sale of the walls of the houses at Meeca, but 
it is abominable to sell the ground on which 
they stand. This is the opinion of Hanecfa. 
The two disciples have said that. the ground 
of Mceca may likewise be sold; and it. is 
also related that Haneefa accorded in this 
opinion ; because in the same manner as the 
houses are property, so likewise is the 
ground. ‘The real opinion of Hanecfa, how- 
ever, is that if 1s improper; because the 

rophet has said, ‘‘ Mrcca 1s sacred, and the 
Rouate there can neither be sold nor in- 
herited.”” Mecea, moreover, is sacred, as 
being a dependancy of the Kaba, and the 
place where reverence is particularly shown 
to it; whence it is not lawful cither to hunt 
at Mecca, or to cut the thorns or grass which 
grow there (except when they have faded 
and become parched) ; or to shake the leaves 
off the trcecs growing there. 

Ir is abominable to let the ground at 
Mecca, because the prophet has said, ‘‘Who- 
soever hires out the ground of MEccA is 
guilty of usury: whocver has use for the 
ground at Mrcca, let him reside in it; and 
whoever possesses more than is sutlicient for 
his own purposes, let him bestow it upon 
others.” 

Implied usury vs abominable,—I¥ a person 
take from a merchant something he may 
have occasion for, and leave with him a 
certain number of dirms (for example) he is 
cuilty of an abomination ; because, in thus 
taking what he wants, he derives an ad- 
vantage from a loan (namely, the money he 
leaves with the merchant :) and the prophet 
has prohibited us from taking interest on 
loans. He must therefore first deposit the 
dirms with the merchant, and then take 
from him whatever he may want; as the 
money is in this cause a trust, and not a loan, 
insomuch that the merchant 1s not subject 
to pay a compensation in case of the loss of 
it. 

Section VII. 


Miscellaneous Cases. 


The Koran ought to be written without 
marks or points.—ItT is abominable to dis- 
tinguish the sentences of the Koran with 
marks, or to insert init the points or short 
vowels. Nevertheless the learned amongst 
the moderns have said that these distinc- 
tions are proper when made for the use of*a 
foreigner. 
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_ Infidels may enter the sacred_mosque.— 
THERE is no impropriety in a Polytheist* 
entering the eared. mosque.t Shafei held 
this to be abominable; and ik has said, 
that it is pe proper for such to enter into any 
mosque.—The argument of Shafei in sup- 
port of his opinion is, that Gop has said in 
the Koran, ‘‘ ASSOCIATORS ARE IMPURE, 
AND THEREFORE MUST NOT BE PERMITTED 
TO ENTER THE SACRED MOSQueE,” Another 
argument is, that an infidel is never free 
from impurity, as he does not perform 
ablution in such a manner as to work a 
purification; and an impure man is not 
allowed to enter into a mosque. The same 
arguments have been urged by Malik; but 
he extends them to any mosque. The argu- 
ment of our doctors on this point is drawn 
from a tradition that the prophet lodged 
several of the tribe of Sakeef, who were 
intidels, in his own mosque. Besides, as 
the impurity of an infidel lies in his un- 
belief, he does not thereby defile a mosque. 
With respect, moreover, to the text above 
quoted, it merely alludes to infidels entering 
a mosque ina haughty and forcible manner, 
and to a custom which was practised in the 
duys of ignorance of walking about the 
mosque naked. 

It as abominable to keep eunuchs.—1t is 
abominable for a Mussulman to keep eunuchs 
in his service, as the employment of them is 
a motive with men for reducing others to a 
like state, a practice which is proscribed in 
the sacred writings. 

Itis allowed to castrate cattle.—It is not 
abominable to castrate cattle, or to make a 
horse copulate with an ass, as these tend to 
the benctit of mankind. Besides, it is re- 
lated, in the Nakl Sahech, that the prophet 
rode upon a mule, which, if such promiscu- 
ous procreation of animals had been prohi- 
bited, he would never have done, as thereby 
a door would have been opened to sin. 

A® Jew or Christian may be visited dur- 
ing sickness.—'THERE is no impropriety in 
visiting a Jew or Christian during their 
sickness, as this affords them a kind of cor- 
solation ; and the LAW does not prohibit us 
from thus consoling them. Nay, we are told 
in the Nakl Sahech, that the prophct visited 
a Jew who lay sick in his neighbourhood. 

Vain invocations in prayer not allowed.— 
It is abominable that a person, in offerin 
up prayers to Gop, should say, ‘'I beseec 
thee, by the glory of thy heavens!” or “by 
the splendour of thy throne!’ for astyle of 
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* Arab. Moshirrak, i. e. an associator, 
including all who deny the unity of the 
Godhead, and therefore applying to ([trini- 
tarian | Christians as well as to idlators. 

+ This 18 a mosque in Mecca, so called 
because the prophet most frequently offered 
up prayers in it. 

{ Theat is, in the Koran, which is termed, 
by wey of pre-eminence, the Sharra, or 
PAW. 
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this nature would lead to suspect that the 
Almighty derived glory from the heavens ; 
whereas the heavens are created, but Gon, 
with all his attributcs, is eternal and immu- 
table. It is, however, recorded by Aboo 
Yoosaf, that there is no impropriety in this 
an opinion which has been likewise adopted 
y Aboo Lais), because it is related of the 
prophet that he offered up'a similar prayer 
to Gop. Our doctors, on the other hand, 
have urged that this tradition is uncertain ; 
and that to abstain from whatsoever is sus- 
pected of heing wrong is most prudent and 
advisable. 

Iris abominable to say, ina prayer, ‘ I 
beseech thee, O Gon, by the nrent of” 
(any particular person), or ‘‘ by the Rien 
of” (any of the prophets); because none of 
his creatures is possessed of any right with 
respect to the Creator. 

faming is disallowed.—IvT is an abomi- 
nation to-play at chess, dice, or any other 
ame; forif anything he staked it 1s gam- 
ling, which is expressly prohibited in the 
Koran; or if, on the other hand, nothing 
be hazarded, it is uselessand vain. Besides, 
the prophet has declared all the entcrtain- 
ments of a Mussulman to be vain cxcepting 
three; the breaking in of his horse; the 
drawing of his bow; and the playing and 
anusing himself with his wives. Several 
of the learned, however, deem the game of 
chess to be allowed, as having a tendency to 
quicken the understanding; which opinion 
has also been ascribed to Shafci.—Our doc- 
tors have founded their judgment in this 
particular on a saying of the prophet, 
‘Whosoever plays at chess or dice docs, as 


it were, plunge his hand into the blood of} 1 


a hog.’’ Morcover, plays of this nature are 
apt to withhold men from the adoration and 
worship of Gop at the sct periods; and the 
rophet has said, ‘ Whatsoever tends to re- 
ax men in their duty to Gop is considered 
in the same light with the practice of gam- 
ing.’’ Itis also proper to remark, that if a 
man play at chess for a stake, it destroys the 
integrity of his character, and renders him a 
Fasik, or reprobate; but if he do not play at 
it for a stake, the integrity of his character 
is not affected. Aboo Yoosaf and Moham- 
med hold it abominable to salute any person 
that is engaged in play; since, in thus re- 
fraining, our abhorrence of gaming may be 
expressed. Hanecfa, on the contrary, holds 
it proper, as being the means of diverting 
the parties from their game. 

Rresents (except of cloth or money) and 
entertainments may be accepted from a mer- 
cantile slave.—THERE is no impropriety in 
& person recciving a present from a slave 
who is a merchant ; or in accepting from him 
an invitation to an entertainment; or in 
borrowing his carriage ; but itis abominable 
to receive from him a present either of cloth 
or money.— What is here advanced proceeds 
upon a favourable construction of tke law. 
Analogy would suggest that there isuo dif- 
ference whatever between his invitations 
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and his presents consisting of cloth or 
money ;—in other words, they are all eq 
abominable in the acceptance, as being 
gratuitous acts, to which a slave is not com- 
petent.—The reason, however, for a more 
favourable construction of the law, in this 
particular, is that the prophet accepted a 
present from Soliman when he was a slave, 
and from Bareera when she was a Mokatiba. 
A number of the companions, also, accepted 
an invitation from the freedman of Aboo 
Russaid whilst he was yet a slave. Thereis, 
moreover, a sort of necessity which operates 
upon a mercantile slave, and obliges him to 
give into these several customs. Thus, for 
instance, if a person, having gone to his shop 
with a view to purchase wares, and havin 
requested of him something to drink, shoul 
be refused by him, in that case he would con- 
sequently incur the imputation of covetous- 
ness, few people would frequent his shop, 
and his trade would thereby be ruined. 
Besides, when a slave is permitted to trade, 
he implicitly possesses all the power of a 
merchant in its full extent. But he is under 
no necessity of clothing people, or of dis- 
tributing money to them; and hence it is 
not allowed to him to perform such acts, 
in conformity with what analogy suggests 
upon this subject. 

General rules with respect to infant orphans 
or foundlings.—IF a person bestow any 
thing in gift or alms upon an orphan* under 
the protection of a particular person, it is 
lawful for that person to take possession of 
such gift or alms on his behalf.—It is hero 
proper to remark, that acts in regard to 
Infant orphans are of three descriptions.— 
Acts of guardianship, such as contracting 
an infant in marriage, or selling or buying 
goods for him; a power which belongs 
solely to the Walee, or natural guardian, 
Whom the LAW has constituted the infant’s 
substitute in those points.—I]. Acts arising 
from the wants of an infant; such as buying 
or selling for him on occasions of need; or 
hiring a nurse for him, or the like; which 
power belongs to the maintainer of the in- 
fant, whether he be the brother, uncle, or 
(in the case of a foundling) the Mooltakit, 
or taker-up, or the mother, provided she be 
maintainer of the infant; and as these are 
empowcred with respect to ‘such acts, the 
Walee, or natural guardian, is also empow- 
cred with respect. to them in a still superior 
degree ;—nor is it requisite, with respect 
{to the guardian, that the infant be in his 
immediate protection.—III. Acts which are 
purely advantageous to the infant, such as 
accepting presents or gifts, and keeping them 
for him; a power which may be exercised 
either by a Mooltakit, a brother, or an uncle, 
and also by the infant himself, provided he 
be. possessed of discretion, the intention 
being only to open a door to the infant’s re- 
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ceiving benefactions of an advantageous 
nature.—The infant, therefore, is em- 
povctes in regard to those acts pad 

e be discreet), or any person under whose 
protection he maf happen to be. 

It is not lawful for the Mooltakit (taker- 
up] of a foundiing to hire him out in ser- 
vice; nor is it lawful for an uncle to do so 
by his infant nephew, although he be under 
his immediate care. It is otherwise with a 
mother ; for she may lawfully let her infant 
child to hire, provided she have immediate 
charge of him; because a mother is em- 
powered to use the services of her infant 
child by employing him, without tendering 
him any return,—whercas a Mooltakit or an 
uncle has not this power. —If the child 
should of himself entcr into an engagement 
of service, it is not valid, as there is a pos- 
sibility of its tending to his prejudies.— 
Still, however, if after having hired himself 
out he should fulfil his engagement, it is 
then valid; because in thus confirming it 
his advantage only is consulted; and he is 
consequently entitled to the hire agreed for. 

A master must not fir an iron collar on the 
neck of his slave.—Ir is abominable for a 

erson to fix an iron collar on the neck of 

is slave in such a manner as to deprive 
him of the power of moving his head, ae- 
cording to the custom of tyrants; because a 
punishment of this nature is like the tor- 
ments of the damned, and is consequently 
unlawful, in the same manner as scorching 
with fire. 

But he may imprison him.—A Mossvt- 
MAN may imprison his slave; for as a cus- 
tom prevails amongst the Mussulmans of 
confining people who are mad or seditious, 
so in asimilar manner it is lawful for a per- 
son to contine a slave, that he may prevent 
his absconding, and thus secure his pro- 
perty. 

Glysters are allowed in cases of necessity. 
—ItT is not abominable to apply a glyster in 
a case of need; because medical practices 
are approved, in the united opinion of all 
yur doctors, as well as by the traditions of 
‘he prophet. An application of this kind 
is, moreover, equally proper, whether it be 
administered to aman or woman. It 1s not 
allowable, however, to have recourse tu any 
“orbidden thing, such as winc, or the like; 
‘or it is unlawful to seck health by unlawful 
means. 

The allowances of a Naxec aré to be de- 
frayed from the public treasury. Tv 1s not 
‘mproper to defray the allowances of a 
Kazee from the public treasury, because the 
srophet nominated Atab Din Osaid Kazce of 
Mecca, appointing him his allowance from 
she public treasury there ; and he also no- 
minated Alee to be Kazee of Yemn, appoint- 
‘ng him his allowance from the treasury 
here.—Besides, as a Kazce is, by the nature 
of his office, confined to the business of 
wuarding the rights of Mussulmans, kis 
maintenance is therefore drawn from their 
sroperty (and the public treasury is the 
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roperty of the Mussulman community); 
for a confinement to any particular office or 
duty entitles to maintenance; as holds in 
the case of an executor, or a Mozaribat 
factor who travels with the stock.—It is to 
be observed, however, that the propriety of 
the Kazee receiving his allowance from the 
public treasury is only where he takes it in 
a satisfactory manner, without any condi- 
tion; for if he should refuse to undertake the 
office, unless the sovereign allow him a cer- 
tuin salary, it is unlawful; because he in 
such case demands a reward for the dis- 
charge of an act of piety; for such the office 
of a Kazee is; nay, the exercise of jurisdic- 
tion is the noblest species of devotion.—It 
is also proper to remark, that if a Kazee be 
poor, it is most cligible, or rather incumbent 
on him to reeelve ie maintenance from the 
public treasury ; for otherwise he would be 
unable to support the dignity of his office, 
from aneccessary attention towards the con- 
cerns of his subsistence. If, on the contrary, 
he be rich, some deem it most eligible that 
he should not reeeiye his allowance from the 
public treasury ; whilst others maintain that 
if is incumbent on him so to do. Tho latter 
is the better opinion; because otherwise the 
oflice might be rendered low and contempti- 
ble; and also because, if an indigent person 
should succeed a rich Kazee, it would then be 
difficult for him to procure a salary, as that 
had been, perhaps, for a long time relin- 
quished. 

Case of a Kuzee dismissed after having 
received his allowance.—Ir a Kazce, having 
possessed himsclf of one year’s allowance, 
should be dismissed from his office hefore the 
expiration of that year, there is in this case 
a Acinic amongst our doctors, in the 
sanig mauncr as they have differed in opi- 
nion where a wife dies in a similar predica- 
ment.* ‘The better opinion, however, is that 
he FE Saer restore the excess. 

female slaves may travel without betng 
attended by a kinsman.—THERE is no im- 
propricty ina female slave or an Am- Walid 
travelling without being attended by a kin-- 
man; beeause a stranger (as has becn al- 
rcady explained) is considered the same as a 
kinsman with respect to looking at or touch- 
ing a female slave; and an Am-Walid is 
also a slave, as being property, although she 
cannot be sold. 


BOOK XLV. 
OF THE CULTIVATION OF WASTE LANDS. + 


Definition of Mawat.—Mawat (which is 
here rendered waste land) signifies any piece 


_ 





* See Vol. J., p. 143. 
+ Awab. Alya-al-Mawat, meaning, lite- 
eally, the revival of the dead. 
29 
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of d incapable of yielding advantage, 
thar from a want of water, an fy 
tion, or any other cause, such as prevents 
i ; and it is termed Mawat, or dead, 
because, like the dead, it is of no use. 

And description of the land so termed.— 
Any piece of ground which, from a long 
time, has lain waste without belonging to 
any person, or which has been formerly the 

roperty of a Mussulman, who is not then 

nown and is likewise so far removed from a 
village that, if a person call out from thence, 
his voice cannot there be heard, is termed 
Mawat. The compiler of the Hedaya re- 
marks that this is the explanation of it as 
delivered by Kadooree. It is reported from 
Mohammed that it is requisite the ground 
be neither the property of a Mussulman nor 
a Zimmee: and likewise, that it be of no 
use; in which case it becomes absolutely 
Mawat: but that ground which is the pro- 
perty either of a Mussulman or a Zimmee is 
not Mawat.—If the proprictor be unknown, 
the ground in the mean time belongs to the 
Mussulman community ;—but if he after- 
wards appear, it must be restored to him, 
and the cultivator is responsible for what- 
ever damage he may have occasioned.— 
With respect to the ground being distant 
from a village, as mentioned by Kadooree, 
Aboo Yoosaf is of opinion that this is a 
condition, for this reason, that where the 

round is contiguous to a village it cannot 

e said to be entirely uscless to the inha- 
bitants of it. Mohammed holds it sufficient 
that the villagers do not in reality make use 
of the ground, whether it be contiguous or 
not. The same opinion has been delivered 
by the Imam styled Khahir Zada; but Shims 
af Ayme, the Siruckshian, has adopted the 
opinion of Aboo Yoosaf. 

The cultivation of wasle lands inrests the 
cultivator with a property we then.—Wuo- 
SOKVER cultivates waste lands, with the 
permission of the chicf, obtains a property 
in them; whereas, if a person cultivate 
them without such permission, he does not 
in that case become proprietor, according to 
Hancefa. The two disciples maintain that, 
in this case also, the cultivator becomes pro- 
prietor ; because of a saying of the prophet, 
‘“'Whosoever cultivates waste lands does 
thereby acquire the property of them ;” and 
also because they are asort of common goods, 
and become the property of the eultiyator in 
virtue of his being the first possessor ; in the 
same manner as in the case of seizing game, 
or erathering firewood. One argument of 
Haneefa on this point is a saying of the pro- 
phet, ‘‘ Nothing is lawful to any person but 
what is permitted by the Imam :’—and with 
respect to the saying quoted by the two dis- 
ciples, it is to be construed merely into a 
judicial permission (for the prophet was 
himself an Imam),—in the same manner as 
where he said, ‘* Whoever kills an infidel is 
entitled to his armour.’’—Besides, ali waste 
lands are plunder, seeing that the Mussul- 
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conquest: and hence no person can assume 
a propérty in them without the consent of 
the Imam, as holds in all cases of plunder. 

Tithe only 1s due from land so cultwated, 
unless it be mowstened witA tribute water.— 
IF a person cultivate waste land, a tithe only 
is due from it, for it is unlawful to charge a 
Mussulman with tribute in the beginning: 
but if the land be moistened with tribute 
water, tribute may lawfully be imposed, as 
it then becomes due on account of the water. 
—If, also, a person cultivate waste lands, 
and afterwards relinquish them, and another 
then cultivate them, some have said that the 
second cultivator is best entitled to the pro- 
perty ; for the first was owner of the profits 
merely, and not of the land itself; and 
therefore, upon his relin mene it, the 
second obtains a supcrior claim. It is cere 
tain, however, that the first cultivator may 
resume the lands from the second, because 
he is proprietor of them in virtue of having 
brought them to a state of cultivation (as 
appears from the saying of the prophet 
quoted in the preceding case), and does not 
forfeit his property by fhe relinguishment, 

In the cultivation of the circumjacent 
grounds, a road must be left to tt.—IPF a 
person cultivate a piece of waste land, and 
four others afterwards so cultivate the cir- 
cumjacent ground as to obstruct the passage 
into his property, it is reported, from Mo- 
hammed, that his road is to lead through 
the ground of him who cultivated last; for, 
after three of the sides bordering upon his 
property had been cultivated, the other of 
consequence remains for his ingress and 
egress; and therefore the person who culti- 
vates it wilfully aims at the destruction of 
his right. 

af Zimmee acquires a property in the land 
he cultivates, as well as a Mussulman.—Ir a 
Zimmec cultivate waste lands, he becomes 
proprietor of them, in the same manner as 
a Mussulman; because cultivation endows 
with a right of property. (Haneefa, how- 
ever, holds that the consent of the Imam is 
requisite.)— A Zimmee and a Mussulman, 
therefore, are alike in this respect, in the 
same manner as in all other points of pro- 
perty. 

If the land be not cultivated for three 
years after it is marked off, it may be trans- 
Jerred by the Inam.—Iy a person circum- 
scribe a piece of ground, and set marks upon 
it with stones or such like, and keep it in 
that. state for the space of three years with- 
out cultivating it, the Imam may in that 
case lawfully resume it, and assign it to 
another; because the ground was given to 
the first with a view to his cultivating it, so 
that a benefit might ensue to the Mussul- 


‘mans from the collection of the tithe and 


tribute; and as he neglected this, it is there- 
fore incumbent on she Imam to deliver it 
over to another, that the end for which it 
was given to tht first may be answered.— 
Moreover, the encompassing of the ground 


mans acquired the possession of them b: with stones, &c., does not, like cultivation, 
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create a right of property, since by oulti- 
vating the land is understood adoring it 
productive, whereas the encompassing it 
with stones serves merely to designate the 
boundaries: the land, therefore, still remains 
unappropriated as before—With respect to 
the specification of three years, as here men- 
tioned, it is founded on a saying of Omar, 
“‘ The marker has no right after three years 
have elapsed.” —It also proceeds on this prin- 
ciple, that three periods of time are requisite 
for a person who marks lands; one, that he 
may go to his place of abode after having 
set the marks; another, that he may there 
settle his affairs; and a third, that he may 
return to his land; and cach of these several 

erlods is determined at a year, as it is pro- 

able any less division of time, such as an 
hour, a day, or a month, might uot suffice to 
answer the purpose. If, therefore, attcr the 
elapse of thrce years the marker return not 
to his lands, it is presumed that he has relin- 
quished them.—Lawyers remark that what 
is here advanced proceeds upon a principle 
of equity; but that, in strictuess of law, if 
@ person cultivate the lands which another 
has marked before the elapse of the period 
above mentioned, he becomes the proprictor 
of them, as in this case he is the cultivator, 
and not the other. 

Manner of marking off waste land,—It is 
ere proper to observe that waste lands may 
e marked by other modes besides setting 

stones, such as by surrounding them with 
the branches of trees; by burning the undcr- 
wood and thorns which may be growing upon 
the lands; or by collecting them together 
and scattering them, mixed with a little 
earth, about the borders, without carrying 
them so uniformly round as to form a con- 
tinued boundary; or, lastly, by digging a 
trench one or two yards in width. 

Cultivation ts established by digging and 
watering the ground.—Ir is related, as an 
opinion of Mohammed, that if a person dig 
up and water a piece of waste land, he is 
then the cultivator of it; whereas, if he dig 
it up or water it singly, he is only held to 
have set a mark upon it.—In the sume man- 
ner, if he dig a trench or ditch without 
watering the land, it is considered only as 
marking; whereas, if he moisten it with 
water, after digging a trench, it is cultiva- 
tion. 

Enclosing it, or sowing it with seed.—Ir, 
moreover, a person raise an enclosure round 
the land so high as to be a dam to the water, 
he is held to have cultivated it; and so like- 
wise if he sow seed in it. 

It must not be practised on the borders of 
land already cultivated.—lt is not permitted 
to cultivate a piece of waste land imme- 
diately bordering upon lands that are in a 
flourishing state; as it is requisite that a 
space be left for the use of the cattle of the 
other proprietor, and also for piling up his 
stacks, mience such land does not cope 
under the description of waste any more 
than a river or a highway ;—and accord- 
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ingly, our doctors have said, that it is not 
lawful for the Imam to bestow on a person 
any article of indispensable use to the 
Mussulmans, such as a salt-pit, or a well 
from which the people draw water to drink. 

A space ts appropriated to wells dug in 
waste lands. — W HOEVER digs a well in waste 
land is entitled to a space or piece of Jand~ 
round it. If, therefore, the well be dug for 
the use of camels, a space of forty yards is 
annexed to it.—This is related in the tradi- 
tions. Several of our doctors have construed 
the forty yards to mean the aggregate gate 
The better opinion, however, is that forty 
yards are annexed to each sido of the well; 
for as many lands are of a soft and humid 
soil, it might happen that if another person 
should dig a oll ut a less distance from the 
first than forty yards, the water of the one 
might ooze through the earth and communi- 
cato with the other. If the well be dug 
with a view to drawing water from it by 
means of camels or other animals,t in that 
case the space of sixty yards is annexed, 
according to the two disciples. Haneefa 
holds that in this caso likewise only forty 
yards are allowed.—'The arguments of the 
disciples upon this point are twofold. — 
Fiust, a saying of the prophet, ‘‘ The pre- 
cincts of a fountain are five hundred yards, 
of a well from which camcls may drink forty, 
and of a well from which water is drawn 
sixty yards.’-—SECONDLY, there is a neces- 
sity that a considerable space be annexed to 
a well of this nature, since the camels may 
be required to be led to a distance from it, as 
the rope by which the watcr is drawn up is 
often of long extent; but where wells are se 
made that the water may be taken out by 
the hand, it is not necessary that an ihe 
space be allotted on this account; and there- 
fore a difference should certainly be made 
between the two sorts of wells. Hanecfa ar- 
gueg from the tradition before cited, in which 
forty yards are mentioned, without distin- 
guishing between the two species of wells. 
lhe objection, moreover, started by the two 
disciples may be obviated by making the 
camels revolve round the well with the rope, 
instead of driving them directly from it. 

Ir the well have a fountain in it, the space 
annexed to it is five hundred yards; be- 
eause of the tradition before quoted; and 
also, because a large space is here absolutely 
requisite; for as the fountain is brought out 
to water the ground, one space 1s required 
through which the water may be conducted 
from the fountain; another for a reservoir 
wherein the water may be collected; and a 
third for conveying the water from the reser- 
voir to moisten the lands for cultivation. A 
considerable space is therefore required ; 
which is determined at five hundred yards, 


* Arab. Hareem; meaning, literally, pro- 
hibited to others. 
» +t See note in Vol. IL., p. 229, 
39 
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by the tradition ; and this, according to the 
most authentic opinions, means five hundred 
yards on each side of the fountain; the 
yard measuring six spans.—(Some have said 
that the annexation of five hundred yards 
to a fountain is only in the country of 
Arabia, where the soil is hard; but that in 
our country, where it is soft, a larger extent 
is required, as otherwise the water of ane 
fountain might transude through the earth 
and communicate with that of another.) 
« Within the limits of which no other person 
is entitled to dig.—l¥ a person attempt to 
dig a well within the limits of the proprietor 
of another well, in that case the other ma 
prohibit him; because the limits of his well 
are his property (as has been explained), and 
therefore none has a right to encroach upon 
them. If, also, a person should actually dig 
a well within the limits of another, the first 
proprietor has in that case the option either 
of filling it up himself gratuitously, or of 
forcing the other so to do.—Some have said 
that, in this case, the first proprictor is to 
take a compensation for the damage from 
the other, and then to fill up the well him- 
self ;—in the same manner as where a person 
destroys a wall the property of another, in 
which case he must make reparation to the 
revrietor, who must vend it himself. 
his is approved. Itis related in Khasat’s 
treatise upon the duties of a Nazce, that the 
damage, in this instance, must be computed 
by a comparison of the value the first well 
bore before the other was dug, with what it 
bears afterwards ; the difference showing the 
loss sustained. 

Or, of any do so, he is responsible for such 
accidents as it may occasion.—THERE 18 no 
responsibility for any thing which may hap- 
pen to be destroyed by falling into the first 
of the two wells, as the proprictor, in dig- 

ing it, was not guilty of any trespass.— 
‘his is evident, in the opinion of Hanecfa, 
i he dug it with the consent of the Imam ; 
and also in the opinion of the two disciples, 
whether it was done with the consent of the 
Imam or not;—aceording to Iancefa, be- 
cause the digging of a well, in this instance, 
was the same as the setting of marks, which 
may be done without the consent of the 
Imam, although the property cannot be 
required without his permission.—lIf, on the 
contrary, any thing be destroyed by falling 
into the second well, it must be atoned for, 
us the proprietor of this well has been 
guilty of a trespass in having dug upon the 
property of another. If, on the other hand, 
a person dig a well bordering on the pre- 
cincts of another, without however encroach- 
ing upon it, and the water of that other 
should then decrease, he is not liable to 
make any compensation, as he is not here 
guilty of any transgression.—In this last 
case, moreover, the second digger is entitled 
only to the ground on three sides of his 
well, as the ground on the side of the first 
well is the property of the first diggerw 

A space is also uppropriated to a water 
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course. ~ WHOEVER digs a channel® for 
conducting water to any place, has a space 
annexed to it, according to his want. It is 
related by Mohammed that an aqueduct is 
the same as a well, so fur as regards the 
annexing of land to it.—Some say that this 
is the doctrine of the two disciples; but 
that, according to Haneefa, no space is 
allowed, except when the water appears 
above ground ; for as an aqueduct is in fact 
merely a rivulet, itis therefore subject to the 
same rules. Several doctors have, however, 
maintained that when an aqueduct appears 
above ground, it is then considered in the 
same light as a spring or fountain; and that 
consequently the same quantity of land is 
annexed to it, namely, five hundred yards. 

Or to a tree planted in waste land.—IF a 

erson plant a tree in a waste spot of land,. 
10 is entitled to a small space as an appen- 
dage to it; wherefore no other person is 
allowed to plant a tree on the ground within 
his precincts, as this space is useful to him 
for collecting his fruits, and heaping them 
upon it. The space allotted to a tree is the 
measure of five yards, agreeably to what 
occurs in the traditions upon that subject. 

The deserted beds of rivers must not be culti- 
vated,—LANps through which the Euphrates, 
the Tigris, or any similar river formerly ran, 
must not be cultivated, if it be ad that 
the river con aan run over them; as the 
people whose lands lie adjacent to the river in 
its former course have an interest in desiring 
that the river may not be prevented from 
returning to it. If, however, the lands be 
not likely to be again overflowed, they are 
then held to be waste, provided they do not 
adjoin to any cultivated spot ;—because such 
lands are not the property of any one; for 
the superiority of water repels all other supe- 
riority ; but as soon as the land appears above 
the water 1t becomes subject to the Imam. 

1 space is not allowed to an aqueduct run- 
ning through another's land without proof of 
prior right.—WHOoEVER has the property of 
an aqueduct, which runs though land be- 
longing to another, is not (according to 
Haneeta) entitled to any adjacent space, 
unless he produce evidence to prove his 
right.—The two disciples, on the contrary, 
maintain that he is, in virtue of his pro- 
perty in the aqueduct, entitled to the banks 
on which people pass, and which the earth 
thrown up by the excavation of it occupics. 
Some have said that the difference of opinion 
in this case 1s founded on that which obtains 
where a person digs a canal in waste lands 
by permission of the Imam; for in this case, 
according to Haneefa, he is not entitled to 
any space; whcreas the two disciples main- 
tain that he is so entitled, since he tan 
derive no advantage from the canal unless 
he possess a space annexed to it, as he must 





* Arab. Kanat. Pers. Kareez. It is 

2 
generally understood to mean a subterra- 
neous aqueduct or drain. 
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often be obliged to walk along the banks of the water only on aceount of the dependent 


it to clear away any incumbrances that may 
stop the course of the water, it being im- 
practicable for a person, in the common 
course of things, to walk in the middle of 
it.—As, moreover, he is often necessitated 
to dam it with earth and clay, and it is 
impossible for him to bring these from any 
distance without incurring an extraordinary 
expense; he is therefore entitled to a space 
of ground, in the same manner as a person 
who digs a well.—The argument of Haneefa 
is, that the claim to any space is repugnant 
to analogy, the right to it being eatable Hod, 
in the case of a well, solely on the ground of 
the precept before quotcd. Besides, the ne- 
cessity fora space, in the case of a well, is 
more urgent than in the case of a canal or 
aqueduct; for, in the latter, the use of the 
water may be enjoyed without any space,— 
whereas, in the former, this is impossible, as 
the water must be pulled up by a rope, to 
effect which a space 1s requisite, as has been 
before explained. Hence there is an obvious 
difference between a well and a canal; and 
consequently they can bear no analogy to 
each other. The reason for founding the 
case in question on this is, that if the pro- 
prietor a the aqueduct be entitled to a space 
of land, he is held to be scised of the said 
pe as a dependency of the aqueduct ; and 
the evidence of the possessor is valid in case 
of a contest; whereas if, on the contrary, he 
be not entitled to any space, he is not held 
to be seised of it, and circumstances there- 
fore testify for the proprietor of the land; as 
shall shortly be explained.—If, however, the 
case in question be considered separately, 
and not as founded on the above, then the 
two disciples arguc that the space is in the 
hands of the proprietor of the aqueduct, as 
he preserves the water by means of it,— 
whence it is that the proprictor of the land 
is not entitled to teak it down.—Hanceefa, 
on the other hand, argues that the dependent 
land resembles the other land of the proprie- 
tor, with respect both to appearance and sub- 
stance:—with respect to appearance, because 
it ison a level with, and joins to it ; and with 
respect to substance also, because it 1s of the 
same soil, and is cqually capable of nourish- 
ing trees and vegetables ; and circumstances 
testify for him who is in possession of what 
bears the greatest resemblance to the depen- 
dent ground, namely, the land adjacent to 
it;—in the same manner as where two people 
contend for a door-plank in the possession of 
some other person, and which exactly quad- 
rates with another that is possessed by one 
of the litigants; for in that case the Kazee 
must adjudge such plank to be the property 
of him who possesses the correspondent one. 
—In reply to what the two disciples further 
urge, it may be observed that the contest 
here does not hinge upon what was placed 
for the conservation of the water [the banks], 
but upon,what is independent of it, and ft 
for producing trees, &c. Besides, supposing 
that the proprietor of the aqueduct preserves 


space of land, it may be answered that the 
proprietor of the ground preserves it only on 
account of the dependent space of land like- 
wise.— With respect, moreover, to what they 
urge, that ‘‘the proprietor of the land is not 
entitled to break down the banks of the 
aqueduct,” it is to be observed that this is 
not because they are the property of the 
proprietor of the aqueduct, but merely be- 
cause he has an interest in them;—in the 
same manner as where a person is possessed 
of a wall, and another, having the propert 
of a wall near it, lays beams across bot 
with the assent of the other; for in such 
case the other has not afterwards the power 
of pulling down his own wall, since he must 
thereby injure the right of this person. 

Wherences of opinion concerning aque. 

's.—Itr is related, in the Jama Sagheer, 

that if a person possess an aqueduct, having 
banks on each side, and adjacent to them a 
piece of lund belonging to some other per- 
son, and the banks be not in the ene of 
any one, that is to say, be destitute of marks, 
such as trees, stones, or the like, to deter- 
mine the property, those banks belong to the 
proprictor of the land, according to Haneeta; 
—whereas the two disciples hold that they 
appertain to the proprictor of the river.—lIf, 
on the contrary, the mark of any person be 
left upon them, they are then unanimously 
of opinion that the marker has the better 
claim.—Still, however, they differ in opinion 
where there 1s 2 tree upon the banks, and it 
is not known who planted it; for Haneecfa is 
of opinion that to plant a tree is the right of 
the proprietor of the ground, whilst the two 
disciples hold this to be the right of the pro- 
prietor of the aqueduct.—With respect, ulso, 
to throwing up earth, many have said that 
there is a disagreement; whilst others have 
said that this belongs to the proprictor of 
the gqueduct, provided he do not exceed the 
prescribed bounds. With regard to walking 
upon the banks, some have said that it is not 
permitted, 1 the opinion of Haneefa; whilst 
others have said that it is not prohibited, 
because of there being a necessity for it. 
The learned Aboo Jatir has said that he 
would deerce according to the opinion of 
Hancefa in the case of planting a tree,—and 
according to thut of the two disciples, in the 
case of throwing up earth. It is reported, 
from Aboo Yoosaf, that the width of the 
dependent space of an aqueduct is half the 
breadth of the aqueduct; but according to 
Mohammed it is the whole breadth y and 
this opinion is the most favourable to man- 
kind.—It is here proper to observe, that the 
subject resolves itself into several sections, 
treating of the cases of Shirba, or a right 
to water, whether derived from the posses- 
sion of land, or from other causes. 


Section I, 
Of Waters. 


Alb people have a right to drink from a 
ecell, canal, or reservoir; and ‘also cattle,— 
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Tz a person have the property of a canal, a 
well, or a reservoir, he cannot prohibit either 
man or beast from drinking of it.—Here 1¢ 
is necessary to premise that water is of four 

inds. I. The water of the ocean, which 
every person has a right to drink, or, to 
ca away for the purpose of moistening 
his lands.—If, therefore, a person incline to 
dig a canal, and convey the water in it from 
the ocean to his land, no person has power 
to prevent him from so doing; for the enjoy- 
ment of the water of the ocean is common to 
every one, in the same manner as the light 
of the sun or moon, or the use of the air.— 
II, The water of large rivers, such as the 
Oxus, the Euphrates, or the Tigris, in which 
every person has an absolute right to drink, 
and also a conditional right to use it towards 
moistening his lands ;—that is to say, a per- 
gon, if he cultivate waste land, may dig a 
channel for the purpose of conveying water 
to it from the river, provided his doing so be 
not detrimental to the poole: but if there 
be a probability of its being hurtful in its 
consequences (as if, by opening the banks, 
the water should overflow the country and 
villages around), in that case he is not per- 
mitted to dig a channel for the watcring of 
his land, as the prevention of a public evil 
is a consideration of greater moment.—Ana- 
logous to this, also, is the erection of a mill 
on the banks of a river; for the demolition 
of the banks by the mill is the same as by 
watering land.—III. Water in which several 
have a share ;—and in which, likewise, the 
right of drinking is allowed to every onc; 
for it is recorded in the traditions that three 
things are common to all, nainely, water, 
grass, and fire. Besides, wells, and the like, 
are not dug for the purpose of preserving 
water; and hence the water of them is not 
the property of any one; for it is common, 
and as such cannot be made a particular 
property until it be separately kept:and 
preserved ;—as holds with respect to a deer 
that only sleeps upon a person’s ground. 
There is, moreover, a necessity for cstab- 
lishing this common right with regard to 
water, since it is impossible for every person 
to carry it along with him; and as a person 
may be in want of it for himself and his 
horse, mankind would therefore be too much 
cramped if an unlimited use of it were not 
granted them. If, however, a person incline 
to bring water to moisten the land he had 
cultivated from a river or canal which be- 
longs to others, the proprietors may pre- 
ventehim, as otherwise their right of water- 
ing * would be entirely destroyed. —IV. 
Water which 1s preserved, or, im other 
words, kept in vessels. Water of this de- 
scription is property, because of its dcten- 
tion ; and the right of others no longer ex- 
tends to it;—in the same manner as holds 


* Arab. Shirba, a particular right to Water, 
explained in the course of this book, 
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with respect to game, after being taken by 
any person. Nevertheless, it is doubtful 
whether this water may not also be parti- 
cipated, because of the, tradition before 
quoted. Hence, if a person, in a time of 
scarcity, steal a quantity of water equiva- 
“ent to the amount which constitutes theft, 
is not liable to amputation. 

Unless there be other water at a little dis- 
tance.—IF a person be possessed of a well, 
fountain, or rivulet, he may prevent any 
one from drinking the water of them, or 
encroaching on his property, provided there 
be other water at a little distance, and 
which is not the particular property of any 
one. If, however, this be not the case, the 
proprictor must then either bring him water 
to drink, or permit him to take it himself, 
on condition that he destroy not the banks. ° 
What is here advanced is reported from 
Tahavee.—Some have said that this is ap- 
proved, in case the possessor of the well 
have dug it himself in land which is -his 
own property: but that, if he should have 
dug it in waste lands, he is not, in that case, 
on any account permitted to prohibit others 
from entering on his premises to drink 
water; for the waste lands are a common 
right ; and as the well was dug towards the 
promoting of a common right, namely, tithe 
and tribute, it follows that the digging of it 
is not destructive of the liberty o Oviniaue: 
If, therefore, the proprietor refuse the other 
permission to drink, and that other be 
apprehensive cither of the death of himself 
or his horse from an excess of thirst, he ma 
then lawfully oppose the proprietor ith 
weapons, as he has already aimed at his 
destruction in withholding his right, namely, 
the watcr; for the water of a well is common, 
and is not property.—It is otherwise with 
respect to water kept in vessels; for a person 
in want of it where it is so kept, is only 
permitted to contend with the possessor of it 
without weapons. The same law obtains in 
the case of a person oppressed with hunger. 
Many have said that in the case of a well it 
is not lawful to use weapons; but that it is 
allowable to contend with a stick; for the 
possessor is guilty of an cffence in refusing 
the water; and the application of a stick is 
a substitute for correction. 

Water may also be carried away for the 
purpose of ablution.—Ir is lawful for men to 
carry away water from a rivulet to perform 
their ablutions, or to wash their garments.— 
This 1s approved; because, to desire men to 
purify themselves, or to wash their garments 
with such water, without carrying it away 
(as mentioned by some), would be attended 
with much inconvenience. 

Or for watering trees or parterres.—IF, 
also, a person be inclined to water the trees 
or small parterre before his house, he may 
lawfully carry away water for that purpose 
from the rivulet of another; for the law 
al'ows great liberty in the case.,of water, 
and considers the refusal of it as truly 
opprobrious.—A person is not, however, 
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allowed to carry away water either from the 
rivulet, well, or aqueduct of another, for 
the use of his orchard or fields, unless he be 
expressly permitted so to do; and the pro- 
prietor may prohibit him from it; because 
when water 1s possessed in joint property, 
none but the proprietors have any right to 
the use of it, as otherwise their right would 
be defeated.—Still, however, the proprictor 
of the river may, if he choose, either give 
or lend the water of it to another, because 
it is his property, and because the gift of 
such is customary; in the same manner as 
holds with respect to water preserved in 
vessels. 


Section IT, 
Of digging or clearing Rivers,* 


Rivers are of three descriptions. —RIvVERS 
are of three kinds.—I. Such as are not the 
property of any; and of which the waters 

ave not been divided, like the Tigris, 
Euphrates, &c.—II. Such as, being appro- 
priated and divided, are at the same time 

ublie rivers, in which boats sail.—lll. 
livers that are held in property, and divi- 
oa and are also private, in which no boats 
sail. 

Great public rivers must be cleared and 
repaired at the expense of the public trea- 
sury.—in the first kind of rivers, if the 
river fill up so as to require digging, the 
care thereot devolves upon the chicf, + who 
is to defray the charges of it from the 

ublic treasury; for as the work is per- 
formed for the advantage of the Mussulman 
community, the expense attending it must 
be defrayed from the property of the com- 
munity ;—those expenses must, however, be 
disbursed from the funds of tribute and 
capitation-tax, and not from those of tithe 
and alms; for the latter are appropriated 
solely to the use of the poor, whereas the 
former are intended as a provision to answer 
contingencies. 

Or by a general contribution of labow:.— 
Jr there be not any money in the public 
treasury, the chicf is in that case at liberty, 
with a view to promote the public utility, 
to compel the people to repair the damaye in 
question, as it is presumed they would not 
of themselves apply to the work,—whence 
it was that Omar Iarook said to the people, 
‘Were I to leave you to your own direction, 
without ever using compulsion, verily, 
matters would come to such a pass that you 
would even sell your childreu.’’—None, 
however, must be compelled but such as are 
able to work; and such as are not able to 





* Arab. Nihr.—It is a term of very general 
application, signifying not only rivers pro- 
perly so called, but also canals, or any other 
species ofennoc eae constructed by art. e 

+ Arab. Walee; meaning, generally, the 
governor of a province or district. 
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work, and are rich, must pay a certain sum, 
epoording to their particular station and 
a 6 

And appropriated rivers, at the expense of 
the ee respect to the secon 
kind of river, it must be cleared, when 
requisite, at the expense of the proprietors, 
without any supply from the public trea- 
sury; for the aaht of the river particularly 
belongs to them, as does also the use of it,— 
If, therefore, any one of them should refuse 
to assist in digging, the chief may compel 
him, to the end that the others may not 
suffer any injury by his refusal. 

OnsecTION.—It would appear that, in 
being thus foreed to work, the refuser suffers 
an injury. 

Repiy.- Such injury is particular, and is 
not without its use, fur in recompense thereof 
the party obtains his share of the water ; it 
is not, thercfore, to be put in competition 
with the common injury that would other. 
wise be suffered by the rest. 

If, also, some of the proprietors of the 
river be desirous of strengthening tho banks, 
from an apprehension that they might give 
way, and it be probable that bad conse- 
quenees may cnsuc from their decay (such as 
inundating the neighbouring country, and 
breaking up the roads), the chicf may in 
that case use compulsion with any of them 
who refuse to assist in the undertaking: He 
must not, however, use force where the 
decay of the banks cannot produce any bad 
consequence ; for the fall of the banks is an 
event merely probable. It 1s otherwiso with 
respect to clearing a river in a caso of 
necessity ; for that is a matter of certainty, 
—whence it is that compulsion may be used 
to effect it..—With respect to the third kind 
of rivers, they are particularly appropriated, 
and therefore the digging of them is entirely 
the duty of the proprictors.—Some have 
alleged that the magistrate may employ 
force with any who refuse to dig; in the 
samc manner as in the case of the second 
kind of rivulets. Others, again, have main.. 
tained that the magistrate has not a power 
of this kind; since both of the injuries, 
nanecly, that of the partner on whom com- 
pulsion is used, and also that which the 
other partners sustain in consequence of his 
refusal, are private; and the injury to the 
other partners may be remedied by their 
taking from the one who refuses to work a 
part of the expense incurred in digging the 
rivulet, proportionately to his share (pro- 
vided, however, that the work be @xeguted 
at the instance of the magistrate).—It is 
otherwise with respect to the second kind 
of rivers, as there one of the injuries is 
public. 

OnsEcTION.—Here likewise is a conjunction 
of two injuries; and as one of these (namely, 
that sustained by those who have a right to 
drink the water) is public, it would follow 
that, to prevent this public injury, compul- 
sion @nuy be used in the case of private 
rivers likewise. 
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Iz a person have the property of a canal, a 
well, or a reservoir, he cannot prohibit either 
man or beast from drinking of it.—Here it 
is necessary to premise that water is of four 
kinds. I. The water of the ocean, which 
every person has a right to drink, or, to 
carry away for the purpose of moistening 
his lands.—If, therefore, a person incline to 
dig a canal, and convey the water in it from 
the ocean to his land, no person has power 
to prevent him from so doing; for the enjoy- 
ment of the water of the ocean is common to 
every one, in the same manner as the light 
of the sun or moon, or the usc of the air.— 
II. The water of large rivers, such as the 
Oxus, the Euphrates, or the Tigris, in which 
every person has an absolute right to drink, 
and also a conditional right to use it towards 
moistening his lands ;—that is to say, a per- 
son, if he cultivate waste land, may dig a 
channel for the purpose of conveying water 
to it from the river, provided his doing so be 
not detrimental to the people but if there 
be a probability of its being hurtful in its 
consequences (as if, by opening the banks, 
the water should overflow the country and 
villages around), in that case he is not per- 
mitted to dig a channel for the watcring of 
his land, as the prevention of a public evil 
is a vonsideration of greatcr moment.—Ana- 
logous to this, also, is the erection of a mill 
on the banks of ariver; for the demolition 
of the banks by the mill is the same as by 
watering land.—III. Water in which several 
have a share ;—and in which, likewise, the 
right of drinking is allowed to every onc; 
for it is recorded in the traditions that three 
things are common to all, namely, water, 
grass, and fire. Desides, wells, and the hke, 
are not dug for the purpose of preserving 
water; and hence the water of them is not 
the property of any onc; for it 1s common, 
and as such cannot be made a particular 
property until it be ety kept: and 
preserved ;—as holds with respeet to a deer 
that only slecps upon a person’s ground. 
There is, moreover, a necessity for cstab- 
lishing this common right with regard to 
water, since it is impossible for every person 
to carry it along with him; and as a person 
may be in want of it for himself and his 
horse, mankind would thercfore be too much 
cramped if an unlimited use of it were not 
granted them. If, however, a person incline 
to bring water to moisten the land he had 
cultivated from a river or canal which be- 
longs to others, the proprietors may pre- 
ventehim, as otherwise their right of water- 
ing * would be entirely destroyed. —IY. 
Water which is preserved, or, im other 
words, kept in vessels. Water of this de- 
scription 1s property, because of its deten- 
tion; and the right of others no longer ex- 
tends to it;—in the same manner as holds 


* Arab. Shirba, a particular right to Water 


explained in the course of this book, | 
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with respect to game, after being taken by 
any person. Nevertheless, it is doubtful 
whether this water may not also be parti- 
cipated, because of the, tradition before 
quoted. Hence, if a person, in a time of 
scarcity, steal a quantity of water equiva- 
lent to the amount which constitutes theft, 
" 48 not liable to amputation. 

Unless there be other water at a little dis- 
tance.—IF a person be possessed of a well, 
fountain, or rivulet, he may prevent any 
one from drinking the water of them, or 
encroaching on his property, provided there 
be other water at a little distance, and 
which is not the particular property of any 
one. If, however, this be not the case, the 
proprictor must then either bring him water 
to drink, or permit him to take it himself, 
on condition that he destroy not the banks.°* 
What is here adyaneed is reported from 
Tahavee.—Some have said that this is ap- 
proved, in case the possessor of the well 
have due it himself in land which is -his 
own property: but that, if he should have 
dug it in waste lands, he is not, in that case, 
on any account permitted to prohibit others 
from entering on his premises to drink 
water; for the waste lands are a common 
right; and as the well was dug towards the 
promoting of a common right, namely, tithe 
and tribute, it follows that the digging of it 
is not destructive of the liberty of drinking. 
If, therefore, the proprictor refuse the other 
permission to drink, and that other be 
Ae either of the death of himself 
or his horse from an excess of thirst, he ma 
then lawfully oppose the _ proprietor ith 
weapons, as he has already aimed at his 
destruction in withholding his right, namely, 
the water; for the water of a well is common, 
and is not property.—It is otherwise with 
respect to water kept in vessels; for a person 
in want of it where it is so kept, is only 
permitted to contend with the possessor of it 
without weapons. The same law obtains in 
the case of a person oppressed with hunger. 
Many have said that in the case of a well it 
is not lawful to use weapons; but that it is 
allowable to contend with a stick; for the 
possessor is guilty of an offence in refusing 
the water; and the application of a stick is 
a substitute for correction. 

Water may also be carried away for the 
purpose of ablution.—Iv is lawful for men to 
carry away water from a rivulet to perform 
their ablutions, or to wash their garments.— 
This is approved; because, to desire men to 
purify themselvcs, or to wash their garments 
with such water, without carrying it away 
(as mentioned by some), would be attended 
with much inconvenience. 

Or for watering trees or parterres.—IF, 
also, a person be inclined to water the trees 
or small parterre before his house, he may 
lawfully carry away water for that purpose 
from the rivulet of another; for the law 
al’ows great liberty in the case-of watcr, 
and considers the refusal of if as truly 
opprobrious.—A person is not, however, 
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allowed to carry away water either from the 
rivulet, 1, or aqueduct of another, for 
the use of his orchard or fields, unless he be 
expresaly permitted so to do; and the pro- 
prietor may prohivit him from it; because 
when water 1s possessed in joint property, 
none but the proprietors have any right to 
the use of it, as otherwise their right would 
be defeated.—Still, however, the proprictor 
of the river may, if he choose, either give 
or lend the water of it to another, because 
it is his property, and because the gift of 
such is customary; in the same manner as 
holds with respect to water preserved in 
vessels, 


Section IT, 
Of digging or clearing Rivers.* 


Rivers are of three descriptions.—RIVErs 
are of three kinds.—I. Such as are not the 
propery of any; and of which the waters 
rave not been divided, like the Tigris, 
Euphrates, &c.—I]. Such as, being appro- 
priated and divided, are at the same time 

ublie rivers, in which boats sail.—IlI, 
tivers that are held in property, and divi- 
a and are also private, in which no boats 
sail. 

Great public rivers mist be cleared and 
repaired at the erpense of the prublie trea- 
sury.—iN the first kind of rivers, if the 
river fill up so as to require digging, the 
care therco{ devolves upon the chief, + who 
is to defray the charges of it from the 
public treasury; for as the work is per- 
formed for the advantage of the Mussulman 
community, the expense attending it must 
be defrayed from the property of the com- 
munity ;—those expenses must, however, be 
disbursed from the funds of tribute and 
capitation-tax, and not from those of tithe 
and alms; for the latter are appropriated 
solely to the use of the poor, whereas the 
former are intended as a provision to answer 
contingencies. 

Or by « general contribution of labour.— 
Ir there be not any money in the public 
treasury, the chief is in that case at liberty, 
with a view to promote the public utility, 
to compel the people to repair the damage in 
question, as it is presumed they would not 
of themselves apply to the work,—whence 
it was that Omar Farook said to the people, 
‘‘ Were I to leave you to your own dircction, 
without ever using compulsion, verily, 
matters would come to such a pass that you 
would even sell your children.” —None, 
however, must be compelled but such as are 
able to work; and such as are not able to 


* Arab. Nihr.—It is a term of very general 
application, signifying not only rivers pro- 
perly so called, but also canals, or any other 
species ofeaqueduct constructed by art. 

+ Arab. Walee; meaning, generally, the 
governor of a province or district. 
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work, and are rich, mast Day & certain ___. 
anvenine to their partic station and 
a e 

And appropriated rivers, at the erpense of 
the rretors.— WITH respect to the second 
kin of river, it must be cleared, when 
requisite, at the expense of the proprietors, 
without any supply from the public trea- 
sury; for the right of the river particularly 
belongs to them, as does also the use of it,— 
If, therefore, any one of them should refuse 
to assist in digging, the chief may compel 
him, to the end that the others may not 
suffer any injury by his refusal. 

OnEcTION.—It would appear that, in 
being thus foreed to work, the refuser suffers 
an injury. 

Repiy.— Such injury is particular, and is 
not without its use, for in recompense thereof 
the party obtains his share of the water; it 
is not, thercfore, to be put in competition 
with the common injury that would other- 
wise be suffered by the rest, 

lf, also, some of the proprietors of the 
river be desirous of strengthening the banks, 
from an apprehension that they might give 
way, and it be probable that bad conse- 
quences may cnsue from their decay (such as 
inundating the neighbouring country, and 
breaking up the roads), the chicf may in 
that case use compulsion with any of them 
who refuse to assist in the undertaking. Hoe 
must not, however, use force where the 
decay of the banks cannot produce any bad 
consequence ; for the fall of the banks is an 
event merely probable. It is otherwise with 
respect to clearing a river in a case of 
necessity ; for that is a matter of certainty, 
—whence it is that compulsion may be used 
to effect it.—With respeet to the third kind 
of rivers, they are particularly appropriated, 
and therefore the digging of them is entirely 
the duty of the proprictors.—Some have 
alleged that the magistrate may cmploy 
force with any who refuse to dig; in the 
samc manner as in the case of the second 
kind of rivulets. Others, again, have main-. 
tained that the magistrate has not a power 
of this kind; since both of the injuries, 
namely, that of the partner on whom com- 
pulsion is used, and also that which the 
other peers sustain in consequence of his 
refusal, are private; and the injury to the 
other partners may be remedied by their 
taking from the one who refuses to work a 
part of the expense incurred in digging the 
rivulet, proporviunatey to his share (pro- 
vided, however, that the work be @xeguted 
at the instance of the magistrate).—It is 
otherwise with respect to the second kind 
of rivers, as there one of the injuries is 
public. 

OnsEecTion. —Here likewise is a conjunction 
of two injuries; and as one of these (namely, 
that sustained by those who have a right to 
drink the water) is public, it would follow 
that, to prevent this public injury, compul- 
sion may be used in the case of private 
rivers likewise. 
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‘share Lies nearest to the source be inclined to 
stop several of the sluices allotted to him, 


to prevent the issue of a superfluity of water. 


into his lands, he must not be allowed so to 
do, as he might thereby subject the lands of 
the other sharer to be overflowed. 

Or adopt a partition by rotation.—Neither 
is he at liberty to change the mode of par- 
ticipation, by taking the use of the whole, 
in rotation, instead of each receiving a moiety 
of the whole quantity; for as the division 
has already been settled by the mode of 
vents or sluices, he cannot afterwards require 
any other mode,—unless the other assent, in 
which case he may do so ;—it still, however, 
remaining at the option of this partner (or 
of his heir, after his decease) to annul this, 
and revert to the former mode ;—because the 
establishment of a division, by giving the 
whole to each in rotation, in a case where 
each had formerly held a separate share, is, 
in fact, lending a right to water (as an cx- 
change of Shirb for Shirb is null): and a 
right to water is inheritable, or the use of it 
may lawfully be left in legacy; but it can 
neither be sold nor bestowed in gift, nor left 
in legacy to sell, give away, or bestow in 
alms, these several deeds being unlawful on 
acco: nt of the uncertainty to which they 
are liable, cither from ignorance or deccit, 
with regard to the quantity of water,—or 
because Shirb is not, in itself, a substantial 
property, but rather a privilege or immunity, 
insomuch that if a person watcr his lands 
from the Shirb of another, he is not Hable 
to make compensation for it;—and these 
several deeds being void, a logacy for any of 
these purposes is also void. 

A right to water cannat be consigned asa 
dower.—A RIGHT to water is incapable of 
being assigned as a specitic dower in a con- 
tract of marriage; wherefore if such be 
mentioned in a marriage contract, a Mihr- 
Misl, or proper dower, is due. 

Or given as a consideration for Khoola,— 
In the same manner, also, it cannot be given 
as a consideration for Khoola:—whence, if a 
wife bargain for her divorce, in consideration 
of her making over such right, the husband 
may restore it to her, and, in lieu of it, take 
from her the dower he had assigned her on 
their marriage. The ground on which thic 
law in these cases proceeds is, that a right to 
water is a matter the cxtent of which cannot 
be ascertained with any precision. 

Or in composition for ad claim.—A RIGUT 
to water is incapable of being given in com- 
posititn for a claim; for as it cannot, by 
means of any decd whatever, be rendered 
property, a composition in consideration of 
it is consequently null, 

Or sold (without ground) to discharge the 
debts of a-defunct :—(mode to be pursued in 
this last instance).—A RIGHT to water, with- 
out ground, cannot be sold after the death of 
any person to discharge his debts,—jn the 
same manner as it cannot be sold during his 
lifetime. What, then, shall the Imam do, 
in this case, towards settling the debt of the 
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deceased P—This question has given rise to a 
diversity of opinions; but the most advis- 
able method of proceeding, in such an in- 
stance, is to join the right to the lands of 
another person not possessing such right, 
and then, with his consent, to dispose of 
both ;—when, computing how much the value 
of the lands has been increased by the ad- 
dition of the right, he may apply the differ~ 
ence towards paying off the debts of the 
deceased. If he be not able to procure land 
in this manner, he may buy a piece of land, 
pevelic from the effects of the deceased, and, 
laving joined it to the right, sell them to- 
ether; when, with the price so obtained, 
ec must first discharge the purchase-money 
of the land, and then apply the residue to 
discharging the debts of the deceased, 

Any accident from the use of the water, 
does not tnduce responsibility.—IF a person, 
having moistened his lands, or filled them 
with water, should by that means overflow 
the lands of his neighbour, he is not, in such 
case, liable to make a compensation, as he 
was not guilty of any transgression. 


Sr. 
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OF PROHIBITED J.IQUORS. 


There are four prohibited Uquors. I. 
Khamyr (the crude juice of the ag a 
Ture are four prohibited liquors,—the first 
of which 1s termed Khamr,* meaning (ac- 
cording to the exposition of Hancefa) the 
crude juice of the grape, which, being fer- 
mented, becomes spirituous, —tirst gathering 
foam and scttling, and then possessing an 
inebriating quality. According to the two 
disciples, the juice becomes Khamr upon its 
fermenting, and being spirituous without the 
condition of its gathering foam ;—for when- 
ever the Juice of grapes becomes spirituous, 
the appellation of Khamr, and the charac. 
teristic of if, namely, illegality, are both 
established.—The argument adduced by 
Haneefa is, that fermentation is the com- 
mencement of the process by which liquor 
becomes spirituous, and which is completed 
when it foams and settles, as by that means 
the dregs are separated from the finer 
particles ;—and the ordinances of the Law 
regarding Khamr (which are decisive), such 
as punishment for drinking it, the holdin 
him an infidel who shall deem it lawful, an 
the prohibition against selling it,—have all 
a reference to the completion. Some of the 
learned allege that it is declared unlawful to 
drink after having become spirituous, purely 


* The translator has, in the course of the 
work, rendered every inebriating drink under 
the general term wine, which comprehends 
alz descriptions of prohibited liquors.—In 
this book, however, he retains the original 
terms for the sake of distinction. 
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‘from motives of caution.—Others, again, 
‘maintain that the term Khamr is applicable 
‘to whatever is of an inebriating quality; 
‘because it is mentioned in the traditions, 
that “‘ whatever inebriates is KaamR;”’—and 
Ne another tradition) ‘‘ Kwamr is produced 
rom two trees, namcly, the VINE and the 
DATE.” ‘The term Khamr, moreover, is 
derived from Mokhamira, signifying, stupe- 
faction, or deprivation of sense, which is a 
consequence of drinking any inebriating 
liquor.—In reply to this. however, Haneefa 
argues that the term Khamr, according to 
the concurrent opinion of all lexicographers, 
is used only in the sense above mentioned, 
whence it is that to liquors of other descrip- 
tions other terms are applied, such as 
Nabeez, Tabeekh, and Mosillis.* Another 
argument is that the illegality of Khamr is 
indubitable,—whence, if every inebriating 
liquor were Khamr, all such would of course 
be likewise indubitably illegal,—whereas 
this is not the case, for there is a doubt 
regarding them. In reply, moreover, to the 
arguments of some of the learned as above 
adduced, it is to be remarked that the first- 
recited tradition is not perfectly authentic, 
Yehya Ibn Mayeen having disputed it ;— 
and with respect to the second quoted 
tradition, the intention of it was mercly to 
explain the LAW, or, in other words, to show 
that all liquors extracted from cither of the 
two trecs mentioned, being of an inebriating 
quality, are unlawful as well as Khamr. 
Which is unlawful in any quantity.— 
KHAMR is in itself unlawful, whether it be 
-ased in small or great quantitics, the il- 
legality not depending on drinking it to 
such a degree as to produce intoxication. 
Some of looser principles reject the absolute 
legality of Khamr, alleging that its effects 
only are the cause of its illegality ; because 
the evil of it is, that it creates an inattention 
towards the worship of Gop; and as this 
evil is occasioned only by intoxication, it 
follows that where this docs not take place 
it is not unlawful.—This, however, is gross 
infidelity, and in direct contradiction to the 
Koran, Gop having there termed such 
liguor filth, a thing which is unlawful in its 
own nature. Besides, the prophet has de- 
creed Khamr to be unlawful, according to 
various traditions; and all the doctors are 
unanimously of this opinion. It is to be 
observed, however, that although Khamr be 
unlawful, even in so small a quantity as 
may not be sufficient to intoxicate, yet the 
same law does not hold with respect to other 
things of an inebriating quality ; for a little 
of them. if not sufficient to intoxicate, is 
not forbidden. Shafei, indeed, is of opinion 
. that these are likewise unlawful, in any 
quantity. 
Le filth in an extreme.—KHAMR is filth in 
an extreme degree, in the same manner as 





* These, are different kinds of liquar, 
extracted from dates, which are more parti- 
cularly described a little farther on. 
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urine ; for the illegality of it is indisputably 
proved, as has been already shown. 

WHOSOEVER maintains Khamr to be law- 
ful is an infidel,* for he thereby rejects 
incontestable proof. 

And cannot constitute property with a 
Mussulman.—KnamMr is not a valuable 
commodity with respect to Mussulmans. 
If, therefore, it be destroyed or usurped by 
any person, there is no responsibility. The 
sole of it is morcover unlawful ; for Gop, in 
terming it filth, manifested a detestation of 
it; whereas, if it had been a commodity of 
value, some respect would have been shown 
to it.—Besides, it is recorded in the tradi- 
tions, that ‘‘ he who prohibited the drinking 
of it, did likewise prohibit both the sale of it 
and the use or enjoyment of the price of it.”’ 

Nor be employed in the discharge of his 
debts.—Ir a Mussnlman be indebted to 
another, and wish to discharge the debt with 
the price of Khamr, in that case both the 
payment and receipt is unlawful, because 
such price is produced from an illicit sale, 
and is considered either as an usurpation or 
a trust in the Mussulman’s hands, according 
to the different opinions of the doctors on 
this subject; in the same manncr as in the 
ease of the sale of carrion. If, on the con- 
trary, the debtor be a Zimmee, it is lawful 
for his Mussulman ercditor to receive such 
payment; as the sale of Khamr is legal 
amongst Zimmces. 

Or used by hin.—Tv is unlawful to derive 
any use from Khamr, either as a medicine, 
or in any other manner; because the use of 
filth is forbidden; and also, because absti- 
nence from itis enjoined; and this injune- 
tion could not be observed in case of its use 
being allowed. 

And the drinking of which, in any quantity, 
induces — puntshment. ~ WuoKVER— drinks 
Khamr incurs punishment, although he be 
not €ntoxicated ; for it is said, in the tradi- 
tions, ‘‘Let him who drinks KramrR be 
whipped ;—and if he drink it again, let him 
be again in the same manner punished.” 
The whole of the companions are agreed 
upon this point; and the number of stripes 
prescribed is eighty, as has already been 
shown in treating of punishments. 

Unless it be boiled, —IF a person boil 
Khamr until two-thirds of it evaporate, it is 
not thereby rendered lawful. If, however, 
a person drink of it after such process, he is 
not liable to punishment, unless he be in- 
toxicated. ‘ 

But it may be converted into vinegaw—Ir 
is lawful to make vinegar of Khamr. Shafei, 
however, holds a different opinion. 

II. Bazk (the boiled juice of the grape), 
termed (when boiled away to one half) 
Monissaf.— Tus much with respect to 
Khamr, the first in order of prohibited 
liquors.—The second species of prohibited 
liquor, is the juice of grapes boiled until a 





* Mnd consequently becomes exposed to 
the penalties of apostasy. 
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gusnty less than two-thirds evaporate. 
his is denominated Bazik. It is also 
termed Monissaf; but that is only where 
exactly one half of it evaporates in boiling. 
This kind of liquor is unlawful, according 
to all our doetors;—according to the two 
disciples, when it only ferments and becomes 
souitiows ;—and according to Haneefa, when 
it foams and settles. Oozrai has said that 
Monissaf is lawful (and several of the tribe 
of Mutazali* have seconded this opinion) ; 
because it is a good liquor, or, in_ other 
words, is pleasing to the palate; and also, 
because it is not Khamr. The argument of 
our doctors is, that as Monissaf is pure, and 
equally delicious with Khamr, a number of 
the idle and dissolute are consequently 
tempted to drink it; and it is thercfore pro- 
hibited, with a view to prevent that dissipa- 
tion which it is found to occasion. 

ITI, Sikker ae infusion of dates).—TuE 
third species of unlawful liquor is termed 
Sikkir; and is made by steeping fresh dates 
in water until they take effet in swectening 
it; when it is both unlawful and abominable 
to drink of it. Shareek-Ibn-Abdoola alleges 
that it is lawful, as Gop, speaking of his 
bounty in the Koran, says, ‘‘ YR ENJOY 
SIKKEF FROM THE GRAPE AND THE DATE;”’ 
whence we may infer that it is allowable, as 
bounty cannot apply to any thing unlawful. 
The argument of our doctors is the concur- 
rent opinion of all the companions upon this 
point; and with respect to the text above 
cited, it has a refercnce to a particular 
period, having been revealed in the infancy 
of the religion of Islam, when all sorts of 
spirituous liquors were lawful. 

IV. Nookoo Zabeerb (an infusion of raisins), 
—Tne fourth species of prohibited lquors 
is Nookoo-Zabceb,t that is, water in which 
raisins are steeped until it become sweet, 
and is affected in its substance. This hind 
is, however, lawful when mercly it possesses 
a swect quality ;—~—and is prohibited only 
when it ferments and becomes spirituous. 
Oozrai is of a diflerent opinion regarding 
this liquor likewise. 

The three last are not so illegal as KRhamr. 
—They may be held legal, without incurring 
a change of infidelity.—l1 is to be observed 
that the illegality of these liquors, namely, 
Bazik, Monissaf, and the Nookoo of dates 
and raisins, is infcrior to that of Nhamr. 
If, therefore, any person hold these lawful, 
still he is not deemed an infidel. It is other- 
wise in the case of Khamr; for, with re- 
speceto the liquors here mentioned, the ille- 
gality is a mere matter of opinion; whereas, 
with regard to Khamr, the illegality is 
undisputed. 

And may be drank (so as not to intoxicate) 
without punishment. — PUNISHMENT, morc- 

* A particular heretical sect of the Mus- 
oe (See Sales’ Preliminary Discourse, 

et. 8. 

t Nookoo peace water in whick any 
thing is steeped ; and Zabeeb means raisins?’ 
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over, is not inflicted for drinking these 
liquors, except in a quantity sufficient to 
produce intoxication ; whereas the drinking 
of one drop ony of Khamry induces punish- 
ment. The filth of these liquors, likewise, 
according to one tradition, is of a slight 
degree, and according to another, of an 
extreme degree; but the filth of Khamr is 
of an extreme degree, according to every 
tradition. 

They may also be sold; and are a subject 
of responsibility.—THE sale of the liquors 
in question is lawful, according to Haneefa, 
and a compensation is due from the de- 
stroyer of them. The two disciples, on the 
contrary, hold that the sale of them is un- 
lawful, and that no reparation is due from 
the destroyer of them; in the same manner 
as in the case of Khamr. 

But they must not be used.—It is unlawful 
to derive any kind of use from the above- 
mentioned liquors, as they are prohibited. 
It is related that Aboo Yoosaf holds the sale 
of any of the aforesaid liquors, excepting 
Khamr, to be lawful,—if more than one 
half, and less than two-thirds, should have 
evaporated in the boiling. 

MonuAMMED, in the Jama Sagheer, remarks 
that every sort of liquor excepting those 
above mentioned is lawful. ‘This opinion, 
the learned say, is recorded only in the Jama 
Saghcer, and 1s not to be found in any other 
book. It, however, affords an argument that 
any kind of strong liquor extracted from 
wheat, barley, honey, or millet, is lawful in 
the opinion of Haneefa, if not drank so as to 
occasion intoxication ; and he, in fact, main- 
tains that punishment is not inflicted even 
in the case of intoxication. If, therefore, a 
person intoxicated with these liquors should 
divoree his wife,it is void, in the same manner 
ag divorcee pronounced by a person in his sleep, 
or by one whose faculties are impaired from 
the use of opium, or from having drank the 
muk of a mare in a medical composition. It 
is clsewhere related, as an opinion of Mo- 
hammed, that every sort of strong drink, 
excecpting those above specified, is pro- 
hibited ;—that if a person drink them to 
intoxication he is to be punished ;—and that 
a divorce pronounced by him when so in- 
toxicated_ 1s valid ;—in the same manner as 
holds in the case of liquors; and decrees pass 
according to this opinion. He has also said, 
in the Jama Sagheer, that Aboo Yoosaf had 
first declared every sort of wine to be un- 
lawful which fermented and became spirit- 
uous, and afterwards remained ten days with- 
out spoiling: but that he afterwards adopted 
the opinion of Haneefa. In other words, he 
first, according to the adjudication of Mo- 
hammed, deemed all inebriating liquors un- 
lawful; but afterwards adopted the opinion 
of Haneefa. Aboo Yoosaf was singular in 
making it a condition that the liquor should | 
remain ten days without being spoiled. 
He, however, aiterwards receded, from this 
opinion, and gave into that of Haneefa and 

ohammed on this point. In the Abridg- 


Boox XLVI.] 


ing of raisins or dried dates, when boiled a 
little, even so as to become spirituous, may 
lawfully be drank in such a quantity as not 
to inebriate, provided it be done without 
wantonness or joy.—his is according only to 
the two Elders; for Mohammed and Shafei 
deem it unlawful. 

Khoolteen (a mixture of the infusion of 
dates and raisins) may be drank.—InERE 1s 
no impropriety in drinking Khooltcen ; that 
is, water in which dates have been steeped, 
mixed with that of raisins, and boiled together 
until they ferment and become spirituous, 
This is grounded on a circumstance relative 
to Ibn 4eeyad, which is thus related by 
himself: — ‘‘ Abdoola, the son of Omar, 
having given me some Sherbet to drink, | 
became intoxicated to such a degree that | 
knew not my own house. I went to him 
next morning, and having informed him of 
the circumstance, he acquainted me that he 
had given me nothing but a drink composed 
of dates and raisins.” —Now this was ccr- 
tainly Khoolteen, which had undergone the 
operation of boiling ; because it is Aen lei 
related by Omar that it is unlawful in its 
crude state. 

Liquors produced by means of honey or 
grain are lawful. — Liquor produced by 
means of honcy, wheat, barley, or millet, is 
lawful, according to Haneefa and Aboo Yoo- 
saf, although it be not boiled,—provided, 
however, that it be not drank in a wanton or 
joyful manner. The argument they adduce 
1s the saying of the prophet ‘Kuamr is the 
product of these two trees” (meaning the vine 
and the date) ;—thatis to say, he confined the 
prohibition to these two trecs, as lus inten- 
tion was to explain the raw.—It is to be ob- 
served that several of the learned have made 
the boiling of these liquors a requisite to- 
wards their legality. Others, on the con- 
trary, hold it to be no way necessary (and 
such is the opinion recorded in the Mabsoot); 
because these liquors are not of such a 
nature that a little induces a wish for more, 
whether they be boiled or crude. It has 
likewise been disputed whether a person 
who gets drunk with any of these liquors is tu 
be punished. Some have said that he is not. 

But any person drinking them to intoxica- 
tion incurs puntshment.—Lhe learned in the 
Law, however, have determined otherwise ; 
for it is related by Mohammed that punish- 
ent is to be inflicted on whoever is intoxi- 
cated with any of the aforesaid strong 
liquors ; for this reason, that in the present 
age they are us much sought for by the 
dissolute as other liquors were formerly ; 
nay even more so.—The same law holds with 
regard to strong drinks extracted from milk. 
"Many have said that any drink made from 
the milk of a mare is unlawful, in the 
opinion of Haneefa, because it is derived 
from the flesh, which (according to him) ** 
unlawful. Lawyers, however, remark it : 
the better opinion that the milk is nm 
unlawful according to Haneefa; for although 


PROHIBITED LIQUORS. 
ment fof Kadooree] it is said, that the steep- - 


621 


have pronounced the flesh to be abomi- 
nable, yet the reason is either because, if it 
were otherwise, the means of conquest would 
thereby be destroyed ; or because the horse 
sa nicbl animal; neither of which reasons 
iold with regard to the milk. 


Mosillis (grape juice boiled down to a third 
's lawful.—Ix the juice of grapes be boile 


antil two-thirds of it evaporate (bein 
chen termed Mosillis), it becomes lawful, 
iceording to the two Elders, notwithstandin 
it be spirituous. Mohammed, Shafei, and 
Malik, say otherwise. (This difference of 
opinion, however, exists only on the sup- 
position that it is used with a view to 
strengthen the constitution; for if it be 
drank from pleasure or joy they are unani- 
mous in judging it unlawful.) Mohammed, 
Shafei, and Malik, in support of their 
ypinion, have cited a saying of the prophet 
‘very inebriating drink is KuaAmn; an 
whatever in excess produces intoxication is 
prohibited, even in moderation;’? and in 
another place, ‘‘Any drink of which one 
cupful oceasions intoxication, is unlawful in 
a single drop.’”’—Another argument is, that 
every incbriating liquor tends to stupefy the 
senses, and is consequently prohibited either 
in a small or large quantity, in the same 
manner as Khamr., The two Elders, in sup- 
port of their opinion, have quoted the saying 
of the prophet,.‘‘ KnAmk is unlawful in its 
very nature ;”’ and in another place, ‘“ Little 
or much of it is alike unlawful ; and inebria- 
tion trom every other strong drink (that is 
to say, every kind besides Khamr) is forbid- 
den,” Now since the prophet has specified 
intoxication as a condition with respect to 
other drinks than Khamr, we may conclude 
that on that circumstance only their illegality 
depends. Lesidcs, stupefaction of the senses 
takes place only when liquors are used in 
such excess as to incbriatc, which is allowed 
to by illegal. <A little, therefore, of any 
strong drink other than Khame is never 
ileal, execpt when, on account of its fine- 
pess or pul; a little of it invites to more,— 
in which case the law regards every quan- 
tity of it in the same light. ‘This, however, 
is not the cause with Mosillis, a little of 
which, because of its thickness, does not 
induce a wish fur more; and which, in its 
substance, is food,—wherefure when used in 
a moderaty quantify it retains its original 
legality.” 

General rile with respect to itmIe oa 
little water be pourcd into Mosillis to render 
it fine, and it be afterwards boiled dor ao 
short time, it is still Mosillis, the addition of 


* By original legality Haneefa alludes to 
an vpinion he maintained in opposition to 
Malik, that every thing is originally lawful 
in its naturc, being rendered otherwise only 
by the prohibition of the sacred writings ;— 
whereas Malik holds every thing to have 


been eriginaily unlawful, until sanctified by 
the Koran. 


- 
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water tending only to weaken it.—It 1s 
0 ise where water is mixed with crude 
juice, and this mixture is then boiled until 
two-thirds of it evaporate; for here, either 
the water purely evaporates altogether, or it 
evaporates jointly with the juice; and in 


either case it is plain that two-thirds of the’ 
pure juice of the grapes or dates does not 


evaporate, which is requisite to render it a 
legal drink. 

Rule in the boiling of unpressed grapes.— 
Ir grapes be first boiled, and afterwards 
pressed until their juice be extracted, in that 
case a very little more boiling is sufficient to 
render the drinking of the liquor lawful, 
according to one tradition of Haneefa. Ac- 
cording to another tradition it doves not 
become lawful until two-thirds of it evaporate 
in boiling; and this is the better opinion ; 
because the juice remaining within the film, 
and not being in any manner affected by the 
boiling, it is consequently similar to juice 
which is not boiled. 

Or grapes mixed with dates.—I¥ fresh or 
dried grapes, being mixed with dates, be 
then boiled, two-thirds of the mixture must 
evaporate before it becomes lawful; for 
although, with respect to dates, a small 
boiling be often suflicicnt, yet with respect 
to the juice of grapes two-thirds are always 
required to have evaporated in boiling. The 
sane rule also holds where the juice of 

rapes is mixed with the water in which 
ates have been steeped. If, however, dricd 
grapes, being mixed with the water of dates, 
should be boiled for a little, and afterwards 
some dates or dricd grapes be thrown into 
it, in that case, provided the quantity thrown 
in be small, and not so much as is generally 
used to make Nabecz, it is lawful. It is 
otherwise, indeed, if the quantity be not 
small ;—in the same manner as where a pot 
of the water of dates or raisins is mixed 
with the boiled juicc. Still, however, the 

erson who drinks it isnot subject to pun- 
ishment, because its illegality 1s adj seged 
merely on principles of caution; and en- 
deavours must always be used to avoid the 
infliction of punishment. 

Liquor, having once acquired a spirit, is 
not rendered lawful by bowling.—I¥ Khamr, 
or any other spirituous liquor, be boiled until 
two-thirds of it evaporate, still it is not law- 
ful; for the illegality of it, which was pre- 
viously established, is not removed by boiling. 

Rule with respect to the use of vessels.— 
THERE is no impropriety in squeezing juice 
into.rots or vessels of a green colour, or of 
which the interior part has been varnished 
with oil. The reason of this is, that 
formerly, in the infancy of the Mussulman 
religion, it was customary to keep Khamr in 
such vessels; and, on this account, when 
Khamr was rendered illegal, the prophet 

rohibited the use of them likewise, that 

he greater caution might be observed. He 
afterwards, however, permitted the ‘use of 
them, seeing that the vessels of therfselves 
did not render any thing unlawful. I¢, 
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| therefore, Khamr have been kept in these 
| vessels, it is necessary age | be washed before 
they are applied to use. If a vessel be old, 
| it becomes clean by three washings: but if 
it be new it can never % cleansed, in the 
opinion of Mohammed; for then the wine 
penetrates, and makes a deep impression in 
1t; contrary to the case of anoldone. Aboo 
~Yoosaf holds that it may be cleansed b 
washing it thrice, and drying it after eae 
washing.—Several have said that, in the 
opinion of Aboo Yoosaf, the mode of cleans- 
ing it is by filling it with water, and letting 
it remain for a short time ; and then empty- 
ing it and filling it again; and so repeating 
this process until the water poured out be 
perfectly pure; when the vessel is clean. 

Vinegar may be made from Khamr.— 
When Khamr is converted into vinegar, it 
is then lawful, whether it have been made 
so by throwing any thing into it (such as 
salt or vinegar), or have become so of itself. 

VINEGAR made of Khamr is not abomi- 
nable. Shafei maintains that it is abomina- 
ble; and that all vinegar obtained from 
Khamr by means of some mixture is unlaw- 
ful.— With respect, however, to such as turn 
so from Khamr of itself, he has given two 
different opinions. 

And the vessel in which tt is so made becomes 
pure.—When Khamr is changed into vine- 
gar, the vessel in which it is contained be- 
comes clean according to the quantity of the 
Khamr. With regard to that part of the 
vessel that was cmpty, several have said 
that it also becomes clean, as being depen- 
dent on the other : but others have said that, 
as itis battercd over with dried Khamr, it 
docs not become clean until it be washed 
with vinegar, when it is immediately puri- 
fied. In the same manner also, if Khamr be 
poured out of a vessel, and the vessel be 
then washed with vinegar, it becomes (as 
lawyers have said) instantaneously clean. 

Rules with respect to the dregs of Khamr. 
—Ir is abominable to drink the dregs of 
Khamr, or to use it in combing the hair, as 
some women do; for the dregs are not en- 
tirely void of the particles of Khamr, and it 
is unlawful to apply any unlawful thing to 
use ;—whence the illegality of using it in 
healing a wound, or applying it to a sore on 
the back of a quadruped:—It is also un- 
lawful to administer it to an infidel or an 
infant; and whosoever does so is chargeable 
with the crime of it. In the same manner, 
it is unlawful to give it to a quadruped to 
drink.—Concerning this point, however, 
several have said that although it be unlaw- 
ful to carry Khamr to a quadruped, yet if 
the animal, being brought to it, should 





drink of it, there is no impropriety ;—in the. 


same manner as in the case of a dog and 
carrion; that isto say, carrion must not be 
thrown to a dog; but if a dog be carried to 
where carrion is, he may, without any impro- 
priety, be suffered to eat it. 

It is allowable to mix the 


; dregs of Khamr 
with vinegar, 


In this case, however, it is 


leet 
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required, that the vinegar be carried to the 
place where the dregs are, and be there 
mixed, for otherwise it is unlawful. 

A PERSON who drinks the dregs of Khamr 
without being in®xicated is not lable to 
pamietrient Shafei is of a different opinion; 

or in this case several of the particles of 
Khamr must necessarily be drank likewise. 
Our doctors, on the contrary, argue that as 
the dregs of Khamr are disagreeable to the 

alate, alittle of it docs not, by consequence, 
‘beget an inclination for more: and_ thus, 
pene ae other strong drinks, the drinking 
of a little, unless it be attended with intoxi- 
cation, is nut punishable. 

An injection of Khamr is unlawful, but 
not punishable.—An injection of Khamr into 
the anus or penis is unlawful, as being a 
benetit derived from an unlawful article. It 
is not, however, punishable, as punishment 
is inflicted only in the case of drinking it. 

And so likewise a mixture of it in coands. 
—IF a person throw Khamr into soup, it Is 
not then lawful for him to cat the soup, be- 
cause of its being rendered impure. Never- 
theless, if he cat it, he is not hable to punish- 
ment, for in this case the Khamr is as it were 
boiled. 

Ir a person knead flour with Khamr, in 
that case itis unlawful to cat the bread or 
paste so made, as many of the particles of 
the Khamr still remuin in it. 


Section, 
Of boiling the Juice of Grapes. 


There are three general principles to be 
observed upon this subject.—In boiling the 
juice of grapes there are three principles.— 
The first principle is, that whatever quan- 
tity may run over the pot from the agitation 
in boiling, or from the foaming of the juice 
is not taken into account, but is considered 
as not having belonged to it; and the resi- 
due is to be boiled until two-thirds of it 
evaporate, in order that the remaining third 
may be rendered lawful. Toillustrate this:— 
suppose a person inclined to boil ten cups of 
juice; in that case, if one cup be lost from 
its boiling over the pot, he must boil the re- 
mainder until six cups have cvaporated and 
three remain in the pot, when it becomes 
lawful. 

Tue second principle is, that if water be 
first poured into the juice, and the whole be 
then boiled, and the water, on account of its 
subtlety, be soon wasted, it is requisite that 
whatever remains after the evaporation [of 
the water] be boiled until two-thirds of it be 
wasted. If, on the contrary, the water and 
juice evaporate together, it is in that case 
_requisite that the mixture be boiled until 
two-thirds of the whole evaporate, that the 
remaining third may be rendered lawful; 
for here the third of the mixture of water 
and juice which remains becomes the same 
as if, a third of the pure juice having rpg- 
mained, water had then been poured into it. 
To exemplify this :—suppose a person should 
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mix ten cups of juice with twenty oups of 
water ;—in that oase, if the water purel 
evaporate, the mixture must be boiled unti 
a ninth of it remain, which is equivalent to 
one-third of the pure juice ;—whereas, if the 
juice and water evaporate conjunotly, the 
whole must then be boiled until two-thirds 
of 1t evaporate. 

Ir juice be boiled with fire,” at one or 
several different times, before it be in- 
ebriating or prohibited, it is lawful. If, also 
the juice, being taken from the fire, should 
continue to boil until two-thirds of it 
evaporate, it is lawful, as in this case the 
evaporation is the effect of the fire. 

Tne third principle is, in boiling juice, 
after part of it has evaporated, and part 
has likewise been poured out,—to know how 
much more must evaporate, that the re- 
maining part may be rendered lawful ;— 
and, in order to this, the following rule 
must be observed.—The quantity which re- 
mains after a has been poured out must 
be multiplied by the third of the whole; and 
this sum being divided by the quantity 
which remains after part of it only has 
evaporated, the quoticnt is the quantity that 
is lawful. Thus, if a person boil ten cups 
of juice, and after one cup had evaporated, 
three cups more should be poured out; then 
three cups and one-third (the third of the 
whole) being multiplied into six, the number 
which remains after the loss of evaporation 
and pouring out amounts to twenty, and this 
sum being divided by nine, there remains 
two cups and two-ninths ; the quantity which 
is lawful, when the rest has evaporated. 
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OF HUNTING. 
° Section TI. 


Of catching Game with Animals of the IIunt- 
wg Lribe, such as Dogs, Hawks, §c. 

It is acl tohunt with all animals of the 
hunter tribe that are duly trained.—It 18 
lawful to hunt with a trained dog, a pan- 
ther,t a hawk, a falcon, and jn short with 
every animal of the hunter tribe that is 
trained. It is related in the Jama Sagheer 
that game caught with a trained animal of 
the hunter tribe, whether bird or beast, is 
lawful; but that, caught with any other 
animal itis not lawful, unless when taken 
alive, and slain by Zabbah. This dastrine 
is established by a text of the Koran, in 
which mention is made of trained dogs. The 
term Kalb [dog] comprchendgs, in its general 


* The common method of making strong 
drink, none Asiatics, is by fermenting 
the j me int e sun. 

+ Yuz.—It is an animal of the leopard o 
lynx species, hooded and trained ie oatsh. 
ing same, nearly on the same principle as 
the hawk, 
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acceptation, eyery carnivorous animal, even 
to a tiger.” It is, however, related as an 
opinion of Aboo Yoosaf, that tigers and bears 
are excepted, as neither of them hunt for 
others,—the tiger because of his ferocity, and 
the bear because of his voraciousness. Some 
of the kite tribe have likewise been excepted 
because of their voraciousness; and the hog 
has been excepted because it is essential filth, 
and because it is unlawful to derive any ad- 
vantage fromit. Itis to be observed that 
it is a condition of the lawfulness of game 
that the animal which takes it be of the 
hunter tribe, and trained ; and also that the 
master Ict slipf the animal in the name of 
Gop; for it 1s so related in a tradition of 
Audee, the son of Hatim Tai. 

Rules for ascertaining whether a dog, Sec. 
be duly trained.—THE sign of a dog being 
trained is, his catching game three times 
without eating it; whereas the sign of a 
hawk being trained is, mercly, her return- 
ing to her master, and attending to his call. 
These signs are adopted from Abdoolla Ibn 
Abass. The body of a hawk, moreover, is 
not capable of enduring blows; but as, on 
the contrary, the body of a dog has this 
capability, a dog is therefore to be beaten 
until he desist from cating the game. Be- 
sides, one sign of being traincd is, to desist 
from that which custom and habit have 
made agrecable; and as it is the custom 
of a hawk to be wild and to fly from man, it 
follows that its paying attention to its mas- 
ter’s call, and showing no wildness, is a sign 
of its being trained. With respect to a dog, 
on the contrary, he is attached to man; but 
his custom is to tear and cat; and consc- 
quently, when he preserves game and does 
not, eat it, it isa sign of his being trained. 
—It is to be observed that the condition 
hero recited, of a dog desisting, and not 
eating three times, is the doctrine of the 
two aiaciplts (and there is also one, tra- 
dition from Hanecfa to the same effect) ;— 
and the reason of it is that, in less than 
three times there is a probability of the dog’s 
forbearance having procceded from satiety 
or some such cause; but that when he de- 
sists from eating for three different times, it 
is a proof that such forbearance has become 
a custom; for this particular number of 
three is the established standard for expe- 
riments, and for the discovery of an evasion, 
—in the samc manner as it is uscd in deter- 
mining the period of an option. It is also 
recorded to have been adopted in the story 
of Moses and Khizzir;{ tor Khizzir, upon 
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* Arab. Assid ; including lions, and every 
other creature of the feline tribe, except 
the panther before mentioned. 

+ The expression, in the original, signifies 
to send off.—It here means the act of cast- 
ing off the hound or hawk, and hunting 
them at the game. 

1 This story (of which an explanation was 
given to the translator) is probably tke ori- 
ginal of Parnell’s Hermit. ‘ 
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the third instance, said, ‘‘ Now there is a 
separation between you and me.” Another 
reason is that plurality isa sign of know- 
ledge; and as three is the smallest number 
of plurality,* it has ther@fore been adopted 
as the standard. In the opinion of Haneefa, 
however, as recorded in the Mabsoot, a‘train- 
ing does not take place, solong as the hunter 
does not conceive the animal to be trained ; 
—and he holds it improper to fix on the 
number three; because the fixirg on a par- 
ticular number cannot be done by the fore- 
thought of man, but must be regulated by 
the precepts of the sacred writings ; and as 
no precept has been issued on this head, it is 
proper to consign it to the judgment of him 
who is best acquainted with the matter, 
namely, the hunter. According to a former 
tradition, Hancefa holds the game of the 
third time to be lawful ;—whilst the two 
disciples maintain that it is not lawful, as 
the animal does not become trained until 
after the third time; and consequently the 
game of the third time is the ¢ame of an 
untrained animal, and, as such, is unlawful; 
this being like the act of a slave in the 
presence of his master; in other words, if a 
slave perform any acts in the presence of his 
master, such as purchase or sale, and the 
master, secing and knowing the same, 
remain silent, the slave in that case becomes 
licensed,-—not only with respect to the act in 
question, but also with respect to every act 
which he may afterwards perform ;—and so 
likewise in the case in question. The 
reasoning of Jlaneefa is, that when the 
animal takes the game the third time, and 
instead of cating preserves it, this argues it 
to have been trained at the time of taking 
the game, and consequently the game of the 
third time is the game of a trained animal, 
—It is otherwise in the case above cited, 
because license is a notification, and cannot 
take place without the knowledge of the 
slave; and the slave cannot acquire this 
knowledge until after he has performed the 
act, and his master remained silent. 

The invocation must be repeated (or, at 
least, must not be wilfully omitted) at the 
time of letting slip the hound, §c.—IF a 
person let ship his trained dog, or his 
trained hawk, and at the time of Ictting 
them es repeat the name of Gop, or omit 
it from forgetfulness, and the dog or hawk 
catch the game, and wound it so that it dies, 
the game may in that case lawfully be caten, 
—If, however, he should wilfully, and not 
from forgetfulness, omit the name of Gop, it 
is not then lawful to eat the game so taken. 
It is mentioned in the Zahir Rawavet that 
the wounding of the game is a condition of 
its lawfulness, as it furnishes the means of a 
Zabbah Iztiraree. (The meaning of Zabbah 
Iztiraree has already been explained in 
treating of Zabbah.) 
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.” The Arabs, having a dual number, do 
not of course admit two to cdnstitute a 
plurality. 
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A hunting quadruped eating an rt o 
the game renders tt uilassful Te doe fl 
panther eat any part of the game, it is 
unlawful to eat of such; but if a hawk eat 

art of it, it may lawfully be eaten.—The 

Istinction between these two cases has 
already been explained. 

_IF a dog (for instance) catch game several 
times without eating it, and afterwards 
catching game eat part of it, such game 
cannot lawfully be eaten, as the circum- 
stance of the dog eating it is a proof that he 
has not been properly trained. In the same 
manner also, the game which he may after- 
wards take is not lawfil until he shall have 
been trained anew, concerning which the 
same difference of opinion obtains as that 
already set forth concerning a training in 
the beginning. With respect to the game 
previously foil by hin, illegality does not 
attach to suvh parts of it as have been 
eaten, since there the subject no longer 
remains; but with respect to such parts as 
have not been preserved (that is, have been 
left upon the plain), they are unlawful 
according to all our doctors. As to what 
may have been preserved (that is, what the 
hunter may have carried to his own house), 
it is unlawful, according to Hanceta. The 
two disciples maintain it to be lawful; for 
they contend that the circumstance of the 
dog eating at that time is no argument of 
his not having been previously trained, as 
an art may be acquired and_ afterwards 
forgotten. The argument of Hanvefa, on 
the contrary, is that the dog’s eating of the 
fom at that period is a proof of his never 

aving been properly trained from the first. 

Game caught by a hawk, after it has 
returned to its wild state, is not lawful,—Ir 
a hawk fly from its master, and remain for a 
while in a state of wildness and flight, and 
afterwards catch game, such game is not 
lawful, as the hawk in that state is not 
trained ; for the sign of being trained is to 
return to its master; and as it did not so 
return, the sign no longer remains; whence 
it is considered in the same light as a dog 
which eats his game. 

A dog does not render his game unlawful 
by taking its blood.—I¥ a dog eat the blood 
of his game, and not the flesh, the game is 
lawful, and capable of being eaten, as the 
dog has preserved it for his master, which 
argues him to have been well trained, since 
he eat merely what was unfit for his master, 
and preserved what was fit for him. 

Or by eating a piece of the flesh cut off and 
thrown to him by the hunter.—I¥ a hunter, 
having taken the game from his trained dog, 
cut off a piece of it, and throw it to the dog, 
and the dog eat the same, still the remaining 
part of it is lawful, as it is not then game ; 
the case being, in fact, the same as if a per- 
son were to fino to a dog any other kind of 
food. ‘The law is the same where a dog leaps 
upon his master, and takes from him part of 
the dead game in his hands and eats it ; this 
being similar to where a dog attacks his 
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master’s goat, and kills it, which is no proof 
of the dog’s not being trained. : 

Case of a dog biting ff a ptece in the pur- 
suit of Ais game.—IF a dog lay hold of game 
with his teeth, and having bitten off the part 
eat it, and afterwards catch the game and 
kill it, without eating any other part of it, 
the game is unlawful; because upon the dog 
eating part of his game it becomes evident 
that he is not trained. If, on the contrary, 
he drop the part bitten off, and having 
putea the game kill it and deliver it up to 

is master without cating any part of it, and 
having afterwards passed by the part bitten 
off eat the same, the game is lawful; for as 
if the dog, under these circumstances, had 
eaten part of the body of the game in the 
hands of his master it would have been of no 
consequence, it follows that it is, a fortiori, of 
no consequence where he eats what was 
separated from it, and unlawful to the 
master to cat. It is otherwise in the former 
case; because there the dog cat in the very 
act of hunting; and also, because the tearing 
off a piece of flesh with the teeth admits of 
two explanations ; for first, this may be done 
with a view to devouring,—and secondly, it 
may he done with a view mercly to weaken 
the animal, in ordcr the more easily to catch 
it ;—and the eating of the piece before catch- 
ing the animal argues the first of these,— 
whereas the eating of it after catching and 
delivering the game to the hunter argues the 
second, whence no inference can be drawn 
that the dog is not trained. 

Game taken alive must be sluin by Zabbah. 
—Iy a hunter take game alive which his dog 
had wounded, it is incumbent upon him to 
slay it according to the prescribed form [of 
Zabbah], and if he delay so doing until it 
dic, it is then carrion and incapable of being 
eaten. The law is the same with respect to 
game taken by a hawk, or the like ; and also 
with respect to game shot by an arrow. The 
reason of it is, that in this case the hunter is 
capable of the original observance, namely, 
Zabbah Ikhtiarce, before the occurrence of 
the necessity for the substitute, namely, 
Zabbah Iztiraree; and therefore the validity 
of the substitute is annulled. This law, 
however, supposes a capability in the huntcr 
to perform the Zabbah; for where he takes 
the game alive, and is incapable of perform- 
ing the Zabbah, and there exists in the 
animal more life than in one whose throat 
has been just cut, such game (according to 
the Zahir Rawayet) is not lawful. It is 
related, as an opinion of Haneefa and Aboo 
Yoosaf, that it is lawful (and this dpinion 
has been adopted by Shafei); because the 
hunter is not in this case capable of the 
original observance, and is therefore in the 
same situation as a person necessitated to 
use sand instead of water, notwithstandin 
he be in sight of water. The reason alleg 
in the Zahir le is, that the hunter’s 
finding the animal alive is equivalent to his 
capabflity of performing the Zabbah, since 
it enables him to reach the throat of the 
» 40 
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enimal with his hand. Hence he has, in 
a manner, the power of performing the 
Zabbah, which he neglects. It is otherwise 
where only as much life exists in the animal 
as in one whose throat has been cut; because 
it is then, in effect, dead,—whence it is that 
if, in that state, it should fall into water, it 
is not unlawful, any more than if it had 
fallen into water when actually dead, the 
dead not being a fit subject for Zabbah. 
Some of the learned have entered more par- 
ticularly into this case, arene. that if the 
inability to perform the Zabbah arise from 
the want of an instrument, it is not then 
permitted to eat it; and that if the inability 
arise from the want of time, in that case 
likewise it is not permitted to eat it, accord- 
ing to our doctors,—in opposition to the 
opinion of Shafei. The argument of our 
doctors is, that when the animal is taken 
alive it is no longer game, because the term 
ame is applicable only to what is wild and 
hee - and that therefore the Zabbah Iztirarce 
is then of no effect. What is here recited 
roceeds on the supposition of the animal 
eing taken alive, and of there being a 
possibility of its continuing to live; for if 
there be no possibility of its continuing to 
live (as where its belly has been torn, and 
art of his entrails have come out), it may 
awfully be eaten without the performance of 
Zabbah, because the life that remains in it is 
equivalent only to the struggling of an 
animal whose throat had been cut, and is 
consequently of no cffect;—in the same 
manner as where a goat falls into water, 
after having had its throat cut. 
Provided it live long enough to admit of 
df a this ceremony.--{y the hunter 
nd the game alive, and do not take it from 
his dog till it be dead, and there have been 
sufficient time, after he found it alive, to 
erform the Zabbah, it is not in that case 
awful to eat it; because this is equivalent 
to an omission of the Zabbah, notwith:tand- 
ing an ability to perform it. If, on the 
contrary, he had found it alive at a period 
when, i ‘he had taken it, there was not suffi- 
cient time to perform the Zabbah, it is lawful. 


The game taken is lawful although it be\{ 


not the same that was intended by the hunter. 
—Ir a hunter Ict slip his dog at game, and 
the dog take some other game, the game so 
taken is lawful. Malik has said that it is 
not lawful, since the dog took this game 
without having been let slip at it, as it was 
at ‘another spccific animal that the hunter 
let him slip. Qur doctors, on the other 
hand; argue that the object of the hunter is 
merely the acquisition of game; and all 
game is the same to him. Besides, the 
specification of the particular animal is of 
no advantage, as it is impracticable to teach 
a dog to take that particular animal. 

Rule in casting off a panther at game.— 
T¥ a person let slip a panther at game,* and 


* The lynx or panther used in hunting is 
generally kept hooded, and is conyeyee from 
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the panther lie for a while in ambush, and 
then catch and kill the game, it is lawful to 
eat it; because the Cg; in ambush being 
with a view to cate the game, and not to 
take rest, does not of confequence terminate 
the act of letting it slip. The same rule 
also holds with respect to a dog, when 
trained in the manner of a panther. 

All the game path by the dog, §c., under 
one invocation, 18 lawful, Rule for deter- 
mining this with respect to dogs.—Ir a do 
be let slip at game, and take and kill it, an 
afterwards take and kill other game, both 
are lawful; because the act of letting him 
slip continues to operate, and is not termi- 
nated until after the taking of the second 
game ; this case being similar to that of a 
person shooting at an animal with an arrow, | 
which not only hits and kills it, but also 
hits and kills another. If, on the contrary, 
the dog, after killing the first game, lie 
down upon the ground and rest for a long 
time, and then, some othcr game passing by, 
he rise up and kill it, it is not lawful to eat 
that other game; because when the dog lay 
down and took rest, he th. eby determined 
the act of letting him slip, since his sitting 
down was with a view to take rest, and not 
to deceive the game; in opposition to what 
was before recited. 

And hawhks.—Iv a hawk, being let slip 
[cast off] at game, first perch upon some- 
thing, and afterwards, going in quest of the 
game, take it and kill it, it is lawful to eat 
it, This, however, proceeds on the supposi- 
tion of the hawk neither tarrying long, nor 
with a view to rest, but merely ao short time, 
and with a view to surprize her prey. 

Game is not lawful when caught (by a 
hawk, Se.) independant of the act of the 
Aunter.—Ilv a trained hawk catch game and 
kall it, and it be not known whether any 
person let her slip at such game, it is then 
unlawful to eat it; because in this case a 
doubt exists with respect to the letting slip ; 
and game is not lawful unless the animal 
which takes it be let slip at it. 

It 1s requisite to its legality (when caught 
dead) that blood have been drawn from it.— 
F game be strangled by a dog, and not 
wounded, it is not lawful to eat it; because 
the wounding of it is a condition of its 
legality, according to the Zahir Rawayet 
(as has been before mentioned); and this 
condition implies that where merely particu- 
lar members of the game are broken by the 
dog it is not lawful to eat it. 

Game is rendered unlawful by the con- 
Junction of any cause of alegahty in the 
catching of it.—I¥ a trained dog be assisted 


ee, 


place to place upon a sort of litter. When: 
the hunters have approached within sight of 

their game, they unhood the panther and 

cast off his chains, and he instantly springs 

at his prey, if within his reach, or if other- 

wise, practises a variety of stratagems to get 

near to it. 
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in killing the game by a dog that is not 
trained, or by a dog belonging to a Magian 
or by one upon which the invocation ha 

been wilfully omitted, in that case the game 
is unlawful; because two causes are here 
united, namely, a cause of legality, and a 
cause of illegality, and caution dictates a 
preference to the cause of illegality. 

Game hunted down by any person not 
auaiiee to perform Zabbah is unlawful.— 

NY person not: permitted to perform Zabbah 
(such as an apostate, a Mchrim, or a person 
who wilfully omits the invocation) is the 
same as a Magian with respect to letting 
loose an animal of the hunter tribe. 

IF a dog, without being let slip, should of 
himself pursue game, and a Mussulman 
repeat the invocation, and then make a 
noise and incite the dog to run faster, and 
the dog catch the game, it is in that case 
lawful to eat it. 

Game killed at a second catching of tt 
(erther by the same or a second dog) ts lawful. 
—Ir a Mussulman, having repeated the 
invocation, let slip his dog at game, and the 
dog having pursued and caught the game, 
and thereby rendered it weak, let it go, and 
afterwards catch it a second time and kill 
it, it is in that case lawful to cat it ;—and 
so likewise where a Mussulman lets slip two 
dogs, and one of them renders the game 
weak, and the other kills it;—and also, 
where two men lct slip their dogs (that 1s, 
each of them one dog), and one of the dogs 
renders the game weak, and the other kills 
it. In this last case, however, the game is 
the property of him whose dog rendered it 
weak ; because he deprived it of the quality 
of game, as he disabled it from running. 


Section I. 
Of shooting Game with an Arrow.* 


Game slain by a hunter shooting, Se., at 
random, on hearing a noise, is laefil, pro- 
vided the noise proceed from, game,—I¥ a 
person hear a noise, and, imagining it to be 
that of game, shoot an arrow, or let slip 
his dog or hawk, and in either case game be 
killed, and it be afterwards discovered that 
the noise did actually proceed from game, it 
is then lawful to eat the game so killed by 
the arrow, dog, or hawk, whether it were 
the game of which the noise was heard, or 
not; because the object of the hunter was 
merely to get game, of whatever kind This 
is according to the Zahir Rawayet.—-It is 
related as an opinion of Aboo Yoosaf, that 
a hog is in this case an exception ;—in other 
words, if it be afterwards known that the 
noise proceeded from a hog, the game killed 
by the arrow, hawk, or dog, is not lawful ; 
because a hog is in an excessive degree im- 





* The title of this section, in the Arabig 
version, is Simply Kama, signifying the use 
of any missile weapon whatever. 
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pure ;—whence it is that no part of it is 
rendered allowable by hunting :—contrary 
to other quadrupeds, for of those the skin, 
by their being hunted, is rendered lawful. 
Ziffer has likewise excepted all those animals 
of which the flesh is not fit for eating, inas- 
much as the hunting of these is not with a 
view to render them lawful. 

Game shot by an arrow aimed at an- 
other animal ts lawful. —IFr an arrow be 
shot at a bird and hit other game, and 
the bird shot at tly away, without its 
being. known whether it was wild or tame, 
the game is in that case lawful, because 
the probability is that the bird was a 
wild one. If, on the contrary, an arrow 
be shot at a camel, and hit game, and the 
camel having csecaped, it be net known 
whether it was a wild one or otherwise, the 
game in that case is not lawful, because the 
natural condition of a camel is that of tame- 
ness and attachment to man.—If, on the 
other hand, an arrow be shot at fish or 
locusts, and hit game, such game is lawful, 
in the opinion of Aboo Yoosat, according to 
one tradition, inasmuch as it is game: but 
according to another tradition it 1s unlawful; 
beeause hunting is equivalent to the per- 
formance of Zabbah, which 1s not requisite 
with respect to fishes and locusts. 

Ir a person, hearing a noise, and imagin- 
ing it to be that of a man, should in conse- 
quence shoot an arrow, and kill game, and 
it be afterwards discovered that the noise 
proceeded from the game, in that case the 
game so killed is lawful; beeause, when it 
actually proves to be game, the imagination 
of the person who shoots is of no conse- 
quence. 

Invocation must be made on the instant of 
shooting ; but if the animal be taken alive, it 
must still be slain by Zabbah.—I¥ a hunter, 
upon shooting his arrow, repeat the invoca- 
tion, and the arrow wound and kill the game, 
it is lawful to cat it; because the shooting of 
an arrow along with the invocation, and the 
wounding of the animal, is equivalent to the 
performance of Zabbah. Neverthcless, if the 
animal be taken alive, it is incumbent to 
slay it by Zabbah, as has been already sect 
forth in the first section. 

Game wounded, and afterwards found 
dead by the person who shot, is lawful.— 
I¥ an arrow hit game, and the game fly away 
with the arrow until it disappear, and the 
hunter go in search of it, and find it dead, it 
is in that cage lawful to eat it. If, gn the 
contrary, he should not follow or goin search 
of it, and afterwards happen to find it dead, 
it is not in that case lawful; because it is 
related that the prophet held it abominable 
to eat that game which disappeared from the 
sight of Gicbow tut ; and also, because there 
is a possibility that it may have died from 
some other cause. 

Unless he then discover another wound 
upon it-—Ir the hunter above mentioned 
find amther wound in the game besides that 
of his arrow, it is not lawful to eat it, not- 
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withstanding he may have continued in the 
search of it until he found it; because in 
this case two causes are conjoined,—one of 
illegality, namely, the other wound,—and 
one of fegality, namely, the wound of his 
arrow; and it is the established custom to 

ive the preference to the cause of illegality. 

oreover, caution is easily observed in this 
oase, as it is an uncommon one. All that 
has been above recited relates to the shoot- 
ing of an arrow ; but it is equally applicable 
pueuenout to the letting slip of a dog, or so 
fort 


Game which, being shot, falls into water, 
or upon any building, Sc., before it reaches 
the ground, is unlawful.—Iv a person shoot 
at game with an arrow, and hit it, and it fall 
into water, or upon the roof of a house, or 
some other eminence, and afterwards upon 
the ground, it is not lawful to cat it ; because 
the animal is in this case a Mootradeea, the 
eating of which is prohibited in the Koran; 
and also, because there is a suspicion that 
the death may have been occasioned by the 
water, or by the fall from the eminence, and 
not by the wound.* 

Rule with respect to water-fowl.—Ir a 
water-fowl be wounded, and the member 
wourded be not a part under water, it is 
lawiul,—whereas, if 1t be a part under water, 
it is not lawful, in the same manner as a 
land bird, which being wounded falls into 
water. 

Game slain by a briise, without a around, 
is not lawful.—GameE hit [stunned] by an 
arrow without o sharp point is unlawful, as 
it is so recorded in the traditions. It is to 
be observed, moreover, that the wounding of 
game is a condition of its legality ; because 
a Zabbah Iztiraree cannot otherwise be 
established, —as has been already men- 
tioned.t 

Game killed by a bullet from a cross-bow 
is not lawful, as this missile does not wound, 
and is therefore like a blunt arrow. A stone, 
also, is subject to the same rule, as it does 
not wound ;—and game is also unlawful 
when killed by a great heavy stone, not- 
withstanding it be sharp; because there is a 

robability that the game may have dicd 
rom the weight of the stone, and not from 
the sharpness of it. If, however, the stone 
be sharp, and not weighty, the game killed 
by it is lawful, as it is then certain that it 
must have dicd in consequence of a wound 
from it. 

Gaye killed by a small pebble stone, and 
of which no part has been cut by the stone, 


* Amidst such a mass of frivolous absur- 
dity, the translator thinks it unnecessary to 
offer any apology for the omission, in this 
place, of a long discussion still more futile 
than any thing which has gone before. 

From this, and various preceding pas- 
sages, it appears that it is requisite fo draw 
blood in order to the rendering game lawftl. 
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is not lawful, bechuse in this case the game 
is bruised and not wounded. If, also, game 
be beaten by a stick or piece of wood. until 
it die, it is not lawful, asthe death is then 
occasioned by the weight of the stick or 
iece of wood, and not by any wound: yet 
if, in this case, the stick or piece of wood, 
because of their sharpness, occasion a wound, 
there is no impropriety in eating the game, 
as the stick and piece of wood are then equi- 
valent to a sword and spear. The general 
rule, in short, in these cases, is that when 
it is known with ey that the death of 
the game was occasioned by a wound, it is 
lawful food ; but unlawful where the death 
is known with certainty to have been occa- 
sioned by a bruisc,-and not a wound; and 
that, in case of the cxistence of a doubt 
(that is, where it is not certainly known 
whether the death was occasioned by a 
bruise or by a wound), it is then also unlaw- 
ful, from a principle of caution. 

Ir a person throw a sword or a knife at 
game, and the game be struck by the handle 
of the sword, or the back «f the knife, it is 
not lawful; whereas if struck by the edge, 
and wounded, it is lawful. 

Case of cutting off the head of an animal. 
—I¥ a person cut off the head of a goat, it 
is lawful to eat it, as the jugular veins have 
been cut through; but it is nevertheless 
abominable. If, however, a person perform 
this action by beginning with the spine, so 
as to occasion the death of the animal before 
the jugular veins be cut, it is not lawful: 
but 1t is lawful if the animal do not die 
until after the jugular veins are cut. 

Al Magian, an apostate, or an idolator are 
not qualified to kill game.—GameE killed by 
a Magian, an apostate, or a worshipper of 
images, is not lawful, because they are not 
allowed to perform Zabbah (as ae been 
already explained in treating of that sub- 
ject), and Zabbah is a condition of the 

egality of game. It is otherwise with re- 
spect to a Christian or a Jew, because, as 
their performance of a Zabbah Ikhtiaree is 
lawful, it follows that their performance of 
 Zabbah Iztirarec must also be lawful. 

Case of game wounded by one person, and 
then slain by another.—I¥ ‘a person shoot an 
arrow at game, and hit it, without rendering 
it so weak as to prevent it from running, 
and in that state another person shoot at it, 
and kill it, the game is the property of the 
second hunter, because he was the person 
who took it, and the prophet has said, 
‘*Game belongs to him who takes it.” If, 
on the contrary, the first hunter render it 
too weak to run, and another persun then 
kill it, it is in that case the property of the 
first hunter. Nevertheless, he must abstain 
from eating it, as there is a probability that 
it may have died in consequence of the 
second wound ; and as it had not the power 
of running after the first wound, it ought 
éo have been slain by a Zabbah Ikhtiaree, no 
regard being, in such an instance, paid to 
the Zabbah Iztiraree, in opnosition to the 
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former case.—This prohibition, however, 
against eating the game, proceeds on the 
supposition of its being in such a con- 
dition as to induce us to believe the con- 
tinuance of itseexistence possible; since 
under these circumstances its death is re- 
ferred to the second shot: but if the first 
wound be such as to render the continuance 
of its existence impossible (as if it have as 
little life in it as an animal with its throat 
cut, having, for instance, had its head cut 
off), in that case it is lawful to eat it, as its 
death is not then referred to the second shot, 
it being at that pcriod in a state equivalent 
to annihilation. If, however, the first wound 
be such as to render the survival of the 
game impossible, and there nevertheless be 
more life in it than in an animal with its 
throat cut (as if, for instance, it be capable 
of living one day), in that casc, according 
to Aboo Yoosaf, it is not rendered unlawfu 
by the second shot, because such a degrce of 
life (in his opinion) is of no effect; but ac- 
cording to Mohammed it is unlawful, as such 
a degree of life (in his opinion) is of effect. 
In the foregoing casc, the second huntcr 
is responsible to the first for the value which 
the game bears after receiving the first 
wound ; because he [the second hunter] has 
destroyed game the property 2! the first 
hunter (who became the proprictor of 1 in 
consequence of his wounding it, and thereby 
incapacitating it from running); and the 
game is, by such wound, rendered defective ; 
and in all cases of responsibility for destruc- 
tion of property a regard is paid to the time 
of the destruction. The compiler of the 
Hedaya remarks that in this case there is a 
distinction ;—in other words, responsibility 
takes place where it is known that the game 
in question died in conscquence of the second 
wound (that is, where the wound of the first 
hunter was such that the animal lived after 
it,—and the wound of the second hunter 
such as to destroy the existence); and the 
second hunter is accordingly responsible for 
the value of the game, in its wounded and 
defective, not in its unwoundced and perfcet 
state; in the same manner as where a person 
kills the sick slave of another. If, however, 
it be known that the game dicd in conse- 
quence of the first wound, or if it be 
uncertain of which wound it died, Moham- 
med has said, in the Zeeadat, that it is 
incumbent upon the second hunter, first to 
ay a compensation for the damage he may 
Have occasioned to the game by the wound ; 
and, secondly, to pay a compensation for 
half the value which the game bore after 
receiving both wounds ; and, thirdly, to pay 
a compensation of half the value of the flesh. 
The reason for the first compensation 1s 
that the second hunter, having occasioned a 
damage to an animal which w.s the property 
of another, is bound, in the first instance, to 
make good the amount of that damage. The 
reason for the second compensation is that, 
as the animal died of both wounds, the 
second found must have been the immefiate 
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cause of its destruction; and as it was at 
that time the property of another person, it 
is incumbent upon him to make a compenga- 
tion for half the value which it bore after 
receiving both wounds, as the first wound 
did not proceed from him. (With respect to 
the damage occasioned by the second wound, 
having paid it before, he is not required to 
pay it again.) The reason for the third 
compensation is that, as the game, after 
recelving tho first wound, was in such a 
state as to have rendered it lawful by a 
Zubbah Ikhtiarce, if it had not received the 
second wound, it follows that the second 
hunter, in consequence of the second wound, 
did render unlawful half of the flesh with 
respect to the first hunter. He is only re- 
quired, however, to pay a compensation for 
onc half of the flesh, as he paid the other 
half before, inasmuch as he paid half the 
value, which included the flesh. 

Case of game first wounded, and then 
killed by the same person.—l¥, instead of 
two persons shooting the game, one porson 
shoot the same game twice, the law is then 
the same with respect to the illegality of the 
gume as when it receives two wounds from 
two different persons ;—this being similar 
to where a person, having shot game upon 
any eminence, and rendered it weak and 
feeble, afterwards shoots it a second time, 
and brings it to the ground,—in which case 
the game so killed is unlawful, inasmuch as 
the second wound is the cause of illegality ; 
and so also in the case in question. 

All animals may be hunted.—TnE hunt- 
ing of every specics of animal is lawful, 
whether they be fit for cating or otherwise ; 
because the legality of hunting has been 
absolutely declared in the Koran without 
restricting it to animals fit to cat. Another 
reason is, that the hunting of animals not 
fit for cating may proceed either from a 
desire to obtain their skin, their wool, or 
their feathers, or from a wish to exterminate 
them on account of their being mischievous 
es and all these motives are laud- 
able. 
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ever. In the language of the Law it means 
the detention of a thing on account of a claim 
which may be answered by means of that 
thing ; asin the case of debt.—This pactice 
is lawful, and ordained; for the word of 
™~ 1, in the Koran, says, ‘‘GIVE AND BE- 
__'B PLEDGES;’”—and it is also related, 
that the prophet, in a bargain made with a 
Jew for grain, gave his coat of mail in pledge 
for the payment.—Besides, all the doctors 
have concurred in deeming pawn legal; and 
it is, moreover, an obligatory engagement, 
and consequently lawful, in the same manner 
as bail. 

Pawn is established by declaration and ac- 
ceptance ; and confirmed by the recetpt of 
the pledge.—ContTRActs of pawn are estab- 
lished by declaration and acceptance, and 
are rendered perfect and complete by taking 

ossession of the pledge.—Several of the 
earned have said that the contract is com- 
plete immediately upon the declaration; for 
as it isa deed purely voluntary, it therefore 
obtains its completion from the voluntary 
agent alone; as in cases of gift and alms. 
The seisin of the pledge is, nevertheless, 
absolutely requisite to the obligation of the 
deed, as shall be shown in its proper place. 
Malik has said that a contract of pawn be- 
comes valid and binding immediately upon 
the co.currence of the parties ; because they 
relate to the property of both, and are con- 
sequently similar to sale.—One of the argu- 
ments advanced by our doctors is, the text 
of the Koran, as above quoted ; and another 
argument is, that as the act of pledging is 
purely voluntary (whence it is that there is 
no compulsion on the pawner towards the 
act), it must therefore be effectually con- 
cluded, in the same manner as in the case 
of legacies ;—and a contract of pawn can 
only be effectually concluded by the scisin, 
in ie same manncr as a ony is effectually 
concluded by the testator dying without 
having receded from his bequest. It is tu be 
observed, that if the depositor relinquish the 
ledge to the pawnee, his so doing is equiva- 
teat to an acceptance ; in other words, his not 
obstructing the pawnee from taking possession 
of the pledge is equivalent to his actually 
investing him with the possession, and is a 
sufficient proof of his having so done. This 
is recorded in the Zahir Rawayet; and the 
reason of it is, that as the seisin of the pledge 
is sanctioned in virtue of the agreement, it 
therefore resembles the seisin of a thing sold. 
It is recorded from Aboo Yoosaf, that the 
seisin of a movable pled e can only be ac- 
complished by the laying hold of, and remov- 
ing it, mvt by the pawner's merely relinquish- 
ing it, asabove mentioned; for the seisin of 
a pledge is an occasion of responsibility 
from the first, in the same manner as usurpa- 
tion. The former is, however, the better 
opinion. | 

Upon the pawnee taking possesston of the 
pledge. the contract becom s binding.—Upon 
@ person receiving a pled e which is distin- 
guished and defined (that is, unmixed and 
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disjoined from the property of the depositor), 
the acceptance eit pe ascertained, the 
contract is completed, and consequently 


a ee owever, the seisin actually 
take , the pawner is at,full liberty either 


to adhere to, or recede from the agreement, 
as the validity of it rests entirely upon the 
seisin, without which the end and intention 
of a pledge cannot be answered). 

And he [the pawnee] 1s her pled es for the 
pledge.—Uvon the pledge, ‘therefore, being 
delivered to the pawnee, and his taking 
possession of the same, he becomes answer- 
able in case of its being destroyed in his 
hands. Shafei maintains that a pledge being 
a trust in the hands of the pawnee, if it be 
destroyed in his possession still he does not 
on that account forfeit his due ; because it is 
recorded in the traditions, that ‘‘ no pledge 
shall be distrained for debt, and the pawner 
shall be liable for all risks,” meaning (ac- 
cording to Shafei), that if the pledge be 
destroyed, still the debt is not annulled on 
account of any responsibility arising there- 
from ;—and further, because a pledge being 
merely a testimony, the loss of it does not 
annul the debt, seeing thata debt still exists 
after the loss even of a written bond; the 
reason of whichis, that the use of taking such 
a testimony is to add greater security to the 
pawnee’s debt; and therefore if, from the 
decay or destruction of the pawn or testi- - 
mony, the debt of the pawnee were cancelled, 
it would be opposite to the spirit of the 
agreement, since it would admit a possibilit 
ot the pawnee’s right becoming extinguished, 
a thing repugnant to conservation and secu- 
rity. he arguments of our doctors upon 
this point are twofold.—First, a tradition 
of the prophet, who once decreed the claim 
of a pawnee to be annulled, on account of 
the death of a horse which he had in a pledge 
(although, indeed, several of the learned, in 
their cominents on this tradition, have re- 
marked, that it was made at a time when 
the value of the horse could not be ascer- 
taincd),—SECONDLY, all the companions of 
the prophet, and their followers, have de- 
clared a pledge to be a subject of regpon- 
sibility; that is to say, that if it decay in 
the hands of the pawnee, he sustains the 
loss.— With respect, moreover, to the asser- 
tion of Shafei, that ‘‘a pledge is a trust,” it 
is inadmissible, as being in Aineut contradic- 
tion to the concurrent opinion of the com- 
panions above-mentioned. With respect, 
also, to the tradition adduced by him as an 
argument, the real meaning of it is, ‘‘ that a 
pledge cannot be completely seised, so as to 
render it the absolute property of the pawnee, 
in the room of his other claim,’ an explica- 
tion which Koorokhec has transmitted to us, 
as delivered by former sages.—As, moreover, 
the pawnee is entitled to take possession of 
the pledge as a security for his claim, and to 
detain it (for Rahn, in its literal sense, 
signifies detention), it necessarily follows 
that a pledge is not a trust. 

Which he is entitled to detain &ntil he 
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receive payment of his debt.—In short, in the 
opinion of our doctors, a contract of pawn 
requires that the pledge be continually 
detained in the hands of the pawnee in lieu 
,of his debt, in thie way, that it remain in 
his possession as a security for the fulfilment 
of his claim ;—whereas, in the opinion of 
Shafei, the claim of the pawnee is connected 
with the substance of the pledge, as a sutis- 
faction for his claim,—in this way, that he 
may sell it, and thereby obtain a discharge,— 
it being until such sale a trust reposed in 
him, and the property of the depositor ;--and 
agreeably to these different tenets several 
cases occur concerning which therc is a dis- 
agreement between our doctors and Shatci. 

Without admitting the pawner to any use 
o at,—For instanee,—if the pawner be 

esirous of resuming his pecs for a short 
time, that he may one the use of it (as in 
the case of taking milk from a cow, or 80 
forth), he is not so allowed, according to our 
doctors, unless by the consent of the pawnee, 
as the object of the agreement of pawn 
(namely, a constant possession) would by 
that means be entirely defeated,—whcereas, 
according to Shafeil, a pawner may cven 
forcibly take back his pledge for a temporary 
enjoyment of the use, nor can he be prevented 
from this; because (in his opinien) a pledge 
may be sold conformably to the nature of the 
agreement; and the resumption of it to- 
wards an enjoyment of the usufruct cannot 
be considered as a subversion thereot.— 
(More cases of this kind shall be exhibited 
in the sequel.) 

The debt to which the pawn is opposed 
must be actually due.—A CONTRACT of pawn 
is not valid unless opposed to a debt due at 
that time ; for the end of such contract is to 
establish possession in ordcr to the obtaining 
of payment ; and the obtaining of payment 
presupposes an obligation of debt. 

The responibility a the pledge extends to 
the amount of the debt owing to the puicnee. 
—A PLEDGE is insured in the possession of 
the pawnee* to whatever is the smallest 
amount,—the debt of the pawnce, or the 
value the pledge bore at the time of its being 
deposited. Thus if a pledge equivalent to 
the amount of the debt perish in the pawnce’s 
hands, his claim is rendered void, and he 
thereby, as it were, obtains a complete pay- 
ment. If, on the contrary, the value of the 
pledge exceed the amount of the debt, the 
excess is in that case considered as a trust, 
and the whole of the pawnee’s claim is 
annulled, on account of the decay of that 
part of the pledge which is equivalent to 
the amount thereof; and the remainder [the 
excess], a8 being held in trust, is not lable 
to be compensated for, and consequently the 
pawner sustains the loss of it. If, on the 
other hand, the value of the pledge be less 
than the debt, the pawnee forfeits that part 


ee OR ee - _ ee ee 





* In other words, ‘‘ The pawnee is respon- 
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of his claim enly which is equal to the value 
of the pledge, and the balance, or excess, 
must be paid to him by the pawner. Ziffer 
maintains that a Pledge is liable to be com- 
pensated for according to its valuc ;—whenoe 
if a pledge of the value of one thousand five 
hundred dirms at the time of delivery be 
destroyed, and the debt of the pawnee be one 
thousand dirms, the pawner has a claim upon 
the pawnee for the difference, namely, five 
hundred dirms.—His arguments upon this 
point are twofold.—F i1rsr, a saying of Alee, 
‘*The pawner avd pawnee shall gutually 
restore to each other the excess, whether the 
pledgo exceed in value the debt, or the debt 
the pledge.’—SxrconpLy, the amount in 
which the pledge exceeds the debt being (as 
well as tho sum cquivalent to the debt) 
given in pledge, the excess is of consequence 
a subject of responsibility as much as that 
part which is equivalent to the debt. Hence, 
when the debt is annulled, a restitution must 
be made of the surplus. Tho opinion of our 
doctors upon this subject is adopted from 
Omar Farvok, and Abdoolla-lbn Masaood. 
They, moreover, argue, that as tho pledge 
was taken posscssion of purcly for the pur- 
pose of obtaming par inent it is therefore a 
subject of responsibility only in that degree 
of value from which the payment of the debt 
might have been made, as in the case of a 
real payment, the surplus being pawned 
mercly from neccssity (as it was impossible 
to have pawned the exact value of the debt), 
and therefore not demanding restitution.— 
With respect, also, to the saying of Alco (as 
quoted by Ziffer), the meaning of it is, that 
the parties shall mutually return the excess, 
in case of sale (that is to say, if the pawner 
sell the pledge), not in case of destruction, 
for he has elsewhere declared the surplus to 
be held by the pawnce in trust. 

Lhe pawnee may demand payment of his 
debt, and imprison the pawner in case of 
contymacy.—It._ is Tawi for the receiver of 
a pledge to made a demand of his debt, and 
even to imprison the pawner in case of 
refusal; because the claim still exists after 
the receipt of the pledge, which is not con- 
sidered as a fulfilment, but merely as a pre- 
servative of it. The pawnee, therefore, is 
not prohibited from making the demand; 
and if the circumstance of the cvasions an 
delays of the pawncr be made known to the 
Kazee, he must imprison him, as has been 
formerly explained. 

It is required of the pawnee, before pay- 
ment, to produce the pledge.-—WHENEVER @ 
pawnee demands payment of his debt, it is 
requisite that the Kazce order him first, to 
produce the pledge ; because as he possesses 
that for the purpose of obtaining payment, 
it is not lawful for him to take his due at the 
same time that he retains possession of the 
pledge, which he holds as a security; since 





* In treating of the duties of the Kazrr. 
(See Vol. If., p. 338.) 
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if, in such case, the pledge were to perish in 
his hands, a double payment would be in- 
dueed, which is inadmissible. And when 
the Beware shall have produced the pledge, 
the Kazee must order the depositor first to 
discharge the debt, in order to ascertain the 
pawnee’s right, in the same manner ‘as the 
right of the pawner is ascertained, to the end 
that both may be placed upon an equal foot- 
“__ as in the case of bargains, where the 
seller having produced the goods, the buyer 
then lays down the purchase-money. 

But ifthe demand payment in a distant 
place, he is not required to produce i unless 
this can be done without expense—IF the 
pawnee demand payment in a city different 
from that wherein the contract of pawn was 
concluded, and the pledge be of such a nature 
as neither to require charge of carriage or 
expense, the same rules which have been laid 
down in other cases hold good in this; as the 
pee for the surrender of a pledge of this 

ind being entirely immaterial and indif- 
ferent, the doctors have therefore assigned 
no particular rules or conditions regardin 
it. If, on the contrary, the pledge be of suc 
a nature as to require carriage and charges 
of removal, the pawnec is not desired to 
produce it; for such a requisition would 
necessarily oblige him to have it carried 
from place to place. It is, moreover, in- 
cumbent on him to relinguish the pledge to 
the pawner, and to allow him to resume it; 
but he is not required to remove it from onc 

lace to another, as that would be a loss to 

im which he had not Java) 

The pledge may be sold, at the desire of 
the pawner; and the pawnee cannot after- 
wards be required to produce it.—lr the 
pawner empower the trustee * to sell his 
pledge, and he sell it accordingly, cither for 
ready money or on credit, it is lawful, the 
power of the pawner to sell it being indis- 
putable. If, therefore, the pawnee after- 
wards demand payment, he is not desired to 
produce the pledge, us that, in such case, is 
notin his power.—The same rule also holds 
where the pawnec, at the instance of the 
pawner, having sold the pledge, does not 
possess himself of the purchase-money ; for 
then the Kazee may compel the pawner to 
discharge his debt, without requiring the 
pawnee to produce the pledge, which, be- 
cause of its having been sold at the desire of 
the pawner, has become converted into a 
debt,—wherefore the pawner himself did, as 
itwere, pawn the purchase-money (that is, 
the debi). Ih on the contrary, the pawnee 
possess‘ himself of the purchase-money, he 











* Arab. Adil; meaning (literally) an up- 
right person,—one in whose hands the parties 
mutually agree that the pledge shall remain 
until it be redeemed. ‘The translator sub- 
stitutes the term trustee thronghout this 
book, because (although not the literal mean- 


ing of Adil) it best expresses the sense‘of the d 
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must in that case be required to produce it 
upon demanding his debt; for as the money 
is a commutation for the pledge, it is there- 
fore a substitute for it. Itis to be observed, 
however, that in the abo®e case the pawnee 
has a right to the possession of the purchase- 
money ; for as he himself made the sale, the 
rights of the contract consequently appertain 
to him. 

He must produce it on receiving a partial 
payment, as well as tn case of a complete 
discharge.—In the same manner as the 
pawnee is required to produce the pledge 
when he is about to receive payment of his 
debt in full, he is also required to produce it 
when he receives part payment, provided the 
term stipulated be expired ; because his thus 
producing it can be of no prejudice to him,. 
whilst at the same time it serves to dissipate 
any apprehension of the loss of the pledge 
which may have arisen in the mind of the 
pawner. The pledge, however, is not to be 
restored until a complete discharge be made. 
If, also, the pledge should have been sold by 
the pawnee, and the purchase-money taken 
poseion of by him, he is required to pro- 

uce such purchase-money upon demanding 
payment of his debt, or of part of it, in the 
same manner as he is required to produce 
the pledge itself, in case of its being extant, 
a wie purchase-money is a substitute for the 
pledge. 

Ir a person should, by misadventure, kill 
a pawned slave, and the magistrate decree 
the value of such slave to be made good by 
the Akilas of the slayer within the term of 
three years, the pawner must not be com- 
erat to discharge the pawnee’s debt until 

e [the pawnee] shall have produced the full 
value of the slave; for, in this case, the 
value is a substitute for the slave who was 
in pawn; and it is consequently incumbent 
on the pawnee to produce the whole of his 
value, in the same manner as he is required 
to produce the whole pledge where it is 
extant. Here, moreover, the pledge has not 
become converted into value be any act of 
the pawner ;—whcreas, in the case formerly 
stated (namely, where the pawnee sold the 
pledge at the desire of the pawner without 
possessing himself of the purchase-money), 
the pledge was converted into debt by the 
act of the pawncr, since he invested the 
pawnee with a power of disposal. There is 
consequently an essential difference between 
these two cases ;—whence it is that, in the 
present instance, it is incumbent on the 
pawnee to produce the value received for the 
slave, whereas, in the former case, he is no 
required to produce the pledge, nor yet its 
price, as of that he had never received pos- 
session. 

_ Cases in which he is not required to produce 
it.—IF the pawner deliver the pledge into 
the hands of a trustee, ordering him, at the 
same time, to resign it in charge to some 
one else than the pawnee, and he accordingl 

Qso, in that case the pawnee is nqt peaaired 
to produce the pledge upon demanding pay- 
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ment of his debt, for this is rendered im- 
possible, from its not having been intrusted 
to his care, but to that of another.—If, also, 
the trustee, having committed the pledge 
into the hands offone of his relations, should 
then abscond, and the person to whom it 


was piven acknowledge, upon its being de- 
manded from him, that ‘‘he had indeed re- 


ceived it in trust, but was ignorant of the 
real PORN Or the pawner may be com- 
pelled to discharge his debt, without the 
pawnee being required to produce the 
pledge, as he: had never received it (and 
the same rule also holds, where the trustee 
absconds, carrying the pledge along with 
him, without its being known whither he is 
earring on the other hand, the trustee 
eny the goods entrusted to him to be a 
pledge, asserting that ‘they are his own 
property, the pawnce cannot take anything 
from the pawner until the contrary be 
proved; because the denial of the trustee is 
tantamount to a destruction of the pledge ; 
and when a pledge is destroyed, the pawnce 
is considered as having received payment of 
his debt, after which he is no longer at 
liberty to claim it. 

The pawner cannot reclaim the pledge on 
the plea of selling it for the discharge of his 
debt.—I¥ the pawner demand a restitution of 
the pledge with a view to scll it, aud thereby 
pay off his debt, still it is not incumbent on 
the pawnee so to do, as the contract of pawn 
requires that the pledge be continually de- 
tained in the hands of the pawnee until 
such time as his debt be Saat also, the 
pawner discharge the debt in part, still it 
remains with the pawnce to keep possession 
until he shall have received payment of the 
balance: but whenever a complete payment 
is made, the pawnec must be directed to 
restore the pledge to the pawnecr, as the 
obstacle to his so doing no longer exists, 
the claimant having obtained his due. 

The pawnee must restore what he has re- 
ceived in payment, if the pledge perish in his 
hands.—lIr, after the discharge of the debt, 
the pledge should be destroyed with the 
pawnee, he must return the moncy he re- 
ceived 1n payment; for as, upon the pledge 
perishing in the hands of the pawnee, he 
appears to have received payment in virtue 
ot his previous possession of it, he therefore 
appears to have taken payment twice, and 
consequently must return what he has re- 
ceived. In the same manner, if the pawner 
and pawnee should, by mutual consent, dis- 
solve the contract of pawn, the pawnec may, 
nevertheless, keep possession of the pledge 
until such time as he receive payment of his 
debt, or exempt the pawner therefrom. 

The contract is not dissolved until the 
pledge be restored.—A CONTRACT of pawn is 
not rendered void until the pawnee restore 
the pledge to the pawner, according to the 
prescribed mode of annulment. 

The debt is discharged by the loss of the 
pledge.—zlr the pledge perish in the hamds 
of the pawnee, after the parties have in con 
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cert dissolved the contract, his debt is in that 
case considered as discharged, provided the 
value of the pledge be adequate to it, the 
agreement being still held in foroe. 

The pawnee 1s not entitled to use the 
pledge.—It is not lawful for the pawnee to 
enjoy, in any shape, the usufruct of the 
pledge.—If, therefore, a slave be pawned, 
the pawnee must not employ him in service ; 
if a house, he must not dwell in it; and if 
clothes, he must not wear them ;—for the 
right of the pawnee is in the possession, 
not in the use.—Neither is a pawnee autho- 
rized to sell the pledge, unless at the desire 
of the pawner. 

Or to lend or let it to hire—A pawnee is 
not permitted to let out, or give the pledge 
in loan; for as he is himself prohibited from 
enjoying any uso of it, ho consequently is 
not authorized to confer the power of enjoy- 
ment upon another. If, therefore, he do so, 
it establishes a transgression: but a trans- 
eression dues not occasion a dissolution of 
the contract. 

He may consign it in charge to any of hits 
family.--A PAWNEL may cither watch over 
the pledge himself, or ho may devolve the 
care of its preservation upon his wife, child, 
or servant, provided they be of his family. 
If, on the contrary, he commit the care of it, 
or resign it in trust, to one who is not of 
his Jamily, he becomes the security, and the 
person to whom he gave it the secondary se- 
curity. Concerning this, however, there isu 
difference of opinion between Haneefa and 
his two disciples ; for he does not consider 
the other person to be a secondary security ; 
whereas they have declared it to be in the 
option of the pawner to make whomsoever 
he may please the secondary security. 

If ie transgress with respect tot, he is 
responsible for the whole value.—Ir a pawnec 
commit any transegrcssion* with respect to 
the pledge, he must make reparation to the 
wlfole amount of the value; in the same 
manner us in a case of usurpation; for the 
amount in which the value of tho pledge 
exceeds the debt is a trust; and a transgreg- 
sion with respect to a trust, renders the 
person who commits it liable to make com- 
plete reparation. i 

The use of the pledge is determined by the 
awner’s mode of heeping or wearing it.— 
Fa person pledge aring, and the receiver 
put it on his little finger, and it be after- 
wards lost or destroyed, he is responsible, 
as he has transgressed in making use of 
the pledge instead of using meang for its 
piece yeuo8 ;—and, in this case, thewight or 
cf{t hand is indifferent, there being no uni- 
form custom of wearing a ring invariably 
upon either. —If, on the contrary, the 
peas wear the ring upon any other than 
is little finger, this 1s not considered as an 
enjoyment of use, but as a means of preser- 





* Such as converting it'to his own use, &c. 
(as $rohibited above). 


634 


vation, as it is contrary to the customary 
mode of wearing a ring.—So likewise, if the 
pawnee wear a sheet (which he has received 
in pledge) after the customary mode, he is 
responsible for it; whereas, if he spread it 
over his shoulders, he is not responsible. 

Iv a person pawn two or three swords, and 
the palwnee 5 ing them over his shoulder, 
then, provided there be only two, he be- 
comes responsible for their value in case of 
their loss, but not if there be three; the 
reason of which is, that amongst warriors 
it is a frequent custom to re two swords 
on their shoulders in battle, but never to 
sling three. 

Ir a person pawn two rings, and the 
pawnee put them both on his little finger, 
and it appear that he was accustomed to 
adorn himself in this manner, he is liable 
to make compensation in case they be by any 
means destroyed; but if the contrary be 
proved, he isexempt from any responsibility. 

The expenses of conservation [of the 
pledge] rest upon the pawnee; and those of 
subsistence upon the pawner.—The rent of 
the house wherein the pledge is kept, as well 
as the wages of the keeper, rest upon the 
pawnee :—but if the pledge be a living 
animal, and require a keeper and maintc- 
nance, the expense of these must be defrayed 
by tie pawner.—It is to be observed that 
the wants of a pledge are of two kinds; 
I. such as are requisite towards the support 
of the pledge and the continuance of its 
existence ;—II. Such as may be necessary 
towards its preservation or safety, whether 
wholly or partly. Now, vs the absolute pro- 
perty of the pledge appertains to the pawner, 
the expenses of the first class must therefore 
be defrayed by him; and as he has, more- 
over, a property in the usufruct of the 

ledge, its support and the continuance of 
its existence for this reason alsuv rest upon 
him, being an cxpense attendant upon his 
property ;—in the same manner as holds in 
the case of « trust. (Of this class are the 
maintenance of a pledge in meat and drink, 
including wages tu shepherds, and so forth ; 
and the clothing of a slave, the wages of a 
nurse for the child of a pledge, the watering 
of a garden, the grafting of fig-trees, the 
collecting of fruits, &c.) The expenses of 
the second class, on the contrary, are incum- 
bent on the pawnee ; because it is his part 
to detain the pledge; and as the preserva- 
‘tion of it therefore rests upon hin, he is 
consequently to defray the expense of such 
reservation. (Of the second class is the 

ire of*'the keeper of the pledge; and so 
likewise the rent of the house wherein the 
pledge is deposited, whether the debt exceed 
or fall short of the value of the pledge.)— 
All that is here advanced is according to the 
Zahir Rawayet. It is recorded, from Aboo 
Yoosaf, that the rent of the house is defrayed 
by the pawner, in the same manner as main- 
tenance, it being his duty to use every pos- 
sible means towards securing the existence 
of the pledge: but that a Jual, or reveard 
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for restoring a fugitive slave, is of the second 
class ; for as pawnee is necessitated to 
use every possible expedient to recover the 
possession of the slave, the reward, as being 
connected with preservation, must be de- 
payed by him. This, however, holds only 
with respect to such pledges as do not exceed 
the amount of the debt; for where the value 
of the pledge exceeds the amount of the 
debt, the pawnee must not be taxed with 
the payment of the whole, but with such 
share of it only as is proportionate to the 
value of the pledge; whilst the remaining 
part, in proportion to the surplus, falls on 
the pawner ; for the excess not being held 
by the pawnee in pledge, but in trust, the 
restitution of the slave, in regard to the ex- 
cess, is, as it were, made to the absolute 
owncr, to whom, therefore, the surplus must 
be charged. 

But those incurred by sickness, or by 
offences must be defrayed by both.—Tue 
expense of healing the wounds, of curing 
the disorders, and of pecuniary expiations 
for the crimes of pledges, are defrayed by 
the pawnee and pawner proueraanah to 
the amount of the debt, and the excess of the 
value of the pledge over the debt. 

Taxes are defrayed by the pawner.—THE 
taxes on pledges are levied from the pawner, 
as they are necessary towards the subsistence 
of his property. 

Lithes (upon pawned land) have preference 
tu the right of the pawnee.—THE tithe from 
the revenue of tithe-lands held in pawn, 

recedes the right of the pawnee; because 
it is connected with both the substance and 
the property of the pledge, whereas the right 
of the pawnee is connected with the propert 
of it only, not with the substance.—Still, 
however, the contract of pawn is not invali- 
dated in regard to the sum remaining after 
the payment of the tithe, as the obligation 
of tithe in no respect impugns the pawner’s 
right of property. It is otherwise where an 
anidktined part of a pledge proves the right 
of another; for in that case the contract 
becomes null with respect to the remainder, 
because this shows that the pledge was not 
wholly the pawner’s property. 

If either party voluntarily defray what is 
tneumbent on the other, he has no claim upon 
him on that account.—Iy either party detray 
any of the expenses incumbent on the other, 
it 1s deemed a voluntary and gratuitous act. 
If, on the contrary, one of them should, by 
order of the Kazee, fulfil a duty incumbent 
on the other, he has in that case a claim on 
the other for so doing, in the same manner 
asif he had done it at his instigation; for 
the Kazee’s jurisdiction is general. It is 
recorded, from Haneefa, that no claim can 
be made on the other, notwithstanding the 
expense be defrayed by order of the Kazee, 
ales he were then absent. Aboo Yoosaf, 
on the contrary, has said that a claim is 
valid in both cases; that is, whether the 
other were present or absent. 
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CHAPTER II. 


OF THINGS CAPABLE OF BEING 
AND OF THINGS 
MAY BE TAKEN. 


An indefinite part of an article cannot be 
pawned.—It is unlawful to pawn an inde- 
finite part of eden 5 Shafei maintains 
that it is lawful.—On behalf of our doctors 
two reasons are urged. First, this disagree- 
ment arises from the difference of opinions 
regarding the object of pledges; for accord- 
ing to us, pledges are taken to be detained 
with a view to obtain payment of a debt, 
which cannot be effected in case the pledge 
be an undetined part of property; because 
a selsin of things of that nature cannot be 
made, a real seisin being only practicable 
with respect to things which are detinel and 
puungaihed ;—whereas, according to Shafei, 
the object of pledges is that the pawnece 
may sell them to effect a discharge of his 
debt; and with this object pledges of the 
nature above mentioned are not in any shape 
inconsistcnt.—SECUNDLY, it is an essential 
oa of the contract of pawn, that the pledg 

e constantly detained in the hands of the 
pawnee until the redemption of it by the 
pawner ; a condition which cannot be ful- 
filled with respect to pledges of the above 
nature; for in such cases it would be neces- 
sary that the pawncr and the pawnce have 
possession of the article alternately, whence 
it would be the same asif the pawner were 
to say to the pawnee, ‘‘I pawn it to you 
every other day.’’—As, therefore, a constant 
detention is in such case impossible, it fol- 
lows that the pledge of an undefined part of 
anything, whether capable of division or in- 
capable, is illegal. 

jven to a partner in the article.—IT is not 
lawful to pledge any untefined part of joint 
property, even to a copartner; for, besides 
that the detention of such pledges cannot be 
made, the receiver would in such case retain 
possession of it, one day in virtuc of pro- 
perty, and another in virtue of the contract 
of pawn ; and thus he would hold it one day 
in pledge, and another not. 

if the pledge be rendered indefinite by any 
supervenrent act or circumstance, the contract 
of pawn is annulled.—A SUPERVENIENT In- 

etiniteness 1s repugnant to the continuance 
of a contract. of pawn, according to the Mab- 
soot ;—in other words, if a person pledge a 
piece of ground, for instance, and afterwards 

esire a trustee* to sell the half thereof, 
and the trustee accordingly do so, the con- 
tract of pawn no longer exists.—It 1s re- 
corded from Aboo Yoosaf, on the contrary, 
that a supervenient indetiniteness does not 
dissolve a contract of pawn,—in the same 
manner as it has no effect in the case of 
donations ;—in other words, if a person 
bestow anything in gift upon another, and 
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afterwards retract the half, the gift still 
remains valid with respect to the aiher half. 


—The reason for what is quoted from the 
Mabsoot, as above, is that, in the case there 
stated, the subject of the contract does not 
exist as before; and a subsequent circum- 
stance, as far as it has a tendenoy to annihi- 
late the subject of the contract, operates 
equally as if it had existed from the begin- 
ning ;—in the same manner as where a per- 
son (whether pink or unknowingly) 
marries within the prohibited degree.—It is 
otherwise with gifts; for the effect of gift is 
investiture with right of property; and an 
undefined part of u thing is capable of being 
peo venty Ihe reason, moreovor, why seisin, 
in the case of a gift, 1s requisite before the 
right of property can be acquired, is to pre- 
vent the possibility of compulsion; for if 
the grantee should become proprietor of the 
gift immediately upon its being offered, and 
without taking possession, the giver (who 
ought to act of his own accord) would then 
be constrained to do that to which he hag 
not yet assented ; namely, tu deliver up the 
gitt. 

Anarticle naturally conjoined to another 
cannot be pawned separately,—Lv is not law- 
ful to stole fruit without the trees which 
bear it, crops without the land on which 
they are produced, or trees without the ground 
on which they stand; for as the pledge, in 
ull these cases, has anatural connection with 
an article which is unpledged, it is therefore, 
in cffect, indefinite, until such time as it be 
separated from that article.—In the same 
manner also, it is unlawful cither to pawn a 
piece of ground without the trees which are 
produced upon it, a ficld without its produce, 
or a tree without its fruit ; because, in these 
cases, a mortgage is induced of an articlo 
naturally conjoined with another which is 
not pledged. In short, it isa rule that when 
a pledge is joined to something not in pawn, 
the @ntract is not valid, since in such case 
pore cannot be taken of it. Haneefa 
ias judged it lawful to pawn a piece of 

round without its trees; for as the trees 
lave no connection with the ground, except 
in that part only from which they vegetate, 
they may therefore be excepted, together 
with the particular spot on which they stand. 
It is otherwise when a person pawns the 
court-yard of a house without the building 
itsclf ; for then the part of the ground on 
which thc building stands remains unpledged, 
whereas it is requisite that the whole of the 
ground be pledged. F 

Trees, however, may be pawned wath the 
inmediate spots on which they grow, without 
tneluding the rest of the land.—Ir 1s lawful 
to pawn trees, together with the particular 
spots of ground on which they grow; for 
here subsists avicinity only with the pawner’s 
property, which is not repugnant to a con- 
tract of pawn.—If, in this case, there be 
fruit upon the trees, it is included in the 
contract ; for as the fruit is an appendage of 
the trée, because of the connection between 
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them, it is therefore included in the contract, 
in order that the same may be valid.—lIt is 
otherwise in the case of sale, for as trees may 
be sold without their fruit, unless that be 
expressly stipulated, it is not included in the 
sale. It is also otherwise with respect to 
valuables deposited in a house ; for these not 
being sppcnilanres to the house are not in- 
eluded in the pledge, unless they be expressly 
stipulated. Grain. however, and herbs are 
considered as included, in case of their 
ground being pawned; but not in case of 
the sale of it. Buildings, also, and trees, 
are included in the contract of pawn, when 
the ground or villages to which a belong 
arc pledged.—A person may also lawfully 
pawn a house, together with whatever it 
contains. 

A claim of right established ina separable 
part of a pledge does not annul the contract 
with respect to the remainder.—lv another 
person prove his right to part of a pledge, 
and the romaining part be of such a nature 
that it might with propriety be distinctly 
pawned (as where another proves his right 
to the court-yard only of a pledged house, 
without the building), the contract still sub- 
sists with respect to the remaining part; in 
other words, if the residue be destroyed in 
the hands of the pawnee, his debt is divided 
betwen such residue and the value of what 
had proved the right of another; and the 
proportion which the residue bears to the 
whole is struck off from the debt, and that 
which the other part bears to the whole re- 
mains due from the pawner.* If, on the 

contrary, the residue be of such a nature 
that it cannot be scparately pawned (as 
where another proves a right to a pledged 
house without its court-yurd), the contract 
of pawn becomes absolutely void; for it 
cannot operate upon any thing except what 
remains after deducting what has proved the 
right of another; and such residue is in¢ca- 
pable of being pawned. ‘ 


Occupancy, so as to obstruct a delivery of 


the pledge to the pawnee, prevents his becom- 
ing responsible for it.—Iris to be observed 
that the continuance of the pawner, or of 
his goods, in the house which he has pledged 
are obstructive of a regular dclivery of the 
house ;—in other words, if a person pledge 
or mortgage his housc, and remain hiusclf, 
or keep his goods therein, a delivery to the 

awnee is not established until he evacuate 
it, or withdraw his goods therefrom; whence, 
if it be destroyed in the interim, the pawnee 
is not answerable.—In the same manner, the 
contmuance of any thing within a pledged 
vessel is repugnant to the delivery of it ; and 
so likewise the continuance of a burden on 
a pawned quadruped,—whence the contract 
is not complete until the burden be tuken off, 


* The mode of calculation, in this case, 
will be exhibited in a note in the last section 
of this book. ry 
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as the animal otherwise continues occupied. 
It is different where the burden is pawned 
and not the animal; for in this case the con- 
tract is valid, and the burden is pledged im- 
mediately upon the pawner delivering over 
the animal, it being occupied by the burden, 
not the burden by it; in the same manner as 
where things contained in a house or vessel 
are prise without that house or vessel.-—It 
is otherwise, however, where a person pawns 
a saddle or bridle upon a camel, and delivers 
the camel to the pawnee; for in that case the 
contract is not valid until the saddle or 
bridle be taken off the camel and delivered 
separately to the pawnee; these being de- 
pendents of the camel, in the same manner 
as fruit is a dependent of the tree ;—whence 
it is that (as lawyers have remarked) when- 
ever a camel is pawned with a saddle or 
bridle on it, these are likewise included in 
ane contract, although not particularly speci- 
ied. 

Pledges cannot be taken for trusts,—It is 
not lawful to take pledges for trusts, such 
as deposits, loans, or Mozaribat, or partner- 
ship stock ;—in other words, if a person 
commit his goods in trust to another, taking 
a pledge for the same, it is invalid, as the 
receipt of the pledge would subject the re- 
cciver to responsibility ; for if the pledge 
wero destroyed in his hands, his claim 
would be extinguished in a degree propor- 
tionate to the value.—In short, it is requisite 
that something lie against the pawner of a 
nature to subject him to responsibility, in 
order that, opposed to it, the possession of 
the pledge, in the event of its destruction, 
may subject the pawnec to responsibility, 
and operate as a discharge of his claim; 
but there is no responsibility with respect to 
trusts. 

Nor for any thing not insured with the 
holder of it.—It is not valid to take a pledge 
for urticles which do not subject the holder 
to responsibility,—such, for instance, as an 
article sold, and which still remains in the 
hands of the seller; for if the purchaser be 
desirous of taking a pledge from the seller 
to answer the delivery, it is invalid, an 
article sold not being insured in the hands 
of the seller. (Still, however, if the article 
sold pone in the seller’s hands, his claim on 
the buyer for the price ceases; or, if he 
should have previously received the price 
from the buycr, he must restore it).—With 
respect, on the contrary, to articles which 
subject the holder to responsibility (that is, 
those for which, when destroyed, the holder is 
responsible,—for a similar, if of the class of 
similars ;—or for the value, if of a different 
description,—such as usurped property, the 
consideration for Khoola, the dower toa wife, 
and the composition for wilful murder), it is. 
lawful te take pledges for them, as respon- 
sibility attaches to all such matters, since if 
the article be extant the delivery of it is in- 
cumbent, or the value if it be destroyed. 
{()pposing a pledge to such articles, theralore, 
is taking a pawn in security for “that which 
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is itself a subject of responsibility, and is 
consequently valid. 

Nor as a security against contingencies. 
-——It is not la 
rity against contingencies ;—in other words, 
if a person sell an article and reccive the 
price, and the purchaser, from an apprehen- 
sion that the property might afterwards 
prove the right of another, and that he 
might thereby be rendered liable to a loss, 
should on that account demand a pledge from 
the merchant securing him against such a 
circumstance, it is invalid ; for it 1s an estab- 
lished maxim that a pledge is to be taken as 
a security for the discharge of a claim then 
extant; and in the above case the claim does 
not exist, but is only what may be bly 
happen. If, therefore, a pledge be in such 
a case taken, it is considered as taken in 
trust, and not in pawn, and is in no respect 
subject to the laws of pledges. Ina similar 
manner, if a person deposit any thing in 
pledge with another, in security for any 
thing which may in future be due from hin, 


it is invalid.—It is, indeed, otherwise in the | 


case of a promised debt. ;—as where a person 
ives a pledge to anothcr on the strength of 
his promising to lend him one thousand 
dirms, and the other takes the pledge and 
promises to lend the money, and the pledge 
perishes in his hands; for in this case he is 
responsible in proportion to the sum pro- 
mised, in the same manner as if it had been 
actually paid, the promise of debt being con- 
sidered as an actual existence of it, for this 
reason, that it was made at the carncst desire 
of the borrower. _ 
Case of pawns in bargains of Sill or Surf. 
—I¥ a person, having bespoke goods of a 
merchant, pawn somcthing in security for 
the payment of the purchase-money, or hav- 
ing sold silver to a banker, receive a pledge 
in security for the price, or if a merchant 
give a pledge toa person who has bespoke 
goods from him, as a security for his de- 
livery of them,—the contractis valid. Zifter 
has said that the contract, in these instances, 
is not valid, inasmuch as the object of the 
awn in such cases is that it may be a security 
or the discharge of the several claims, 
namely, the purchase-money of the goods 
bespoken, the value of the silver sold to the 
banker, or the goods bespoken,—whiich is not 
allowable, because an exchange is here in- 
duced of things not delivered for things of a 
different species; and an exchange of such 
things, previous to scisin being obtained of 
them, is unlawful. ‘he argument of our 
doctors is, that asa parity of species betwixt 
the things which were to be delivered, and 
the pledge, holds good with respect to their 
worth, by means of their worth the engage- 
ment may be fulfilled ;—and_ the possession 
of a pledge induces arespousibility in regard 
to its worth, although with respect to its 
substance it be considered merely as a trust. 
—If, also, the pledge opposed to the price 
of the afticle bespoke, or the value of*the 
silver sold, be destroyed at the time of 
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making the contract (that is, before the 
company in whose presence it was made 
breaks up), the bargain is accomplished, and 
e pawnee or seller is reckoned to have re- 
ceived his right; because by the destruction 
of the pawn he is virtually considered to 
have received the price of his silver, or the 
amount of money which was to have been 
advanced.—-If, on the contrary, the buyer 
and seller should havo separated previous to 
the destruction of the pledge, the bargain 
becomes invalid; because the receipt of the 
price of the silver, or the advance of money 
for the goods at the time of making the bar- 
gain (which is a condition), is not here 
established cither in [reality or in the con- 
struction of law.—I{, moreover, a pled 
taken in security for the delivery of the 
goods bespoken be destroyed, the bargain is 
conupleted: and the pawnee (who advanced 
the money) is held to have received the 
voods which he bespoke. 

In the dissolution of a contract of Sillim, 
the pledge remains asa security for the 
advanced capital,—\r tho parties to a con- 
tract of Sillim dissolve the bargain in a case 
where a pledge has been given for the de- 
livery of the goods, it still remains as a 
security for the refunding of the money 
which had been advanced, as that then 
stands in lieu of the goods ;—in the same 
manner as where goods are usurped, and, 
the Kazec having ordered their restoration, 
a pledge is given for that purpose. and atter- 
wards the goods are destroyed,-—in which 
case the pledge remains a security for the 
value of the goods. 

And if it be lost in the adrancer’s hands, 
his claim of restitution is annulled,—Ilr, in 
the above instance, the pledge be lost 
after the parties had agreed to annul the 
bargain of Sillim, the bespoken article is in 
that case considered as delivered, and the 
puychaser [the adyancer] has no further 
claim.—It is, however, incumbent on him to 

ive to the seller as much grain as he should 
1ave reecived from him, in order to his re- 
covering the money he had advanced,—in 
the same manner as where a person, having 
sold a slave and delivered him to the pur- 
chaser, takes a pledye in surety for the price, 
—and they afterwards mutually consent to 
annul the bargain,—in which case tho scller 
is entitled to retain possession of the pledge 
asa security tor the restoration of the slave; 
and if the pledge be destroyed in his hands, 
he is considered to have received the pur- 
chase-moncy ; and if is ineumbenten him to 
pay the sum of the purchase-mone? to the 
ysuyer, and thereby recover his slave. 

A freedman, a Modabbir, a Mokatib, or 
an Am- Walid, cannot be pawned.—It is not 
lawful to pawn either a freedman, a Modabbir, 
a Mokatib, or an Am-Walid; because the 
end of a contract of pawn is to establish 
the pawnce’s possession of the pledge, with 
aview to obtaining payment of his claim ; 
a view which cannot be accomplished in 
an¥ of the above-mentioned instances, as a 
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freedman is not property, and the sale of 
the others is contrary to law. 

Pledges cannot be taken to secure the 
appearance of a surety; or of a criminal 
lable to retaliation.—I¥ a person agree to be 
bail for the appearance of another, it is not 
allowable to demand a pledge from him on 

is account.—In the same manner also, it 
is not lawful to take a pledge as a security 
for a criminal condemned to suffer retalia- 
tion either in life or limb, as in such case the 
right could not be obtained by means of the 

isdge. It is otherwise in the case of of- 
ences by misadventure; for there the fine 
may be discharged by means of the pledge. 
r in security for a right of Shaffa.—It 
is not lawful to take a pledge opposed to a 
right of Shaffa :—in other words, if a person 
appeal to the Kazec (for instance), and claim 
his privilege of Shaffa, and obtain from him 
a decree to that effect, and demand of the 
poe a pledge tor the house over which 
is privilege of Shaffa extends, the pawn 1s 
not valid; for here the article is not insured 
in the hands of the purchaser: (that is to 
say, if the house suffer any damage in the 
possession of the purchaser, he is not respon- 
sible for it); and a pledgo cannot be taken 
but for matters that induce responsibility. 

Or fer a eriminal slave, or the debts of 
a slave —It is not permitted to take a 
pledge opposed either to a slave guilty of a 
crime, or to the debt of a slave ; because the 
master is not in cither instance respon- 
sible, since, in cascof the death of the slave, 
he is not obliged to discharge his debts. 

Or for the wages of a public singer or 
mourner.—IT is not lawful to give a pledge 
for the wages cither of a mourncr* or of a 
singer. If, thereforc, a pawn be given in 
such case, and be afterwards destroyed in 
the hands of the pawnec, he is not respon- 
sible for it, as the thing in security for which 
it was pledged is not a subject of respon- 


sibility. 

A Musaibiian cannot give or take wine in 
pawn : but if he so receive wine from a Zim- 
mee, and it be destroyed, he is responsible, —- 
It is unlawful for a Mussulman cither to 

ive or take wine in pawn, whether from a 

ussulman ora Zimmee. Notwithstanding 
this, however, if the Zimmee be the pawner 
and the Mussulman the pawnee, and the 
wine be lost or spoiled, the Mussulman is 
ncoountable for it, in the same manner as 
in the case of his having usurped it: 
whereas, if the Mussulman were the pawner 
und the Zimmee the pawnee, and the wine 
be lost ® the hands of the latter, he would 
not owe any compensation to the Mussulman 
any more than a person who had usurped 


_” Meaning, a person employed, on occa- 
sions of grief, in making lamentations.—It 
is a custom amongst the Mussulmans to 
employ such persons, although prohibited 
by the Law,—whence it is that they cannot 
legally sue for their hire. 
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wine from a Mussulman. It is otherwise 
where the pawner and pawnee are 
Zimmees; for wine is property with them. 
Carrion, on the contrary, is not property 
with them any more than with Mussulmans ; 
and accordingly a pawn of carrion is not 
valid among them any more than with us. 

A pawnee is still responsible for the pledge, 
although it appear that the debt to which it 
was opposed is not due.—I¥F a person pur- 
chase vinegar, a slave, or a slaughtered goat, 
and having given a pledge for the purchase- 
money, afterwards discover the vinegar to 
be wine, the slave to be a freeman, or the 
goat to be carrion, * still the seller is respon- 
sible for the pawn in case of its being lost or 
destroyed ; for it was deposited in opposition 
to a debt to all appearance due. The same 
rule also holds in a case where a person, 
having killed a [supposed] slave and given 
a pledge tor the payment of his value, after- 
wards discovers that he was afreeman. So, 
likewise, where the partics in a suit compro- 
mise the business for a part of the plaintiff’s 
demand, and the defendant deposits a pledge 
to answer the same, and they sterqarde 
aeree that nothing was owing from the de- 
fendant, the pledge is insured in the hands 
of the holder of it. 

A father or guardian may pledge the 
slave of his infant ward for a debi owing by 
himself.—Irr is lawful for a father to pledge, 
in security of his own debt, the slave of his 
infant child; for a father has the privilege 
of depositing the goods of his infant child 
in trust; and to pledge them is still more 
conducive to the interest of the proprietor 
than to place them in trust, since if a pledge 
be lost it must be accounted for, whereas a 
trustee is not responsible for the deposit in 
his hands. <A guardian also is the same as a 
father in this particular, because such an 
authority vested in him is beneficial to the 
child. Aboo Yoosaf and Ziffer maintain 
that this is not lawful either to the father or 
guardian (and such is what analogy would 
suggest); for a pledge is, in effect, equivalent 
to a payment; and as a father is not 
privileged to pay off his debts with the 
goods of his child, it follows that he has no 
pone of giving them in pledge.—To this, 
1owever, 1t may be replied, that there is an 
obvious difference between the act of pledg- 
ing and that of payment; for discharging 
the debts by means of the child’s property 
is a destruction of his right without any 
equivalent; whereas, placing his propery in 
pledge is providing it a guardian, for the 
aves without in any degree affecting his 
right. 

But they are accountable in case of loss.— 
As, theretore, the contract of pawn is valid 
in this instance, it follows that in case of the 


* As having died a natural death.—The 
term carrion is applied to the flesh of all 
nee als not slain according to the psescribed 
orm. 
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being destroyed in the pawnee’s 
he is considered to have received 
payment of his debt, and that the father or 
guarcian are responsible to the infant, as 
aving discharged their debt by means of 
his property. 
nd they may also authorize the pawnee 
to sell the slave.—In like manner it is lawful 
for a father or guardian to order the pawnee 
to sell the pledge; for both of these have 
the privilege of selling the goods of their 
infant ward. The learned have said, that 
this is founded on the law in a case of sale; 
for where a father or guardian gives the 
goods of his ward to his own creditors, in 
payment of his debt, it is lawful; and a 
commutation being thus made of the debt 
for the price, the father or guardian, in the 
opinion of Haneefa and Mohammed, become 
answerable to the ward for the value.—Ac- 
cording to Aboo Yoosaf, on the contrary, a 
commutation does not take place ;—and the 
same difference of opinion obtains where an 
agent for sale disposes of the goods of his 
constituent to a person to whom he is in- 
debted. The contract of pawn, however, 1s 
in these instances similar to that of sale 
with respect to its effects; for in both the 
object is to discharge the dcbts of the 
father or guardian with the goods of the 
infant, and to become answerable for them. 

A father may retain the goods of his infant 
child in pledge for a debt owing from the 
infant to himself, or to another infant child, 
or to his own mercantile slare.—I\¥ a father 
pawn the goods of his infant child into his 
own hands for a debt due from the child, or 
into the hands of another of his children 
being an infant, or of his slave, being a 
merchant and not in debt, it is lawful; 
because a father, on account of the tender 
affection which he is naturally supposed. to 
have for his child, is considered in a double 
capacity, and his bare inclination as equiva- 
lent to the assent of both partics; in the 
same manner as where a father sells the 
property of his infant child to himself. 

But a guardian has not this privilege.-—I't 
is not lawful for a guardian to pledge into 
his own hands goods belonging to his ward 
on account of a debt due to him, or into the 
hands of his child being an infant, or into 
the hands of his slave being a merchant and 
free from debt (nor is it permitted to him 
to give anything of his own in pawn Into 
the hands of an orphan for a debt owing to 
the orphan from 1imself) ; for a guardian, 
being merely an agent, cannot of course 
have a double capacity in contracts. A 
guardian, moreover, 1s more deficient in 
tenderness than a father, and therefore 
cannot, like a fathcr, stand in a double 
capacity in making contracts. Besides, a 

ardian pawning the property of his ward 
into the hands of his infant child, or his 
slave, being a merchant and free from debt, 
is in effect the same us pawning it to 
himself.—Jt is otherwise where a guardign 
pawns the property of his ward to his adult | 
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son, to his father, or to his indebted slave, 
since over these he has no authority. 

Yet he also may retain the goods in pawn 
for necessaries Furnished by hin—Ir a 

ardian purchase victuals or apparel for 
the use of his ward, and, having debited 
him for the price, take in pawn part of his 

oods as a security for the debt, it is valid; 
or, a8 he is permitted to borrow for the use 
of the orphan, and as taking a pawn is like 
the aeebane of a claim, it 1s of conse- 
quence legal. Besides, as itis lawful for a 
guardian to trade on account of his ward, it 
follows that it is also lawful for him to give 
and receive pawns, they being similar to 
receipts and payments. 

Al child cannot recover property which had 
been patened by his deceased father, but by 
redeeming it.—I¥ a father pawn the goods of 
his infant son, and the infant attain matu- 
rity, still he is not at liberty to annul the 
contract of pawn and take back the pled 
until he shall have discharged the debt; for 
the contract is binding upon him; as the act 
of a father on behalf of his infant child is 
binding upon the child after ho shall have 
attained maturity, a father being his infant 
child’s substitute. 

If he redeem tt during the father’s life- 
time, he has a claim on him for what he 
pays.—I¥F a father pawn the goods of his 
son on account of his own debt, and the son, 
by a discharge of the debt, redeem the same, 
he has a claim on the father for the sum; for 
it was necessary that the son should dis. 
charge the debt, having occasion to release 
his goods out of the hands of the pawnee ;— 
in the same manner as holds with respect to 
the lender of a pledge; in other words, if a 
person lend any thing to another with a 
view to that pees pawning it, it is lawful 
to him to redcem the article from the 
pawnee by a discharge of the borrower's 
debt, and then to prefer a claim of debt 
agaénst the borrower; and so here likewise. 

And the father i responsible in case of 
the pledge being lost. —I¥, also, in. this case, 
the pawn be lost or destroyed before the 
son’s release of it by discharging his father’s 
debt, it is Jawful for him to prefer o claim 
upon the futher, as he has in effect dis- 
charged his debt by means of his [the son’s] 
pee 

Ir is lawful for a father to pawn the goods 
of his son for a debt jointly due by both, 
If, therefore, the pledge be destroyed, the 
father must compensate to the son by the 
paynient of a sum equivalent to pis [the 
father’s} share of the debt; because*he has 
paid off so much by means of the son’s 
property.—The same rule also holds with a 
grandtather, or a guardian, in case of the 
non-existence of the father. 

Case of a guardian pawning the goods of 
his orphan ward, and then borrowing and 
losing the pledge.—-l¥ a guardian purchase 
vietizls for an orphan, so as that the price 
is a debt upon the orphan, and pawn an 
artiate belonging to the orphan as a security 
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for the debt, and the pawnee take possession 
of the same, and the guardian then borrow 
it from the pawnee for the use of the orphan 
and it be tele ed in his [the guardian 8| 
hands, it is no fonger included in the con- 
tract of pawn, nor 18 any person responsible 
for it; for the act of the guardian in this 
instance is the same as that of the orphan 
when he has attained maturity, he havin 
borrowed the article for his use,—in whic 
ease such is the rule. The debt of the 
orphan, in this case, still remains due; and 
the creditor is to receive payment from the 
uardian, who is reimbursed by the orphan; 
ecause the guardian, in borrowing the 
pledge, was not guilty of any transgression, 
as it was borrowed for the orphan’s use. _ If, 
on the contrary, it have been borrowed on 
his own account, he is responsible for it to 
the orphan; because in borrowing it for his 
own use he is guilty of a transgression, as 
having usurped a privilege which docs not 
belong to him. If, also, he were to usurp it 
from the pawnec and apply it to his own usc, 
he is responsible for the value, as having 
been guilty of a transgression,—with respect 
to the pawnee, by the usurpation,—and with 
respect to the orphan, in having applied the 
article to his own use. Heis, moreover, in 
this instance bound to discharge the debt of 
the pswnee, if the term stipulated should 
have expired. If, therefore, the value of 
the pawn be equivalent to the debt, he must 
discharge it in full, without any reimburse- 
ment from the property of the orphan; for 
the same that was before duc from the 
orphan to him becomes now so from him to 
he orphan, and hence a commutation takes 
place. If, on the other hand, the value of 
the pledge be short of the debt, he must dis- 
charge from his own property a sum equiva- 
lent to the pledge, and the residue from that 
of the orphan; for he is only liable for the 
amount of the value of the pledge. If, on 
the contrary, the value of the pledge exteed 
the debt, he must pay the amount of the 
debt to the pawnee in discharge of his claim, 
and the remainder is the right of the orphan. 
If the stipulated term of payment should 
not have expired, the value of the pledge 
must bo deposited in pawn with the pawnee; 
for the guardian having destroyed one of the 
established rights of the pawnce, the value 
of it therefore must be given in pledge into 
his hands ,—and upon the term of payment 
arriving, the same rulcs are to he observed 
as are above fully set forth.—Ilt is to be 
observed, however, that the guardian, in 
case ec having extorted the pawn and 
applied it to the use of the orphan, becomes 
_ under these circumstances it should be 
estroyed) liable only to make reparation for 
violating the rights of the pawnee, as in 
applying it to the use of the orphan he does 
not violate his right; neither is his taking it 
from the pawnee any transgression with 
pho ak to the orphan, as a guardian is 
authorized to take the goods of his ward ;— 
whence it is that Mohammed, in the Zetadat 
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(under the head of Acknowledgments), has 
= me beri a father or cade a 
edges having usurpe e goods o 8 
infant ward, nothing is chargable to them 
in case of loss or decay; baeause this is not 
an usurpation. they having an unlimited 
power to take the goods of their ward.’”’ In 
the above case, therefore, the guardian is 
answerable to the pawnee; and at the expi- 
ration of the stipulated term he must dis- 
charge his debt and charge it to the account 
of the orphan; for he has in no respect 
prejudiced him, but has on the contrary 
applicd the pawn tohis use. If, however, the 
term of payment be not arrived, the thing 
given in reparation must, until then, remain 
as a pledge in the hands of the pawnee, 
when he is to obtain payment of his debt, 
and the guardian to recover the amount 
from the orphan’s property. 

Money, and all werghable and measureable 
articles may be pawned,—Rules to be observed 
in those instances.—ItT is lawful to pawn 
dirms, decnars, or any article of weight or 
measurement of capacity; for as a debt may 
be discharged by means of such articles, 
they are consequently fit to be pawned. If, 
therefore, any such articles be pawned in 
security for an article of the same kind or 
species, and be lost in the pawnee’s hands, 
the debt becomes cleared in a degree propor- 
tionate to the value of the pledge, if that be 
either equal to, or less than the amount of 
the debt. If, on the contrary, the value of 
the pledge exceed the amount of the debt, 
the whole of the debt is in that case held to 
be discharged, notwithstanding the one be 
base and the other pure ; for where the pawn 
and debt arc of the same kind, the quality 
is not to be considered. This is the opinion 
of Hanecfa; for (according to him) the 
pawnee in the above case is to receive pay- 
ment of his debt by weight, and not by 
value.—The two disciples, on the contrary, 
hold that the pawnee, on the loss of the 
pledge, becomes responsible for its value in 
something of a different species, which value 
he holds (as it were) in pawn in lieu of the 
original pledge.* The argument of Haneefa 
is, that any regard to quality drops in the 
case of usurious property t when opposed to 
its own specics.—A discharge in a pure 
article of this nature, moreover, in return 
for a base article, is lawful,—as where, for 
instance, a debtor, through inattention, 





“ Here follows a case in point, quoted 
from the Jama Saghcer, with the author’s 
remarks, and the difference of opinion amon 
the Mussulman doctors concerning it, whic 
10 omitted by the translator, as it interrupts 
the discussion of the point n question, and 
the arguments adduced have been before 
fully detailed under the head of Usury. 

t Arab. Imwal Rabwee ; meaning any sort 
of grain,—and also gold or silver ;—in skort, 
everything with respect to which psury can 
be conceived possible. 
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repays a debt of base money in pure 
money. 

Case of a silver vessel pawned,—and after- 
wards lost.—I¥ a silver vessel equiponderant 
to ten dirms be spawned for a debt of ten 
dirms, and afterwards lost in the hands of 
the pawnee, the whole amount of the debt 
stands discharged. The compiler of the 
Hedaya remarks that this rule universally 
obtains with our doctors where the value of 
the vessel is either equal to, or greater than 
the weight of it: but that where the value, 
by being short of the weight, is short of the 
debt, there is a difference of opinion; for, 
according to Hancefa, the whole debt, in 
that case, stands discharged (he holding the 
pawnee to have received payment by the 
weight of the vessel);—whereas the two dis- 
ciples teach that the pawnee remains respon- 
sible for the valuc, which continues with him 
(as it were) in pawn, his claim still existing 
as before. 

Or broken.—Ik, on the contrary, the vessel 
be not lost, but broken, then, on the first 
muppon nen (that is, supposing the weight 
and value to be the same), according to 
Haneefa and Aboo Yoosaf the pawner is not 
compellable to redeem it; for if he were to 
redeem it by paying the greatest part of his 
debt, and deducting some small part of it in 
consideration of the loss arising from the 
breakage, it would in that case appear that 
he considered the quality sepuratcly, and on 
this account paid only part of his dcbt, 
which is eal or if, on the other hand, he 
were to redeem it by paying the whole of 
his debt, and thus taking the broken vessel, 
it would be a loss to him.—The pawner, 
‘therefore (according to the two Elders), is 
at his own option, either to redeem the 
broken vessel by paying the whole of his 
debt, or to relinquish it and compound with 
the pawnee for its value, which may either 
be of the same or of a different species from 
the vessel; and this value remaining (as it 
were) in pawn, the aaens becomes pro- 
prietor of the vessel, because of his having 
thus made compensation for it. In the 
opinion of Mohammed, on the contrary, the 

awner may either redeem the broken vesscl 
be a payment of the whole of the dcbt, or 
he may give it to the pawnee as a discharge 
of it, in the same manner as in the case of 
the loss of the pawn. Hence Mohammed 
conceives an analogy between a pawn 
damaged and a pawn lost, for this reason, 
that when a reicmation cannot be made 
without a compensation, it is then the same 
as if the pawn were lost; and as, when the 
pawn is actually lost, the debt becomes ‘in 
the opinion of all our doctors) annulled, it 1s 
so likewise in the present instance, which is 
a case of loss in effect.—Haneefa and Aboo 
Yoosaf have said, that when a pawn is lost 
the pawnee is held to be paid in respect of 
the worth,—in this manner, that he becomes 
immediately answerable for the value of the 
pawn to compensate for its loss, and that a 
commutation for the debt takes place.—But 
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when a debt is annulled for a pawn then 
extant, though somewhat damaged, an abso- 
lute appropriation of it takes place; that is 
to say, it must be so detained as to render 
the substance of it the property of the 
pawnee. This is, however, a mistaken de- 
termination, and 1s rejected in law; wherc- 
fore it is most proper that a substitute be 
made of the value. 

A pledge may be ee Hae tn sale, for the 
price of the article sold.—IF a person sell a 
slave on condition that the purchaser shall 
deliver to him in pawn some specified thing, 
it is lawful on a favourable construction, 
whereas analogy would suggest that it is 
unlawful. So also, it is lawful for a person 
to sell a slave, on condition that the pur- 
chascr give, as his security, a third person 
who is present at the conclusion of the bar- 
vain, and who consents to be security. The 
objection suggested by analogy, in this in- 
stance, is that the agreement entered into 
forms a double compact, or one compact 
within another, which is prohibited in the 
LAW.—LBesides, it contains a condition which 
is not conformable to the object of the agree- 
ment, and from which thero results an sane 
tage to the seller, who is a party in both the 
compacts; and such a condition renders a 
contract of sale void. The reason, however, 
for a more favourable construction of the 
law, in this particular, is that such a condi- 
tion in the agreement is no way repugnant 
to the contract, since bail or pawn tend to 
ensure and strengthen the agreement, and 
are in strict conformity with the obligation 
of the price. If, therefore, the proposed 
surety be present at the conclusion of the 
agreement, or the pledge be speciticd, atten- 
tion is paid to the condition of bail or pawn ; 
for, as being proper to the agreement, they 
are consequently Icgal. 

But the agreement is not valid unless the 
pledge be particularly specified,—I¥, on the 
othar went the surety be not present, nor 
the pledge specified, the agreement is in- 
valid ; for the intention of giving bail or 
pawn does not in that case exist, Inasmuch 
as the pledge or surety is unknown; and as 
there remains only a nugatory condition, 
the agreement is therefore invalid. Still, 
however, if the proposed surety appear be- 
fore the parties have separated, and acquiesce 
“n the bail, the agreement then becomes valid. 

Nor can the purchaser be compelled to de- 
“rer it.—If the purchaser, after the pawn had 
been agreed upon, should refuse to deliver the 
pledge specified, the Kazee must not compel 
iim thereunto, as it is the delivesy alone 
hat determines the agreement.—Ziffer has 
said, that when the condition of pawn is 
neluded in the sale, a fulfilment of it is 


* A long discussion which follows upon 
this subject is omitted by the translator, as 
containing merely a train of subtle and 
frivolous distinctions relative to usury, of 
no pgactical utility. 
41 
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absolutely necessary; and that therefore 
the Kazee may enforce it; for the condition 
having been stipulated as an article of the 
sale, becomes one of the rights thereof, and 
is equally binding, although it be not in 
iteclt of any force ;—in the same manner as 
a power of agency included in a contract of 

awn, which is binding becanse of the con- 
tract being so; in other words, if the pawner 
of a thing wero to stipulate that the pawnee 
shall undertake the sale of it, such agency 
would be binding ;--whence it would not 
afterwards be in the power of the pawner to 
retract it. In reply to this, however, it is 
to be observed, that the agreement of pawn 
is voluntary on the part of the pawner ; and 
there is no compulsion to the execution of a 
voluntary deed. The seller, however, may, 
at his discretion, either relinquish the agrcee- 
ment of pawn, or he may invalidate the sale ; 
for as he had earnestly desired the detention 
of the pawn, and as it was on the strength 
of that condition only that he had agreed to 
the sale, he is not, consequently, in default 
of it,. obliged to adhere to his agreement, 
unless the buyer should in the mean time 
either have paid tho price, or pawned, in 
place of the thing specified, the worth of it 
in dirms or deenars, in which case the sale 
becomcs complete and binding, since, in the 
first instance, the seller obtains his object, 
and in the second he obtains the fulfilment 
of a condition with which he was satistied, 
the pawn of the value being the same as 
that of the substance, for the end of the 
agreement is to obtain payment, and that 
can only be obtained by means of the pro- 
duct of the pledge, namely, the value. 

An article tendered by a purchaser 1 
security for the price of the merchandize 
ts considered as u pledge, although the term 

awn be not expressly mentioned by hin.— 

F a person purchase anything for a par- 
ticular sum, and request of the seller ‘“ tc 
keep his robe until such time as he pay: 
him the purchase-moncy,”’ the robe is con. 
sidered as a penis ; for the buyer, in saying 
that the seller should detain the robe unti’ 
he render him the purchase-moncy, spoke 
in a manner which implied an intention o. 
pawn, although he did not expressly men- 
tion the word pawn: and in every agree. 
ment regard is to be had to the spirit, no’ 
to the lettor. Ziffer maintains that, in thi: 
case, the robe 1s not pawned; in which opinion 
Aboo Yoosaf likewise concurs; and the reason 
they allege is, that the expression used by 
the buyer does not only imply an intention 
to paw, but may likewise signify a deposit. 
which construction, as being the most favour- 
able, ought to be adopted.—It is otherwise 
where a person expresses himself, ‘‘ keep 
this robe in security of your debt (or goods),”” 
for then, in mentioning security, it becomes 
obvious that his object was to pawn it.—In 
answer to this, however, it is to be observed, 
that in either case his intention was to pawn 
the robe 3 for although the expression, “ keep 
this robe,” may admit of the interpretation 
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‘ither ef pawn or deposit, yet when the 
speaker subjoins, “until such time as I pay 
you the purchase-money,” it is no longer 
doubtful that he means to pawn, and not to 
deposit it. o 


Section. 


Where two (or more) articles are opposed 
'n pledge to'one debt, they cannot be redeemed 
separutely.—Ir a person pawn two slaves 
for a debt of one thousand dirms, and after- 
wards pay the proportion of one of these 
slaves, still he is not permitted to take back 
that slave until such time as he render to 
the pawnee the residue of the debt. (By 
the proportion of the slaves is to be under- 
stood the particular sum for which each is 
pawned, when they are both opposed to the 
amount of the debt.) The argument in sup- 
ort of this determination is, that as a pawn 
1s detained in behalf of the whole debt, it is 
therefore detaincd in behalf of every part 
of it, in order the more strongly to bind the 
pawner to the payment of his debt; in the 
same manner as holds with respect to an 
article sold, where, if the seller, having paid 
part of the purchase-money, be desirous of 
taking in lieu thereof a proportionate part 
of the article, it is not allowed: on the con- 
trary, he must wait until the payment of 
the whole price be made, when he may take 
the whole of the goods purchased. 
Notiithstanding each article be opposed to 
a eee mart of the debt.—THE same 
rule also holds, according to the Mabsoot, 
when the depositor previously specifies the 
particular value of each of the component 
parts of his pledge; as, for instance, when 
a person, having pledged two slaves against 
a debt of one thousand dirms, declares the 
value of each to be five hundred dirms. It 
is related in the Zecadat, on the contrary 
that in this case the pawner is permitted 
to take back the slave upon paying to the 
pawnce the sum which he had before speci- 
tied to be his value. The argument of the 
Mabsoot is that, in the case in question, 
there is only one agreement; and that no 
separation takes place in it on account of 
the distinct specification ;—in the same man- 
ner as in sale; in other words, if a person 
sell two slaves for one thousand dirms, and 
particularly mention the price of each to be 
five hundred dirms, still there are not two 
distinct bargains; and so likewise in the 
resent instance. The argument of the 
eeadat. is that in the above case there 
subsists two agreements; and that it is 
unnecessary to consider them as one; for, 
if they be considered as two, it amounts 
merely to this, that it would follow that the 
one is a condition of the other, a conclusion 
which does not invalidate the agreement 
but rather the condition itself is invalid 
(whence it is that if the pawnee acquiesce 
in the agreement respecting only one of the 
two slaves, it is jeatals ft is otherwise in 
the case of sale; for if there be two con- 
tracts of sale, it leads to this, that the one 
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is a condition of the other; a conclusion 
which would invalidate the sale altogether. 

An article pawoned to two persons (in secu- 

rity of a debt jointly owtng to both) is pledged 
in toto to each.—® a person pawn any spe- 
cific article into the hands of two people, in 
security of a debt which he jointly owes to 
both, it is lawful ;—and in this case the 
article is held to be completely pledged into 
the hands of each of the creditors; because 
the spirit of the agreement is, that the article 
is held entire and in one pledge:—nor does 
it hence follow that the pledgo is undefined, 
because of the separateness of rights; for 
each has a claim to the whole,—the object of 
the agreement being a detention in security 
of debt; and as that isa thing incapable of 
severalty, the pawn is therefore detained 
wholly in security of the debt of cach. It 
is otherwise where a person bestows any- 
thing in gift to two people; for this is not 
awful, according to Tarcohy, as the object 
of a gift is an endowment with right of pro- 
perty, and two men cannot lawfully have 
each the complete property of one thing, 
since this would induce the consequence of 
a moiety being appropriated to cach inde- 
finitely, which in gifts is not admissible. 

And if they agree to hold it alternately, 
each is in his turn trustee on behalf of the 
other.—IF, in this case, the partics agree to 
a Mahayat, or alternate possession of the 
pledge, cach is, during his term of posscs- 
sion, a trustee on behalf of the other ;—and 
if it be destroyed, each is responsible accord- 
ing to his respective share,—for upon this 
happening each is held to have received a 
discharge of his claim, a discharge being 
capable of partition. If, also, the pawncr 
pay off the debt of cither, the article in that 
case remains wholly in pledge with the other, 
since it was before completely so in the hands 
of each without any separation. Analogous 
to this is the detention of things which have 
been sold to two or more jointly; for one of 
the buyers, after paying his proportion of 
the price, 1s not entitled to take from the 
merchant his share of the goods purchased : 
on the contrary, the merchant may dctain 
the whole until such time as he shall have 
received the remaining part of the price 
from the other purchaser. 

Ir two people, by one agreement, pawn a 
certain thing into the hands of one person 
in security of a debt which they jointly owe 
to him, it is lawful, and the thing so pledged 
is detained in security of the whoic of the 
debt. The pawnee is, moreover, at liberty 
to detain the pledge until he receive « com- 

lete discharge; forthe two having pawned | 
he article together, the pawnee is therefore | 
held to have received a complete and un-. 
divided seisin of it. 
two persons, respectively, claim an 
article from a third, in virtue of an alleged 
pawn, and both produce evidence, the claim 
of both 7s null.—IF two persons prefer a 
claim to aslave in the possession of a thigd, 
each separately asserting ‘“‘ that the possessor 
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had formerly completely pawned the slave 
into his hands, and had afterwards borrowed 
or usurped him,” and each produce an evi- 
dence in support of his declaration, the 
claims and evidences are null and inadmis- 
sible; for each of the claimants having 
maintained and supported by evidence that 
the possessor had pawned the slave con- 
letely into his hands alone, it is not, there- 
ore, in the power of the Kazee to decree him 
to either, as it is impossible that tho same 
slave should bo pawned wholly into the 
hands of one person, and at the same time 
wholly into the hands of another :—neither 
could he deeree wholly the substance of the 
pawn to any one of them; since he has no 
reason to prefer one to the other; nor could 
he decree cach of them an half, a8 a pawn is 
indivisible. As, therefore, it is impossible 
to decide according to the evidences of either, 
they are both set aside. 

OnJEcTION. —Ir would appear that the 
Kazee ought to decree the slave to be the 
pledge of both, since they have both, as it 
were, received him at the same time, the period 
when he was pledged not being ascertained. 

teri rhe Kazee has no power to pass 
a decree of that nature, as he would therchy 
depart from the evidence adduced by tho 
parties, cach having expressly declared, that 
the slave was le pawned into his hands 
towards obtaining a satisfaction for the whole 
of his particular claim. If, on the other 
hand, he were to deeree an half to each, he 
would act in opposition to the evidence, which 
a Kazee is not at liberty to do. 

Tf a paener die, leaving an article in 
pledge with two pawnees, it ts sold for the 
discharge of therr claims.—I¥ a pawner die, 
leaving a pledged slave (for instance) in the 
hands of two pawnces, and cach of them 

roduce evidence to prove that the slave had 
wen pledged wholly to him, a mony of the 
slave is in that case awarded in pledge to 
cache and may respectively be sold by them 
in satisfaction of their claims, upon a favour- 
able construction; and such is the opinion 
of Haneefa and Mohammed.—Analogy would 
suggest that the pawn is in this instance null 
(and such is the opinion of Aboo Yoosaf); 
for as the intendment of a contract of pawn 
is that the pledge shall be detained towards 
obtaining payment of a claim, it follows that 
the deerce of the Kazec, awarding a moiety 
of the slave to each, proves the pawn to have 
been indefinitely held in severalty, which is 
unlawful now, in the samc manner as in the 
lifetime of the pawner.—The reason, how- 
ever, for a more favourable constragtion of 


d | the law in this particular is, that the object 


is not the mere contract itself, but its utility. 
Now the utility of the agreement in the life- 
time of the pawner consists in a detention of 
the pledge, which cannot be accomplished in 
the case of an indefinite severalty of claim; 
but the utility of it after his death is, that 
the pawnee may sell it in order to discharge 
his debt, which a severalty of claims does 
not prevent,—the case being the same as 
41 
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where two men contend that they are married 

the same woman,—or where two sisters 
contend that they are married to the same 
man, and evidences are produced to prove if 
by both ;—for in this case the evidence ad- 
duced is disregarded during the lifetime of 
the man; but after his death a decree is 
passed assigning them their de pate shares 
of inheritance, as that is capable of division. 


CHAPTER III. 


OF PLEDGES PLACED IN TUF HANDS OF A 
TRUSTER, * 


The parties may, by agreement, entrust the 
pledge to the custody of any upright person, 
—Ir the pawner and pawnec ‘agree to place 
the pledge in the hands of any upright per- 
son (to act as trustec for both), it is lawful. 
Malik is of opinion that this is not lawful; 
because the seisin of the trustee is the same 
as that of the pawner (whence it is that the 
trustee has recourse to him for indemni- 
fication where the pawn is lost in his posses- 
sion, and another, having proved a right to 
it, takes a compensation from him for its 
loss’ , and such being the case, no account is 
made of the seisin of the pawnec ; wherefore 
the contract of pawn is incomplete, because 
of the failure of onc of its conditions, namely, 
the scisin of the pawnee. The argument of 
our doctors is that the seisin of the trustee 
is apparently the same as that of the pawncer, 
with respect to preservation (the substance 
of the pawn being a trust), and with respect 
to worth it is the same as that of the pawnce, 
as it subjects him to responsibility in case of 
its loss, a pawn being insured with regard to 
its worth; wherefore the trustee stands in 
the place of two partics, the pawner and the 
pawnece, to strengthen the object of both, 
namely, the contract of pawn. (With respect 
to the trustee’s night of having recourse to 
the pawncr, in case of the loss, and so forth, 
as mentioned above, it is admitted solely in 
consideration of his being the pawner’s de- 
puty for the conscrvation of the substance of 
the pledge, in the manner of any ordinary 
trustec.) 

After which neither of them ts at liberty 
to take it out of the trustee’s hands.—Tur 

awnee is not at liberty to take the pledge 
from the trustee, inasmuch as the right of 
the pawner is still connected with it, in this 
way, that the pledge is a deposit in the 
trustee’s hands. Neither is the pawner at 
liberty to take it, because of the pawncc’s 
right being connected with it for the purpose 
off obtaining payment of his debt. Neither 
party, therefore, is at hberty to invalidate 
he right of the other. 

But the pawnee ws responsible tn case of 





_ * Arab, Adil, an upright person. (Sée note 
in p. 632.) 
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loss.—IF the pledge be destroyed in the pos- 
session of the trustee, the pawnee is respon- 
sible; for the seisin of the trustee is the 
same as that of the pawnee in regard to the 
worth of the pledge; and responsibility 
attaches only on account of worth. 

Unless the trustee have transgressed, in 
which case he is responsible.—IF, on the con- 
trary, the trustee deliver the pawn either to 
the pawner or pawnee, he is responsible; for 
this reason, that he is the pawner’s trustee 
with respect to the substance of the pledge, 
and the pawnee’s trustee with respect to its 
worth; and each of these parties stands as a 
strangcr towards the other; and a trustee is 
rendercd responsible by delivering the object 
of his trust into the hands of a stranger.. 
The trustee, therefore, being in this case 
responsible, cannot retain the value by way 
of the pawn in his own possession; for as he 
has become indebted for the value, it follows 
that, if he were to retain it by way of the 
pawn, he becomes at once the claimant and 
claimee, and the payer and receiver; in 
which is implied an obvious inconsistency. 

Rules to be observed in this instance.—THE 
pawner and pawnee must therefore, in this 
case, concur to take the value from the 
trustee, and deliver it again to him, or to 
any other person, in place of the original 
pawn. If, however, they should not concur 
in so doing, cither of them may in that case 
refer the matter to the Kazce, who may take 
the value from the trustee, and again deliver 
it to him, or to any other, in the place of the 
original pawn. If the Kazee do so, and the 
pawner afterwards discharge his debt, then, 
supposing that the responsibility for the 


‘|value had attached to the trustee in con- 


sequence of his having restored the pledge 
to the pawner, the value in question remains 
secure to the trustee, as the pawner here 
appears to have recovered his pledge, and 
the pawnce his debt. If, on the contrary, 
the responsibility had attached to the trustee 
in consequence of his having surrendered 
the pide to the pawnee, the pawner, upon 
discharging the debt, is entitled to take trom 
him the value in question; for as, in case of 
the existence of the pawn, he would imme- 
diately on payment of the debt resume it, 
he is by consequence at liberty to take the 
substitute. It is to be observed, in this 
case, that if the trustee have given the 
pledge to the pawnee in loan or trust, and it 
have been destroyed without any transgres- 
sion on his part, he [the trustee] is not 
entitled to take the value from him [the 
pawnee];—whereas, if the pawnee have 
occasioned the loss, he is so entitled; for as 
the property of the thing has before vested 
in him in virtue of his having compensated 
for its loss, it was of course his own property - 
that he lent; and the borrower is therefore 
liable for its loss when occasioned by himself, 
but not otherwise. If, also, the trustee give 
the pledge to the pawnee, ‘‘in order that he 
may preserve it imself as a security for 
his debt,” and it be afterwards destroyed, 
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he is entitled to take the value from the 
pawnee, whether he [the pawnee] were the 
occasion of its loss or not; for it was not 
piven to him in the nature of trust or loan, 

ut on terms wRich implied a liability to 
make compensation. 

The pawner may commission the pawnee, 
or any other person, to sell the pledae. and 
discharge the debt ; but he cannot reverse the 
commussion, if it be included in the contract. 
—Ir the pawner constitute the pawnee, or 
any other pee of character, an agent for 
the sale of the pledge, towards effecting a 
discharge of his debt at the expiration of 
the stipulated term, such agency is valid ; 
because here the pawner has merely created 
an agent for the sale of his own property. 
If, also, such agency be expressed as an 
article in the contract of pawn, the pawner 
has not afterwards the power of reversing 
it; because where the agency is thus stipu- 
lated, it is one of the rights of the contract, 
and is therefore binding, in consequence of 
the contract being so;—and also, because, 
as the right of the pawnce is connected 
with it, the annulment of it would be a 
destruction of his right;—the case here 
being similar to that of an agent for a 
defendant, who has been sv created at the 
instance of the plaintiff; for such agent 
cannot be dismissed from his employ but in 
the presence of the plaintiff. 

Rules with respect to an agent appointed 
to sell a pledge.—Iv the pawner constitute 
any person his agent to scll the pledge, 
without restricting him to rcady money or 
eredit, so as to leave him entirely at his own 
option in those points, and afterwards pro- 
hibit him from selling it on credit, such 
prohibition is of no effect; for the agency 
(as was before mentioned) being at first 
absolute, is not afterwards subject to the 
restriction of the pawner. In the same 
manner, the agent cannot be dismissed by the 

awnee, as on him he is no way Aevendent. 
hasine been created agent by the pawner. 
If, also, the pawncr die, the agency never- 
theless continues in force; for as the con- 
tract of pawn becomes not void upon the 
death of the pawner, so neither does the 
agency, that being expressly included 
therein. Besides, if the contract were by 
this event rendered void, it would be so 
only with respect to the rights of the heirs 
of the pawner, to which the nghts of the 
pawnee are superior. The agent, morcover, 
is empowered to sell the pawn without the 
consent of the heirs, in the same manner as 
he would have done in the lifetime of the 

awner without his cunsent.—So likewise, 
if the pawnee should die the agency does 
not determine; for a contract of pawn is 
not rendered void, either by the death of 
both the parties, or of one; but continues, 
as before, with all its rights and privileges ; 
such as possession, discharge, and the agency 
in question. The power of agency, however, 
ceases onethe death of the rig and fis 
heir or executor cannot stan 
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because agency is not an inheritance, the 
constituent being supposed to have confided 
in his agent alone, and not in any other 
person. It is recorded from Aboo Voosaf, 
that the agent’s executor may sell the 
pledge; for as the agency is binding, the 
executor has a power of selling it ;—in the 
same manner as where a Mozarib, after 
having excnanbed the capital stock for any 
species of merchandize, dies,—in which case 
his executor is permitted to dispose of tho 
merchandize, the compact being still bind- 
ing. To this, however, it may be replied, 
that agency is the right of a principal over 
his factor; and the heirs of an agent can 
inherit only his own rights. It is otherwise 
with respect to Mozaribat, as the rights of 
that appertain to the Mozarib, or manager. 

The pawnee cannot sell i without the 
pawner's consent.—A PAWNEE has not a 
power of sclling the pledge without the 
consent of the pawner, as the property of it 
belongs absolutely to him. Neither can the 
pawner sell it without the consent of the 
pawnce; for, as the thing pledged is, with 
respect to its worth, the right of the pawnee, 
it follows that the pawner, if he wore to sell 
it without the concurrenee of the pawnec, 
would nut have it in his power to surrender 
it to the purchaser. 

The agent, at the expiration of the term of 
credit, may be compelled to sell the pledge. 
—Ir,at the expiration of the stipulated term 
of credit, the agent refuse to sell the pledge 
deposited for that purpose with him, and the 
pawner have aiecendel: the Kazce must 
compel him to execute the sale, by im- 
prisonment, or other compulsatory means, 
the agency being binding for two reasons ;— 
Krust, because, when expressly included in 
the contract of pawn, it becomes one of the 
rights thereof; and, SECONDLY, because the 
right of the pawnec is connected with it ; and 
the dismission of the agent annihilates that 
right. ‘The same rules, in short, hold in this 
instance, as in the case of an agent for the 
adjustment of a cause of dispute created by 
the defendant at the instance of the plain- 
tiff; for if the defendant abscond, and the 
agent refuse to settle the cause, he is com- 
pellable thereunto by the Kazee, for the 
second reason above-mentioned, that the 
right of the plaintiff would else be de- 
stroyed. (Itis otherwise with respect to a 
mere agent for sale; for if he refuse to 
execute the sale, he cannot be compelled 
thereto ; as his constituent may still sell the 
article, whence his right is not deségoyed.) 
What is here advanced proceeds ch the 
supposition of the agency being included 
in the contract of pawn; for if 1t have not 
been stipulated until after the execution of 
the contract, there is in that case a difference 
of opinion; some asserting that the agent 
cannut be compelled to cxecute the sale, 
whilst others maintain that he may be 
compalled. Of these the compiler of, the 
Hedaya remarks that the last 1s the better 

én. Aboo Yoosaf has said that the 
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_,-- is equally binding in both cases 
(that is, when included in the contract 
and also when made posterior thereto). And’ 
the Jama Sagheer and Mabsoot tend greatly 
to corroborate this opinion; for in treatin 
of this species of agency they have suppose 
it absolute, and not discriminated between 
that included in the contract of pawn and 
that agrecd upon posterior thereto. 

If the pledge be sold by commission from 
the trustec, the purchase-money 1s substituted 
in place of it.—WHEN the agent of a trustee 
in whose hands a pledge has been deposited 
sells it, it is no longer in pawn, and the 
purchase-money stands in its place (that is 
to say, is, as it were, in pawn), although the 
agent may not yet have received it, as being 
the substitute for a thing which was before 
in his possession. Hence, if the purchase- 
money should be lost, by the purchaser (for 
instance) dying insolvent without having 
- discharged it, the loss falls upon the pawnee; 
because the contract of pawn still continues 
in force with respect to the purchase-money, 
since that stands in the place of the thing 
sold, namely, the pledge. In the same man- 
ner, where a pawned slave is slain, and the 
murderer accounts for his value, the contract 
still c ntinucs in force, as the owner of the 
slave is entitled to the value in virtue of his 
property, notwithstanding such value be 
paid in atonement for blood. The same rule 
also holds where a slave, having killed 
another pawned slave, is commuted for the 
one so killed,—the murderer being in that 
case substituted for the murdered. 

If the trustee, having sold the pledge and 
pad off the pawnec, be exposed to any subse- 
quent loss, he may reimburse himself from 
either party.—IFr a trustec, having been 
appointed. agent for the sale of the pledge, 
should sell it, and deliver the price to the 
pawnee by way of payment, and another 
afterwards prove a property in the pledge, 
and he accordingly pay that other a compen- 
sation for its value, it then remains in his 
option, either to tuke the value from the 
pawner, or the amount of the purchase- 
money from the pawnee: but he is not per- 
mitted to take more from the pawnece than 
the purchase-monecy.—The compiler of the 
Hedaya remarks that this case may occur 
under two different circumstances or predi- 
caments :—I. where the pledge is destroyed 
after tho sale; and II. where it remains 
whole and complete.—In the former of these, 
the owner of the pledge is at liberty either 
to take s. compensation for the value from the 

awner, who is an usurper of his right, or 
rom the trustee, who has invaded it, in’ 
having sold his property and delivered it to 
another. Should he, therefore, take it from 
the pawner, the sale of the trustee becomes 
valid, as does also the pawnee’s scisin of the 
price in satisfaction for his debt; because, as 
he pawner, by making compensation, be- 
comes proprictor of the pledge and effaces 
the usurpation, it then appears that h 
authorized the trustee to sell that which 


PAWNS. 


had | 
was , 


(Vou. IV. 


his own. — If, on the contrary, he take 
the compensation from the trustee, he [the 
trustee] may, if he choose, have recourse to 
the pawner; that is to say, he may take 
from him the value of th® pledge; for, as 
being his agent, and the manager of his 
affairs, he is consequently entitled to an 
indemnification for whatever loss he may 
have unavoidably sustained in the execu- 
tion of his commission. And in this case 
also, the sale of the pledge is valid, as well 
as the pawnee’s seisin of the purchase-mone 
in satisfaction for his debt,—whence, in this 
casc, he (the pawnee] cannot urge any future 
claim against the pawner on the score of 
his debt.—Or, if the trustee choose, he may 
have recourse to the pawnee ; that is to say, 
he may resume from him the purchase- 
moncy which he had unjustly received from 
him; unjustly, because 1t proved in the end 
to be the trustee’s property, by his having 
afterwards made good the loss to the pro- 
rietor. For when he gave it to the pawnee, 

e supposed it to have been the property of 
the pawner; but he may not, perhaps, when 
it proves his own property, be inclined to 
contirm the transfer, and he is therefore 
allowed to resume it. As, however, the 
resumption of the purchase-moncy from the 
pawnee deprives him of a discharge of his 
claim, which the seisin of it was intended to 
effect, he therefore remains at liberty to 
demand payment from the pawner in this 
instance. In the latter of the above circum- 
stances, on the contrary (where the pledge 
remains whole and complete after the sale), 
it is incumbent on the owner of the pledge 
to resume it from the purchaser, as he pos- 
sesses the substance of his property ; and the 
purchaser is entitled to a restitution of the 
purchase-money from the trustee, because 
of his being the seller; after which the 
trustee may, at his option, receive an indem- 
nilication cither from the pawner or pawnee, 
—from the former, because he occasioned 
him to enter into the agreement, from which 
he is consequently bound to release him,— 
and from the luttcr, because, when the 
thing sold was proved to belong to another, 
the moncy obtained in lieu thereof is no 
longer termed purchase-money, and the 
pawnee having recelved it only as such, his 
seisin 1s no longer of effect. If, therefore, 
he take the value from the pawner, the 
pawnce’s seisin of the price is rendered 
valid :—whereas, if he resume the purchase- 
money from the pawnee, his seisin being 
thereby destroyed, his former right (namely, 
the claim against the pawnee) exists as 
before. 

But if he was commisstoned by the pawner 
after the contract, he must recur to him alone 
or indemnification.—ALL that is here ad- ‘ 
vanced proceeds on the suppesition of the 
agency having been included as an article in 
the contract of pawn; for if the pawner 
appoint the trustee his agent for the sale of 
the pledge after the contract, he [the agent] 
is in this case to indemnify himselt for 
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any loss he may-sustain, in consequence of 
selling the pledge, from the pawner, not 
from the pawnee, notwithstanding he may 
have made over to the pawnee the price he 
had received forethe pledge, since with this 

ency the pawnee has no concern, insomuch 
that the pawner may rescind the agency 
without consulting him. 

A stranger proving his right in a pledged 
slave, who had died with the pawnee, may 
seek his compensation from either party.— 
Ir a pledged slave die in the possession of 
the pawnee, and it be afterwards discovered 
that he was the property of another, not of 
the pawner, it remains with the proprietor 
to demand a compensation from cither the 

awner or pawnee; for both are violators of 

is right,—the one in having delivered the 
pledge to another, and the other in having 
received it. If, therefore, he take a com- 
poniedon from the pawner, the pawnce, 

ecause of the slave having died in his pos- 
session, is held to have received payment of 
his debt ; for as the pawner has obtained a 
property in the slave by indemnifying his 
owner, the payment of his debt is therefore 
effected by the slave dying in the pawnce’s 
hands. If, on the contrary, he take a com- 
pensation from the pawnee, he (the pawnee Jis 
not only entitled to an indemniticatcry satis- 
faction from the pawner, butz his claim upon 
him still cxists as before :—hce is entitled to 
an indemnification from the pawner, because 
of his having deceived him ; and his claim 
of debt exists as formerly, because the dis- 
charge effected by the pledge having died in 
his possession ceases to bo of force upon his 
making good the value, whence his right 
reverts. 

OBJECTION (by the Kazee Aboo Khazim). 
—Itr would appear that in this case the 
pawnce’s claim does not exist as befure, but 
that the death of the slave in his hands 
establishes a satisfaction for it; because, 
upon the pawner compensating for the slave’s 
value (by the pawnce recovering such value 
from him as above), he becomes, in virtue of 
such compensation, proprietor uf the slave, 
whence it appears that he, in fact, pledged 
that which was his own, and that the case 1: 
the same asif the proprietor had taken the 
compensation from the pawner, which would 
exempt him from all further obligation to 
the pawnee. 

Repty.—As the pawnee first pays the 
compensation, he first becomes proprietor of 
the slave from the time of possession ; and 
when, afterwards, he retakes that sum from 
the pawner, his property in the slave is 
annulled, and the pawner becomes proprietor 
of him. The pawner’s property in the slave, 
therefore, takes place, in this instance, pos- 
terior to the contract of pawn (the pawnee 
having, as it were, sold the slave to the 
pawner, and received the price for him) ;— 
and this debt to the pawnee remains against 
him as before, — whence the pawnec is 
entitled to take it from him. It is other- 
wise in the former alternative (where the 


PAWNS. 


64? 


owner takes the compensation from the 
pawner); for in this case the pawner be- 
comes proprietor from the time of the slave 
being in his possession (which was prior to 
the contract of pawn), whence it may be 
said that he mere pawned what was his 
own ;—and upon the slave dying in the 
bewnee 5 nan s, he stands acquitted of his 

ebt, which the pawnee, therefore, cannot 
afterwards claim from him. 
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CHAPTER IV. 


OF THE POWER OVER PAWNS; AND OF 
OFFENCES COMMITTED BY OR UPON THEM. 


A pledge cannot be sold without the 
pawnee’s consent.—l¥ the pawner sell the 
pledge without the consent of the pawnee, 
the sale remains suspended upon his will, 
because of his right being involved in the 
pledge, notwithstanding such sale be an act 
of the pawner with respect to what is his 
own property ; in the same manner as where 
a person bequcaths the whole of his estate, 
in which case the legacy is suspended in its 
effect, with respect to the excess, above 
one-third, upon the consent of his heirs, 
because of their right being connected there- 
with. If, therefore, the pawnee assent to 
the sale, it is valid; for it was before sus- 

ended only on account of his right, which 
1e here consents to forego;—and it is also 
valid if the pawner dischargo his debt; for 
the sale is an act of the proprietor upon his 
property, being suspended in its effect on] 

ecause of an obstacle,* which obstacle is 
here removed.t—In the former case, upon 
the pawnec having given his consent, and 
the sale having been thercby rendered valid, 
the right of the pawnce is transferred from 
the piedge to the thing given in exchange, 
namely, the price,—which, in the case here 
considered, tlien becomes a substitute for the 
original pledge. ‘This 1s approved; becaus 
the right of the pawnee is connected with 
the worth of the pledge; and the return is 
in effect the same as the consideration ;— 
this being analogous to where an indebted 
slave is sold by the consent of his creditors ; 
in which ease their right is transferred from 
the slave to the value received for him, ag 
they are supposed, in assenting to the sale, 
to have agreed to the transfer of their right 
from the slave to the value, but not to the 
total abolition vf it. If the pawnee refuse 
his assent, and annul the contract of sale, it 
is null of course (according to one trf@ition), 
whence, if the pawner redeem the pledge, 
still the purchascr is not at liberty to e 


* Namely, the pawnee’s right connected 
with the p ene. 

+ By the discharge of the debt, which 
of course disenzages the pledge from any 
claim ihe pawnee might otherwise have 
upo@ it. 
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it; for as the right of the pawnee is equiva- 
lent to his ac property, he therefore 


stands the same as the proprietor of the 
pledge (whence his power of acceding to, 
or annulling the contract of sale). Ac- 
cording, however, to a more authentic 
tradition, the pawnee has not the power of 
annulling the salc; for his right can sustain 
no detriment, as the sale cannot, at all events, 
be carried into exccution until he assent to 
it. The exccution of the sale, therefore, 
being in this manner suspended, the pur- 
chaser has the_option of waiting until the 
pawner may redeem the pawn, and resign it 
to him conformable to the contract, or of 
carrying the matter before the Kazee; for 
the seller has it not in his power to deliver 
the goods, and the power of dissolving the 
contract rests with the Kazee alone; this 
being similar to where a slave, having been 
sold by his master, elopes before the purchaser 
has received possession of him, in which 
case the purchaser may either wait until the 
slave roturn, or he may prefer a complaint 
to the Kazee, in order (as the scller 1s in- 
capable of delivering the goods) to obtain an 
annulment of the contract. 

Who, of the pawner sell it more than once, 
may natty shen sale,—I¥ the pawner sell * 
the yledge without the consent of the 
pawnee, and again, before the pawnce has 
signified his assent, sell it to another person, 
in that case whichever of these two contracts 
the pawnce may contirm is valid; for as the 
first sale is dependent on the consent of the 

awnee, it cannot prevent the second from 
ie so likewise. If, therefore, the pawnec 
choose, he may ratify the second sale. If, 
on the contrary, the pawncer, after having 
first sold the pawn as above, should let, give, 
or pawn it to another person, and the pawnee 
give his consent to such lease, gift, or pawn, 
the sale which preceded either of these 
deeds is valid. he difference between 
these two cases is, that in the first (where 
one sale is made aftcr another) the pawnee 
may derive an advantage from confirming 
either of them (as his right lics in the price), 
and whichever, therefore, he approves is 
valid. In the case of a lease or gift, on the 
contrary, no advantage can accrue to the 
pawnee, as his right les in the return for 
the article, not in the usufruct. If, there- 
fore, the pawnec approve of either of these, 
he by consequence impliedly assents to the 
abolition of his own right; and the previous 
sale (which was suspended on his consent 
only because of his right) becomes valid of 


A pawned slave may be emancipated by the 
pawner.—It is permitted to a pawner to 
emancipate the slave whom he has deposited 
in paw; for as he is sane and adult, he 


* The sale here mentioned does not signify 
an absolute, but a conditional sale, depend- 
Ing, for its ratification, upon the pawnee’s 
concurrence, as before mentioned. t 
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may of course render free his own property, 
which the pawn indisputably is. As, more- 
over, the contract of pawn does not induce 
any destruction of the pawner’s property in 
the pledge, his act with respect to it is not 
rendered void by the pawnee withholding his 
assent to it, notwithstanding the pawnee’s 
right (of detention in regard to the worth) be 
thereby defeated ;—in the same manner as 
where the purchaser of a slave emancipates 
him without having taken possession; in 
which case the slave is free, notwithstanding 
the seller’s right (of detention of the article 
in satisfaction for the price) be thereby ren- 
dered null. 

OnsECTION.—If a person bequeath a slave 
to another upon his deathbed, and leave no 
other effects except that slave, and the heirs 
of the testator afterwards emancipate the 
slave, such manumission is not valid, because 
of the right of the legatee; and hence it 
would follow that a pawned slave cannot be 
emancipated, because of the right of the 
pawnce. 

Reviy.—The manumission of the slave 
by the heirs of the testator is not (in the 
opinion of Haneefa) void, but is merely 
suspended until such time as he [the slave] 
shall have performed emancipatory labour. 

The sale, moreover, or gift of a pawn is 
null, for this reason, that the pawner is 
unable to surrender it to the purchaser or 
donee,—an objection which docs not obtain 
in the case of manumission, since in that 
instance a delivery is not required. The 
manumission is therefore valid, and takes 
immediate effect,—whence the contract of 
pawn is null, as the subject of it no longer 
remains. 

Of he be rich, must substitute the 
value in pawn for the slave. —CONSEQUENTLY, 
if the pawner be rich, and the debt to the 
pawnec be then duc, he [the pawnee] may 
require payment of it immediately ;—or, if 
it be not duc until after the expiration of a 
term, he may take from the pawner the value 
of the slave, and return it as a substitute 
until his debt become payable, when he may 
take it in satisfaction of his right, restoring 
any surplus which may remain from it to 
the pawner. 

But if he be poor, the slave must perform 
emancipatory labour to the amount of his 
value for the discharge of the pawnee’s claim. 
—T11s is supposing the pawner to be rich ; 
for, if he be poor, the slave in question must 
perform cmancipatory labour to an amount 
adequate to his value; and with this (which, 
if it be of a different species from the debt, 
must first be converted into the same) the 
debt of the pawnee is to be discharged ; for 
a discharge from the pawner being here 
impossible, it is consequently made from 
him who enjoys the advantage of the 
manumission, namely, the slave. The slave 
however, when his emancipator afterwards 
becomes rich, is entitled to take from him 
the sum he earned; because he hag, in fact, 
paid his debt, not voluntarily or gratuitously, 
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but in conformity with the ordinance of the 
LAW in this particular.*® 
_ Although he should have denied his being 
tm pawn previous to such manimission.— 
IF a person make a declaration of having 
awned his slave, by saying to him, ‘“ I have 
eposited you in pledge with such a person,” 
and the slave deny it, and the master after- 
wards emancipate him, at a time when he is 
oor, it is incumbent upon the slave to per- 
orm emancipatory labour, according to our 
doctors. Ziffer is of a contrary opinion; for 
he holds this case to be analogous to where 
a master first liberates his slave, and then 
declares his having pawned him ;—in which 
case, if the master be poor, and the slave 
deny it (as above), emancipatory labour is 
not incumbent on the slave; and so here, 
likewise. Our doctors, on the other hand, 
arguc that, in the case in question, the mas- 
ter declares the pawn at a time when he is 
undoubtedly competent to it, as he still pos- 
sesses & property in the slave, not having 
yet emancipated him; and consequently his 
declaration is valid.---It is otherwise where 
the declaration of pawn is made subsequently 
to the emancipation, as the master’s Neale 
of pawning is then terminated ;—whence 
there is no analogy between the cases. 

A pawner may create his pawned slave a 
Modabb'y or Am- Walid. — le oa pawner 
create the slave whom he has ae a Mo- 
dabbir, it is valid, according to all authori- 
ties :—according to our doctors, because, as 
the complete emancipation would be lawful, 
it follows that this qualificd emancipation is 
lawful, a fortiori; and according to Shatel, 
because the granting ‘Tadbecr to a slave 
does not (as he holds) prevent the sale ot 
him. In a similar manner, it is in’ the 
power of a pawncr to constitute his pawned 
female slave an Am-Walid; for as a father 
has this privilege with respect to the female 
slave of his child, becanse of the right 
which he has in his property, notwithstand- 
ing such right be inferior to that of the 
child himself, it follows that the exertion of 
the same privilege by a pawner, in virtue 
of his right in the pledge, is valid a fortiori, 
the right of the pawner being superior to 
that of any other person, as he is the pro- 
prictor. 

And if he be rich, he must substitute the 
value in pawns: but of be he poor, the slave 
must perform emancipatory labour to the 
full amount: of the debt.—When, theictore, a 

awned slave is constituted either Modab- 
ir or Am-Walid, such slave is excluded 
trom the contract of pawn, us the intention 
is defeated, since a debt cannot be dis- 
charged by means of a Modabbir or Ain- 


—_ = 


* The remainder of this discussion is 
omitted by the translautur, as being merely 
a repetition of what has been already set 
forth at large under the head of Mgnu- 
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Walid ;*—whence, if the pawner be rich, he 
is responsible for the value, after the man- 
ner before shown in the case of pawned 
slaves emancipated ;~—but if, on the contrary, 
he be in indigent circumstances, the pawnee 
may require trom the Modabbir or Am- 
Walid emancipatory labour to the amount 
of the debt, as the fruit of their labour is 
the property of their master. It is other- 
wise in the case of a pledged slave emanoi- 
pated by an indigent pawner; for the fruits 
of his labour being his own property, he is 
vbliged to labour to the amount of his value 
only, or that of the debt of the pawner, in 
case of its being less than his valuo. 

The pawner, on becoming rich, ts respon- 
sthle for the emanetpatory labour in the 


former instance, but not in the latter.—It ig 


not permitted cither to a Modabbir or Am- 
Walid to resume from their master when he 
becomes rich what they paid on his account 
when poor, because they in fact paid this 
from his property ;+ but when a poor pawner 
emancipates the slave whom he had Cledged: 
he {the slave] is entitled to take whatever 
he may have paid on account of his emanci- 
pator; because he has paid it from his own 
property,{ --and this from necessity, in con- 
fornuty with the preecpts of the LAW (as 
before observed), Whence such payment can- 
not be considered as gratuitous.§ Some 
have said, that if the debt be not due at that 
time, the Modabbir or Am-Walid are com- 
pellable to earn their value ; which, as bein 

a substitute for the pawn, must be detaine 

as such in licu of the original: but that if, 
on the contrary, the debt be then due, it is 
in that case necessary to discharge it from 
the stock of the pawner; and as the earn- 
ings of the Modabhir or Am-Walid are con- 
sidercd as the property of the master, they 
must therefore labour towards obtaining ao 
sum adequate tu the whole of the debt. 

An emancipated Modabbir does not owe 
the pawnee labour beyond his value.—1F a 
pawner emancipate the sluve whom he had 
created a Modabbir as above, 1t 1s not then 
Incumbent on the frecdman to earn a greater 
gum than his value, although he should be 
thercunto commanded by the Kazee; for, 
after cmancipation, the fruits of his labour 
are his own property. Still, however, he 
cannot recover from his master what he had 
paid on his account prior to his freedom, 
as that was, in fact, the property of the 
muster. 

Destruction of the pledge by the pawner.— 
lv a pawner destroy tlie thing he had pledged, 

eo 
cee 7 Sina 


* Because Modabbirs and Am-Walids can- 
not be sold. 

{ The eurnings of their labour being his 
right. 

{ The labour and earnings of a freedman 
being considered as his own property. 

fA ae is not entitled to recover, who 
pays the debts of another in a gratuitous 
mgnucr 
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the same rules hold as are established in the 
case of emancipating the pledge. 

By a stranger.—I\r a stranger (that is, a 

erson unconcerned in the contract) destroy 

@ pledge, the pawnee (not the pawner) is 
litigant against him, and may take from 
him a compensation for the value, which he 
must retain in pawn in place of the original 
pledge ; for the pawnee, as being the most 
entitled to the substance of the pledge, is also 
most entitled to its substitute, namely, the 
value. Itis here to be observed, that the 
stranger must compensate for the pledge 
according to the value which it bore at the 
time of its being destroyed. If, therefore, 
it be valued at five hundred dirms at the 
period of its destruction, and at one thou- 
sand dirms on the date of the contract, the 
stranger must account for five hundred dirms 
to the pawnee, who must retain the same in 
pawn ;—and five hundred dirms are re- 
mitted from the debt; for the deficiency to 
that amount is a destruction which has 
occurred in the hands of the pawnee, 
occasioned (as it were) by the visitation of 
heaven ; and asthe property has thus perished 
in his hands, a proportionable amount is 
therefore deducted from his claim. 

Or by the pawnee.—I\Fr the pawnee destroy 
the ple: ge before the expiration of the stipu- 
lated term of payment, he is responsible for 
the value, because of his having destroyed the 
property of another ;—and this valuc he is to 
retain in pawn until the term of payment 
arrive; for as itis a substitute for the sub- 
stance of the pledge, it is consequently sub- 
ject to the same rule. As soon, t ierefore, as 
the debt becomes due, the pawnee may take 
it from the value; and if then a balance 
remain, it must be restored to the pawner, as 
being a return for his property, with which 
the pawnee has no concern. 

A depreciation in the value of the pledge 
occasions a proportionable deduction from 
the pawnee’s claim.—IF a person pawn dny 
article estimated at one thousand dirms, in 
security of a debt of the same amount pay- 
able at some future period, and the article, 
in consequence of a fall in the price, bear 
afterwards a value of five hundred dirms, 
and be thon destroyed in the pawnce’s hands, 
he (the pawnee] is responsible for five 
hundred dirms, and five hundred are also 
remitted from his debt; for the deficiency 
of five hundred dirms arising from the fall 
in the price being (as it a a decay of 
part of the pawn whilst in the hands of the 
pawnee, mn adequate sum is therefore re- 
trenched from his claim; and the remaining 
five hundred dirms are likewise due from 
him in consequence of the decay, and remain 
with him in pawn, as before stated. 


The pawnee lending the pledge to the 


pawner, ts freed from responsibility during 
the loan.—IF a person, having received a 
slavo in pawn, lend him to the pawner, In 
order that he may enjoy the use of his ser- 


vice, or for any other purpose, and the, 
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a subjest of responsibility with the pawnee 
(in other words, if he be killed or lost in the 
hands of the pawner, the pawnee is not 
thence held to have received payment of his 
debt) ; because he has pass@d out of the pos- 
session of the pawnee; and the seisin of the 
pawner in virtue of a loan does not stand as 
the seisin of the pawnee, as the tenure of a 
loan is repugnant to that of a pawn, since 
the latter induces responsibility, whereas the 
former does not. 

But he may resume it at pleasure, and 
then his responsibility reverts.—THE pawnee, 
however, is at liberty at any time to resume 
the pledge from the pawner ; because he holds 
it by the tenure of a loan, which is not bind- 
ing; and also, because the contract of pawn 
still subsists;—whence it is that if the 
pawner were to die without having returned 
the pledge, the pawnee would in that case 
have a claim upon it in preference to the 
other creditors (that is to say, he would be 
entitled first to take a satisfaction for his 
claim from the pledge; which done, if an 
part should remain it would be diseibuted 
among the other creditors). 

OxnJEcTIoN.—If a pawnee be not held liable 
for a pledged slave after he is lent, how is 
the contract of pawn supposed then to exist ? 

Repty.—Responsibility is not, in every 
instance, one of the requisites of a contract 
of pawn;—whence it 1s that the effect of 
the contract reaches to the child of a pawned 
female slave, although such child be not a 
subject of responsibility from loss or destruc- 
tion. 

As, therefore, the contract still subsists, if 
the pawnee resume the pledge from the 
pawner, he again becomes liable for it, in 
the same manner as formerly, having again 
taken possession of it in virtue of the con- 
tract of pawn. 

The pledge being lent to a stranger by either 
party, 7s no longer a subject of responsibility. 
—Ir either of the parties to a contract of 
pawn lend the pledge with the concurrence 
of the other to a stranger, it is not in this 
case a subject of responsibility to the pawnee, 
any more than in the former instance: but 
the contract of pawn still continues in force, 
and either party is entitled to resume the 
pledge from the borrower, and to place it in 
pawn as before, from the interest each has 
in it. 

The pledge, on being disposed of by either 
party, with the consent of the other, is ex- 
cluded from the contract.—Ir either party, 
with the consent of the other, let, sell, or 
bestow the pawn in gift to a stranger, it is 
excluded from the contract, and cannot again 
be subject to it, unless the parties conclude 
a fresh agreement. It is to be observed that 
‘f, in any of these cases, the pawner die be- 
‘ore a restitution of the pledge be made to 
ihe pawnee, he [the pawnee] is upon the 
same footing with the other creditors ; be- 
rause as, in consequence of these acts, a 
jinding richt of others is connected gvith the 


pawner take possession, the slave isno longer, sledge, the effect of the contract no longer 
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remains ;—whereas no binding right is con- 
nected with a pledge in consequence of the 
loan of it;—for which reason there is an 
essential difference between the cases here 
considered and tkat of loan. 

Iv the pawnee borrow the pledge from the 
pawner for any particular purpose, and it be 
destroyed previous to his having applied it 
to that purpose, he is responsible tor it,—' 
that is to say, a sum proportionate to its value 
is retrenched trom his claim; fer until he, 
apply it to that use for which he has bor- 
rowed it, the scisin which he had made in 
virtue of the contract of pawn still subsists. 
The law is similar where the pawn is des- 
troyed after the pawnee has accomplished 
the service for which he had borrowed it; tor 
then his seisin of loan exists no longer. If, 
on the contrary, it be destroyed during the 
period in which he enjoys the use of it, he is 
not responsible, as at that time he holds it in 
loan, not in pawn. (lhe same rule also holds 
where the pawner consents to the pawuec’s 
making use of the pledge.)”* 

A. person borrowing an article, with intent 
to pawn it, is restricted in the pawn accord- 
ing as he specifies the particulars of the debt, 
§c., or otherwise. —Lk a persun borrow a robe 
from another, with an iutent gencrally de- 
clared ‘‘to pawn it,” he may accordingly 
pawn it in security for any debt whether 
great or small ;—whereas, if the lender par- 
ticularly specity the sum in security for 
which the boo may pawn the robe, he 
is not, in that case, permitted to pawn it for 
asum cither larger or smaller than what 1s 
so speciticd ;—not for a larger sum, because 
the intention of the lender 1s, that the robe 
shall be pawned for a debt which may be 
easily discharged, an intention which 1s 
obviously defeated in the case of pawning it 
for a large sum;—nor for a smaller sum, 
because the view of the lender here is, in 
case of its loss, the obtaining from the pawncr 
that sum which be would receive from the 
pawnee in consideration of the extra value 
of the pledge. Lhe same rule alsv holds 
where the lender specifies either the particu- 
lar species of debt, the person who ts tou 1¢- 
ceive the pawn, or the city in which the 
contract is tu be concluded ;—such restric- 
tious being severally attended with partacular 
advantage ; for the payment of some debts 
is more easily cflected than of others,—and 
it is also more convenient to make payment 
in some cities than in others, and 50 Jikewlse 
itis of advantage to particularize the persons, 
as some men are just and careful, whilst 
others are not s0. 


* That is,—whcre the pawnee, being al- 
ready possessed of the pledge, obtains the 
owner’s consent to make use cf it.—¥or the 
elucidation of what is here udvauced it is 
proper to remark, that a pledge may either be 
delivercd to the pawnec, given in trust to an 
Adil, or retained in the hands of the owner 
(the payncr] under a rcsponsibility togac- 
couut for it UW uccessary. 
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And ¢f he transgress, vs responsible for the 
value in case of toss.—Ir, therefore, i any 
of these cases, the borrower act contrary to 
the directions of the lender, he becomes re- 
sponsible for the value of the article in oase 
of loss ;—and when this happens, the lender 
has it in his option either to take a compen- 
sation from the borrower (in which case the 
contract of pawn subsists entirely between 
the borrower and the pawnee, since the 
former, by paying a compensation for the 
pledge, becomes svle proprietor of it), or from 
the pawnee, who will take an indemnification 
from the pawner, and likewise receive pay- 
ment of his debt, as has been before explained 
in tho cases of claims laid to pledges. If, 
on the contrary, the borrower conform to 
the directions of the lender, by pawning the 
robe for the exact sum to which he was 
restricted, and the value of the robe be equal 
to, or greater than the amount of the debt, 
the pawnee is held, in case of its loss, to 
have reccived payment of his debt, and the 
proprictor of the robe receives from the 
pawner the amount of the debt, being the 
sum which the borrower had cleared by 
means of his property (and it is on this 
account that the borrower must pay the 
amount of the dcebt,—not because he was 
seised of the robe, as that was in virtue of a 
free loan trom the proprietor).—In the same 
manner if, when-the pawner had conformed 
to the direction of the lender, the robe be in 
any degree depreciated, the pawnce forfeits 
a proportionate part of his claim, and a like 
sum is duc frum the borrower to the lender 
because of so much having been retrenched 
from his debt. If the value of the robe be 
short of the amount of the debt, and it be 
lust in pawn, a sum cquivalent to its value is 
retrenched from the claim, and the remainder 
of the debtisdue from the pawner, as no dis- 
charge of debt is effected beyond the amount 
of the valuc of the robe; and the pawner is, 
moreover, indcbhted to the lender for the 
value of the robe, having by means of it 
made payment of as much of his debt.—If, 
ulsu, the value of the robe be adequate to the 
amount of the debt, and the proprietor be de- 
sirous of redeeming his property, on the part 
of the pawner, by paying the amount, the 
pawuce is not in that case allowed to object 
to the restoring of it ; because the robe being 
the property ot the lender, he does not, con- 
sequently, by redecming it, officiously inter- 
mcddle in an affair which does not concern 
him (whence he is entitled to take from the 
pawner [the borrower] the sum which he 
pays towards the redemption of t&.pawn) ; 
and the Kazee must therefore compel the 
pawnce to surrender the robe. It is other- 
Wise where an unconcerned person pays the 
debt of the pawner; for as, by endeavouring 
to redeem a thing which is not his own pro- 
perty, he interferes in a business which does 
not relate to him, the pawnee is not there- 
sore eomesnaye to surrender the pledge to 

Im. 

gic wef ut be lost before pawn, or after 


652 


‘PAWNS. 


(Vox. IV. 


redemption,—Ir the borrowed article be lost | (before pawn or after redemption) and then 
c 


in the hands of the borrower, either prior to 
his having pawned it, or posterior to his 
having redeemed it, he is not responsible ; 
for here he has not accomplished any dis- 
charge by means of the value, which (as we 
have shown in the above case) is the sole 
cause of responsibility. 

On disputes concerning the loss of the 
pledge, the deposition of the borrower is 
credited with respect to the person in whose 
hands it was lost, and that of the lender with 
respect to the restrictions of the loan.—IFa 
dispute arise between thelender and borrower 
ufter the loss of the pledge, the lender assert- 
ing that it had been lost whilst in the hands 
of the pawnee, and the borrower on the other 
hand maintaining that it was lost in his own 
possession, either before he had pawned it or 
after he had redeemed it, the declaration of 
the borrower, upon oath, must be credited, 
because he is, in this case, the defendant, as 
he denies having paid the debt by means of 
the other’s property.—If, onthe contrary, they 
disagree concerning the amount of the debt 
to which the lender had restricted the pawn- 
ing of the robe, the declaration of the lender 
is credited; for as his deposition would be 
credited if he were to deny the loan itself, it 
follows that where he merely denies a 
quality of the loan it is credited a fortiori. 

A person receiving a borrowed article in 
pledge on the faith of a promise, must pay 
the sum promised to the pawner, who again 
pays the same to the lender,—1v the borrower 
of the robe pawn if. on the faith of a promise, 
—that is, on a person promising to lend him 
a certain sum of moncy, and that person 
accept the pledge, and make the promise 
accordingly, and the pledge (which is sup- 

osed to Te equal to the amount of the debt) 
0 lost before the pawnee had fulfilled his 
engagement, he [the pawnece] is in that. case 
responsible for the sum so promised, as a 
promise is held to be the same as a real dubt ; 
--and the lender is entitled to receive trom 
the pawner the sum which he takes from the 

awnee. 

The lender af a slave to pawn may eman- 
etpate him, lodging the value acith the painee, 
tn substitute for the pledge.—I¥ a person 
lend his slave to another, that he may pawn 
him, and_the borrower pawn him accord- 
ingly, and the lender afterwards emancipate 
him, he is accordingly free ; for the owner's 
property in him is not destroyed by the 
circumstance of his being pawned. And in 
this case the pawnee may either receive 
paymentiof his debt from the pawns (who 
is still indebted to him), or he may take 
{from the lender the value of the slave by 
way of compensation, as the right which he 
had in the worth of the slave was destroyed 
by the lender emancipating him ;—and 
having thus received the value, he may 
retain it in pawn until such time as he 
obtain payment of his debt, upon which he 
must restore the said value to the owner. 

The bor) ower transgresstn g pon the article 


ceasing from such transgression ts not re- 
sponsible in case of loss,—I¥ a person borrow 
a slave or a camel with intent to pawn it, 
and having first employed the slave in 
service, or rode upon the camel, he then 
pawn it in security of a debt adequate to its 
value, and having afterwards discharged the 
debt, the pledge be completely destroyed in 
the hands of the pawnee before restoration, 
in that case the pawner is not responsible ; 
for when he concluded the pawn he became 
exempt from responsibility, notwithstanding 
he had previously enjoyed the usufruct; 
since although he at first transgressed, yet 
he afterwards retracted, and acted in con- 
formity with the intention of the lender. 
In the same manner, if the pawner, after 
having redeemed the pledge, employ it in 
service, without occasioning any detriment 
to it, and it be afterwards destroyed by some 
unforescen contingency, he is not responsible ; 
because the term of the loan having expired 
upon the redemption of the pawn, he is no 
longer a borrower, but becomes from that 
period a trustee ; and although, in taking 
the service of the pawn, he was guilty of a 
transgression, yet as he afterwards retracted, 
and conformed to the intention of the lender, 
he becomes thenceforth free from all respon- 
sibility. It is otherwise in the case of a 
person who has borrowed any thing not with 
an intent to pawn it; for his seisin, being 
derived mercly from the loan, is not therefore 
the same as that of the proprietor, to whom 
he is consequently bound to restore the thing 
which he borrowed. In the case, on the 
contrary, of a loan with intent to pawn, 
when the thing is pawned the object of the 
lender is obtained; for his view is to have 
recourse to the borrower ; that is to say, that 
when the pawn is destroyed in the possession 
of the pawnee, and a discharge of debt 
thereby proved, he may take from the 
borrower a sum adequate to what he is held 
to have discharged by the loss of the pawn: 
wherefore if it be destroyed in the hands 
of the borrower, without a transgression on 
his part, he is not responsible. 

A pawner destroying the pledge, is respon- 
sible to the pawnee for the ralue.—IF the 
awner kill the slave whom he had pledged, 
1¢ 1s responsible for the value; because by 
the murder of the slave he destroys the right 
of the pawnee, which is sacred and invio- 
lable; and a right of this nature, attaching 
to the property of any person, renders him 
[the proprietor] the same as a stranger with 
respect to responsibility ; like the connexion 
of the right of the heirs with the property 
of a dying person, which prevents the effect 
of his gratuitous acts in any thing beyond 
the third of his estate ; or like the connexion 
of the right of a legatee with the legacy be- 
ueathed tv him, which, if the testator’s heirs 
should destroy the article [bequeathed to him 
in legacy], renders them responsible for the 
valne as a substitute. 2 

-lnd so in proportion for any injury he 
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may do to it.—IF the pawnee commit an 
offence upon the pledge,* a sum is remitte 
from his debt equivalent to the atonement 
for such offence; because the substance of 
the pledge belomgs to the proprietor [the 
pawner}; and as the pawnec has trans- 
gressed upon it in this instance, he is con- 
sequently responsible to the proprietor for 
having so done. 
Any finable offence committed by a pledged 
slave upon either the person or property of 
his pawner ts of no account.—If a pledge 
slave be guilty of an offence against the 
pawner, either in person or property, such 
offence is of no account,—that is to say, is 
not attended with any effect ;—and in this 
our doctors have been unanimous ; for as the 
offence is here committed by the property on 
the proprietor, the cognizance of it would 
tend to no advantage. (By the offences here 
alluded to it is to be understood merely such 
as induce fine, not such as occasion retalia- 
tion.) 
Nor such offence committed by him upon 
the person of the pawnee.—lIv a pledged 
slave be guilty of an offence against the 
person of the pawnec, this likewise (in the 
opinion of Hancefa) is of no account.—The 
two disciples have judged otherwise. —The 
argument adduced by them is that as, in 
this case, the offenee docs not affect. the pro- 
prietor, an advantage may be derived from a 
cognizance of it, since the slave may be made 
over [to the pawnce] in reparation of the 
injury.—The offence 1s therefore of account 
in this instance; and such (according to them) 
being the case, it follows that if the pawner 
and pawnec concur In dissolving the contract 
of pawn, and the pawner either deliver the 
slave, or pay asum tothe pawnce In atone- 
ment for the offenec, the obligation of debt 
is void : t—but if the pawnee should signify 
that “he does not desire any compensation 
for the offence,” the slave remains in pawn 
as before. The argument of Ifanecta 1s, 
that no advantage can possibly result from 
taking cognizance of the offence in question ; 
for if cognizance of it be taken on account 
of the pawnee, it is then incumbent on him 
to extricate the slave from the guilt in which 
he is involved; { wherefore he must first 
pay the expiatory sum, and then again re- 
ceive it, in which there is evidently no ud- 
vantage. 

Yor upon his property, provided his value 
do not exceed the debt for which he stands 
pledged. — Ir a pledged slave commit an 
offence upon the property of the pawnee, 
such offence is of no account, according to 
all our doctors, provided the value of the 
slave be adequate to the amount of the debt; 








* Such as by maiming, or otherwise. 

+ Because the slave here appears to have 
been ‘‘lost in the hands of the pawnee,” a 
circumstance which liquidates his debt. _ 

+ Because he is possessed of the slave ina 
way which induces responsibility. 
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for here no advantage can result from taking 
cognizance of the offence; as the remedy 
applicable in this case is an appropriation of 
the slave to the pawnee, in compensation for 
the injury he had sustained, —a remedy 
which cannot here be effected, as the slave is 
not made over in atonement for the offence, 
but is sold, and a compensation for the injury 
he has done to tho property of the pawnee 
discharged from the purchase money ;—and 
as the sum appropriated to the disc of 
the compensation 1s deducted from the debt, 
there is finally no advantage in taking account 
of the offence in this instance. If, on the 
contrary, the value of the slave exceed the 
amount of the debt, there are two opinions 
recorded from Huneefa upon the case.—One 
is, that 'the offence may be redressed in 
the proportion in which the value [of the 
slave] execeds the debt, a pledge being a 
trust. with respect to any excess, and the in- 
jury in this ease being similar to that com- 
mitted by a slave in deposit on the property 
of the trustee. The other is, that the offence 
cannot he redressed at all; for as the effect 
of the contract of pawn (namely, the deten- 
tion of the slave on account of debt) applies 
to the excess as well as to any other part of 
the pledge, it may therefore bo said that he 
isa subject of responsibility in toto. 

But his offence against the son of the 
parnee ts cognizable,—1T¥ an offence be com. 
mitted by a pledged slave on the son of the 
pawner or pawnee, it is cognizable ; for, as 
the right of property of a father 1s, in reality, 
distinct and separate from that of his son, 
the crime is therefore the same as if com- 
mitted upon a stranger. 

Tf the pledge be destroyed after deprecia- 
tion, the parenee must remain satisfied with 
the compensation he recovers Jrom the de- 
stroyer.—I¥ a person pawn a slave estimated 
at one thousand dirms, in security for a debt 
of the same amount, payable at some futuro 
period, and the value of the slave be after- 
wards lowercd to one hundred dirms from a 
fall in the price,* and a person then kill the 
slave, and pay a compensation of one hun- 
dred dirms (being the value he at that time 
bears), and the time of payment arrive, the 
pawnee must in this case keep possession of 
the hundred dirms aforesaid in lieu of his 
debt, and has no further claim whatever 
upon the pawner.—This is founded upon an 
established rule, that no regard is paid to 
lany depreciation of a pledge from a fall in 
the price, regard being had solely to the 
valuc it bore at the time of the cogtract of 
pawn ;—whence it is that (as is here men- 
tioned) a diminution of the value of a pledge 
from a fa]l in the price does not occasion a 
remission of the he according to our doc- 
tors :—contrary to the opinion of Ziffer, who 
contends that, upon the pledge sustaining 
any loss with respect to its worth, it may be 
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* That is, from a fall (for instance) in the 
curgent or market price of slaves. 
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said to sustain a loss with respect to the 
substance also. The argument of our doc- 
tora is, that a fall in the price arises merely 
from a decrease of desire in men towards 
the article,—a circumstance to which no re- 
gard is paid in the case of sale (whence the 
purchaser has no option in consequence of 
any casual fall in the market, but owes the 
whole price agreed for), nor in the case 
of usurpation (whence an usurper, upon 
restoring the article he has usurped, is not 
responsible for any depreciation it may have 
sustained in the interim of usurpation from 
a fall in the price). As, therefore, no part of 
the debt is remitted in consequence of a fall 
in the price, the slave continues in pledge 
opposed to the whole of the debt ;—and upon 
any peer killing him, he pays the value 
which he [the slave] then bears, namely, one 
hundred dirms(for, inexacting compensation, 
regard must be paid to the value at the time 
of the destruction taking place);—and the 
pawnee takes the hundred dirms, as being a 
compensation for the worth of the pledge 
with respect to the owner of it. But, after 
this, the pawnec has no further claim on the 
pawner; because the scisin of the pawnee 
stands as a acisin of payment from the time 
of his obtaining possession of the pledge, 
which pr yment is confirmed in the event of 
the loss uf the pledge whilst in his posses- 
sion. Tho value of the slave, morcover, at 
the beginning was one thousand dirms, and 
upon his being destroyed in the hands of the 

awnee, he [the pawner] is accounted to 
have received payment of his whole debt in 
virtue of his original seisin. But. sinee, in 
consequence of his having reecived one hun- 
dred divene: it is Impossible that: he can also 
he thus accounted to obtain payment of one 
thousand dirms (the original value of the 
slave) without inducing usury, the matter 
is therefore settled thus,—that he received 
these hundred dirms as part payment of his 
debt of one thousand dirms, and that there 
still remain nine hundred dirms annexed to 
the substance of the pledge: and that, upon 
the pledge being destroyed in his possession, 
he is in consequence of such destruction 
accounted to reecive payment of nine hun- 
dred dirms. It is otherwise where the slave 
dies a natural death in the hands of the 
pawnee; for as, in that case, there can be 
no imputation of usury, he is therefore held 
to have received payment of the whole of 
the debt in that instance. 

But if (after such depreciation) he sell it 
by desx® of the parwnee for payment of his 
claim, he ts still entitled to any deficiency.— 
IF a person pawn a slave estimated at one 
thousand dirms in security of a debt of the 
same amount, and the value of the slave be 
afterwards lowered to one hundred dirms by 
n fallin the price, and the pawnec be autho- 
rized by the pawner to all the slave, and 
accordingly sell him for one hundred dirms, 
and take possession of the price towards the 


discharge of his debt,—he 1s still aa to, 
ine 


receive from the pawnee the remaining 
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hundred dirms ; for as the pawnee sold the 
pledge at the instance of the pawner, it is in 
effect the same as if the pawner had taken 
it hack and sold it himself,—in which case 
the agreement wonld be dfesolved, and the 
debt would continue in force, except in re- 
gard to that sum which the pawnee had 
received,—and so here likewise. 

he pawner must redeem a slave of less 
value (received by the pawnee in compensa- 
tion for having slain the slave in pledge) by 
payment of his whole debt.—IF a person 
pawn a slave valued at one thousand dirms 
against a debt of the same amount, and 
afterwards a slave valued at one hundred 
dirms kill the slave in pawn, and having 
heen given in compensation for his blood, be 
detained in pawn in lien of him, the pawner 
1s In that case compellable to redeem him 
by the payment of the whole of the debt, 
namcly, one thousand dirms. This is the 
opinion of Haneefa and Aboo Yoosaf. Mo- 
hammed maintains that the pawner is in 
this case at liberty cithcr to redeem the 
pledge by discharging the whole of the debt, 
or to transfer the property of it to the 
pawnee as a commutation. Ziffer, on the 
other hand, contends that the slave who 
perpetrated the murder is to remain in pawn 
in sccurity of one hundred dirms; and that 
the remaining sum of nine hundred dirms 
is accounted to be discharged ; because (as 
he argues) the seisin of the pawnee in virtue 
of the contract is a seisin of payment, which 
is fulfilled in this case by the destruction of 
the pledge: but as the pledge has left hehind 
it a return or consideration, cquivalent to 
the tenth part of the debt, such part is 
therefore still due, and the slave is detained 
in pawn in security thereof. The argument 
of our doetors is, that in this case no part of 
the debt is remitted; because the seeond 
slave is a substitute for the first, in regard 
merely to flesh and blood (that 1s, in regard 
to appearance); and as, in case of the exist- 
ence of the first slave, if the value were to 
be diminished by a fall in the price, still no 
part of the debt (as we have before shown) 
would be on that account annulled, — so 
neither is any part annulled when another 
slave is substituted for the one originally 
pledged. Mohammed has indeed said that 
the pawner may nevertheless refuse to re- 
deem the pledge; for when a change and 
diminution of value took place in the pawn 
whilst in the possession of the pawnee (which 
isa cause of responsibility), the pawner be- 
came cmpowered to object to the redemption 
of it;—in the same manner as where a slave 
kills a purchased slave antecedent to the 
delivery of him,—in which case the pur- 
chaser has it at his option either to accept 
the slave who committed the murder in lieu 
of the one he purchased, or to annul the 
contract [of sale]. To this, however, the 
two Elders reply, that upon the second slave 
being, with regard to appearance, substi- 
trfted for the first, it may be said that no 
change takes place in the identity of the 
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slave; and as the substance of a pawn is a 
trust in the hands of the pawnee, it follows 
that the pewner cannot render it the pro- 
perty of the pawnee unless he should con- 
sent-thereunto.—@oreover, the transfer of a 
pledge in commutation of the debt to which 
it stood opposed was a common practice in 
times of ignorance, but has since been pro- 
scribed by the Law. It is otherwise with 
respect to the case of sale adduced as a 
hers by Mohammed; for there the buyer 

as the option of annulling the contract of 
sale; and the annulment of sale is permitted 
by the Law. 

The fines incurred by a pledged slare must 
be defrayed by the pawnee.—IF a pledged 
slave slay a person by misadventure, the 
fine of blood is in that case chargahle to 
the pawnee, who must defray it accordingly : 
—nor is he at liberty to commute the slave 
for it, as he has not tho power of transter- 
ring the property of him to any person. If, 
therefore, the pawnee discharge the whole 
fine, the slave is thereby rendered pure ; 
and the stains of guilt being thus effaced, his 
[the pawnec’s] claim of debt subsists as be- 
fore: but he is not entitled to make any 
demand on the pawner on account of the 
sum which he paid in expiation of the erime 
of the slave; for as it was committed whilst 
in his possession (a circumstance which occa- 
sions responsibility),* the atoncment for it 
therefore rests upon him. 

But if he Rie they are defrayed by the 
pawner, who charges the pawnee accordingly, 
in liquidation of his debt.—Ir, however, the 
pawnee object to the payment of the penalty, 
the pawner must in that case be ordered 
cither to pay the tine, or to make over the 
slave in lieu of it; for the pawner is the 
proprietor of the slave; and the fine was 
chargable to the pawnee merely for this 
reason, that his right is connected with the 
slave [in virtue of pawn], and not because of 
his being in any respect the proprietor. 
Upon his refusal, therefore, the claim of 
atonement for the offence lies against the 
pawner, as being proprictor of the slave ; 
and the atonement, in the haa instance, 
is either paying the fine of blood, or making 
over the slave in lieu of it. If the pawncr 
adopt the latter alternative, his dcbt to the 

awnee is held to be completely discharged ; 
or the transfer having been incurred by an 
offence committed by the slave whilst in 
the pawnee’s possession, he therefore, as 
it were, perishes in his hands. If, also, 
he adopt the former alternative (that of 
wyiup va~ fine), his debt is extinguished ; 
or as the slave was (as it were) iost by 
the offence, the recovery of him was in- 
cumbent on the pawnee, by the payment 
of the atonement. Upon the pawner, there- 
fore, discharging such atonement, he, as 
it were, retrieves the slave, and is conse- 


waaw 


* The immediate possessor of a slave is wm 


a certain degree responsible for his conduct. 
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ucntly entitled to payment from the nawnee: 
or ahah reason the debt is held G be an- 
nulled. It is otherwise where a peraon 
awns a slave girl who bears a child whilst 
in the possession of the pawnee; for if that 
child should either kill a man, or trespass 
upon any person's iy erty, it is incumbent 
on the pawner in the first instance to make 
over the child in expiation for the murder, 
or in compensation for the damage he may 
have occasioned ; as the child is not a sub- 
ject of responsibility with the pawnee. If, 
therefore, the child be given in lien of the 
blood or property, it is excluded from the 
contract of pawn, but is not deducted from 
the pawnee’s debt,—in the same manner as 
where it dies a natural death :—or, if, on 
the other hand, he pay the atonement, the 
child in that caso remains in pawn with its 
mother as before. 
Rule with respect to the debts incurred by 
a pledged slave destroying the property of 
a stranger.—I|¥ a pledged slave destroy the 
property of any person to an equal or greater 
umount than his value, and the pawnee dis- 
charge the debt thus incurred by the slave, 
his claim upon the pawner holds good as 
before, in the same manner as where ho pays 
i pecuniary atonement for any offence com- 
mitted by the slave. In case, however, of 
his objecting to such payment, the pawner 
is then required cither to sell the slave to- 
wards discharging of the debt, or to pay it 
himself. If he adopt the latter alternative, 
the claim of the pawnce is cancelled, in the 
same manner us explained in the example of 
atoncments. If, on the contrary, he prefer 
the former altcrnative, and cee to pay 
the debt himscl{) sell the slave towards the 
discharge of it, in that case the person who 
sustained the injury must first take what is 
due to him from the price (his claim having 
preference to that of the pawnee), and then, 
if anything remain, inquiry must be made 
whefher the claim of the proprietor of the 
goods was greater, equal to, or less than that 
of the pawnee >—If it be either equal to, or 
greater than the claim of the pawnee, the 
residue of the price is appropriated to the 
pawner, and the debt of the pawnee is held 
to be annulled; for upon the slave being 
sold towards the discharge of a debt attach- 
ing to him in consequence of an offence com- 
mitted whilst in the possession of the pawnee, 
the case becomes in effect the same as if he 
had been destroyed in the pawnee’s posses- 
sion. If, on the contrary, the claim of the 
proprietor be less than that of the pawnee, 
the claim of the pawnee is in that c&ge an- 
nulled only in proportion to the sum dis- 
bursed to the proprictor ; and the remainder 
is detained in pewn in lieu of the slave ;—~ 
wherefore, if the pawnee’s debt be at that 
time due, he may then take this sum asa 
satisfaction for it; but if the term of pay- 
ment should not have arrived, he must re- 
tain it in his hands until his debt become 
payable. If, on the other hand, it should so 
that the price of the slave does not 
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altogether suffloe towards the discharge of 
the proprietor’s debt, he [the proprietor] 
may in that case take the whole of the price, 
but without making a demand on any person 
for the remainder, until such time as the 
slave may have become free; for his right 
relates to the slave ; and as the slave has 
been sold towards making satisfaction for it, 
his claim therefore to sinter part of the 
right may not have been thus discharged, is 
suspended until the slave obtain his freedom, 
when it may be again urged ;—and if the 
slave, after obtaining his freedom, should 
thus discharge the remainder, he is not then 
entitled to claim a reimbursement from any 
person, as the money he disbursed was due 
from him on account of his own act. 

If the value of the slave be twice the 
amount of the debt, the fines incurred by 
him are defrayed equally by both parties. 
—IF a person pawn a slave valued at two 
thousand dirfns in security of a debt of one 
thousand, and the slave commit an offence, 
in that case the pawner and pawnee must 
both be ordered to pay the atoncment;* for 
a moiety only of the slave is insured with 
the pawnee, the other moicty being with 
him as a trust; and accordingly the atone- 
ment for the insured moicty is chargable to 
him, ind that of the other moicty to the 

awnce., If, therefore, the ‘pawner incline 

give the slave as a composition for the 
offence, and the pawnee assent thereto, his 
[the pawnee’s] debt is extinguished. If, on 
the contrary, the parties disagree fone of 
them inclining to give the sluve in composi- 
tion, and the other wishing to discharge the 
atonement), the declaration is in that ease 
accepted of the party who prefers paying 
the atonement, either it. be the pawner or 
pawnee; tor if the pawnee pay the atone- 
ment, still the right of the pawner 1s not 
annulled; whereas the pawner, in commut- 
ing the slave for the penalty, would destroy 
the right of the pawnee. If the patvnee 
pay the atonement, a part of the payment, 
in proportion to the part (of the slave] he 
held in trust, is considered as gratuitous 
(for this reason, thatif he had not chosen 
to pay it, the matter would have rested 
upon the pawner), and such being the case, 
he has no claim upon the pawner for an 
indemnification.— If, on the contrary, the 
pawnec refuse to pay the atonement, and 
the pawner discharge the whole, a moiety 
of it is in that case placed to the account of 
the pawnce (that is to say, is deducted from 
his claim); for as, in all cases where pledged 
slaves ‘commit a crime, the debt of the 
pawnee is held to be extinguished upon the 
pawner cither making over the slave, or 
paying the atonement, it follows that the 
pawner, in paying the atonement, does not 





* This does not mean that each is to pay 
the atonement (for that would be to pay it 
akeae but that the obligation of atonjng for 
the offence rests upon the one as well as upon 
the other. 
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act gratuitously. As, therefore, a moiety of 
the atonement is due from the pawnee, if 
such moiety be equal to, or greater than his 
claim, the whole of his debt is extinguished ; 
or, if it be less, a proportianate“part ; whilst 
the slave is detained in pawn in-security of 
the part remaining due. 

The executor of a deceased pawner ma 
sell the pledge, and discharge the debt, wit 
the nawnee’s consent,—IF a pawner die, his 
executor is empoweies to sell the pledge, 
and discharge the debt, provided he obtain 
the consent of the pawnee; for as the exe- 
cutor represents the pawner, he has conse- 
quently the same power and privilege as 
had appertained to him during fin lifetime. 
But if a pawner die without .:aving an 
excentor, it then belongs to the Kazee to 
appoint a person to act in that capacity; as 
it is his duty to conserve the rights of thoso 
who are themselves incapable of maintain- 
ing them; which purpose is fulfilled in the 
appointment of an exccutor, who may dis- 
charge the debts of the deccased, and receive 
payment of his claims upon others. 

An executor cannot pawn effects of the 
defunct to any ountiular creditor.—IF an 
exceutor pawn part of the effects of the 
defunct to one of his creditors, it is illegal, 
aud the other creditors may compel him to 
revoke the pawn;— for an executor, not 
having the power of paying some of the 
creditors, and of excepting others, cannot 
therefore give pledges to some and not to 
others; as a pledge is held to be the same, 
in effect, with an actual payment. If, there- 
fore, the executor hould: in the mean time, 
discharge the claims of the other creditors, 
the pawn which he before made is valid, 
sinee in satisfying them he removes the bar 
to its legality. 

Unless there be only one.—But if the de- 
funct. should leave only one debt against 
him, in that ease the executor is justified in 
pawning part of the effects in security of it; 
for, since he has a power of giving part of 
the effects in payment of the debts of the 
deceased, he may consequently deposit part 
of them in pledge; and if, afterwards, he 
sell the pledge as a mcans of discharging 
the debt, it is lawful, because the sale of the 
effects of the defunct with a purpose to pay 
off his debts being lawful when they are not 
pawned, 1¢ 1s consequently so likewise when 
they are pawned. 

le may receive pledges in seenrity for 
debts owing to the defunct.—IF an executor 
take 2 pawn in security of a debt due to the 
defunct, it is lawful; because the seisin of a 
pawn is the same as a receipt of payment; 
and it is the duty of an executor to receive 
payment of the debts of the deceased. (A 
more particular explanation of the powers. 
of an executor, with respect to pawns, shall 
be given in treating of Executorships.) 


Section. 


. Grape-jurce still remains in pawn after 
having become wine and then pagar = a 
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erson pawn, in security of a debt of ten 

irms, a quantity of the juice of grapes of 
the same value, which afterwards becomes 
wine,” and then vinegar, and the value of 
the vinegar be alo ten dirms, it in that case 
remains in pawn for the debt of ten dirms; 
because whatever is fit to be sold is likewise 
fit to be pawned, since worth is requisite to 
the fitness in the one instance as well as in 
the other; and wine, although not at first 
qualified for sale, does yet possess that fit- 
ness ultimately ;—whence it is that if a per- 
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become wine prior to his taking possession, 
still the compact of the sale is not dissolved ; 
but the purchaser has, in such case, the 
option of either adhering to, or receding 
from the bargain; as the goods which he 
purchased, having been changed, are thereby 
as it were damaged. 

A pledge destroyed in part is still retained 
an paren icith respect to the remainder.— le 
a goat, estimated at ten dirms, having been 
pawned for a debt of the same amount, should 
afterwards dic, and its skin be preserved so 
as to beara value of one dirm, it is detamned 
in pawn in sceurity of a like part of the debt ; 
for as a contract of pawn is completed and 
perfected by the destruction of the pledge 
ae the object of it, namely, a payment of 

ebt, is then obtained), it follows that where 
a part of the pawn remains, the contract 
continues in force in proportion to that part. 
It is otherwise where a goat, having been 
sold, dies before the purchaser takes posses- 
sion, and the skin is preserved; for in that 
ease the contract is completcly void (that is 
tu say, it does not subsist even in regard to 
the skin) ;—because sale is rendered void, 
and entirely done away, by a destruction of 
the goods before the delivery of them to the 
purelinaer ; and such being the case, it can- 
not (in this instance) revert with respect to 
the skin. 

Any increase accruing from the pledge is 
detained in pawn along with it,— EVERY 
species of increase accruing from a pledge 
after the execution of the contract (such as 
milk, fruits, wool, or progeny), belong to the 
pawner, as being the offspring of Is pro- 
perty :—but they are, neverthcless, detamed 
with the original in pawn; for branches ure 
dependent on the stock ; and the contract of 
pawn, being of a binding nature, extend, 
over all its branches. If, however, this off- 
spring be destroyed in the pawnee’s hands, 
he is not responsible for it; because no part 
of the sum opposed to the original is opposed 
to the offspring, as that was not originally 
included in the contract, since the proposal 
and acceptance which form the contract did 
not relate to, or comprehend it. If, on the 
contrary, the aaeinal be destroyed, and the 
offspring remain whole, it is incumbent on 
the payner to redeem the same, by paying 


* By fermentation. (For an explanation 
of this, see Prohibited Liquors.) 
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debt must be divided proportionably to the 
value which the original bore at the time of 
constadine the bargain, and that which the 
offspring bears at the time of redeeming it; 
and the peporen given to the original is, 
upon the loss of it, held to be annulled; but 
that of the offspring remains due, and must 
be paid by the pawnee towards the redemp- 
tion of it.* (A variety of cases are deter- 
mined by this rule, several of which are set 
forth in the Kafayat-al-Moontihee ; and the 
whole are enumerated in the Jama Sagheer 
and Zecadat.) 

The parwnee, using the product from the 
pledge ‘ permission of the parener, ts not 
lable for any thing on that account.—Ir a 
person, having pawned a oat, desire the 
pawnee to nulk it, giving him, at the same 
tline, permission to enjoy whatever quantity 
he might milk, and the pawnce act accord- 
ingly, he is not liable to compensate for the 
miuk he may have thus consumed, nor is his 
elaim, on that account, in any measure dimi- 
nished, sinee he used the milk at the instanee 
of the pawner. If, therefore, the goat die 
unredevemed in the hands of the pawnee, the 
debt owing to him must be divided into two 
parts, proportionate to the value of the goat 
and of the milk; and that part opposed to 
the goat is cancelled ; whilst the other part, 
opposed to the milk, remains duc from the 
pawner; beeause, although the milk be the 
property of the pawner, yet as the pawnee 
consumed it by his desire, the ease is the 
sume as if the pawner had himself taken 
and destroyed it. The pawnee, therefore, 
isnot answerable for the milk: but {it the 
rout die} his claim still exists with respect 
to that proportion which corresponds with 
it. Lhe same rule also obtains with regard 
to the offSpring of a goat, which a pawnee 
eats at the desire of the pawner; and, in 
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“ As this 1s somewhat obscure, it may be 
proper to render it more clear, by a state- 
ment of the casc aecording to the rules of 
proportion. Suppose, therefore, the debt. to 
be one hundred dirms, the original pledge 
valued at one hundred, and its offspring at 
fifty,—in that case the original and offspring, 
wmounting to one hundred and fifty dirms, 
are pawned in security of onc hundred dirms. 
—Now, in order to know the proportions of 
pawn which the original and the offspring 
respectively bear to the whole debt, the 
latter must first be multiplied bygthe ori- 
ginal; and the multiple divided by the 
whole value of both [original and offspring], 
and the product gives the proportion of the 
original ; after which the same process must 
be observed with respect to the offspring ;— 
when the calculation will stand thus: 


150: 100:: inane | the proportion of 

- the original pledge. 

150: 100:: 50-335 the proportion of 
the offspring. 
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posterior to the contract. 
@ may be augmented, but not the 
debt.—THE augmentation of a 
lawful, in the opinion of all our 
as where, for instance, a person, having 
awned a slave for a debt of one thousand 
irms, afterwards gives the slave a garment 
to be detained likewise in pawn in security 
of the same debt;—in which case the 
addition so made to the original pledge is 
lawful, and the garment is included in the 
agreement; the case being, in short, the 
same asif the slave and garment had been 
originally pawned together. On the other 
hand, the increase of a debt in security of 
which a pawn has been taken is not lawful 
(according to Hanecfa and Mohammed) ; 
that is to say, the pledge opposed to a par- 
ticular debt does not also stand opposcd to 
any increase upon it. Aboo Yoosat holds 
that both debts are liquidated. —The addition 
to a pledge, as here stated, is termed Zecadit 
Koosdce, or intentional increase ;* and the 
debt is to be between the value the original 
pledge bore at the time of pawning it, and 
that which tho addition bears on the day of 
its delivery.—Heneo if the value of the 
latter was then five hundred dirms, and that 
of the criginal pledge at the time of conclud- 
ing th agreement one thousand, and the 
amount of the debt likewise one thousand, 
the debt is in that case divided into three 
shares, two of which are opposed to the 
original pledge, and the remaining one to 
the increase ; and according to this propor- 
tion they are respectively charged for, if lost 
or destroyed in the hands of the pawnce. 
Case of increase to a pledged female slave. 
—IF a person, in security of a debt of one 
thousand dirms, pawn a female slave of the 
same value, who afterwards brings forth a 
child likewise cstimated at one thousand 
dirms, and the pawner then inerease the 
pledge by the addition ofa slave also valued 
‘at one thousand dirms (saying to the pawnec, 
““T have added this slave to the child of the 
pledge’), the slave is in that case pawned 
with the child only. If, therefore, the child 
afterwards die, the slave is no longer in 
pawn, insomuch that the pawner may 
resume him from the pawnce without 
making him any return. If, also, the slave 
should die, or be lost, nothing is chargable 
on that account to the pawnec.—lf, on the 
other hand, the mother should die, the debt 
must in that case be divided between the 
value sh¢ bore at the time of concluding the 
contract, and that which the child bears on 
the day of redemption;—and since the slave 
was attached solely to the child, the share of 
the child must therefore be proportionably 
divided between it and the slave, agreeably 
to their respective values, in order that it 
either of them should die he may be charged 
for accordingly. If, on the contrary, the 
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* To distinguish it from accidental in- 
crease by breeding, vegetation, &c. \ 
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fine, with respect to every increase accruing pawner 
| ing 

'her in addition to the pledge” 


plete is ' must in that case be proportiona 
octors ;— | to the mother and the slave® according to the 
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attach the slave to the mother (say- 
the pawnee, ‘‘I have placed him with 

the debt 
ly opposed 


value which they severally bore at the time 
of scisin; and from the sum opposed to the 
mother a proportionate part must be allotted 
to the child; for the pawner, in havin 

laced the slave with the mother, joine 

im (as it were) to the original matter of the 
agreement; whence the child is included in 
the proportion of the mother only. 

Case of a pawner committing one slave in 
pawn for another.—IF a person pawn a slave 
valued at one thousand dirms in security of 
a debt of the same amount, and afterwards 
give the pawnee another slave, likewise of 
the same value, to be detained in place of 
the former, in that case the first slave is 
considered as being in pawn until such time 
as the pawnee restore him to the pawner in 
the way of annulment, the- second slave 
being merely a deposit in his hands until he 
be regularly rendered a substitute for the 
other; for the tirst slave was included in the 
responsibility of the pawnce only because of 
his being possessed in security of debt; and 
as both the scisin and the debt still exist, 
the slave therefore continues a subject of 
responsibility until the seisin be formally 
voided : and such being the case, the pawnee 
is not liable for the second slave, as the 
partics intend one of them only to be in- 
cluded in the pawnce’s responsibility :—but 
upon the pawnee restoring the first slave to 
the pawner, he becomes responsible for the 
sceond, 

Lhe pawnee ts not responsible for the pledge 
after having acquitted the pawner of his debt. 
—Ir the pawnee acquit the pawner of the 
debt, or bestow it on him in gilt, and the 
pledge be afterwards destroyed in his [the 
pawnee’s] possession, he is not responsible 
for it, according to our doctors, proceeding 
upon a favourable construction of the Law: 
—contrary to the opinion of Ziffer. The 
reasons for a favourable construction of the 
LAW in this particular are twofold.—F inst, 
a pledge is insurcd on two conditions ;—one, 
that it be actually possessed by the pawnee ; 
and another, that it be opposed to a debt 
either due or promised. Now compensation 
fur a pledge in the casc of a debt then due, 
is made in this manner,—that if the pawn 
be lost in the hands of the pawnee, his debt 
is extinguished, provided the value of the 

ledge be adequate to the amount of the 
debt: whereas compensation in the case of a 
promised debt is made by constranie the 
pawnee, in case of the decay of the pledge 
in his hands, to make good to the pawner 
the sum he had promised ;—and in a case 
where the pawnee acquits the pawner of 
the debt, or bestows it on him in gift, the 
second condition is wanting, as no debt exists 
in that instance either due or promised. 
SEcoNDLY, one object of a pawner in deli- 


vering the pledge to the pawnee is that, in 
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case of its loss, he may be absolved from | acceptance of payment; and consequen 
any further obligation : but where the!if he do not refund it, a double eee et 
pawnee acquits the pawner of the debt, and | payment is induced, as mentioned in the 
the pawn is aftegwards lost in his hands, the | preceding example. 
desire of the pawner being accomplished, the! Or tf the patoner (with his concurrence) 
awnee is not therefore liable for it (antess, transfer the debt upon another person.—ly 
owever, the pawnee, having remitted the; a pawner transfer the debt which he owes 
debt, refuse to restore the pawn, and prevent the pawnee upon another person (such as 
the pawner from resuming it; for, in that | Zcyd, for instance), who agrees to pay the 
case, if the pledge be lost, he is responsible | same, and the pawnece, having assented to 
for the value, since by such obstruction he: such transfer, acquit the pawner of the debt, 
becomes an usurper, as he no longer possesses : and the pledge is afterwards destroyed in 
a power of obstruction).—In the same man- | the pawnee’s hands, the transfer is thereby 
ner, if a woman take a pledge from her hus- | rendered ineffectual, and the claim of the 
band in security of her stipulated dower, pawncee is annihilated; for although, in con- 
and afterwards exempt him from the pay- | sequence of the transfer, the transterrer [the 
ment of it, or apostatize from the faith before pawner] be acquitted of any further concern 
consummation, and the pledge be then de- in the matter, yet this acquittance is the 
stroyed in her hands, she is not responsible for) same as an actual payment, inasmuch as the 
it, as the dower ous the debt) was remitted. sum, the payment of which he had trans- 
If the pledge be destroyed with him after ferred upon the other person, is ultimately 
he has received payment of his debt, he neust | liciael by him, he having so transferred 
return what he has received, and the debt: it in consequence of his having a claim upon 
stands liquidated.—Ir a pawnee receive pay- | the transferee for a like sum, whence the 
ment of his debt, cither from the pawner or! payment is made from him in eflect ;~—or, if 
from an unconcerned person, ina gratuitous: that person was not indebted to him, atill 
manner, and the pledge be alterwards de- | the pawncr must afterwards repay whatever 
stroyed in his possession, his debt is in con- | sum he may have disbursed in consequence 
sequence extinguished, and it is incumbent , of the transter, as in that case he acted in 
on him to restore what he had reecived to. the capacity of an agent on his behalf, 
the person from whom he received it, whe- | If the pledge be lost after the parties 
ther the pawncr or any other; for the seisin | agreeing that i debt had existed, it stands 
of the pawnee is cquivalent to a receipt of | as a discharge of the supposed debt.—lE a 
payment in case of the loss of the pledge; | person pawn any thing into the hands of 
and in the present instance, upon the pledge | another, and both parties afterwards concur 
being destroyed, the pawnee is accounted to; In saying that no debt had ever subsisted 
to have received payment from the time he | between them, and the pile be then de- 
was first scised of it; and as he is not en-/ stroyed in the hands of the pawnee, it is 
titled, after that, toa second discharge, and | answered by the debt ; in other words, the 
the payment he had received as above then | debt in security of which the thing had been 
becomes such in cffect, it must therefore be | pawned is extinguished ;—for there is still 
refunded.—In short, the discharge of the; a probability of the debt being established 
pawnee’s claim, whilst he remains seised of | by the parties at some future period concur- 
the pawn, does not take place, but continues | Tyg and aoe that it did exist; whence 
suspended until he deliver it to the pawner ; lit Is possible that the debt may be claimed,— 
and such being the case, the pawner is not} a Circumstance which cannot happen in a@ 
therefore, during that time, held to be ac- | case of acquittal of debt. 
quitted of the debt;—and upon the pledge 
being afterwards destroyed in the hands of 
the pawnce, his possession of it under such 
a hace et in effect, : dee pay: | 
ment, and the other payment received whilst r 
he was in possession of the pledge is an- BOOK XLIXx, 
nulled and done away, for otherwise Q) OF JANAYAT, OR OFFENCES AGAINST THE 
repetition of discharge would be induced ;~ PERSON 
for which reason he must refund the money ; 
he received in payment,—and also tor this} Definition of Junayat.—JANAYAT, in the 
reason, that if he were not to refund it the language of the Law, is a term gxpressive 
intent of the pawner would be defeated. of any prohibited act committed either upon 
And so likewise, if he compound the debt. | the person or property :—in the practice of 
—IF a pawnee purchase some specific article i lawycrs it signifies that prohibited act com- 
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from the pawncer in lieu of his debt, or com-! mitted upon the person,* which is called 
pound the debt with him for some specitic 
article; and the pawn be afterwards lost in oe 
his possession, he is still responsible, and}; * Arab. Zat, signifying the body connected 
may therefore be compelled to restore the | with the soul; in opposition to Badn, which 
article which he had either received in pur-| meahs simply the material body. The trans- 
chase or composition; for the seisin of that | lator renders it person or life, as beat suits 
article, in either case, is equivalent to ax®| thé context. 
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murder, or upon a part of the body, which 
is termed wounding or maiming. 


Chap. I.—Introductory. ; 
Chap. Il.—Of what Conaniols Retalia- 


tion. ee 
Chap. IIJ.—Of Retaliation in Matters 
short of Life. : 
Chap. IV.—Of Evidence in cases of 
urder. 
Chap. V.—Of the Circumstances under 
which Murder takes place. 


[This subject, coming under the Penal Code, 
is omitted here. | 


BOOK L. 
OF DEEAYAT, OR FINES. 


Definition of Deeayat.—Dveayat is the 
plural of Deyit, which significs the fine 
exacted for any offence upon the person. 

Chap. I.—Introductory. 
Chap. IJ.—Of Nuisances placed in the 


Hi ala 

Chi», see )f Offences committed by or 
upon Animals. 

Chap. IV.—Of Offences committed by or 
upon Slaves. 

Chap. V.—Of Offences committed by 
usurped Slaves, or Infants, during 
the Usurpation. 

Chap. VI.—Of Kissamit, or the admini- 
stration of Ouths. 


CHAPTER f[. 


[This subject has been omitted tn consequence 
of its forming part of the Penal Code.) 
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CHAPTER II. 

OF NUISANCES PLACED IN THE NIGHWAY. 

Buildings or timbers placed in or projecting 
over the Lahey may be removed by any 
person whatever.—l¥ any person construct 
a bath, or set out a watcr-spout, or erect a 
wall, or set out timbers from his wall to 
build u on, or set up a shop or booth,—in 
the Pablo road, every other person is at 
liberty, however mean and humble his con- 
dition, to, pull down the same, and remove 
it; becduse all people arc entitled to a free 
passage along such a road for themsclves 
and their cattle; and the case is therefore 
the same as where a stranger erects a build- 
ing upon a partnership property ; in which 
instance any one of the partners is at liberty 
to remove such building; and so here like- 
wise the removal is lawful to all, as all are 
alike aie in the rights of the road+ It 
is lawful, however, for the person in question, 
all the above cases, to make use of (he 


in 


FINES. 


[Vv ou LV. 


bath, fountain, or so forth, where they are 
no way injurious to the Somiaunity 3 or as 
he has the right (in common with others) 
of passing and repassing, it follows that, 
provided there be no injufy sustained, the 
obstructing him in the enjoyment would be 
vexatious. But if they be injurious to the 
community, the use of them is abominable. 

They cannot be erected or set up in a 
closed lane without the consent of the inhabi- 
tants.—IT is not lawful for an inhabitant of 
a lane shut up at one end to construct in it 
a bath, sct out a spout, or so forth, without 
the consent of the other inhabitants, whethcr 
it be injurious to them or otherwise; for as 
the lane is, in fact, their property (whence it 
is that the right of Shaffa with respect to 
the houses in it appertains equally to them 
all), their acquiescence is therefore indis- 
pensable. In a public road, moreover, the 
conversion to particular use is lawful to 
all men indiscriminately, excepting only in 
instances where it may prove detrimental ; 
for as itis impossible to obtain the acquies- 
eenee of every individual of the community, 
each is therefore accounted a proprietor, lest 
his right of use should be altogether de- 
feated :—but it is not so in a closed lane; 
for as it practicable to obtain the acquiescence 
of all the inhabitants of the lane, the pri- 
vileges of partnership therefore hold good, 
both actually and virtually, with respect to 
each individual of thei. 

AL person erecting a building, §e., in the 
highway incurs a fine for any person.—IF a 
person creet a building in the public high- 
way, as before mentioned, and 1t happen to 
fall upon and destroy any one, a fine 1s due 
from the Akilas of the person in question ; 
because he was the oecasion of the destruc- 
tion, and was guilty of a transgression in 
having erected a building in such a situation ; 
and a person who occasions a destruction is 
responsible where he has in any respect trans- 
eressed, as in the case of digging a well in 
the highroad. The same rule also obtains 
where the building falls upon and thus de- 
stroys @ man or an animal. 

(Or number of persons) tt may occasion 
the destruction of.—I¥ a man stumble over 
the ruins of such building, and fall upon 
another man, and they both, dic, the person 
who erected it 1s responsible for both, and 
nothing is due from him who fell upon the 
other; for as the builder was the primary 
cause of the accident, the case is therefore 
the same as if he had struck the person who 
fell, and so caused him to fall upon the 
other, and they had both died in conse- 
quence. 

Case of death occasioned by the fall of a 
spout,—I¥r a water-spout, set out from a 
house over the public road, fall upon any 
peron and kill him, an examination must 

e made to discover which part of the spout 
it was that hit the person; andif it appear 
that he was struck by the end next the 
house from which it had projected, fio atone- 
«ent is due from the person who set it up, 

‘ 
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because with respect to that part he is not a 
transgressor, since he had placed that in his 
own property; but if it appear that the 

eceased was struck by the projecting end, 
the person who set it up is responsible, be- 
cause with respect to that part he is a trans- 
gressor, as having caused the spout to project 
over the road without any necessity, since 
he might to as good purpose have fixed it up 
so as not to project over the road at all.— 
(It is to be observed that in this instance 
explation 18 not incumbent on tho fixer up 
of the spout ;—nor is he excluded from in- 
heritance ; for he is not the actual perpetrator, 
but stands merely guilty of homicide by an 
intermediate cause.)—If, on the other hand, 
it appear that the deceased was struck by 
both ends of the spout, the fixer-up is re- 
sponsible for an half of the fine, and the 
other half drops; in the same manner as 
where a person is wounded by another, and 
also by a lion or tiger, and dies,—in which 
case an half only of the tine is due from the 
wounder. If it cannot he discovered which 
part of the spout struck the deceased, in 
this case also an half of the fine is due; for 
the accident may have happened in cither of 
two ways, In one of which the complete fine 
is due, and in the other nothing whatever; 
and therefore, in contemplation of both eir- 
cumstances, an half is imposed. 

A person having fired up a nitisance upon 
his house, is responsible for any damage it 
may oceasion even after he has sold the house, 
—Il¥ a person construct a balcony, projectin 
from his house, and then sell the house, an 
the balcony afterwards fall upon any person 
and destroy him,—or, if a person set up a 
piece of timber in the middle of the high- 
way, and afterwards sell it, and deliver it to 
the purchaser, and he {the purchaser] declare 
him acquitted of all accidents which may 
happen from it, and leave it there until it 
fall and kill some person,—the seller is re- 
sponsible in both instances, and nothing 
whatever falls upon the purchaser ; because 
the act of the seller (in constructing the 
balcony, or setting up the timber) is not 
done away by the extinction of his property ; 
and as such act occasions responsibility, he 
is responsible accordingly, and not the pur- 
chaser, who has not done any act to occasion 
responsibility. 

A person laying fire in the highway is 
responsible for an y thing which may be bunt 
in consequence.—I¥ a person lay tire in the 
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highway, and any thing be burnt. in conse- 

uence, he, as having transgressed, 1s respon: 
sible for the damage. If, however, after the 
fire being thus laid in the highway, the wind 
should blow it to another place, and any thing 
be burnt in consequence, he is not respon 
sible, as by the wind carrying off the fire 
his act is done away. Some, indeed, say 
that if the fire was laid in the highway at a 
time when the wind was high, he is respon- 
sible; because he laid the fire there, not- 
Withstagding his knowledge of the probable 
consequence; and therefore the act of th 
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wind, in ing it off, is in effeot the sam 
as if he had himself carried it to the place 


which was burnt. 

Workmen constructing a nuisance are re. 
sponsible for any accident it may occasion 
before their work be fintshed.—I¥ a person 
hire workmen for the purpose of constructing 
a balcony, or a penthouse, and such bal- 
cony or penthouse fall upon and kill a 
man before the workmen had finished it, the 
responsibility falls entirely upon the work- 
men; for the deccased was destroyed in con- 
sequence of their act; and so long as they 
continue engaged in the work, the balcony 
or penthouse Is not held to be delivered to 
theiremployer. ‘Their act is therefore con- 
strued into homicide, insomuch that they 
must perform an expiation for it. Besides 
as their cmp did not hire them to ki 
any pron: nut to construct an erection, the 
accident has therefore no relation to the con: 
tract of hire, but attaches to tho workmen 
alone, whence the damage also attaches solely 
to them, as being a consequence of their act. 
If, on the contrary, the balcony or penthouse 
in question fall after the work is finished, 
the owner of the house is responsible, on a 
favourable construction ; for in this case the 
contract of hire has been completely fulfilled, 
insomuch that the workmen have become 
entitled to their wages. Their act has there- 
fore devolved upon their employer, who con- 
sequently stands in the samo predicament as 
if ‘Ne had himself performed the work; and 
he is responsible accordingly. 

A person is responsible for any accident 
occasioned by his throwing water in the 
highway—Ir a person spill water on the 
highway, either purposely, or by performin 
his ablutions there, and a man or anima 
coe in consequence, a fine for the man is 

ue from the person’s Akilas, or a com- 

ensation for the animal from the person 
limself; because he has been guilty of a 
trfusgression, injurious in its consequences 
to the passengers upon the road. It is 
otherwise where water is spilled in a closed 
lane by one of the inhabitants, and a man 
or animal perishes in consequence ; or, where 
an inhabitant of such a lane sets down any 
thing in the middlo of it, and a man or 
animal falls over the same, and so perishes ; 
for in none of these cases does responsibilit 
attach to him, as any inhabitant of a close 
lane is entitled, in virtue of his residence, 
to perform these acts in such lane, in the 
same manner as in a partnership house. 
Lawyers remark that what is here, advanced 
applics only to a case where water*is spilled 
upon the road in large quantities, such as 
commonly renders the footing insecufe ;— 
but that if the water be only in a small 
quantity, and not in a degree to endanger 
ihe assenger, there is no selena 
nless the person who sustained the damage 
had wilfully passed over such water.—IF a 
perypn knowingly and wilfully pass over a 
road in which water has been spilled, as 
akpve, and perish in consequence of falling 
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in it, nothing whatever is incurred by the 
pereon who spilt the water, since here the 

eceased has perished from his own wilful- 
ness or obstinacy. Some, however, remark 
that this rule obtains only where the water 
is spilled over a part of the road, for in that 
case a part remains unaffected by it;— 
whereas, if it extend over the whole road, 
the passengers have no option; and (as they 
further observe) the same distinction holds 
with respect to timbers, or other nuisances, 
set up in the highway. 

The person who directs water to be 
sprinkled in the road is responsible for 
accidents.—Ir a shopkeeper desire a person 
to sprinkle water in the front of his shop, 
and another person fall there, and die in 
consequence, the responsibility rests upon 
him who gave the order [the shopkecper], 
on a favourable construction (and so like- 
wise, if a shopkeeper hire a workman to 
erect a stall or other edifice in the front of 
his shop, and after it is finished a person fall 
over it and dic);—because the order given 
by the shopkceper is of a lawful nature, his 
right to the precincts in front of his shop 
being superior to that of any other person ; 
and therefore the act of the person whom he 
directed must be referred to himself.—It is 
otherw:sc where a person orders another to 
throw water, or erect an edifice, in the 
middle of the highway; for in this case the 
responsibility rests upon him who obeyed 
the order, as an order to this cffeet is unlaw- 
ful, the man who gave the order possessing 
no superior right in the highway. 

Case of a person digging a well, or laying 
a stona, in the highway.—1v a person dig a 
well, or lay astone, in the middle of the 
highway, and a man perish in consequence, 
a ie is due from the Akilas of the person 
who placed such nuisance there. If, on the 
contrary, an animal wero thus to perish, the 
compensation for the same rota be due 
from the property of the person in questién ; 
because, as he has been guilty of a trans- 
gression, he is therefore responsible for any 
accidents it may occasion; and as the Akilas 
are not implicated except in offences against 
the’person, it follows that, in cases of pro- 
perty mere the responsibility rests solely 
upon the offender himself. 

Lhe throwing dirt, or digging a hole, in the 
highway its the same as placing a stone there. 
—Txx throwing of dirt or earth in the high- 
way, or the carrying away of earth thence, 
so as to occasion an hollow, is the same as 
placing there a stone or log of wood, for the 
reasons ‘diready explained. It is otherwise 
where a person merely sweeps the road; for 
in this case he is no way liable to respon- 
sibility, as his act of sweeping does not 
occasion any nuisance, but rather the con- 
trary. If, however, this person leave aon 
heap of the sweepings in the road, so as to 
occasion accidents, he is responsible, sinco in 
acting thus he is guilty of a transgressign. 

_ Lhe remover of a nuisance to another spot 
tneurs responsibility for any accident tt myty 
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afterwards occasron.—IF¥ a person lay a stone 
in the highway, and a second person remove 
the stone to another part of the road, and a 
man be thereby destroyed, the responsibility 
rests upon the remover of tke stone; because 
the act of the original depositor is abrogated 
in its effect, by the place which he had 
occupied with the stone being cleared, and 
another place being occupied with it by the 
act of the remover,—who is therefore re- 
sponsible for the consequence. 

There is no responsibility for accidents 
occastoned by a sewer constructed in the 
highway by public authority.—Iv is re- 
lated in the Jama Sagheer, that if a 
person construct a common. sewer in the 
public highway, by the order or com pusion 
of the Sultan, he is not responsible for 
consequences ; because, in constructing the 
sewer, he has not committed any trans- 
gression, for in so doing he acted by order 
of the Sultan, who possesses a paramount 
authority with respect to all public rights. 
It is otherwise where a person does so 
without such an order; for in that case he 
is responsible, as having transgressed, in 
presuming to encroach upon the public 
rights without a sufficient authority :—be- 
sides, acts with respect to the highway are 
permitted under a condition of satety,—that 
is, under the condition that they be not 
injurious. It is to be observed that this 
distinetion holds in all cases of acts with 
respect to the highway, as the same reasoning 
equally applics to every other instance. 

1 person digging a rwell in his own land ts 
not responsible for any death wt may occasion, 
—Ir a person dig a well in his own land, 
and another be killed by falling into it, the 
digger of the well is not responsible, as he 
has not transgressed ; and the same rule also 
holds where a person digs a well within the 
preeincts of his house, a man being entitled 
so to do, for the purposes of domestic 
convenicnee. Some say that this rule with 
respect to a well dug in the precincts of a 
house holds only in cases where the house- 
holder has cither a property in such pre- 
cincts, or possesses a right, by immunity, 
of digging therein ;—but that where the 

recinct 1s public, or held in partnership 
e in the case of a court or closed lune), the 
digger is responsible, since in digging the 
well under such circumstances he 1s guilty 
of a transgression.—This is approved. 

A person falling into a rell, and there 
dying of hunger, does not occasion responsi- 
bility.—I¥F a person dig a well or pit in the 
highway, and another happen to fall in, and 
there perish of hunger, the digger is not 
responsible, according to Haneeta, because 
the deceased has here died of hunger, and 
not in consequence of the excavation, as his 
death cannot be attributed to the latter 
unless he be killed by the fall, which is not 
the case in this instance. 

Workmen employed to dig a well in 
anather’s land are not responsible for acci- 
gents unless they be aware of the trespass,— 
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iy a person hire workmen to dig a well in | liberty of carrying it to the condition o 
the precincts of his neighbour’s ‘abitation, does not operate a hardship <ipon fat id 


and they dig it accordingly, and a man be 
killed by falling into it, the responsibility 
rests upon the ergployer, not upon the work- 
men, provided they dug the well under the 
idea of the place being within the precincts 
of their employer; because, as a contraot of 
hire, ignorantly engaged in, is lawful and 
valid in appearance, their act is therefore 
referred to the hirer, they themsclves having 

roceeded under a deception:—the case 

eing, in fact, the same as where a person 
desires another to slay ‘‘such a goat,” and 
he does so accordingly, and it afterwards 
appears that the goat was the property of 


whereas, the business of the wearer is not 
merely the taking care of his garment, but 
the wearing of it; and therefore, as the re- 
stricting his liberty of use to the condition of 
safety would operate as a hardship, his use 
of it is not restricted to any particular oon- 
ditions, but is allowed to him generally. 

A stranger hanging up a lamp, or strewing 
gravel, §c,, in a mosque, ts responsible for any 
accidents which may arise hereon a 
person hang up a lamp, or spread a carpet, 
or strew gravel in a mosque aparopriatnd to 
any particular tribe or people, and any per- 
son perish in consequence, nothing isinourred, 


another,—in which case the compensation is} provided the person who hung up the lamp, 
paid by the person who gave the order. It | or so forth, be one of that people ;—whereas, 


is otherwise where the workmen dig the 
well, knowing, at the same time, that the 
place is not within the precincts of their 
employer; for in this case they are re- 
sponsible; because the contract is not here 
valid in appearance, as they have not been 
deceived. 

The builder of a private bridge, §e., is not 
responsible for any life which may be lost in 

assing over tt.—IAr a person construct a 
bridge or lay a plank, in the highway [over 
a stream} without authority, and another, 
wilfully passing over such bridge or plank, 
fall off and perish, still the person in ques- 
tion is not responsible ; because aldimurli he 
be the creator of the cause, and therefore a 
transeressor, yet as the deceased was a wil- 
ful agent,* aud transgressed in his own 
act,t his destruction is therefere referred to 


himself; and also, because where the act of 


one who has an optionintervencs, it precludes 
the reference of the destruction to the first 
agent; as where (for instance) a person digs 
a wellin the highway, and another gives a 
man a push, and thereby causes him to fall 
into the well, so that he dics,—in which case 
the responsibility rests upon the person who 


gave the push, since his act, being the act of 


a wilful agent, precludes a reference of the 
destruction to the digger of the well. 

A porter ts responsible for accidents occa- 
sioned by his load.—I¥ a person be carrying a 
load upon the highway, and the load fall 
upon any person so as to kill him, or fall in 
the road so as to cause a person to stumble 
and thercby occasion his dite the respon- 
sibility rests upon the cartier ;--whervas, if 
a person be wearing a cloak upon the high- 
way, and it fall upon any person, or upon the 
road, so as to occasion death, the carrier of 
the cloak is not responsible. The difference 
between these two cases is, that as the busi- 
ness of the carricr is to take care of his parcél 
or load, the circumstance of restricting his 





* Arab. Mohashir;—literally a perpetra- 


tor. 

+ (Probably) as having passed over the 
bridge, &c., without leave from the builder 
of it. 

® 


if a stranger do any of these acts, he is re- 
sponsible. In the same manner, if one of 
a people of a mosque sit in that mosque, 
and any person perish in consequence, he is 
not responsible, provided he be, at the time, 
engaged in prayer: but if he be engaged in 
reading the Koran, or teaching, or be wait- 
ing for the time of prayer, or sleoping (either 
during prayer or at any other time), or con- 
versing, he is responsible. Tho reason for 
the law in tho former instance is, that as all 
the regulations of a mosque, such as the ap- 
pointment of a priest or a supervisor, the 
opening and shutting of the doors, and so 
forth, appertain sulely to the people to whom 
the mosque belongs, and not to any others, 
their acts are therefore of a neuveal watune, 
and are not restricted to the condition of 
safety; whereas the acts of all others with 
respeet to it are cither transgressive, or per- 
mitted under the conditien of safety; anda 
yous Intention docs not prevent responsi- 
bility where the person crrs in the manner 
of his piety. The reason for the law in the 
sveond instance is, that a musque is con- 
structed particularly for the purpose of prayer, 
toewhich reading the Koran, teaching, or so 
forth, are only (as it werc) appendages; and 
us it is indispensable that a distinction o 
made between the original and the branch, 
or dependent, the act of prayer (which is the 
original) ig therefore permitted generally, 
Without any restriction to tho condition of 
safety, whereas all other acts or employments 
arc so restricted. 

But he is not responsible for accidents 
occasioned by his own person.—I¥ a stranger 
to the pcople of the mosque be at prayers in 
it, and a person fall over him, and die in 
consequence, the stranger 1s no way respon~ 
sible; because (as has been already qbserved) 
a mosque is constructed for the purpose of 
prayer; and although the right of public 
prayer appertain solely to the people of that 
mosque, yet any person is entitled to pray 
there alone. 


Section. 
Of buildings which are in danger of falling. 


Phe owner of a ruinous wall is responsible 
for any accident occasioned by rt after having 
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_recewed due warning, and requisition to 
pull it down,—Iv_a wall belonging to any 
person lean towards the public highway, and 
& person require the owner to pull it down, 
and call people to witness his requisition, 
and the owner neglect taking it down, until 
at length it fall and destroy either man or 
property, the owner is responsible for the 
damage so occasioned, on a favourable con- 
struction. Analogy would suggest that he 
is not repoiisible (and such is the doctrine 
of Shafci); for he has neither perpetrated 
the destruction himself, nor done any thing 
transgressivcly to occasion it, as he built the 
wall in his own right, and its tottering, or 
the wind shaking it, were not his acts, 
whence the case is the same in effect as if the 
wall had fallen previous to the requisition, 
and calling of witnesses, as aforcsaid. ‘The 
reasons, however, for a more favourable con- 
struction of the LAW in this particnlar are 
twofold.—First, upon a wall leaning over 
towards the highway, the public communica- 
tion becomes interrupted, and the way* 
occupicd by the property of the owncr of 
that wall. When, therefore, any person 
makes Rippon to him, and requires him 
to clear the way, it is incumbent on him s0 
to do; and he is consequently guilty of a 
transgression in neglecting it, and therefore 
remain. responsible for any damage it may 
occasion ;—In the same manner as where a 
man finds his garment upon another, and 
demands it of him; in which case, if that 
other refuse to deliver it, he is guilty of a 
transgression, and is consequently responsible 
for the garment if it should be lost whilst in 
his possession.-SEconpiy, if the owner of 
the wall were not made responsible for any 
damage its falling might occasion, he would 
neglect to remove the nuisance, and con- 
sequently passengers would sustain aninjury, 
as they would be deterred from going by the 
place, for fear of the wall falling on them. 

he removal, moreover, of any thing inju- 
rious to the community is a duty incumbent 
upon the person to whom it belongs; and as 
the owner of the wall is the person immedi- 
ately concerned in the present instance, it is 
therefore incumbent on him to take it 
down, notwithstanding his so doing may be 
prejudicial to himself, since private interest 
must yield to public benefit. It is requisite, 
however, that such a time be allowed as may 
admit of the owner taking down his wall, 
this being indispensable to the establishment 
of offence from neglect or delay. If (after 
the requisition for pulling it down) any per- 
son be degsroyed by the wall falling, a tine is 
due from the Akilas of the owner, not from 
the gwner himself; for as the offence, in 
this instance, is still short of homicide by 
misadventure, an alleviation is admitted a 


* Arab. Hawa; literally, the air, or atmo- 
sphere; a phrase generally used where the 
nuisance or obstruction is not immediately 
upon the ground. | 
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fortiori, lest the owner should suffer toc 
severely:—but if, on the contrary, property 
(such as an animal, or household goods) be 
destroyed, the compensation for it must be 
paid by the owner of the wall, as the Akilas 
are not implicated in the responsibility for 
property. It is to be observed that the ap- 
plication [that is, the requisition for pulling 
down the wall] is acondition of responsibility, 
but not the taking to witness; for the latter 
is called in aid merely with a view to establish 
the former, in case of the owner of the wall 
denying it, and is therefore used only out of 
caution. The application is made by the 
claimant saying to the owner of the wall, 
‘“Your wall has become dangerous ;—you 
must therefore take it down, lest it prove 
destructive ;’? and the taking to witness is 
effected by his saying to the bystanders, ‘‘ be 
ye witness that ‘é have required this person 
to take down his wall.’’—It is proper, how- 
ever, to remark that the taking to witness 
before a wall has become ruinous or crooked 
is not valid, as transgression cannot be estab- 
lished previous thereto. 

A person building a crooked wall is re- 
sponsible for the damage occasioned by tts 
falling.—\l¥r a person build a wall in the 
highway, leaning over from the first, law- 
yirs remark that he is responsible for any 
thing which may be destroyed by its falling, 
independent of the requisition before men- 
tioned, as having been guilty of a transgres- 
sion in the building of it, in the same manner 
as a person who constructs a balcony or 
gallery projecting over the highway. 

The requisition is established upon the 
evidence of one man and two women.—THE 
evidence of one man and two women suffices 
to establish the application above described ; 
for it is not here requisite, ag in cases of 
murder, that both the witnesses be males 
the death ovcasioned by the falling of a wall 
not amounting to murder. 

A Zimmee, may make it, as well asa Mus- 
sulman.—A MussuLMAN and a Zimmee are 
upon an equal footing with respect to the 
requisition for pulling down the wall, as all 
mankind are partners in the right of passin 
along. The application is therefore valid, 
by whomsoever 1t be made,—whether a man, 
a woman, a frce man, a Mokatib, a slave 
(provided his master give him permission 
to litigate the point), or an intant (with 
permission to litigate from his guardian).— 
It is also valid whether made by the Sultan 
or any other; for as the application affects a 
matter of right in hich all are equall 
concerned, all are therefore equally eauivled 
to make it. 

Or the inhabitants of a dea ip e house. 
—I¥ a wall lean over towards a neighbouring 
house, the owner of the house is entitled to 
require it to be pulled down,—or the tenants, 
whether they be hirers or borrowers,—for to 
such persons in particular the right apper- 
tains 2 fen yee yf delay, it 

nad if those last grant a term of detay, 2 
ts nn eae the owner or tenants’ of the 
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house grant the owner of the wall a term of 
delay, or exempt him from responsibility for 
any damage which may be occasioned by it, 
it 1s lawful, and the owner of the wall is not 
responsible in aase of any thing being des- 
troyed by its fall, because the right of the 
owner or tenant alone is concerned. It is 
otherwise where a wall leans over a road, 
and the magistrate, or the person who made 
the requisition for pulling it down, grants a 
term of delay, or an exemption; for this is 
not valid ; and the owner of the wall conse- 
quently still remains responsible in case of 
its falling and destroying any thing; because 
here the right of every one is concerned ; and 
the magistrate, or the person who made the 
requisition, is not at liberty to annul a right 
of the public. 

A person selling a ruinous house, after 
requisition, is not responsible for any 
cecidents it may oecasion.—I¥, after appli- 
cation, a person sell a house, the will of 
which leans over, and the purchaser take 
possession of it, and any thing be then de- 
stroyed by its falling, there isne responsibility 
whatever upon cither party.—The seller is 
not responsible, as offence eannot be estab- 
hished in him unless it appeared that he 
neglected to take down the wall, having 
ot the same time ability so to do; and here 
his ability has terminated with the sale :— 
neither is the purchaser responsible, because 
10 application has been made to him. But 
if application be made to the purchaser after 
the sale, he then becomes responsible, as in 
that case he possesses the ability of eomply- 
ing with the requisition. 

The requisition (to be valid) must be made 
to a person capable of complying with it.— 
THE appheation and requisition for pulling 
down a ruinous wall are valid when made to 
any one who possesses the power of pulling 
it down ;—but not when made to one who 15 
not possessed of this power, such as a pawnee, 
i. trustee, a borrower, or a renter. he 
application and requisition in question are 
therefore valid when made to the pawner of 
i) house, as he has it in his power to pull 
down the wall by redeeming his house. 
They are also valid with respect to a wall 
belonging to an infant when made to the 
infant’s parents or guardians; and if, afier 
the requisition, they neglect to pull down 
the wall, and any thing be destroyed by the 
fall of it, the pombenesue falls upon the 
infant’s property, because their act is, in 
effect, the act of the infant. They are like- 
wise valid with respect to a Mokatib, as he 
may be authorized to pull down a wail; and 
also, with respect to a trading slave, whethes 
indebted or otherwise, for the same reason ; 
—and if, in this last instance, the slave 
neglect to pull down the wall, and any 
property be destroyed by the wall fall- 
ing, the compensation tor it rests upon 
the slave’s person ;*—or, if a man be de- 





> cae | is, he must either be made over or 


redeemed, ag in other cases of offence, F 
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Biro you, the fine is due from the master’s 
Akilas. 

The requisition, made to one of several 
coparceners, affects that coparcener in par- 
ticular.—I¥ a ruinous wall be held in co- 
parcenery by several heirs, and a person 
apply to one of the heirs, requiring him to 
pull down the wall, the application affects 
that heir in particular; and accordingly, if 
any thing be afterwards destroyed by the 
falling ot the wall, the heir who was applied 
to is responsible in proportion to his share of 
inheritance ; for it was in his power to have 
remedied the nuisance by referring the mat- 
ter to the Kazee, and representing the cir- 
eumstanee to him, requiring his order to his 
copareeners (if present) to pull down the 
wall,—or (if absent) his authority to do so 
himself, 

After a wall falls, it ts the duty of the 
owner to remove the runs; and failing of 
this, he is responsible for subsequent accidents, 
—ITr a ruinous wall fall upon a man, after 
application, and destroy him, and another 
person fall over the corpse, and so. perish, 
the proprietor of the wall incurs nothing for 
this second person, beeause the removal of 
the eorpse was incumbent upon the heirs, 
not upon him. If, on the contrary, another 
person, after the wall falling, be destroyed 
by stumbling over a fragment of the ruins, 
the owner of the wall is responsible, as it is 
his business té elear the road of all such 
fragments, since those are his property, and 
an application with respect to the wall itself 
is (as 1 were) an application with respect to 
the fragments, the intention of it being to 
clear the highway. 

The oener of a racnous wall is not respon- 
sthle for aceidents vecastoned by the fall of 
any article from it, unless such article belong 
fo him.—I¥ a person make application con- 
cerning a wall which Jeans over towards tho 
highway, and it afterwards fall, throwing 
do@n a vase, or urn, which had stood upon 
it, and a man be thereby destroyed, the 
owner of the wall is responsible, provided 
the vase or urn was his property, as the 
freeing the road from it rested upon him. 
If, on the contrary, the vase or urn be the 
property of sume other, the owner of the wall 
1s not respunsible, since the freeing the road 
from the vase or urn rests upon him to whom 
it belongs. 


e 
CHAPTER III °° 
OF OFFENCES COMMITTED BY OR UPON 
ANIMALS, 


The rider of an animal is responsible for 
any damage occasioned by it, which tt was 
in his power to prevent.—THE rider of an 
animal is answerable for any thing which 
the animal may destroy by treading it 
down, or by stnking it with his head, hi 
fog feet, or his body: but he is not regpan- 
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falling off.—Iz a person be driving an animal 

along, and the animal’s saddle or load, or any 
thing else which may be upon it, fall off, and 
kill a man, the driver is responsible, as having 
been guilty of a transgression, in Ben lecine 
to secure the load, or so forth, properly upon 
the animal, for if it had been sufficiently 
secured, it could not have fallen off. - 

Responsibility in the case of a string of 
camels,—T'1k& person who leads a string of 
camels is responsible for any thing which 
they may tread down. If, therefore, the 
camels tread down ainan, the fine for him 
is due from tho leader’s Akilas, or, if they 
tread down property, he is to make compen- 
sation for the same ; because it was his busi- 
ness to look to the camcls, in the same man- 
ner asadriver; and as, where he neglects 
so to do, he is guilty of a transgression, and 
transgression occasions responsibility, he 1s 
responsible accordingly :—but the respon- 
sibility for the person rests with his Akilas, 
and that for the property with himself, as 
has been already explained. If there be a 
driver to the string, as well as a leader, the 
responsibility rests equally with both; be- 
cause, as the leader of one camel is the leader 
of the whole, so the driver of one is the driver 
of the whole, the halter of cach being fastened 
to the one immediately before him, | ‘This 
rule, h. wever, obtains only where the driver 
is at the end of the whole string; for if he 
be in the middle, and there lay hold of the 
halter of one of the camels, he alone is re- 
sponsible with respect to such damage as 
may be occasioned by the camels which come 
after him; because the leader at the head of 
tho whole cannot be said to lead thosc, on 
account of the string being thus interrupted; 
—but both are cqually responsible for any 
damage occasioned by the camels before him, 
since he drives those at the same time that 
he leads tho others. 

Ira person fasten a camcl toa string of 
camels, with the leader’s know ledge, and 
the camel so fastened tread down a man, the 
fine for him is due from the leader’s Akilas, 
because it was in his power to have looked 
after and watched his camels, so as to pre- 
vent an additional one being joined to the 
string; and in neglecting so to do he was 
guilty of a transgression; which occasions 
responsibility. Now the homicide, in this 
instance, is homicide by an intermediate 
cause; and the fine for it therefore falls upon 
the Akilus, in the same manner as in a case 
of homicide by misadventure. But the 
leader’s Akilas are entitled afterwards to 
reimburse themselves by taking the amount 
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cide, the destruction having been occasioned. 
by the leading of the string, not by fasten- 
ing the additional camel ;—and as the actual 
perpetration of the homicide is a thing of a 
more forcible nature than the mere creation 
of the cause of it, the responsibility conse- 
quently first falls upon the Akilas of the 
leader. Lawyers remark that what is here 
advanced (of the leader’s Akilas having 


recourse to the Akilas of the fastener) applies 


only to a case where the additional camel 
was fastened to the string at a time when it 
was moving forwards; for as, in this case, 
the fastener does, as it were, direct his camel 
to be led, he therefore impliedly assumes the 
responsibility for such damage as it may 
occasion :—but where the additional camel 
was fastened to the string at a time when it 
stood still, and the leader afterwards leads it 
on, and a man is trodden down by this 
additional camel, the responsibility rests 
with the leader’s Akilas, who are not entitled, 
in this case, to reimburse themselves from 
the Akilas of the fastener, beeause here the 
leader appears to have Icd on the camel of 
another without that other’s concurrence, as 
he has not signified his consent either ex- 
pressly or by implication. 

1 person is responsible for the damage 
occasioned by hunting his dog at anything.— 
Iv a person let slip* his dog, and drive him 
(that is, run after him), and the dog, with- 
out stopping, destroy any thing, the respon- 
sibility for it rests with the person who let 
him slip, the act of the doe being attributed 
to him because of his driving him ,—whereas, 
if a person cast. off his hawk, and drive her 
(as above), and she, without stopping, destroy 
any thing, the person who cast her off is not 
responsible. —(Lhe reason of this distinction 
between a dog and a hawk is, that a quadru- 
ped is capable of being set on or driven, 
whereas a bird is not s0,—whence a regard 
is paid to the driving of the onc, but not of 
the other). 

But not wntess he drive or encourage the 
dog.—\¥, on the contrary, a person let slip 
his dog without driving him (that is, with- 
out running alter him), and he destroy any 
thine without stopping, the person who let 
him slip is not responsible ; because, as the 
dog, in this instance, acts from his own op- 
tion, lis act cannot be attributed to the per- 
son who let him slip.—It is related as an 
opinion of Abvoo Yoosaf that, in all those 
cases, the person who cast off the hawk or 
let slip the dog is to be held responsible, out 
of aregard to the preservation of property. 
Mohammed also observes, in the Mabeooe, 


of the fine from the Akilas of the person who ,that where a person lets slip or casts off any 
fasténed the additional camel to the string ;' animal upon the highway, and the animal, 


because it was by his act that they became 
subjected to the payment of it; and the only 
reason why the responsibility did not fall 
upon them at the first is, that the act of fas- 
tening the additional camel was a soit of 
creation of a cause, whereas the leading of 
the string is, in the eye of the law, equiva- 
Jent to the actual commission of the 10 Tpi- 


without stopping, kills a man, the responsi- 
bility for the same rests upon the person who 
cast it off, or let it slip, whether he have 
driven it, or otherwise, the motion of the 


«Literally, give head to. (See Hunting, 
», 624, 
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animal being referred to the person who 
let him slip, so long as it continues to 
move on in a straight line :—but that, 
upon the anima] turning off to the right 
r left, the effect of letting it slip termi- 
nates,—in other words, the person is no 
sone responsible in case of any damage ;— 
and the same rule also holds ale the ani- 
mal stops, and then moves on of itself; for 
if, afterwards, anything be destroyed, there 
is no responsibility. 

Nor where he has let him slip at game.— 
Ir a person let slip his dog at game, and the 
dog destroy any thing else, without stopping, 
yet the person who let him slip is not respon- 
sible, provided he did not. drive (that is, run 
after) him; for as hunting is a thing un- 
limitedly lawful, and is not restricted to the 
condition of safety (it nut being an exertion 
which can effect any other than the hunter 
himself), transgression (which is the oceasion 
of responsibility) cannot be established in 
this instance. If, on the contrary, a person 
let slip his dog on the highway, and the dog 
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and two of his driver), the animal may 
therefore be said to have four eyes,—whence 
a fourth of his value is due for the loss of 
one eye. 

Cases of damage occasioned by an animal, 
having a rider on its back.—I¥ a person be 
riding upon his beast on the highway, and 
another person strike or goad the beast, with- 
out the consent of the rider, so as to cause it 
to kill a man by kicking, or treading him 
down, or running over him, the cnpouethilit 
rests upon the person who so struck or goade 
it, not upon the rider; because the former 
was the instigator of the animal’s act, which 
must therefore be referred to him ; and also, 
because this person is the producer of the 
cause of the accident (for an animal naturally 
kicks upon being struck or goaded), and, as 
such, is guilty of a transgression, having 
goaded the beast without the rider's consent} 
and as the rider has not in any respect trans- 
pressed, he (the goader] is therefore solely 
responsible.—(If, however, the rider, at the 
time of the other person striking or goading 


destroy any thing without stopping, compen- | the beast, had stopped it in the highway, the 
sation must be made by the person who let responsibility rests upon him andthe goader 


him slip; because, although the occupancy 
of the highway be a matter of a neutral 
nature, still it is restricted to the condition 
of safety, as being an exertion affecting the 
community; and the letting slip the dog 
being an endangering of the safety of the 
highway, is therefore a transgression, and 
consequently induces responsibility. 

A man, casting off his animal on the high- 
way, ws responsible for any depredations it 
may commit.—I¥ a person cast off or set 
loose an animal on the highway, and the 
animal move straight on, and then, turning 
to the right or lett, tread down corn, or s0 
forth, the person who cast it loose is respon- 
sible; but not if there be more roads than 
one. If, on the contrary, an animal break 
loose, and then, moving on of its own accord, 
kill a man, or tread down property, either 
by night or day, the owner is not respon- 
sible; because the prophet has so ordaincd ; 
and also, because the act of the animal can- 
not, in this case, be attributed to the owner, 
since he neither cast it off nor drove it. 

For the eye of a goat an adequate compen- 
sation 1s due ; and for the eye of a labouring 
animal a fourth of the valve.—-I¥ a person 
put out one of the eyes of a goat, he must 
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(not for any determinate part of 


in equal shares, as in this caso he also has 
transeressed, In having stopped the animal 
upon the roud.)--Lf, on the contrary, the 
beast. strike out at the person who goaded 
or struck him, as above, and he die of the 
kick, his blood isof no account, as he may 
be said to have slain himself. If, on the 
other hand, the beast throw his rider, and 
kill him, the fine for him is due from the 
Akilas of the goader or striker, ho having 
transgressed in producing the cause of the 
accident. 

Iv a person be riding or stopping upon his 
beast on his own land, and another goad or 
strike the beast without the rider’s consent, 
and the beast fly out and tread down a man, 
‘he responsibility rests upon the person who 

9 wvaded or struck it, and not upon the 
rider, for the reasons before explained.—If, 
on the other hand, a person be riding upon 
his beast on the highway, or stopping upon 
it on his own land, and another goad or 
strike it by his desire, and it fly out and 
tread down a man, neither the rider nor the 
other are in any degree responsible :—the 
latter 1s not so; because his act of striking 
or goading the animal is in such a case tan- 
tamount to that of the rider himself ;—nor 
’ the former [the pane so, as he has here 


the whole value, but merely] for the defect | authorized an act to which he is perfectly 


thereby occasioned ; b« 
of a goat is its milk or its flesh, not its labour, 
nothing more can be required than merely 
the diminution occasioned in its valuc. For 
the cye, on the contrary, of an ox, a camcl, 
a dromedary, an ass, or a horse, of whatever 
description, a compensation must be made of 
one fourth of the value; because the pro- 


except a goat ye must pay 4 1ourtu Ut we 
value of the animal ;”—and also because, .as 
the work®of the animal cannot be erfornfed 
but by means of four eyes (two of the animal, 


; beeause, as the only use | competent, the goading of an animal being 


equivalent to driving it. But if the rider 
be moving alony the road upon his beast, 
and another then strike or goad it by®his 
desire, and it tread down a man, both par- 
ties are responsible in an cqual degree, pro- 
vided the man was trodden down without 
the bcast making any stop, because, in this 
case, its motion is referred to both alike.* 

* A frivolous discussion, on this point, of 
conics length is omitted by the trans- 
at@r, 
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_ Or being led in hand.—Iv a man be lead- 
ing an animal, and another strike it, and it 
break away from the leader, and commit 
any damage without stopping, the person 
who struck it is responsible (and so likewise 
where the animal was driven by any person, 
instead of being led); because, as the break- 
ing away of the animal was owing to the act 
of the striker, any accident that.may ensue 
is referred to him. 7 

A person wantonly striking an animal, 8o 
as to occusion mischief, is responsible.—IF 
the striker, in the examples here recited, be 
a slave, he is chs aaa e in his person for 
any damage which may ensue ;—or, if he be 
an infant, the responsibility (for property 
destroyed, or for any personal injury short 
of a Mawziha wound) lics against his estate ; 
because slaves and infants arc liable to be 
prosecuted for their acts. 

And so likewise, a person who sets any- 
thing in the highway, which renders the 
animal mischievous.—Ir a beast be struck 
by any thing which a person may have set in 
the highway, and fly out, and kill a man, 
the responsibility rests with the person who 

laced the thing there; for as he transgressed 
in sv doing, the striking is therefore refcrred 
to him, the eause being in cficct the same as 
if he het himself struck the animal, 


CHAPTER IY. 
OF OFFENCES COMMITTED BY OR CLON 
SLAVES. 


(This subject has been omitted in consequence 
of the abolition of slavery.) 


BOOK LI. 
4 
OF MAWAKIL, OR THE LEVYING OF LINES. 


Definition of terms. —MAawaktn is the 
plural of Makola, signilying a Deyit, or fine 
of blood; and Akilas are those who pay the 
fine, which is termed Akkil and Mawakil, 
bocause it restrains men from shedding 
blood,—Akkil (among a yaricty of other 
senses) meaning restraint. 


[This is also omitted, as it ts comprised inthe 
Penal Code, §e.] 


, BOOK LIL. 
OF WASAYA, OR WILLS. 


Definition of the terms used in aciils,— 
Wasaya isthe plural of Waseeat.—W aseeat 
means an endowment with the property of 
any thing after death,—as if one person 
should say to another, “ give this artivle of 
mine, after my death, to o particular per- 
son.’ The thing so given is termed ‘the’ 
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Moose be hee, or legacy ;—-the person who 
wills that if be given is denominated the 
Mawsee, or testator; the person in whose 
favour the will is made is called the Moosee 
le hoo, or legatee ;—and th@person appointed 
to carry the will into execution is called om 
Wasce, or executor. ve 
al, a 


Chap. I.—Of Wills that are le | 
Wills that arc laudable; and of the 
Retractation of Wills. 

Chap. II.—Of the Bequest of a Third of 
the Estate. 

Chap. JI].—Of yee ae upon a 
Deathbed; and of Wills relative to 
Emancipation. 

Chap. 1V.—Of Wills in favour of Kins- 
men, and other Connections. 

Chap. V.—Of Usufructuary Wills, 

Chap. VJ.—Of Wills made by Zimmecs, 

Chap. VII. — Of Ixecutors, and their 
Powers, 

Chap. VI1].—Of Evidence with respect 
to Wills. 


CHAPTER I. 


OF WILLS THAT ARE LEGAL, AND WILLS 
THAT ARE LAUDABLE}; AND OF TUE RE- 
TRACTATION OF WILLS, 

Wills are lawful, and calid.—Wills are 
lawful, on a favourable construction. Ana- 
logy would suggest that they are unlawful ; 
beeause a bequest signifies an endowment 
with a thing in away which occasions such 
cndowment to be referred to a time when the 

roperty has become void in the proprietor 
fhe testator] ;—and as an endowment with 
reference to a future period (as if a person 
were to say to another, “I constitute you 
proprictor of this article on the morrow”), 
is unlawful, supposing, even, that the donor’s 
property in the article still continues to exist 
ut. that time, it follows that the suspension of 
the decd to a period when the property is 
null and void (as at the deccase of the party), 
is unlawful, a fortiori. The reasons, how- 
ever, for a more favourable construction, in 
this particular, are twofold.—Fixst, there 
is an indispensible necessity that men should 
have the power of making bequests; for 
MAN, from the delusion of his hopes, is im- 
provident, and deficient in practice; but 
when sickness invades him he becomes 
alarmed, and afraid of death. At that 
period, therefore, he stands in need of com- 
pensating for his deficiencies by means of his 
property ;—and this in such a manner, that 
if he should die of that illness, his objects 


| (namely, compensation for his deficiencies, 


and merit in a future state) may be obtained, 
—or, on the other hand, if he should recover, 
that he may apply the said property to his 
wants ;-—~and_as these objects are attainable 
by giving a legal validity to wills, they are 
therefore ordained to be lawful.*—SrEconDLy, 


"In this place are stated an objéction and 
reply, which the translator has omitted in 
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wills are declared to be lawful in the Koran 
and the traditions; and all our doctors, more- 
ever, have concurred in this opinion. 

To the extent of a third of the testator's 
property.—IF a Person make a will in favour 
of a stranger, to the amount of a third of his 
property, it is vali, although the heirs of 
the testator should not be consenting thereto; 
for it is so recorded in the traditions. 

But not to any further extent.— A BEQUEST 
to any amount exceeding the third of the 
testator’s property is not valid. In proof of 
this the following tradition is quoted, as 
delivered by Abec Vekass. ‘‘In the year of 
the conquest of Mecca, being taken so ex- 
tremely ill that my life was despaired of, the 
prophet of Gop came to pay me a visit of 
consolation. 1 told him, that, by the blessing 
of Gop, having a great estate, but no heirs, 
except one daughter, I wished to know ‘if I 
might dispose of it ALL by wi.’ He replied, 
‘No!’ and when I severally interrogated him 
‘if I might leave TWO THIRDS, or ONE WALF;’ 
he also replied in the negative ;—but when I 
asked ‘if I might leave a THD,’ he answered, 
‘Yes, you may leave a THIRD of your pro- 
perty , will: but a third part, to be dis- 
posed of by will, is a great portion; and it 
is better you should leave your heirs rich, 
than in a state of poverty, which might 
oblige them to beg of others.’’’— Besides 
the right of the testator’s heirs 1s connected 
with his property ; for when he is in his last 
illness he has no further use for it; and as 
this is the cause of the title to it becoming 
null and void in him, and vesting in the 
heirs, their right therefore, at that period, 
becomes connected with it accordingly. This 
right, however, is not recognized by the Law, 
with respect to a stranger, to the extent of 
one third of the estate, in order that the 
testator may be enabled, by bequeathing a 
third of his property out of his family, to 
atone for his past dcficiencics, as before men- 
tioned. With respect to the heirs themselves, 
on the contrary, this connexion of right is 
recognized to the extent of the whole of the 
testator’s property (whence it is that if a 
person should dispose of a third of his pro- 
perty toa part of the heirs, it would not be 
valid); for if no regard were pes to the 
connexion of their right with the whole of 
the property, with respect to themselves, s0 
as to legalize the bequeathing a third of it 
to a part of them, in that case the object of 
a will (namely, a compensation for defi- 
ciencies) might not be attended to, as it is 


——— 





the the text, in order to avoid an interrup- 
tion of the subject.—Viz. 

“OpsEcTIoN.—If the right of property in 
the proprietor become extinct at his decease, 
how can his act of endowment be then valid? 

‘“Repty.—His right of property is ac- 
counted to endure at that time from necessity, 
—in the same manner as holds with respect 
to executing the funeral rites, or dischargifftg 
the debts of the dead.” 
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possible that the testator, instead of includ- 
ing the whole of the heirs, might leave the 
third only to a select part of them; and this 
would be an injury to the others, and would 
consequently induce a breach of the ties of 
kindred, which is unlawful. 

Unless by the consent of the hetrs.—It is 
to be observed, however, that although a 
will, bequeathing more than a third of the 
testator’s property, be not lawful, yet if the 
heirs, being arrived at the age of maturity, 
should give their consent to it, after the 
death of the testator, it then becomes valid: 
for the objection to its validity is founded 
merely on a regard to their right, and there. 
fore does not operate any longer, after they 
themselves agree to forego such right. Their 
consent, Indecd, during tho lifetime of the 
testator, is not regarded; for as this is an 
assent previous to the establishment of their 
right, they are therefore at liberty to annul 
it upon the death of the testator, It is 
otherwise where the consent is given after 
that event; for as this is an assent sub- 
sequent to the establishment of their right 
they are not afterwards at liberty to annul 


~— 
or 


Al bequest toan heir ts not valid unless con- 
firmed by the other heirs.—W YER" o person 
makes a will in favour of part of his heirs, 
the same rule holds as in the case of bequeath- 
ing more than a third toa stranger ;—in 
other words, the- deed is not valid, unless 
the other heirs give their consent to the dis- 
position after the death of the testator; and 
their consent previous to his death will 
have no ¢eflect. It is to be observed that 
in every instance where a will is rendered 
valid by the consent of the heirs, the lega- 
tee derives his property from the testator, 
not from the heirs. ‘This is the opinion of 
our doctors, Shafcei maintains that he derives 
his property from the heirs. The opinion of 
our gloctors is approved; for the will of the 
testator is the occasion of the property, tho 
consent of the heirs being only the removal 
of a bar; and as the law has regard to tho 
cause, not to the removal of a bar, the pro- 
perty is thercfore derived from the testator, 
not trom the heirs (whence it is that scisin 

iis not requisite ;* for if the proprety were 
derived from the heirs, seisin would be requi- 
site ; because the transfer of property from 
a living proprictor, without receiving any 
thing in return, is in cflect a gift, to the 
establishment of which the scisin of the 
donce is a ncecssary condition);—in the same 
manner as where a pawner sells t§c pawn, 
in which caso the ratitication of the deed of 
sale rests entirely on the pawnce, and i# he 
give his consent, the sale is valid, and the 
purchaser derives his property in the article 
sold trom the pawncr, not from the pawnee, 

A. bequest to a person from whom the testa- 

* Meaning, ‘‘the testator’s taking posses- 
sion of the bequest is not requisite to the 
estaplishment of his right in it.’’ 
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tor had received a mortal wound is not valid, 
—If a person make a bequest in favour of 
another from whom he has received a mortal 
wound, itis not valid; whether the murderer 
be one of his heirs, or a stranger, or whether 
he may have wounded him wilfully or by 
misadventure, provided he be the actual 
perpetrator of the deed; because it is re- 
sorted in the traditions, that ‘‘ there is no 
legacy for a murderer ;’’ and also, because, 
as the person who gave the wound has 
hastened the death of the testator, he is, by 
way of punishment, excluded from the 
benefit of the will, in the same manner as a 
person under similar circumstances is ex- 
cluded from inheritance. 

And if a legatee slay his testator, the be- 
quest in his favours void.—So likewise, 
where a man, having made a bequest in 
favour of a particular person, is afterwards 
killed by that person, such bequest is in- 
valid.—If, however, in these cascs, the heirs 
should give their consent, the bequest then 
becomes valid, according to Hancefa and 
Mohammed.—Aboo Yvosaf is of a contrary 
opinion; because the offence of the mur- 
derer, which is the cause of the invalidity of 
the will, still exists —The arguments of 
Haneefa and Mohammed upon this point are 
twofold. —Finst, the defect in the validity 
of the will, with respect to the murderer, is 
on account of the right of the heirs ; because 
the advantage of such defect results to 
them, as in the case of exclusion from in- 
heritance.—SkrcoNDLY, the defect in the 
validity of the bequest, as made in favour of 
the murderer, is owing to the heirs with- 
holding their consent, in the same manner 
asin the case of a will in favour of part of 
the heirs; and consequently, as the consent 
of the remaining heirs, in that instance, 
establishes the validity of the will, it follows 
that the consent of the heirs at large must 
have the same eflect in the case in qnes- 
tion. =. 

A bequest to a part of the heirs ts not 
ealid.—l¥ aman make a bequest In favour 
of a part of his heirs, it is not valid; be- 
cause of a traditional saying of the prophet, 
‘© Gon has allotted to every heir his particu- 
lar right ;’’ and also, because a will in favour 
of a part of the heirs is an injury to the rest; 
and therefore, if it were deemed legal, would 
induce a breach of the tics of kindred. —Be- 
sides, it is said, in the traditions, ‘a bequest 
to particular heirs is unjust.’’—It is to be 
observed that in judging whether the legatee 
be an hvir, or otherwise, regard is paid to 
the time of the testator’s death, not to the 
period of making the will; because the 
efficacy of the will is established after the 
death of the testator.—(The gift of a dying 
person* is in this respect of the same nature 
with a legacy, both being the same in effect, 





* Arab. Mareez. Literally, sick,—but al- 
ways (in the language of the Law) meaning, 
** sick of a mortal illness.”’ 


tt 
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and is therefore executed to the amount of 
a third of the property.)—If, on the con- 
trary, a dying person make an acknowledg- 
ment in favour of a part of his heirs, regard 
is paid to the time of such &knowledgment ; 
because the acknowledgment of a dying per- 
son is an immediate and complete act of his 
own, and has not any reference to a future 
period ;—and such being the case, it follows 
that it is not valid in favour of any who 
were actually heirs at the time of makin 
it,—and that it is valid with respect to auch 
as were not heirs at that time; although 
they should become so afterwards ;—as 
where, for instance, a person makes an ac- 
knowledgment in favour of his child, who is 
a slave, and the child recovers his freedom 
beforc the death of the father; in which 
case the acknowledgment so made is valid, 
notwithstanding the child, by the recovery 
of his freedom, became one of his father’s 
heirs ;—for as, at the time of the acknow- 
ledgment, he was not an heir,* any acknow- 
ledgment made in his favour was virtually 
made in favour of his master, who was « 
stranger ;—and the validity of the acknow- 
ledgment being once established, it does not 
afterwards admit of being annulled from the 
circumstance of the child’s becoming an 
icir.—It is to be observed, however, that 
although a bequest in favour of a part of the 
hens be not valid, yet it is rendered so by 
their consent, as was already mentioned.— 
It, moreover, a part should give their con- 
sent, and part withhold it, the bequest then 
becomes valid in proportion to the amount of 
the shares of those who consent, and invalid 
in proportion to the amount of the shares of 
the others. 

Bequests are valid between Mussulmans 
and Zonmees,—THE bequest of a Mussul- 
man in favour of a Zimmee, or of a Zimmee 
in favour of a Mussulman, is valid: the 
former, because Gon has said, in the Koran, 
“YE ARE NOT PROMIBITED, O BELIEVERS, 
FROM ACIS OF BENEVOLENCE TOWARDS THOSE 
WHO SUBJECT THEMSELVES TO YOU, AND 
REFRAIN FROM BATLLES AND CONTENTIONS;” 
—and the latter, because Zimmees, in virtue 
of their compact with the Mussulmans, are 
considered in the same hght with them in 
all temporal concerns ; and as, on this prin- 
ciple, an intercourse of good offices towards 
each other is held lawful during life, they 
are therefore in the same manner permitted 
to extend beyond the grave.—It is related 
in the Jama Sagheer that a will in favour of 
an hostile infidel is not valid, as Gop has 
rohibited, in the Koran, the exercise of 
enevolence towards them. 

The acceptance or rejection of them its not 
dete rascied until after the death of the testa- 
tor, —THE acceptance or rejection of a bequest 
is not established until after the death of the 
testator; for as the bequest does not take 





© A slave cannot possess any right of in- 
heritance. 
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effect before that event, those cannot be pre- 
viously regarded.—Hence the acceptance or 
rejection during the life of the testator has 
no effect, in the same manner as an accept- 
ance declared before the existence of a con- 
tract.—If, thefefore, a legatee accept a 
bequest after the death of the testator, it is 
valid, notwithstanding he may have rejected 
it during his lifetime. 

Tt ts laudable to avoid making them where 
the hetrs are poor.—It is preferable and 
most advisable not to leave legacies, if the 
heirs be poor, and their particular portions 
not such as to enrich them; because this 
manifests benevolence to the heirs, who have 
a superior claim to it from the relation in 
which they stand, Gop having declared, in 
the Koran, “THE EXERTIONS OF GENE- 
ROSITY TOWARDS RELATIONS I8 MORE LAUD- 
ABLE THAN TOWARDS STRANGERS.” — Be- 
sides, in this an observance of two claims is 
maintained, namely, that of poverty and 
consanguinity. If, on the contrary, the 
heirs be rich, or the particular portions 
assigned to them be such as to and them, 
it is most advisable to leave something short 
of a third of the estate in legacies, as a 
legacy to a stranger is an act of charity, 
whereie the bestowal of the whole upon the 
heirs is a gift; and the former is more laud- 
able than the latter, being caleulated to 
gain the favour and good will of Gop. 
Some have said that in such case the pro- 
prietor is under no restraint, but is perfectly 
at liberty to make a will in favour of 
strangers, or to suffer the whole to pass to 
the heirs, as each has its particular merit, 
the tirst being an act of gencrosity, and the 
second an obedience to the 
natural affection. 

The legatee becomes proprictor of the 
legacy by his acceptance of it.—Tie_ pro- 

erty of a legatee in a legacy is established 

y his acceptance of it. Ziffer is of opinion 
that a legacy is like an inheritance; be- 
cause the legatce acquired the property by 
transition from, and succession to, the tes- 
tatour, in the same manner as an_ heir 
acquires it by succession to and descent from 
the last possessor ; and therefore his acecpt- 
ance is nut necessary towards the establish- 
ment of the property, in the same manner 
as holds in the case of inheritance.— Our 
doctors, on the contrary, argue that a legacy 
establishes the property in the legatec de 
novo, and does not vest by succession and 
descent as in the case of inheritance 
(whence it is that a legatee cannot reject 
the legacy on account of any deiect; in 
other words, if a person, having purchased 
a slave, for example, should bequeath hine 
to another, and the legatee, after the death 
of the testator, discover the slave to have 
some fault or defect, it would not, on this 
account, be in his power to return him to 
the seller, as an heir, in a similar case, 
would be entitled to do ;—and likewise, that 
nothing can be returned to a legatee on 
aponnt of a defect; in other words, # 2. 
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person should bequeath his whole estate by 
will, and afterwards sell something belong- 
ing to it, and the buyer discover a defect in 
the same, still he would not huve the power 
of putin i to the legatee, whereas he 
might to an heir) ;—and such being the case, 
it rests, therefore, entirely on his acoept- 
ance, as no person can be made proprietor of 
any thing against his will. Taheritanee: 
on the contrary, is a succession (whence it is 
that the rules above mentioned have effeot 
in it); and an hcir is therefore, as it were, 
forcibly put in possession of his inheritance, 
by the especial ordinance of the Law, the 
validity of it not being suspended on his 
acceptance or consent, 

Which may be either expressed or tm- 
plred,— It is to be observed that acceptance, 
in cascs of bequest, is of two kinds. — 
], Express, which needs not. to be ex- 
plaine If. Implied, which is where the 
egatee dics without having either declared. 
his acceptance or refusal ; for this also is an 
acceptance In effect; because the bequest is 
rendered complete on the partof thp testator 
by his death (in other words, it cannot be 
rescinded after that event); and as it was 
muspended in its effect purely in deference 
to his right of rejection, it of course falls 
into his property upon his demise ;—in tho 
sine manner us holds in a case of sale with 
a reserve of option to the purchaser; in 
which instance, if the purchaser die without 
formally signifying his assent te the sale, it 
is then regarded as complete, and the article 
sold is considered as part of his estate. 

Bequest by an insolvent person is void.— 
Tr a person deeply involved in debt bequeath 
any legames, such bequest is unlawful and 
of no cffeet 5 because devin have a preference 
to bequests, as the discharge of debts is an 
absolute duty, whereas bequests arc gratuit- 
ous and voluntary ; and iat which is most 
indispensable must be first considered. If, 
however, the creditors of the deceased relin- 
quish their claims, the bequest 1s then valid, 
the obstacle to it being removed, and the 
legatce being supposed to stand in need of 
his legacy. 

And so likewise by an infant. —Brquust 
by an infant is not valid. Shafei maintains 
that it is valid, provided it be made to a dis- 
erect and advisable purpose ; because Omar 
confirmed the will of a Yaffai (that is, a 
boy who has nearly reached the age of matu- 
rity); and also, because in the exceution of 
it a degree of advantage results to the in- 
fant, inasmuch as he aequires the merit of 
the decd,—whercas in the annylment of 
it he is deprived of ull advantdye. The 
argumcnts of our doctors, in support of their 
epinion upon this point, are twofold.—F¥xrst, 
a will is a voluntary act, concerning which 
an infant has not a capacity of forming a 
proper judgment. SECONDLY, the declara- 
tion of an infant is not of a binding nature; 
but if the validity of a bequest by such 
were admitted, that effect would follow of 
course.— With regard to the tradition of 





674 


Omar, the term Yaffai, there used, must be 
understood to mean a person just arrived at 
the age of maturity, or, ‘the will of the 
Yaffai” relates merely to the celebration 
of his obsequies, which is lawful in the 
opinion of our doctors. Besides, the annul- 
ment of the will is advantageous to the 
infant, since in allowing his property to pass 
to the heirs the i HN of natural affection 
are maintained, as before mentioned. With 
respect to the assertion of Shafei, that ‘in 
the execution of the will an advantage re- 
sults to the infant,” it may be replied that 
the point to be attended to, in cases of 
advantage or loss, is, the immediate ten- 
dency of any act or deed, and not what may 
eventually result from it; in other words, if 
the deed itself, in its immediate tendency, 
produce advantage, the exccution of it on 
account of the infant is preferable; but in 
the case here considered the deed (that is, 
the bequest), in its immediate tendency, 
leads to a loss of property, although even- 
tually the infant have an advantage, the 
bequest paving been made with a view to 
obtain mcrit in the eye of Gon; and since 
the bequest of the infant, in its immediate 
tendency, occasions a loss, it is not valid ;— 
in the sair:c manner as holds in case of a 
divorce; in other words, if an infant divorce 
his wife, or his guardian do so on his behalf, 
it is not binding, notwithstanding a divorce 
may on many occasions be attended with 
advantage,—us where an infant, having a 
wife who is poor, wishes to divorce her, and 
marry her sister, who is rich and handsome. 
—In short, bequest by an infant is invalid, 
according to our doctors ;—and in the same 
manner, if an infant should make a will, 
and die after he had attained to maturity, 
the will is not valid, as having been made 
at a time when he was unqualified for such 
an act; and so likewise, if an infant should 
say, ‘It is my will, whenct er I reach the 
age of maturity, that oa third of my estate 
be considered as a legacy in favour of a par- 
ticular person,” the will is not valid; be- 
cause an infant, being unqualified, is not 
competent to make ao will that shall be 
deemed valid immediately, or that can be 
rendered so by being suspended to a future 
period; in the same manner as he is inca- 
pable of divorce or emancipation. It is 
otherwise with respect to a slave or a 
Mokatib; for they B sate 2 complete com- 
petency, obstructed merely by the right of 
their master; and thcrefore all their acts 
(such as divorce, bequest, or so forth) are 
perfectly valid if referred to a period when 
that bar tio longer exists; as where a slave 
es instance) says ‘‘I declare my wife to be 
ivotced whenever I am free.”’ e 
Or a Mokatthb.—BrQueEst by a Mokatib is 
not valid, notwithstanding he leave effects 
sufficient to discharge his covenanted ran- 
som ; because the property of a Mokatib is not 
a fit subject of gratuitous acts. Some assert 
that this is according to Hanecfa; but.that 
the two disciples hold a contrary opinion. 
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A bequest of (or in favour of) a fetus.in 
the womb ts valid.—A WiLL in favour of a 
fetus in the womb, and a will bequeathin 
a footus, are both valid, provided the 
happen in less than six months from the 
date of the will. The A Pig on which the 
first case proceeds is, that a legacy is, in a 
manner, a succession to property; and asa 
foetus is capable to succeed in the case of 
nheritance, it is so likewise in the case of 
a legacy, that being analogous to inherit- 
ance. tf, however, the legatee should re- 
ect the legacy, it is rejected accordingly, as 
4 bequest bears also the sense of an endow- 
ment, which may be declined, It is different 
with inheritance, as that is purely a succes- 
ion, and is not annulled by the rejection of 
he heir.—Gift, moreover, differs from be- 
quest, it not being (like bequest) admitted 
‘n favour of a footus; for gift is purely an 
ndowment; and no person can endow & 
fetus with any thing. The ground, on the 
other hand, on which the second case pro- 
ceeds is, that the existence of the fretus is 
understood at the period of making the will; 
and as the legacy of things not yet in being 
(such as the fruit a tree ney hereafter 
yield) is valid, it follows that a legacy of a 
hing actually existing is valid a fortiori, 

A female slace may be bequeathed with the 
,xeeption of her progeny.—I¥F a person be- 
jucath a female slave, and except the off- 
spring of her womb, both the bequest and 
the exception are valid. The bequest is 
valid, because the words ‘ female slave”’ 
do not include the offspring. As, however, 
in the bequest of a female slave, her off- 
spring is included dependently, where the 
bequest is absolute, it follows that where a 
slave is bequeathed with an exception of her 
offspring, such bequest is valid. The excep- 
tion also is valid; because as it is permitted 
to bequeath a footus in the womb, it is also 
allowable to except it from a legacy; for it 
is a rule that whatever is in itself capable of 
being the subject of a deed may also be 
excepted from that deed; and vice versa. 
Besides, the acceptance of the legatee is 
supended until the death of the testator; 
and the annulment of the declaration, pre- 
vious to the acceptance, is valid, as in a 
case of sale for instance. 

1 bequest ts rescinded by the express de- 
claration of the testator; or by any act on 
his part implying his retractation.—UPon 
the testator either expressly rescinding his 
bequest (as if he were to say, “‘I retract 
what I had bequeathed’’), or performing any 
act which argues his having rescinded it, 
retractation is established. It is established, 
in the former instance, evidently; and so 
likewise in the latter; for as acts are de- 
monstrative of the inclination as much as 
express words, they are consequently equi- 
valent thereto.—It 1s to be observed, that if 
the testator perform, upon the article he 
had bequeathed, any act which, when per~ 
formed on the property of another, is the 
cause of terminating the right of éhe pro- 
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prietor (such as the slaughter of a goat, or a retractation, if a husband d 

e flaying, roasting, oe boiling of et, the marriage, an “the wife brin Vee & 
fabrication of a vessel from a piece of cop- prove it, still a separation bes not take 


,the grinding wheat into flour, or the 
_  leation of a sword from iron),—such act 
1s a retractation®of the bequest. If, also, he 
perform upon it any act creating an addi- 
tion to the legacy, and this addition be so 
connected, that the legacy cannot be sepa- 
rately delivered (as where a person be- 
queaths the flour of wheat, and afterwards 
mixes it with oil,—or a piece of ground, and 
afterwards erccts a balding on it,—or un- 
dressed cotton, and afterwards dresses it,— 
or a piece of cloth, and afterwards lines or 
covers a gown with it),—such act is a re- 
tractation of the bequest. It is otherwise 
with respect to plastering the wall of a be- 
u€athed house, or undermining the foun- 
ation of it; for these acts do not indicate a 
retractation of the bequest, as they affect 
the legacy in its dependencies only. 

Or which extinguishes his property in the 
legacy.—Every act or deed which occasions 
an extanction of the property of the testator 
isa retractation from his bequest (as where, 
for instance, a testator sells the article he 
had bequeathed, and afterwards purchases it, 
—or gives it to some person, and afterwards 
retracts the gift)—and consequently, the 
legacy does not go to the legatee after his 

the testator’s}] decease ;—because a will can 

old good only with respect to the testator’s 
property ; and therefore, upon his property 

eing extinguished, the bequest becomes 
null of course. (It is to be observed that 
the washing of a bequeathed garment is not 
a retractation from the bequest ; on the con- 
trary, it is rather a confirmation of it, as it 
is a custom to wash garments before they are 
given to any person.) 

Lhe testator’s denying his bequest is nota 
retractation of it.—Ir a testator deny his 
bequest, and the legatee produce witnesses 
to prove it, there is in that case a difference 
of opinion among our doctors ;—for accord- 
ing to Mohammed this is not a retractation ; 
—whereas Aboo Yoosaf maintains that it 1s 
so, because retractation signifies the testator 
megeuy is his bequest at the present time ; 
and as t 
both to the present and to the past, it there. 
fore amounts to a retractation a fortiori. 
The argument of Mohammed is, that the 
denial of a bequest signifies the putting a 
negative upon it with respect to the pust, 
of which its being negatived with respect 
to the present is a arse ea toa ; and upon 
the bequest being proved, by witnesses, to 
exist at present, the denial 1s of no effect. 
Another argument is, that as a retractatiom 
implies the former existence of a will, and 
the present annihilation of it, and denial 
(on the other hand) disavows both the former 
and the present existence of it, there is 
therefore an evident difference between a 
retractation and a denial ; whence the latter 
ought not to be considered in the light of the 
former ;z-and accordingly, denial not being, 


place between them. 

Nor his settee tt unlawful or usurious, 
—Ir a testator declare the will he has made 
in favour of a particular person to be unlaw- 
ful or usurious, this is not a retractation, 
because tho specification of it under the 
description of illegality or usury is a plain 
proof that the subject of the description 
(namely, the will) does actually exist. The 
case would be different if he should declare 
the will to be null; for that is evidently a 
retractation ; because, as a thing which is 
null is non-existent, the description of null 
evinces that the thing so described no longer 
exists. It is otherwise with the description 
of unlawful; for that indicates a continu- 
anee of the existence, as illegality cannot 
apply to a nonenity. 

Or desiring the exectition of it to be de- 
ferred.—1¥ a testator should desiro that the 
execution of his will be suspended for some 
time after his death, this is not a retracta- 
tion. If, on the contrary, he say ‘‘] depart 
from my will,” he is then held to have re. 
tracted it. 

A bequest to one person is annulled by a 

subsequent bequest of the same article to an- 
vther.—1¥ a person say, ‘' I will that a par- 
ticular slave, whith I formerly bequeathed 
to Zeyd, be given as a legacy to Amroo,” in 
that case a retractation from the first will is 
established, as the tenor of his speech evi- 
dently shows that it was not his intention 
they should both partake of the legacy. It 
is otherwise where a person first leaves a 
yarticular article to one man, and then 
lenves the same thing to another ;—as if he 
should say, ‘‘1 will that this thing be given 
to Zeyd,” and afterwards make a bequest of 
the same thing in favour of Amroo ;—for 
in that case a retractation of the first will 
does not take place; the subject being 
capable of division, and the separate sen- 
tences bearing that construction. 

Unless that other be not then alive.—I¥F a 
person say, ‘‘ the slave which I formerly left 


ne;, to Zeyd I now bequeath to Amroo,” and at 
e denial is a negative applying|that time Amroo be not alive, the first will, 


in favour of Zeyd, holds guod; for that was 
annulled only on account of the legacy hay- 
ing been completely deviscd to Amroo; and 
upon this no longer remaining in force, be- 
cause of Amroo’s death, the tirst will reverts. 
—If, on the contrary, Amroo be alive at the 
time of the bequest in his favour, and after- 
wards die before the testator, the ipgacy (the 
slave] in that case passes to the Reirs, both 
bequests being void,—the first, beca of 
the retractation,—and the last, becaifse of 
the death of the legatee previous to that of 
the testator. 
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CHAPTER II. 


CONCERNING THE BEQUEST OF A THIRD OF 
THE ESTATE. 


Case of a person bequeuthing two thirds of 
hie property to two persons respectively.— 
Iy a person bequeath a third of his property 
to one man, and a third to another, and the 
heirs refuse their consent to the execution of 
both bequests, one third is in that case 
divided equally between the two legatees ; 
for where the will exceeds a third of the 
estate, and the heirs refuse their consent to 
the execution of the whole, it is then re- 
stricted to one third, as has been already 
explained; and as, in the present instance, 
the right of both claimants is equally good, 
and the third is capable of division, it is 
therefore divided equally between them. 

Or a third to one and a sirth to the other. 
—I¥ a man bequeath a third of his property 
to one person and a sixth to another, and the 
heirs refuse to confirm the whole, in that 
case one third of the property is to be 
divided between the legatees in three equal 
lots, two to the legateo of the third, and one 
to the legatee of the sixth; because the 
bequest does not hold good for any thing 
beyond onc third ; and as both the legatees 
lay thei: claims on equally good ground, and 
it is impossible to discharge their demands 
(namely, a third and a sixth) with one third 
only, hat is therefore shared between them 
in proportion to their respective claims, in 
the same manner as is practised with cre- 
ditors, in discharging the debts of a person 
who dies insolvent. Here, moreover, the 
right of one legatee is to a sixth, and that of 
the other to a third; and as a third is twice 
the amount of a sixth, the third is therefore 
divided between the claimants in three 
shares, two shares going to the onc, and one 
share to the other. 

Cases of Mohabat acitis.—-(* A wit by 
way of Mohabat, on a deathbed, is the same 
in effect as a bequest of property, and is 
therefore executed to any amount not ex- 
ceeding a third of the testatur’s estate. (Mo- 
habat Titcrally signifies a gift. In the lan- 
guage of the Law it means a gift interwoven 
in some at a or decd, as if a person should 
sell part of his property to another at an in- 
ferior value.) 

IF a person, having two slaves, one esti- 
mated at thirty dirms, and the other at sixty, 
should $n his deathbed will that the slave 


* The whole passage within the crochets 
seems to be an interpolation of the Molovees 
employed in the composition of the Persian 
version of the Hrpaya, as the translator has 
consulted various Arabic copies, without find- 
ingitin anyofthem. It may posribly have 
been inserted in some copies of the work in 
the manner of marginal i lustrations, which 
eave the Molovees to give it a place in 
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worth thirty dirms be sold to Zeyd for ten, 
and that the other worth sixty, be sold to 
Omar for twenty,—in that case Ye d obtains 
a Mohabat of twenty dirms, and Omar a 
Mohabat of forty dirms; and this is what is 
denominated a will by Mohabat. But if the 
testator should not be possessed of any other 
property than these two sieves, and the heirs 
refuse to ratify the will, in that case the 
Mohabat is executed only in the proportion 
of a third. Now the whole of the property 
is ninety dirms, that being the aggregate 
value of the two slaves: one third of that, 
therefore (being thirty dirms), is divided 
into three shares, two of which are given 
in Mohabat to Omar, and one to Zeyd ; that 
is, the slave worth sixty dirms is sold to 
Omar for forty, and the other, worth thirty, 
to Zeyd, for twenty. 

ly a person, having two slaves, one valued 
at thirty dirms, and the other at sixty, should 
on his deathbed emancipate both, such manu- 
mission 1s in effect a bequest. If, therefore, 
the person in question leave no other pro- 
perty than these two slaves, and the heirs 
refuse their consent to the emancipation, it 
takes effect in the proportion of one third ; 
that is to say, each of the slaves is rendered 
free in one third of his value, and must earn 
the freedom of the remaining two thirds by 
emancipatory labour. 

And bequests of specific sums of money.— 
Ir a person bequeath a particular number of 
dirms, without specifying the relative pro- 
pois they bear to his estate,—such as a 
ialf, a third, a fourth, or the like,—it is 
valid, but is executed only to the extent of 
a third of his whole property, unless the 
heirs be willing to confirm the whole. Thus 
if a person, having only ninety dirms, should 
bequeath thirty to Zeyd, and sixty to Omar, 
and the heirs refuse their assent to it, in that 
case the sum of the two legacics is reduced 
to thirty dirms, of which Zeyd receives ten, 
and Omar twenty. ] 

Case of a person bequeathing the whole of 
his estate to one, and then a third of it to 
another. —I¥r a person first bequeath the 
whole of his estate to one man, and then a 
third of it to another,* and the heirs refuse 
their assent, in that case one third of his 
estate is divided into four shares, of which 
three are given to the legatee of the whole, 
and one to the legatee of the third. This 
is according to the two disciples. Haneefa 
alleges that the third of the estate must be 
divided equally between the two legatees ; 
for in his opinion, when a legacy is extended 
beyond a third, the excess 1s of no weight 
in the determination. The argument of the 
two disciples is, that the testator has two 
objects in view; for first, he designs that 





* This supposes the testator, first, to say, 
‘‘T bequeath the whole of my property to 
Zeyd”’ (for instance), and again, at some 
future time, ‘‘I bequeath a third of my 
property to Amroo.” e 


Boor LII.—Cuar.II.J | WILLS, 677 


each of the legatees shall receive the whole| the apprehension before stated is of no weight 
of his legacy ; and secondly, that a supe-|in this instance, as the right of the legates 
riority of the one over the other shall be|is here connected with the very article with 
maintained. Now the attainment of the| which the right of the heirs has a connexion. 
first of these objects is impossible, because | In tho case, on the contrary, of a legacy of a 
of the right of the heirs, and is, indeed, in| specific number of dirms, if the property of 
itself impracticable; but as there is no bar the testator be destroyed, and ho afterwards 
to the full accomplishment of the sccond| acquire more, the legacy would be valid, and 
pret the superiority of the one over the| executed by means of the newly acquired 
other is preserved, in the same manner as in| property ; whence it is plain that the right 
the cases of bequest by Mohabat, or cmanci-|of the legatee, in the case of a legacy of a 
pation, or, of legacies of a specific number] specitie number of dirms, is not connected 
of dirms. The argument of Hanecfa is,! with the substance, and consequently is not 
that a will is null and void in whatever] annulled on account of its destruction. 

egree it may exceed a third of the estate | The bequest of “a son's portion of tnhe- 
where the heirs refuse their assent: and! ritance”’ és roid, but not th » bequest of an 
cannot on any sort of preteat be executed in| equivalent to i4—Ie a person bequeath to 
that amount, as being repugnant to the ordi-| another ‘his son’s portion of inheritance,” * 
nance of the LAW in this particular. Since,| such bequest is null, whereas, if he bequeath 
therefore, the will is rendered null in the] ‘'an EQUIVALENT to his son’s portion, such 
excess above a third, one object of the tes-| bequest is valid ; for the first 18 a bequest of 
tator (namely, to establish a superiority) is} what is the property of another, whereas 
also rendered null, as being comprehended | the second is merely a bequest of something 
in it; in the same manner asa Mohabat is| similar; and the semblance of a thing: is 
rendered null when interwoven ina contract | ditferent from the thing itself, notwith- 
of sale which is afterwards invalidated; as|standing its rate be determined thereby. 
where, for instance, a person sells, by Moha- | Ziffer is of opinion that a bequest of the 
bat, a slave valued at thirty dirms for twenty, | former nature is hkewise valid; hecause at. 
and the sale afterwards becomes void in con- | the time of making it the portion belonged 
sequence of the loss of the subjeet of it pre- | evidently to the testator. In_reply to this, 
vious to the delivery, —in which case the | however, it is to be observed, that the legacy 
docs not take place until after the death of 
the testator, when the property docs not be- 
long to him, and hence his bequest of his 
son’s portion 1s a bequest of property not 
his own. 

A bequest of “a portion” of the estate ts 
erecuted to the ertent of the smatlest portion 
heritable from it.—le a person bequeath 
‘a portion of his estate,” the legatee 1s in 
that case entitled to the smallest portion 
allotted to any of the heirs,—provided, 
however, that such portion be not less than 
a spxth, for then a complete sixth must be 
given to him; and if it should exceed a 
sixth, in that case also a sixth is given to 
consequently be paid, in such instances, to} him; for he is in no wise to get more than a 
the superiority of one of the parties. It is/sixth. A case in which one of the inherit- 
otherwise in the case here considered; for it able portions is less than a sixth is where, 
is in this instance impossible that the will | for instance, a person bequcaths to another 
should be valid, as has been already shown. | ‘‘a portion of his estate,’’ and lcaves heirs, 
It is also otherwise where a person = his death, a son and a wife ;—in which 


Mohabat also becomes void. It is otherwise 
in the cases of bequest by Mohabat or eman- 
cipation, or of legacies of a specific number 
of dirms; for there the validity does not 
rest on the consent of the heirs; it being 
eventually possible that the bequests may be- 
come ahd notwithstanding the heirs should 
refuse to ratify them, by the testator (for in- 
stance), after making the bequest, increasing 
his property to a degree that might render 
the amount of the bequest no more than 
equal to, or less than, one third of the whole. 
Since, therefore, in these cases, the bequest 
is not in itself null, but rather stands within 
the possibility of being valid, a regard must 


a particular slave, valued at one thousand | case, although the share of the wife be only 
dirms, to Zeyd, and another, valued at two/an cighth, yet the legatee receives a sixth, 
thousand dirms, to Bicker, and has bimsclf| and the remainder is then divided between 
no other property than these slaves, for; the wife and son [the heirs] according to the 
although, in this case, there be a possibility | ordinances of the Law. A case, on the con- 
that the testator may so increase his pro-| trary, in which all the inheritablegportions 
perty as to render the amount of the two|exceed a sixth, is where, for instance, a 
slaves equal to, or less than, a third of the ‘ 

whole, yet Bicker would receive 4 proportion 
according to the third, not acorns tothe| * In this, and several subsequent examples, 
amount of the legacy (viz. two thousand ! the effect depends entirely upon the terms in 
dirms); because here the right of the lega-| which the bequest is conceived, and which 
tees is connected with the substance of the | must therefore be particularly attended to. 
slaves, on this ground, that if the slave |—Thus, in the present instance, the testator 
should be destroyed, the will would be| is supposed to say, ‘‘I bequeath to sucu an 
rendered *void, notwithstanding the testafor | oNE my son’s portion of inheritance;” and 


might have acquired other property. Hence ps0 ef the rest, 
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ee of a goat must in that case be paid to 
eyd ; for the testator’s expression “a GOAT 
of his roperty ” denotes his intention to 
bequeath the worth of the animal. If, on 
the contrary, he neither bequeath “a goat 
of his property,” nor “one of his goats, 

but simply ‘‘a goat” (to Zeyd), without any 
relation to his property or herd of goats, in 
that case there is a difference of opinion, 
some saying that the bequest is not valid, as 
the absolute expression of the testator de- 


notes his intention to have been a legacy of 


the animal itself, of which he had none,— 
whilst others maintain it to be valid, for this 
reason, that the testator having specified a 
goat, of which he had none, must be sup. 
posed to have intended the worth of it. If, 
on the other hand, the words of the testator 
were, ‘‘I bequeath one of my goats,”’ in 
that case the bequest is evidently invalid ; 
because the relation to his herd of goats 
determines the legacy to have been restricted 
to the animal itself. (A variety of cases of 
this nature occur, and are dctcrmined on the 
principle now stated.) 

Distribution of a bequest made indefinitely 
to three different descriptions of persons.— 
I¥ a person bequeath ‘a third of his pro- 
perty to his Am-WaALIDs, to the distressed, 
and t. beggars,’ and the Am- Walids 
amount to three in all,—in that case, accord- 
ing to the two Elders, a third of his property 
is, after his death, divided into five shares, 
of which three are given equally among the 
Am-Walids, ono to the distressed, and one 
to beggars. Mohammed, on the contrary, 
says that it is to be divided into seven 
shares, of which three are distributed in 
equal portions among the Am-Walids, two 
given to the distressed, and twoto beggars.* 

Or, to an individual, and a particular, 
class of people.—\v a person bequeath ‘a 
third of his property to a certain person and 
to the diatrcesod in that case, according, to 
the two Elders, the third is divided into twe 
equal parts, one of which Is given to the 
person named, and the other to the dis- 
tressed ; whereas Mahommed maintains, that 
it must be divided into three shares, one to 
be given to the said person, and two to the 
distressed. 

Or toa particular class of people alone.— 
Ir a person bequeath ‘‘u third of his pro- 
perty to the distressed,” the two Elders are 
of opinion that the executor may in that 
case give the whole of the third to one dis- 
tressed person; whereas Mohammed holds 
that it cannot be given to fewer than two. 

Case ve third person being admitted, by 
the testator, to a participation tith two other 
legattes.—I¥ a person bequeath one hun. 
dred dirms to Zeyd, and one hundred to 
Amroo, and afterwards declare Bicker to be 


* The arguments are here omitted, as (in 
this and some following instances) they turn 
on certain pecwionnes in the grammar of 
the Arabio language. 
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a participator with them, by saying, ‘‘ I 
have aie thee Bicker a haree with Zeyd 
and Omar,” Bicker is in that case entitled 
to a third of each of their portions, in order 
that he may be put on an Equality, as the 
words of the testator evidently imply that 
intention, for the term useg. by him [Shirkat] 
literally means equality, which it is here 
possible to preserve, and there is no imprac- 
‘icability in the execution of the bequest. It 
s otherwise, where the portions of the lega- 
tees are unequal, as if the legacy of Zeyd 
were four hundred dirms and that of Omar 
two hundred, and Bicker were declared 
by the testator to be a sharer with them; 
for in that case the establishment of an 
equality is impracticable, and therefore 
Bicker 1s entitled to receive a moiety of each 
of their shares, that they may be brought as 
nearly on an equality as possible. 

An acknowledgment of debt, upon a death- 
bed, 1s efficient to the extent of a third of the 
estute,—I¥ a person, on his death-bed, say to 
his heirs, ‘‘] am indebted to Zeyd, and you 
must credit what he says,” in that case the 
claim of Zeyd, to any amount not exceeding 
a third of the estate, must be admitted, 
although the heirs should falsify it. This 
proves s on a favourable construction. Ana- 

ogy would suggest that the declaration 
of Zeyd is not to be credited; for although 
an acknowledgment concerning a thing un- 
defined be approved, still its effect depends 
upon the ascertainment of it; and as that 
cannot be had, because of the death of the 
acknowledger, it would follow that the 
declaration of Zeyd is of no weight. The 
reason, however, for a more favourable con- 
struction, in this particular, is, that the 
object. of the acknowlcdger is evidently to 
give Zeyd a preference over his heirs; and 
it being possible to execute his design in the 
way of wu bequest, and men being (moreover) 
desirous of discharging themselves of obli- 
gations where they may know of the debt 
itself, but are uncertain as to the amount 
(as having forgotten it), the acknowledg- 
ment is therefore considered equivalent to a 
bequest of which the amount is left to the 
determination of the legatee,—whence the 
matter is regarded in the same light as if 
the acknowledger had said to his heirs, ‘if 
Zeyd come and claim any thing from you on 
my behalf, pay him the same, to whatever 
amount,’—which declaration would be re- 
cognized and complied with, to the amount 
of one third of the estate; and the acknow- 
ledgment being thus equivalent to a bequest, 
the declaration of Zeya must be credited to 
the amount of one third of the acknow- 
ledger’s estate, and no more. If, therefore, 
besides the acknowledgment in question, the 
dying person had made various bequests in 
favour of others, one third of his estate 
must be set apart for the legatees, and two 
thirds for the heirs, when both parties must 
be required ‘‘to verify the declaration of 
Zey to such extent as they mag think 
proper.” Now, if both parties acknowledge 
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that there is something owing to Zeyd, it is 
evident that there rests a debt upon the 
estate affecting the shares of each respec- 
tively; and accordingly, a deduction is 
made from the Rgatees, to the amount of 
one third of what they acknowledge to be 
owing to Zeyd, ang from the heirs, to the 
amount of two thirds of what they have so 
acknowledged, in order that the acknow- 
ledgment of each party may be carried into 
execution in proportion to his right in the 
whole estate. it Zeyd should claim still 
more than what falls to him in virtue of 
this acknowledgment of the parties, each 
party [the heirs and legatces] must be 
respectively rcouired to make oath, to the 
best of their .nowledge, or, in other words, 
to this effect, that ‘‘they do not know of 
any more YWeing duc to Zeyd;’’—for they 
cunnot ke required to swear positively, as 
their oatit, regards a matter between the 
clayaantiyd the sck~owledger merely, and 
in which th'-~ #2. aot principals. 

A joint bequest to an heir and @ stranger 
as executed in favour of the latter only, to 
the extent of one half.—I¥ a person bequeath 
any article jointly to one of his heirs and a 
stranger, in this case the bequest in favour 
of the heir is not admitted, and a moiety 
only of the legacy is given to the stranger; 
because, as an heir possesses the capacity of 
being a legatee,* he therefore obstructs the 
stranger in the title which he would other- 
wise have to the complete legacy. It 1s not 
so where a legacy is left between one person 
living and another dead, for here the whole 
goes to the living legatee, since as a dead 
person is incapable of succeeding to a 
bequest, there is no obstruction in this 
instance. 

And so likewise a joint bequest to the 
murderer of the testator and a stranger.— 
Ir a person make a will jointly in favour of 
his murderer and a stranger, in that case 
the murderer is not entitled to any thing, 
and the stranger receives only a moiety of 
the legacy, for the reason assigned in the 
foregoing case, to wit, that the murdercr 
(like an hen possesses the capacity of being 
a legatece, and therefore obstructs the 
stranger's title to the whole, as there stated. 
It is otherwise where a person, on his death- 
bed, makes a declaration of any spccitic 
thing or sum due by him to one of his heirs 
and a stranger jointly; for there the declara- 
tion is invalid as well with respect to the 
stranger as the heir. The reason of this 
distinction is, that a will or bequest is an 
indication of endowment; and as, by it, a 
joint concern is established between the twc 
leoatees: the bequest is therefore valid with 


respect to him, of __ _.._, who is not under 
a legal incapacity, namely, the stranger ;— 
whereas a declaration or acknowledgment 
is an annunciation of the right of the parties. 
in whose favour it is made, referred to a past 
time, under the description of joint concern, 
a thing which cannot be established; for the 
establishment of it with respect to the 
stranger only, independent of the descrip- 
tion of joint concern, is contrary to the 
tenor of the dying porson’s declaration ; 
and the establishment of it (on the other 
hand) in the manner of joint concern, ooca- 
sions the establishment of a declaration in 
favour of an heir, upon a deathbed, which 
is unlawful. 

Any accident occasioning uncertainty with 
respect to the legatees annuls the totll.—Ir a 
person bequeath three garments of different 
prices, leaying the best to Zeyd, the next in 
value to Omar, and the worst to Bicker, and 
one of these garments be afterwards lost, 
without its being known which of them it 
was, and the heirs of the testator declare, to 
each legatee in particular, that ‘ his share is 
lost,” the bequest is null in toto, as it is in 
this case uncertain who are the legatees, and 
such uncertainty occasions an annulment of 
the will, since the Kazece cannot pass a 
deerce concerning a thing unknown. If, on 
the contrary, the heirs make over the two 
remaining garments to the legatecs, the 
bequest 1s not null, but still continues in 
force, and those two garments are divided 
among them, by two thirds of the best being 
given to Zeyd, two thirds of tho worst to 
Bicker, and the remaining third of each to 
Omar. 

Bequest of an apartment ina partnership 
house.—If Zeyd bequeath to Omar a specific 
apartment of a house held in partnership 
between him and Bicker, it is requisite that 
a partition be made of the house; and then, 
if the apartment so bequeathed should fall 
within the share of Zeyd, it must be given 
to Omar as his legacy, according to the two 
Klders; whereas, according to Mohammed, 
he is entitled only to one half of it. If, on 
the other hand, the apartment so bequeathed 
should not fall within the share of Zeyd, 
then, according to the two Elders, a number 
of cubits eaal to the size of the bequeathed 
apartment must be given to Omar from the 
share of Zeyd, whereas, according to Moham- 
med, he 1s entitled only to half that number, 
The argument of Mohammed is that in this 
case the testator has bequeathed partly his 
own property, and partly the ppperty of 
another, inasmuch as the house was shared 
equally between him and Bicker in all its 
parts. The bequest, therefore, takes effeot 
with respect to the former, but remains 
‘suspended with respect to the latter; and if, 
upon the partition (which is a species of 
exchange the apartment fall within the 
share of Zeyd, still that part of the bequest 
which had remained suspended does nof take 
effect, any more than where a person be- 
qugaths to another some article which does 





















































* The incapacity of an heir to succeed to 
a legacy does not arise from any natural or 
pe | defect in him, but is occasioned 
solely by the ordinance of the Law in this 
particular, which suspends it upon the 
consent of his co-heirs. 


* 


ee ae 
not belong to him, and afterwards purchases 
that article. Where, moreover, upon a parti- 


tion of the house, the apartment in question 
falls to the share of the testator, his bequest 
takes effect with respect to the actual legacy, 
namely, an half of the apartment; whereas 
if, on the contrary, it falls to the lot of 
Bicker, Amroo (the legatee) is to receive from 
the share of Zeyd, a number of yards equi- 
valent to half the apartment ; because, upon 
the actual legacy failing the bequest must be 
executed by means of the consideration 
received in exchange for it; in the same 
manner as where a person bequeaths a slave 
who is afterwards killed ; in which case the 
legacy must be executed from the compensa- 
tion reccived for his blood (contrary to 
where the slave is suld; for in this case the 
bequest has no connexion with the price 
received, but. is completely annulled by the 
sale; whereas a bequest is not annulled by a 
partition, as that is also a species of separa- 
tion of property).—The argument of the two 
Elders is, that the testator has certainly 
meant to bequeath an article in which his 
roperty may be firmly and solidly estab- 
hahaa by means of partition ; for his apparent 
object is to bequeath an article which in 
every respect may be productive of use; and 
that can be accomplished only by partition, 
as the use of a thing of which the property 
igs shared in common with another 1s defec- 
tive. — Where, therefore, the apartment be- 
queathed, upon a partition being made, falls 
to the share of Zeyd, and his property in it 
is firmly established in toto, his bequest of it 
takes complete cifect. With respect to what 
is urged by Mohammed, that ‘‘ partition is a 
sort of exchange,’ it may be replied that the 
quality of exchange, in partition, is merely 
secondary, the original design of partition 
being, that each may enjoy the complete use 
of his own share (whence it is that the 
parties may be compelled to a partition of 
it); according to which original design the 
apartment may be said to have been in the 
ossession of Zeyd irom the beginning. 
Where, on the other hand, it falls to the 
share of Bicker, in that case the bequcst of 
Zeyd takes effect from the share allotted to 
him, to the quantity of cubits of the whole 
apartment; because that quantity is the 
consideration for the apartment, as has 
been already stated ;—or, because the be- 
quest must be thus construed, that the 
testator, by the apartment, merely meant 
a sum of measurement equivalent thereto 
in order,that his design may be answere 
as far as the nature of the case admits;*, 
—or. else, because the testator may have 





* An objection and reply are here stated, 
which the translator prefers inserting in a 
note in order to avoid an interruption of the 
contaxt. : 

‘‘ OnsEcTIoN.—If such be the testator’s 
meaning, why is the particular apartment! 


WILLS. 


> 


{Vor IV, 


meant that the apartment should go to 
Omar, provided it fell to his share upon 
a partition, or otherwise a sum of measure- 
ment equivalent to it;_this case being 
analogous to that of a man suspending 
the freedom of a child born of his female 
slave, and the divorce & his wife, upon the 
circumstance of his female slave bearing the 
child (by saying, “upon my female slave 
being delivered of her first-born child, such 
child is free and my wife divorced”’) ; which 
is construcd to mean any child, to produce 
the divorce, and a living child to produce 
the emancipation.—{ It is to be observed 
that where the apartment does not fall to 
the share of Zeyd, if the extent -of the 
whole house be one hundred cubits, and 
that of the apartment ten, Mahommed in 
that case is of opinion that the share of 
Zeyd is to be divided into ten parts, of 
which nine must be given to the heirs, 
and one to Omar ;—whereas the two Elders 
hold that the share of Zeyd is to be divided 
into five parts, of which one must be given 
to Omar, and four to the testator’s heirs. 
With respect to what is mentioned in the 

edaya, that [according to the two Elders] 
“‘the share of the testator is divided into 
eleven parts, of which two are given to 
Omar and nine to the heirs,” it is a mistake, 
for this mode of division obtains only in 
cases of declaration or acknowledgment.) It 
is here proper to remark that if an acknow- 
ledgment be made under the same circum- 
stances as are here stated, as if Zeyd should 
declare an apartment of the extent of ten 
cubits, in a house of one hundred cubits, 
which he possessed in common with another, 
to be the property of Omar, some say that in 
this case also a difference of opinion obtains 
between the two Elders and Mohammed ; 
whilst others maintain that there is no 
difference of doctrine in this point, Moham- 
med also holding (in common with the two 
Klders) that in case the said apartment fall 
to the share of Zeyd, it goes complete to the 
acknowledgee [the person in whose favour 
the acknowledgment is made], or otherwise, 
that the share of the acknowledger is divided 
into eleven parts, of which two are given to 
the acknowledgee and nine to the acknow- 
ledger. ‘The reason of this last adjustment 
is that the acknowledger here makes his 





pate Omar when it falls to the share of 
cy 


** Repty.—The apartment in question is 
made the legacy, where it falls to the share 
of Zeyd, for this reason, that in thus settling 
the matter a regard is paid to the two chief 
distinguishing ciroumstances of the case, 


namely, the quantity or sum [of the thing | 


bequeathed], and the investiture [of the 
legatee] with the actual apartment :—and 
as, where the apartment falls to the lot of 
Bicker, it is impossible to pay attention to 
beth circumstances, it aceinn d in that 
case suffices to pay attention to the first.”’ 
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acknowledgment to this 
house which, exclusive of 


of.-me and my pgrtner,—of w 
a 


the share of the @cknowledger. 


the house, are divided between the acknow- 
ledger and acknowledgee in this way, that 


the acknowledgee takes in the proportion of 


ten cubits, and the acknowledger in the pro- 
portion of forty-five, and accordingly that 
moiety of the house is disposed of in eleven 
shares. It is otherwise with respect to a 
bequest, as before stated; for there this 
mode of division cannot obtain, as the 
testator, in making his bequest, cannot be 
supposed to have said ‘this house, except 
such an apartment, is in common between 
me and my partner,” since if he were to 
speak thus his bequest would be null, as the 
bequest of another’s property is not ap- 
proved. Mohammed further remarks that 
the differefice between a bequest and an 
acknowledgment is this, that an acknow- 
ledgment affecting the property of another 
is nuproves (insomuch that if a person were 
to declare that ‘‘such a thing, held by Zeyd, 
is the property of Amroo,” and this person 
should at any time thereafter become pro- 
ee of that thing, he is directed to 


eliver it up to Amroo), whereas a bequest 
roperty of another is utterly null 
and void, insomuch that if a person bequeath 
any thing belonging to another, and after- 
wards become proprietor of that thing, and 


of the 


die, still the bequest is of no cffect.* 





* There being here a considerable devia- 
tion from the original text, and also some 


confusion in the subject (owing to the quan- 


tity of extraneous matter introduced by the 


Persian commentators), the translator thinks 
it his duty to give the whole passage litc- 
rally, from t p. 682to ® p. 683, as stated in the 
Arabic copy.—‘* Where the apartment falls 
to the other partner, not the testator, the 
house measuring one hundred cubits, and 
the apartment ten cubits, the tcstator’s share 
is divided into ten lots, nine for the heirs, 
and one for the legatec.—This is according 
to Mohammed; for he supposes the legatee 
to multiply a moiety of the apartment by 
five (the number of cubits it measures), and 
the heirs the half of the remainder of the 
house by forty-five ; and thus the whole will 
compose five lots [of ten cubits], which 
makes ten [lots of five cubits].—But accord- 
ing to the two [Elders] it 1s divided into 
eleven lots; because they suppose the legatce 
to multiply by ten, and the heirs by forty- 
five; and thus the whole composes eleven 
lots, two for the legatee, and nine for the 
heirs.—If declaration [acknowledgment] be 
put in the place of bequest, it is said thege is 
a differtnoe of opinion :—but it is said 


that there is no difference on the part of' [im of no effect]. 


puree ; “the 
} : at apartment, 
measures ninety cubits, is the punt property 
; ich forty-tive 
pertain to me;” and the acknowledgee 
ms ten cubits from the fifty which fall to 

: The fifty 
cubits therefore, which constitute a moiety of 
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The validity of a bequest of money : 
sng to another rests a on tn oe rotons 
consent,—Ir a person bequeath a thousand 
dirms that belong to another, the exeoution 
of the bequest rests entirely on the consent 
of the proprietor, and it is optional in him to 
confirm it, or not, as he pleases. If he, 
therefore, after the death of the testator 
give his consent, the bequest is valid, and 
tho moncy paid to the legatee accordingly. 
This consent, however, is purely voluntary 
and gratuitous; whence if, adie having 
signified it, the ema refuse to pay the 
money, it is lawful. 

An heir, after partition of the estate, ac- 
knowledqing a hae in farour of another, 
must pay the acknowledged legatee his pro- 


portion of such bequest.—ly two sons make 


a partition of their father’s estate, and one 
of them then declare that ‘his father had 
bequeathed a third of his property to Zeyd,” 
he [the ae must in that case make 
over a third of his portion to Zeyd. This 
yroceeds upon a favourable construction. 
Mohamfned, on the contrary, maintains that 
the declarer is to make over, an half of his 
portion to Zeyd (and such is what analogy 
would suggest) ; because when this son made 
the declaration that Zeyd was entitled to a 
third, he then in fact declared Zeyd to be 
entitled ¢o as much as himself, whence it is 
requisite that he make over a moiety of his 
portion to him, in order that both may be 
placed on an cquality. ‘The reason, how- 
ever, for a more favourable construction in 
this particular is, that the son has here made 
a declaration, in favour of Zeyd, of one 
third, affecting the whole estate indefinitely ; 
and as the whole estate has gone in two por- 
tions, each falling to cach son respectively, it 
follows that the son has made his declaration 
in favour of Zeyd with respect only to a 
third of his own portion. 

Bequest of a female slave who (previous to 
the partition of the estate) produces a child, 
—Ira person bequeath a particular female 
slave to Zcyd, and altcr his death the said 
slave bring forth a child, the legatee is in 
that case entitled to both the mother and 
child, provided, however, that their added 
value do not excecd a third of the estate, for 
then Zcyd is to receive the female slave, as 
far asa third of the estate, and if her value 


Mohammed,—the only difference, according 
to him, being that an acknowledgment 
affecting the property of another4s valid,— 
insomuch that he who makes an acknow- 
ledgment concerning property posses#d by 
another in fuvour of a ditferent person, and 
afterwards obtains possession of the same 
must be directed to give it up to the acknow- 


ledgee plates a Bequest affecting the 
roperty of another is null; inso 
i, the testator should by ar ate 


any means after- 
wards became possessed of that property 


and then die, still his bequest does not pass” 
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be short of the third, the residue must be made 
up to him from the value of the child. This 
is according to Haneefa. The two disciples, 
on the contrary, maintain that in this case 
the legatee is to receive to the amount of a 
third of the property from both the mother 
and child, in proportion to their respective 
values. Thus if the value of the mother be 
three hundred dirms, that of the child the 
sume, and the other effects amount to s1x 
hundred dirms, the whole forms an estate of 
one thousand two hundred dirms, of which 
a third is four hundred. Now Hanecfa holds 
that in this case the female slave must be 
made over to the legatee in payment of three 
hundred dirms, and he also receives one 
hundred deducted from the value of the 
child ;—-whereas the two disciples maintain 
that he is entitled to a deduction of two thirds 
from the value of each. The argument of the 
two disciples is, that the child is virtually 
included in the bequest, from its being (as it 
were) a dependent on the original subjcct of 
it, and that, therefore the bequest must be 
executed proportionally from both, without 
Pe or distinction. —The argument of 
Taneefa is, that the mother is the original 
subject of the bequest, and the child only 
a dependent; and the dependent cannot 
obstruct the original. If, moreover, the be- 
quest were executed equally from both, it 
induces this consequence, that a part of the 
legacy is split off from the original subject 
which isunlawful. All thatishere advanecd 
proceeds on a supposition of the birth of the 
child happening prior to the partition, and 
the acceptance of the legatce ; for if it should 
take place afterwards, the child incontestibly 
belongs to him, as being the offspring of his 

roperty; for his right in the slave was 

ully and completely established by the par- 
tition. 

Section. 
Of the Period of Making Wills, 


Gratuitous acts, of immediate operation, 
if executed upon a deathbed, take effect to 
the extent of one third of the property only.— 
It is to be observed, as a general rule, that 
where a person performs, with his property, 
any gratuitous decd, of immediate opera- 
tion (that is, not restricted to his death), if 
he be in health at the time, such decd is 
valid to the extent of all his property,—or, 
if he be sick,* it takes effect to the extent of 
one third of his property; and where a 
person performs such deed, with his pro- 

erty, regricted to the circumstance of his 
ecease, it takes effect to the extent of a 
third of his property, whether, at the time, 





* Arab. Mareez.—This term (as has been 
already observed) literally means sick. In 
the language of the raw, however, it is 
always used to signify a dying person,—that 
a = a of a asia a ‘ " ete et 

18 iInvarla e understoo 
throughout this book. x c 
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he be sick or in health. If, on the contrary, 
a person makes an acknowledgment of debt, 
such noknow edement is of effect to the 
whole extent of his property, notwithstand- 
ing it be made during sickness, as this is not 
a gratuitous deed. Still, however, a decla- 
ration of this nature, matle in health, pre- 
cedes a declaration of the same nature made 
in sickness. It is also to be remarked, that 
a sickness of which a person afterwards re- 
covers is considered, in LAW, a8 health.* 

An acknowledgment on a deathbed is valid 
in favour of a par who afterwards be- 
comes an heir; but not a bequest or gift.— 
Ir a sick person make an acknowledgment 
of debt in favour of a strange woman, or 
make a bequest in her favour, or bestow a 
gift upon her, and afterwards marry her, 
and then die, the acknowledgment is valid ; 
but the bequest or gift is void; for the nul- 
lity of an acknowledgment in favour of an 
heir depends on the person having been an 
heir at the time of making it, whereas the 
nullity of a bequest in favour of an heir 
depends on the legatee being so at the time 
of the testator’s death, as has been already 
explained; and as the woman was not an 
heir at the time of the acknowledgment, but 
had become so [by marriage] at fie time of 
the testator’s death, the acknowledgment is 
therefore valid, but the bequest is void; and 
so likewise the gift, it being subject to the 
same rule as the bequest. 

Neither is an acknowledgment so made 
valid, if the principle of imheritance had 
existed in the person previous to the deed.— 
lr a sick person make an acknowledgment 
of debt due by him to his son, or make a 
bequest in his favour, or bestow a gift upon 
him, at a time when the son was a Chega: 
and he [the son] afterwards, previous to his 
father’s death, become a Mussulman, all 
those deeds of acknowledgment, gift, or be- 
quest, are void: the bequest and the gift, 
because of the son being an heir at the death 
of his father, as above explained; and the 
acknowledgment, because, although the son, 
on account of the bar ome difference of 
religion), was not an heir at the time of 
making it, still the cause of inheritance 
(namely consanguinity) did then exist, which 
throws an imputation on the father, as it 
engenders a suspicion that he may have 
made a false declaration, in order to secure 
the descent of part of his fortune to his son. 
It is different in the case of marriage, as 
above stated; for there the cause of inhe- 
ritance (namely, marriage), occurred poste- 
rior to the acknowledgment, and had no 
existence previous thereto; for supposing 
the marriage to have existed at the period of 
making the acknowledgment, and that the 
wife, being then a Christian, should after- 


* This passage has no place in the Arabic 
copy. It has been introduced in the Per- 
siart version as a premiss necessary to the 
sompletely understanding of what follows. 
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wards, before the husband’s death, become 
a Mussulman, in that case it [the acknow- 
ledgment] would not be valid. 

Such acknowledgment, gift, or bequest, tn 
favour of a son, being a slave, who afterwards 
becomes free previous to the father’s decease, 
is nevertheless rvord.—IF a sick person make 
an acknowledgmer® of debt due by him to 
his son, who is an absolute slave or Moka- 
tib,—or bestow o gift upon him, or make a 
bequest in his favour, and the son should 
afterwards, before the death of his father, 
obtain his liberty, in that case none of these 
deeds are valid, because of the reasons ex- 
plained in the preceding example. It is 
related, in the Mabsoot, under Nic head of 
Acknowledgments, that ‘‘ the acknowledg- 
ment of a sick person in favour of his son 
whois a slave is valid, provided the slave he 
not in debt; for in that case the acknow- 
ledgment is, in cffect, in favour of the 
master, who is a stranger; and an acknow- 
ledgment in favour of a stranger is valid;— 
whereas, if the slave were involved in debt, 
his father’s acknowledgment in his favour 
would not be valid, as in such case it could 
not be construed to be in favour of the 
master, since an indebted slave is the pro- 
prietor of his own acquisitions.’”’—The be- 
quest is, however, invalid, because to estab- 
lish it regard must be paid to the time of 
the testator’s death, and the son is at that 
time an heir, as being then free. With re- 
spect, indced, to the gift, it is said to be 
valid,* provided tho slave be not indebted ; 
because a gift is an immediate transfer and 
investiture; and as the son is at that period 
a slave, the gift is in effect in favour of his 
master, but if he be involved in debt the 

ift is invalid, as in that case he is master of 

is own acquisitions, and a gift is considered 
assuch. According to the more commonly 
received authorities, however, the gift is 
void on either supposition; for as a gift 
during a mortal illness is equivalent to a 
bequest, it is therefore invalid, in the same 
manner as a bequest would be which was 
made in favour of the same person. 

Rule for ascertaining a deathbed illness,.— 
PaRALYTIC, gouty, or consumptive persons, | 
where their disorder has continued for a, 
length of time, and they are in no immediate 
danger of death, do not fall under the de- 
scription of sick [Mareez], whence decds of 
gift, executed by such, take cffect to the 
extent of their whole property; because, 
when a long time has rag cea the patient 
has become ficiliavined to his disease, which 
is not then accounted as sickness. (The 
length of time requisite, by its lapse, to do 
away the idea of sickness in those cascs 1s 
determined at one year; and if after that 
time the invalid should become bedridden, 
he is then accounted as one recently sick). 
If, therefore, any of the sick pone thus 
described make a gift in the beginning of 





* Prob Sly mo nine “in the Mabsoot.’’® 
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their illness, or after they are bedridden 
such gift takes effect from the third of their 
property, because at such a time there is 
apprehension of death (whence medicine is 
then administered to them), and therefore 
the disorder is then considered as a deathbed 
illness, 


CHAPTER III. 


OF EMANCIPATION UPON A DEATHBED$ AND 
OF WILLS RELATIVE TO EMANCIPATION, 


Emancipation, gift, and acts of Mohabat, 
on a deathbed, take effect to the extent of a 
third of the property.—l¥ a person, on his 
deathbed, emancipate a slave, or give a por- 
tion of his property to another, or make a 
Mohabat,* in purchase or sale, by buying an 
article at an over-value, or selling it at an 
under-value,---or concerning the dowcr, hire, 
or so forth,—or become security for another, 
all these decds are considered in the light of 
a bequest, and take effect to the extent of a 
third of his estate. 

Case of a Mohabat, and an emancipation 
by the same person.—\|¥ a sick [dying] per- 
son make a Mohabat fet any kind],t and 
then emancipate his slave, and [after his 
death] the third of his property suffice not 
for both, in that case Hanecfa is of opinion 
that the Mohabat has the preference ;—in 
other words, if, after executing the Mohabat, 
any partoft the third remain, tho slave is, 
without recompense, free in that proportion, 
and must perform emancipatery labour for 
the remainder of his value,—or for his full 
value, if nothing remain.—If, on the con- 
trary, the person first emancipate the slave, 
and then make the Mohabat, the slave, 
and fhe person in whose favour the Mohabat 
is made, are upon a_ perfect equality, 
and cach takes from the third of the estate 
in proportion to his right ;—as, for instance, 


* Mohabat litcrally signifies connivance.— 
Thus, a purchaser or seller who gives more, 
or takes less, for an article than its real value, 
connives at the loss.—This term, therefore, is 
not confined to sale, but extends to every act 
in which the person connives ut his own loss, 
such us (in the case of dower) paying the 
wife more than she is entitled to, or (in a 
case of hire) paying the hircling wgre than 
he had eee for.—The translator preserves 
the original term, as it is purely technical.— 
The Arabic text expresses this passage with 
great brevity: ‘‘Whoso frees his slave in sick- 
ness, or sells, or connives, or gives, it is law~ 
ful, and recognized to the extent of a third 
of his property.” 

+ That is, “execute any contract, or per~ 
form any act, by which he sustains a wilful 

O88. 
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the slave.is emancipated from the third 
of the estate in the proportion of 


value, and performs emancipatory labour 
for the remainder,—and the person in whose 
favour the Mohabat is made takes in the pro- 
portion of bis Mohabat, and makes good the 
‘remainder.—The two disciples maintain that 
the emancipation has the prefercnce in both 
cases, for it is the stronger, inasmuch as it 
does not admit of retractation. Haneefa, on 
the contrary, maintains that Mohabat is the 
stronger, as being interwoven in a compact 
of exchange: contrary to cmancipation, for 
in that there is no exchange. If, therefore, 
the Mohabat be first made, it sets aside the 
emancipation, because of the comparative 
weakness thereof ;—whereas, if the emanci- 

ation be first made, it obstructs the Moha- 
ae, because of its priority, but still does not 
set it aside, as cmancipation is incapable of 
setting aside a Mohabat;—whence, in this 
instance, both are placed upon a footing. 
According, therefore, to this difference of 
opinion, if'a person be possessed of two slaves, 
one valued at two hundred dirms, and the 
other at one hundred, and first sell the for- 
mer by a Mohabat sale, for one hundred 
dirms, and afterwards emancipate the latter, 
and die, leaving no other property, in that 
cage, acc.rding to Lancefa, the Mohabat is 
exocuted in full, and the other slave is re- 

uired to perform eae a eared | labour to 
the full amount of his value ;—whercas if, on 
the contrary, the emancipation precede the 
Mohabat, then a third of the value of both 
slaves, amoung to one hundred dirms, is 
divided equally between both partics (that 
is, between the emancipated slave and the 
person in whose favour the Mohabat was 
made); and accordingly, a moicty of the 
slave is emancipated without any considera- 
tion, and he 1s to porform emancipatory 
labour for fifty dirms more, being the remain- 
ing half of his value ;—and tifty dirms are 
deduetad: in the manner of a Mohabat, from 
the slave sold by Mohabat, and his price is 
then one handsed and fifty dirms, for which 
the purchaser is accountable :—but the two 
disciples maintain that the slave is com- 
pletely free in both instances. In the same 
manncr, if a person, upon his deathbed, first 
sell a slave by Mohabat, then eeu ae a 
second, and anode sell a third by Moha- 
bat, and have no other property besides these 
three slaves, in that case, according to 
Haneefa, the half of the third of the pro- 

erty must be allowed to the person in whose 
avour the Mohabat was first made, and the 
remaining half of the third is equally divided 
between*tie emancipated slave and the one 
in whose favour the last Mohabat was made 
—whereas, had he first emancipated one, 
then sold the second by Mohabat, and after- 
wards emancipated the third, in that case one 
third of the estate would be divided into two 
equal shares, of which one would be given 
to the person in whose favour the Mohabat 
sale was made, and the other equally divided 
between the two emancipated slaves but 
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the two disciples maintain that in both cases 


his | the emancipation is to be preferred. 


Mohabat or ope precede, in thew 
execution, the actual bequests.—It is to be 
observed, as a standing rule,* that where 
a person bequeaths severaP legacies, and the 
third of his property suffices for the payment 
of the whole, they are alj,carried into execu- 
tion without a pf feren®& being given to 
either. But if, besides these legacies, he 
should in his last illness emancipate a slave, 
or direct the emancipation to take place after 
his death, or sell something by Mohabat,— 
in that case both kinds of emancipation, as 
well as the Mohabat, are preferred to the 
legacies, and must therefore be first executed 
from the third of the estate, and the remain- 
der (if there be any) is then divided equally 
among the segatees. 

The appropriation of a sum, by bequest, to 
the emancipation of a slave is annulled by the 
subsequent loss or failure of any part of it; 
but not the appropriation of a sum to the 
performance of a pilgrimage.—If a person, 
on his deathbed, set aside one hundred dirms, 
and will that ‘‘ after his death the said sum 
be applied to the emancipation of a slave,’’ 
and one dirm of the number happen to be 
lost, in that case Haneefa maintains that the 
will is annulled, and that the remaining 
ninety-nine dirms cannot be applied to the 
purpose of emenc pune aslave. If, on the 
contrary, the person will that ‘‘ the said sum 
be appropriated to defray the expense of a 
pilgrimage to Mecca,” in that case the loss or 
destruction of one dirm does not invalidate 
the will, but the remaining ninety-nine dirms 
are applicd to the purpose prescribed by the 
testator, by deputing a person from such a 
distance as may enable him to reach Mecca 
by means of the said sum. (If also, in this 
last case, part of the sum have been lost or 
destroyed, and there remain a part after the 
return of the pilgrim, it must be restored to 
the heirs.) The two disciples maintain that 
the will is valid in the former instance like- 
wise, and the ninety-nine dirms applied to 
the emancipation of a slave, in the same 
manner as fn the other instance) to the per- 
formance of the pilgrimage. The argu- 
ment of Hancefa is that, in the former in- 
stance, the will directs the emancipation of 
a slave valued at one hundred dirms; and 
therefore, if it were executed with ninety- 
nine dirms, it would take effect in favour of 
a person different from the intended legatee, 
which is not lawful. It is otherwise with a 
bequest concerning pilgrimage, as ‘pilgrimage 
is purely a religious duty, and religious 

uties appertain exclusively to Gop; and as 
Gop therefore is the legatee in this instance, 
a diminution of the sum does not induce an 
execution of the will in favour of any other 
than the legatee, since a pilgrimage for 





* Arab. Asl; literally, a root; meaning 
(in this uae) a principle or ground of -deei- 
sien in all parallel cases. 2 
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sinety-nine dirms is performed on behalf of danse 1 sickness), in that case the word 


7OD, as much as ae pilgrimage for one hun 
dirms. Some have observed that this diffe- 
renee of. enue between Haneefa and the 
two disciples is founded on the different sen- 
timents they ent&rtain with respect to the 
emancipation of a slave; the two disciples 
holding it to be a eligious act, in the same 
manner as the performance of a pilgrimage ; 
and Haneefa considering it as an act in 
favour of the slave alone. (The compiler of 
the Hedaya remarks that this last opinion is 
approved.) 

A slave ipods a third of the property, 
emancipated on a deathbed, is Pee TEE f rom 
emancipatory labour by the hetrs assenting 
to his freedom.—I¥ a person during his last 
illness emancipate a slave valucd at one 
hundred dirms, and die, leaving two sons 
and one hundred dirms, and the emancipated 
slave and his heirs give their consent to the 
emancipation, the slave is not required to 
perm any emancipatory service whatever, 

ut is free without so doing; for although 
the manumission was equivalent to a bequest 
in the proportion beyond a third of the eman- 
cipator’s property, yet it is valid on the heirs 
assenting to it. 

A. bequest of emancipation, in favour of a 
slave, 7s annulled by his being made over tn 
compensation for an offence committed by 
him.—IF a person will that ‘his heirs eman- 
cipate his slave at his decease,’’ and the 
slave, after the death of the testator, commit 
an offence, and the heirs surrender him, as 
& compensation, to the avenger of offence, 
the will is void; because the surrender of 
him in compensation for the offence is ap- 
proved ; for as the right of the testator must 
yield to that of the avenger of offence, the 
right of the legatee must consequently yield 
to it likewise, since a legatee obtains his 
right in the head from the testator; and 
as, upon the slave being surrendered in com- 
pensation for the offence, he passcs out of the 
property of the testator, the will is void of 
course. If, on the contrary, the heirs prefer 
paying a redemptionary atonement, the will 
remains valid, and does not become void 
(but in this case the redemptionary atone- 
ment falls entirely upon their property, as 
they have themselves undertaken the pay- 
ment of it); and as the slave, by the pay- 
ment of the redemption, is purified from the 
offence, the case is therefure the same as if he 
had not offended at all, and the will takes 
effect of course. 

Where the heir and the legatee agree con- 
cerning a slave having been emancipated by 
the testator, the allegation of the heir 1 
eredited with respect to the date of the decd. 
—I¥ a person bequeath to another ‘a third 
of his property,” and leave, among his other 
effects, a slave, and the legatee and heirs 

that the testator had emancipated the 
lave but differ with respect to the time of 
emancipation (the legatee asserting 
that it was during his health, and the heirs, 
on the other hand, maintaining that it was 


dred | of 


the heirs must be credited, and the legatee 
is entitled only to what remains after the 
value of the slave is deducted from the third 
of the testator’s whole property ;* because 
the legatee here pleads his title to a third of 
what remains after the emancipation of the 
slave, since manumission granted during 
health does not stand as a bequest (whence 
itis that it takes effect from the whole of the 
property), and the heirs resist his plea 
asserting that the testator had emancipated 
the slave during sickness; and as manu- 
mission during sickness is a species of be- 
quest, and takes place of a bequest of a third 
of the property, the heirs are therefore nega- 
tors; and as the assertion of a negator [the 
defendant], upon oath, must be credited, 
the legatce is therefore entitled to nothing 
whatever ;—unless there should remuin some 
excess in the third of the property over 
and above the value of the slave, in whic 
caso the legatee is entitled to such excess; 
or, unless the legatee confirm his assertion 
by evidences, in which ease he is entitled 
to a third of what remains of the whole 
estate after the emancipation of the.slave. 
Case of an alleged emancipation and debt, 
credited by the heirs.—I¥ a person die, 
leaving no other property except one slave, 
and the slave say tq the heite ‘your father, 
whilst he was in health, emancipated me,’ 
and another person say to them ‘ your 
father was indebted to mo one hundred 
dirms,’’ and the heirs credit both these 
assertions, (as, for instance, by replying to 
them together, ‘‘ you both speak truly”), 
the slave is, in that case, required to per- 
form emancipatory labour to the full extent 
of his valuc, according to Haneefa. The 
two disciples, on the contrary, maintain that 
the slave is emancipated without performin 
any service whatever, because the proof o 
the debt and of the emancipation during 
health are established, Jone as the heirs 
have acknowledged both at the same time, 
and the cmancipation of a slave during 
health does not induce the necessity 
of labour notwithstanding the emancipator 
should be involved in debt. The argument 
of Hancefa is, that the acknowledgment of 
the debt on the part of the heirs is stronger 
than that of the emancipation ; because the 
former is valid at whatever period it may 
have been contracted, and is dischargable 
from the whole estate; whcrcas the latter, if 
performed during sickness, is limited to a 
third of the estate ; and such being the case, 
it would follow that the emancipgtion is 
utterly annulled. As, however, emancipa- 
tion, after having been made, does not it 
of being absolutely annulled, it is therefore 
virtually annulled, in this instance, by the 





* Literally, ‘‘is entitled to nothing what. 
ever.” ‘The translator renders the passage 
in a modified sense, because of the reservation 
afterwards stated. 
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imposition of emancipatory labour. — The 
same difference of opinion subsists in the 
case where a person, dying, leaves one thou- 
sand dirms, and ono person asserts that the 
deceased owed him one thousand dirms, and 
another, that he had deposited one thousand 
dirms in trust with the deceased, and the 
heirs confirm both assertions at one and the 
same time ; forin such case the two disciples 
are of opinion that both claims are upon an 
equal footing, and that the one thousand 
dirms are therefore to be divided equally 
betwcen the parties ; whereas Haneefa main- 
tains that the claim of the depositor is the 
strongest, as his right rclates to the identical 
dirms whilst the creditor has only a general 
claim on the person. 


Section. 
Of Bequests for Pious Purposes.* 


In the execution of bequests to sundrt 
pious purposes, the ordained dutics precede 
the voluntary.—I¥ a, person make several 
bequests, for the Pouor anne of sundry 
religious duties, such as pilgrimage, prayers, 
and so forth, it is requisite to cxecute first 
such as are absolutely incumbent and 
ordai, ed;+ and this, whether the testator 
have mentioned them first or not; for the 
discharge of the ordained duties is of more 
importance than that of acts which are 
merely voluntary; and the law therefore 
supposes that the object of the testator was 
fa henin with the performance of them, 

Unless all the purposes mentioned be of 
equal importance, in which case the arrange- 
ment of the testator must be followed.—But 
if the several dutics, the objects of the will, 
be all of the same importance, and of simi- 
lar force, and the third of the estate suftice 
‘not for the discharge of the whole, they 
must in that case be executed agreeably to 
the order in which they have been specified 
by the testator, as it may be inferred.that 
those to which he gave the precedence were, 
in his opinion, the most urgent. ‘Tahavce 
maintains that alms are to be executed 
before pilgrimage. There is also one report 
from Aboo Yoosaf to the same cftcct. An- 
other opinion reported from him is, that 
pilgrimage preeedes alms; and such is the 
opinion of Mohammed. The argument in 
favour of the first report is, that both are in 
an equally strong degree enjoined by Uop: 
but yet alms, as being connected with the 
rights of mankind, must be preferred, the 
right of the individual preceding the right 
off Gop.«:The argument in support of the 
secdnd report is, that the performance of 

as 





* Literally, ‘‘ of bequests to the rights of 
Gop.” 

+ Arab. Farz: a term applied to any 
thing enjoined as an indispensable duty, 
and more particularly to the five primary 
paar purification, prayer, alms, fasting, 
and p : 


WILLS. 


[Vot. IV, 


pilgrimage, besides the expenditure of 
money, requires also an exertion of the 
body; and as this is not the case with 
alms, pilgrimage has therefore precedence. 
Either of those, however, is preferable to 
expiation, because they have been in a 
greater number of instances, and in a 
stronger degree enjoineé by Gop.—Again : 
expiations for murder, for Zihar, and for a 
broken vow, are preferable to Sadka-fittir 
peneey iven on the day of breaking fast], 
ecause these expiations have been enjoined 
in the Koran, whereas the latter has not. 
Sadka-fittir, on the other hand, is preferable 


to sacrifice, because it isan incumbent duty | 
whereas a 


in the opinion of all our doctors 
difference of opinion subsists with respect to 
the absolute obligation of sacrifice. 

As well as where the purposes of the be- 
uests are purely of a voluntary nature.— 
N the execution of all pious wills, where 

the objects of them are not incumbent 
duties (such as the erection of a mosque, of 
a receptacle for travellers, or of a bridge), it 
is requisite to follow the arrangement of the 
testator, since it may be inferred that he 
considered those first mentioned as the most 
urgent. Lawyers, moreover, have remarked 
that if a person make several bequests, some 
for the eee of religious duties 
immediately enjoined by Gop, and others 
for benevolent purposes amongst mankind, 
in that case a third of his property must be 
set aside for the execution of them; and 
whatever may be the share appropriated for 
the performance of the duties belonging to 
Gop, it must be applied agreeably to the 
order of arrangement, as already explained. 


—It is to be observed, also, that every | 


different duty is to be considered in the 
nature of a distinct legacy ; for, the object 
of cach being the attainment of the goodwill 
of the ALMIGHTY, every several duty has an 
object in itself, and each is therefore to be 
considered in the nature of a legacy left to 
a different person. 

Rules in bequests towards the performance 
of a pilgrimage.—I¥ a person will that ‘‘ the 
pilgrimage incumbent on him be performed 
on a behalf after his death,” in that case 
the heirs must depute a person for this pur- 
pon from the city of the testator, and furnish 

im with such conveyances and equipments 
as are suitable to his [the testator’s| rank ; 
because, being performed on his account, it 
must be executed in the same manner as if 
actually performed by himself. But if the 
property of the testator be inadequate to the 
expense of sending a person from his own 
city, in that case a person must be sent from 
some other nearer place, the distance of 
which from Mecca may be proportioned to 
the amount of the property. 


Ira person set out from his own city, with © 


an intention of performing the pilgrimage to 
Mecca, and die on the road, after having 
willed that the pilgrimage be performed [by 
others} on his behalf, a person must be de- 
pated for this purpose from the eity of the 
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testator, according to Haneefa (and such 
also is the opinion of Ziffer). The two 
disciples, on the contrary, maintain that a 
person 1s to be sent from the place at which 
the testator had arrived in the prosecution 
of his intention ;—and the same difference 
of opinion obtains where a person, having 
undertaken the @ilgrimage on account of 
another, dies in the like manner on the road. 
The reasoning of the two disciples is, that 
the performance of a part of ‘he journey, 
with the intention of having prosecuted the 
remainder, is in itself an act of piety, which 
is entitled to merit with Gop, and which 
annuls, in a proportionate degree, the obli- 
gation of the duty. Hence the pilgrimage 
is to be recommenced from the place in 
which he died, and which in effect has 
become (as it were) his city. It is otherwise 
where a person, with a view of trading, sets 
out on a journey to Mecca, and dies on the 
way, after having willed that the pilgrimage 
be performed on his behalf; for in this case 
the part of the journey already performed 
not being an act of picty, there 1s an evident 
necessity for sending a person from the city 
of the testator.—The reasoning of Hancefa 
is, that the will must be construed as mean- 
ing a commencement from the city of the 
testator, in order that the pilgrimage may 
be completely performed in the manner in 
which it was originally incumbent on the 
testator. 


CHAPTER IV. 


OF WILLS IN FAVOUR OF KINSMEN AND 
OTHER CONNENIONS., 


A bequest to “a neighbour” ts in favour 


of the owner of the nert adjoining house.— 
Ir a person make a bequest in favour of ‘ his 
neighbour,’’* this, according to Hanecfa, is a 
bequest to the person whose house is imme- 
diately adjoining tothat of the testator. The 
two disciples, on the contrary, maintain that 
it comprehends all the inhabitants of the 
vicinity, who belong to the same mosquc, 
without any regard to the immediate adjunc- 
tion of the houses; since, according to the 
common acceptation of the word, they all fall 
equally under the description of neighbours, 
The arguments adduced by Hancefa in support 
of his opinion upon this puint are enn ial 
First, the person whose house adjoins to 
that of the testator isin reality the neighbour. 





@ 
* Specifying the legatee by description 
only, without mentioning his name ; as thus, 
‘‘J bequeath one thousand DIRMs to My 
NEIGHBOUR. ’—In this and the succeeding 
examples, the effect turns entirely on the 
terms in which the testator signifies his 
bequest. ® . 
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—SEconpDLY, the modes and descriptions of 
neighbourhood are many; and as it would 
be impracticable to carry the will into exeou- 
tion with respect to the whole, it is therefore 
necessary to restrict it to him whose title, 
from the circumstance of adjunction, is the 
most perfect and indisputable. 

And comprehends all competent descrip- 
tions of persons.—It is to be observed that 
the learned in the law are of opinion that 
every person may be included under this 
description of neighbour, whether the pro- 
prictor of a house or not, or, whether a man 
vr a woman, a Mussulman ora Zimmee, the 
terin neighbour being equally applicable to 
all these. Haneefu also holds that an 
absolute slave, possessed of a house in the 
nelghbourhooed, is entitled to the benefit. of 
the will.—The two disciples hold a different 
opinion; beeause, in ah easc, the benctit of 
the will would ultimately revert to the master 
of the slave, who is not supposed to be a 
neighbour, The argument of Haneefa is, 
that the term neighbour applies indiscrimi- 
nately to all. 

diules tn bequests to “the Ashar’’ of the 
testutor.—Ir a person make a bequest in 
favour of “his As‘har,”’* all the relations of 
his wife within the prohibited degrees (such 
asherfather, brother, and so forth) are therein 
included; and likewise all the relations of 
his father’s wife [his step-mother] and of hig 
son’s wife [his daughter-in-law] within the 
prohibited degrees, as these all stand in the 
relation of As’har to the testator. This ex- 
planation of As’har has been followed by 
Mohammed and Aboo Obeydah. Itis to be 
observed Chat all the kindred of the wife 
within the prohibited degrees are included 
in the bequest, notwithstanding she were, at 
the time of the death of the testator, in her 
edit. from a reversible diyoree. But if the 
divorcee was irreversible, her relations are 
not to be included, as the existence of that 
degree of relation entitled As’ har depends on 
the actual existence of the marriage at the 
time of the testator’s death ; and by an irre- 
versible divorce marriage is utterly annulled. 

And to “his Khatn.”--1k a man make a 
bequest in favour of “Shis Khatn,” it 18 a 
bequest. to the husbands of his female relations 
within the prohibited degrecs ; and in it are 
likewise included all the relations of these 
husbands within the prohibited degrees, 
these also falling under the description of 
Khatn.— (Some commentators remark, that 
this explanation is agreeubie to the ancient 
custom ; but that in the present times Khatn 
comprehends only the husbands, ggabove.)— 
It is also to be observed that in this respect 
freemen and slaves, und the near ang the 
distant relations are all upon a footing, 
because the term Khatn comprehends the 
whole of these. 





* As’haris the plural of Sehr (pronounced, 
in Atabia, oy which is a general term 
for all relations by marriage. 
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And to his Akraba.—Iy a person make a 
will in favour of his “ relations” [Akraba*], 
it is executed in favour of the nearest of kin 
within the prohibited degrees, and failing of 
them, in favour of the next in proximity, 
and so on with respect to the rest within the 

rohibited degrees, in regular sticcession. 
The will, in this case, includes two or more ; 
but the father, mother, or children of the 
testator are not comprehended in it. This is 
the opinion of Haneefa. According to the two 
disciples, the will includes only such as are 
descended from the most distant progenitor 
of the testator, professing the Mussulman 
faith.—(Concerning the meaning of ‘“‘the 
most distant progenitor professing the faith,” 
there is a difference of opinion; some main- 
taining that this applies to the remotest 
ancestor who actually embraced the faith, and 
others alleging that it extends to the remotest 
ancestor who may have known of the exist- 
ence of the faith, although he himself may 
not have acceded to it; as is exemplified in 
the case of Aboo Talib, who, although he 
understood the Mussulman faith, never em- 
braced it.) The argument of the two disciples 
is, that the term relations being in general 
applied to all of the same blood, the will there- 
fore extenls to all such as fall under this 
description, to whatever degree removed. The 
arguments of Hanccfa are that legacies arc 
a species of inheritance ; and as, in inhcrit- 
ance, the arrangement here described is 
observed with respect to the heirs, it is also 
observed in the payment of legacics.——As, 
morvover, the plural term [Akraba] men- 
tioned in inheritance means two, so likewise 
in bequest.t—Besides, the object of the 
testator, in his bequest, is, to compensate for 
his deficiencies, during life, with respect to 
the ties of kindred,f which affects only 
his relations within the prohibited degrees. 
The parents or children, moreover, are not 
styled relations [Akraba], insomuch that if 
a person were to call his father ‘his rE- 
LATION” [Kareeb], he would be considered 
as denying his parentage. The reason of 
this is that, in common usage, by the term 
relation [Kareeb]} is understood one related 
to a person by means of another: but the 
relation of parent and child is personal, and 
not by means of another.—I[n short, according 
to Haneefa, the will in question is restricted, 
in its operation, to the prohibited relations 
of the testator ; whereas, reaps to the 
two disciples, it extends to [all the descend- 


* Akrat-, is the plural of Kareeb, and 
signities (collectively) kindred. 

Fere is something like a contradiction ; 
for it was before said that ‘‘ the will includes 
two or more.”” This, however, is not to be 
taken as excluding any number above two, 
but merely as comprehending the dual as 
well as any higher number. 

t Arab. Silla Rihm.—It is a technical 
term, comprehending, in its application, the 
kindred within the prohibited degrees only. 
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ants of] the most distant progenitor professing 
the faith ;—whilst Shafei malntaing that it 
is confined solely to the testator’s father [and 
his offspring]. 

iF a person, having two paternal and two 
maternal uncles, make a will in favour of 
** his ‘relations”’ [Akrabal, it is in favour of 
the paternal uncles offly, according to 
Haneefa, he holding that regard is to be 
paid to the order of relationship ;—whereas, 
according to the two disciples, all the four 
uncles are included, they holding that no 
regard is to be paid to the order of relationship. 
Tf, on the other hand, the testator have only 
one paternal and two maternal uncles, the 
half of the legacy, in that case, goes to the 
paternal uncle, and the other half to the two 
maternal uncles, out of attention to the plural 
number, which, in bequests, comprehends 
two (as before observed); for as, if there 
were two paternal uncles, the whole legacy 
would go to them, it follows that where there 
is onc only, he gets no more than an half, and 
the other half goes to the two maternal uncles. 
It would be othcrwise if the person had ex-~ 
pressed his bequest for “‘ his kinsman ;’’® for 
in this case the whole legacy would go to the 
paternal uncle, and nothing whatever to the 
two maternal uncles; because, as the term 
kinsman expresses a singular, not a plural 
number, the paternal uncle therefore takes 
the whole, he being next of kin.—If (in the 
case of a bequest to “relations ’’) the testator 
havea paternal uncle only [and no maternal 
uncles], he is entitled to no more than a 
moiety of the third of the estate; for as, if 
there had been two paternal uncles, they 
would have had the whole between them, 
one consequently gets only an half.—If, on 
the contrary, he have a paternal uncle and 
aunt, and a maternal uncle and aunt, the 
legacy gocs in equal shares between the pa- 
ternal uncle and aunt, both being related to 
the testator within an equal degree of affinity, 
—and their connexion being of a stronger 
nature than that of the maternal uncle or 
aunt.—A paternal aunt, moreover, although 
she be not entitled tu inherit, is nevertheless 
capable of succeeding to a legacy,—in the 
same manner as holds with respect toa re- 
lation who isa slave or an infidel.—It is to 
be observed that, in all these cases, if the 
testator have no prohibited relation, the 
bequest is null, because it is restricted, in its 
Operation, to those within the prohibited 
degrees, as before noticed. 

Or to the Ahl of a particular person.—Ir 
a person make a bequest ‘‘to the Ahlt of 
such an one,” it is a bequest to the wife of 
the person mentioned, according to Haneefa. 


* Arab. Zee-Kirrabit. 

+ The word Ahl, in its most common 
acceptation, denotes a people or family, as 
Ahl Iran, “the people of Persia,’’—Ahl- 
nee, “‘ my Sacer —(This and several suc- 
ceeding examples turn entirely upon the 
meaning of the terms used by the téstator.) 
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The two disciples, on the contrary, maintain 
that the bequest comprehends every indi- 
vidual of the family, entitled to maintenance 
from that person, such being (with them) 
the common 7 ag of the word. The argu- 
ment of Haneefa is that Ahl, in its literal 
sense, signifies agwife, a proof of which is 
drawn from this sentence of the Konan, 
“Moses WALKED WITH wIs Ahl” [wife], 
(whence also the common mode of expres- 
s10n “‘such a person made tarhul Pmareied) 
In @ particular city’’);—and as the worc 
Ahl, in its literal sense, means a wife, it 
follows that whenever it is used absolutely it 
roust be resolved into its literal sense, which 
is the true one. . 

of the house of a particular pense 
—IF a es make a bequest ‘‘to the Ah 
of the house of such an one,” tho father 
and grandfather of the person named are 
included in such bequest, as well as all the 
descendants from the remotest progenitor, 
on the patcrnal side, professing the Mussul- 
man faith ;—and if a person make a bequest 
“to the Al of such an one,” it is a bequest 
“to the Ahl of his house,”’ the term Al 
applying to the tribe from which he is de- 
scended. 

Ir a person make a bequest “to the Ahl 
of such a person’s Nish f[raecc} or Jins”’ 
{gencration],—by the former is understood 
all those descended from his ancestors im 
general,—but by the latter those only de- 
scended from the paternal stock, not from 
the maternal, because men are said to be ot 
the generation of their fathers, not of their 
mothers.— It is otherwise where the term 
Kirrabit [affinity] is used; for that apper- 
tains both to father and mother. 

Or to the orphans, blind, lame, or widows, 
of a particular race.—Ir a person make a 
bequest ‘‘to the orphans,—the blind,—the 
lame,—or the widows,—of the race* of such 
an one,’—and the individuals of the race 
named can be enumerated, the bequest in- 
cludes them all indiscriminately, whether 
rich or poor, males or females; for the exc- 
cution of the bequest is practicable in this 
instance, because of the ascertainment of 


the lcgatees.— (It is to be observed that, | 
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» bequest, not the rich; for it 
[the bequest] is of-a pious naturo, and 
object of it mame’, e goodwill of Gon) is 
best attainable by removing the wants of 
the poor. Besides, as the very descriptions 
used indicate a degree of want and distress 
in the legatee, it is therefore proper to admit 
this to have been the testator’s meaning. It 
is otherwise where a person makes a bequest 
‘*to the youths (or the virgins) of a parti- 
cular race,” who are innumerable; for in 
such case the bequest is void; because, as 
the description used does not indicate want 
the words of the testator cannot be construed 
to apply to the poor: neither can the bequest 
possibly hold valid in favour of all the in- 
dividuals of the class named, since, as they 
are not to be enumerated, it is impracticable 
to define them, and a bequest to unknown 
legatees is null,— for bequest is an avt of en- 
dowment, and it is impussible to endow per- 
sons unknown. It is to be observed that, in 
the caso of bequests ‘to the poor or dis- 
tressed,”’ the legacy must be paid to at least 
two paupers, two being the smallest’ number 
of plurality in bequest, as was before stated. 
Or to the race of a particular person.—I¥ 
a person make a bequest ‘ tothe race of such 
anone,” in that case, according to the two 
disciples, and also according to the first 
opinion of Haneefa, the women of the said 
race are included, the plural term Binnee 
extending to females as well as males. Tla- 
neefa, however, afterwards retracted this 
opinion, and maintained the mules of the 
race only to be ineluded, not the females; 
because the term Jinnce applics to men 
literally, but to women only metaphorically ; 
and a word must be taken in its literal not 
its figurative aceeptation. It is otherwise 
where “the race of such a person” is the 
proper name of any particular tribe; for in 
that case the bequest includes the women also, 
as the term Binnce, in such stance, compre- 
hénds the females of the tribe along with the 
males,—in the same manner as the general 
expression Benni-Adim (the sons of Adam], 
—~- whence the bequest includes the freedmen, 
the sworn confederates [Halcefs], the slaves, 
nd the Mawalat confederates of the tribe 


included in the b 


concerning the exposition of the expression | named. 


‘if they can be cnumerated,” there is a 
difference of opinion; for, according to Aboc 
Yoosaf, this phrase comprehends ‘as many 
as can be counted without the aid of written 
calculations,” whereas Mohammed hoids that 
it extends no farther than to one hundred, 
any greater number being cunsidercd as 
beyond enumeration. Some, on the other 
hand, allege that the determination of this 

oint rests entirely with the Kazee, and 
neceeee pass accordingly.)—But if the in- 
dividuals of the race named bc incapable of 
enumeration, the poor only are in that case 


* Arab. Binnee. It is an irregular plural 
from Ihp, ‘‘a son,” and expresses a gemera- 
tion or tribe. ‘% 


Or to the awlad of a particular race,—-IF 
a person make a bequest ‘to the children 
[awlad] of the race of such an one,’’—the 
malcs and females have an cqual right in 
such bequest, as the term awlud comprehends 
the avid. 

Al bequest to the heirs of a ik seal 
son ts executed agreeably to the*fttws of in- 
heritance.—I¥ a person make a bequest “ to 
the heirs of such an one,” the legact is in 
that case divided among the heirs of the 
person named, in the manner of an inherit- 
ance, a male getting as much as two females; 
because there is reason to imagine that the 
object of the testator, in using the word 
heiss, was, that the snme distinction might 
be observed in the partition of the legacies 
ag obtains in the case of inheritance. ee 
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Cate of a bequest to ‘the Mawlas" of the 
testator.—I¥ a person make a bequest “to 
his Mawlas,’’* and he have some Mawlas who 
had emancipated him, and others whom he 

emancipated, the bequest is void; be- 
cause the term Mawla partakes of two diffe- 
rent meanings, an emancipator, and a freed- 
man, and it cannot be discovered which of 
these the testator intended. Neither can 
the intention be construed to comprehend 
both; because a word bearing a double 
meaning cannot be used in more than one of 
its senses at a time; and as it is unknown 
which sense the testator meant it in, the 
legatee is therefore uncertain; and any un- 
certainty concerning the legatce annuls the 
bequest. (In several of the books of Shafei 
it is recorded that the bequest is construed 
in favour of all the Mawlas, both the emanci- 
pators and the emancipated, as the term used 
applies to both.) It 1s to be observed that 
where the term Mawla is mentioned, in be- 
quest, it comprehends vey one whom the 
testator may have actually emancipated, 
whether in health or in sickness; but not his 
Modabbirs or Am-Walids, as their emancipa- 
tion does not take place until after his death, 
and his bequest is in favour of such only as 
aro free previous to that event. Aboo Yoosaf 
maintains that a Modubbir or Am-Walid is 
also included, because, although these be 
not free previous to the testator’s decease, 
still as a cause of freedom has taken place, 
and is established in them, they may be said 
to have been emancipated.—In this bequest 
is also included any slave of the testator to 
whom he may have said, ‘‘you are free if I 
beat you not before my death” (provided 
he did not afterwards beat him) ; because the 
slave is in this case free before the testa- 
tor’s decease, and from the time that his 
strength and power of beating failed him. 
If the testator have Mawlas whom he had 
emancipated, and also the children of those 
Mawlas, and likewise Mawlas by Mawalat,t 
his freedmen Mawlus and their children are 
included in the bequest, but not his Mawlas 
by Mawalat. It as recorded from Aboo 
¥oosaf, that those last are likewise included, 
and that all those three descriptions equally 
participate in the bequest, as the term Mawla 
comprehends the whole. Mohammed argues 
that Mawla is a term which partakes of two 
different meanings; but a word of double 
meaning cannot be used in more than one 
sense at atime; and as emancipation is an 
absolute and unretractable act, and a con- 
tract of Mgwalat may be rescinded at plea- 
sure, a Mawia by manumission has prece- 
dence of a Mawla by Mawalat, and those are 
consequently included in preference. But 





* Mawla isa term applying either to the 
patron or the client (see WiLLa); and ex- 
presses the relation between the emaaci- 
pated and his emancipator. 

+ See Vol. III. pp. 518 and 517. 
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the Mawlas of the testator’s Mawlas* are not 
anelaees in the bequest, which relates only 
to the 
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Mawlas of the testator, not to those of 
another. Itis otherwise with the children 
of the testator’s Mawlas; far they stand 
related to the testator because of their free- 
dom proceeding from him. It is also other- 
wise where the testator has no Mawlas by 
manumission, nor children of those Mawlas; 
for in that case the Mawlas by Mawalat are 
included in the bequest, as the term Mawla 
applies to those by, manumission, literally, 
and to those b awalat, metaphorically ; 
and where the literal sense cannot he fol- 
lowed, the figurative sense may be adopted. 

Iy,ein the above case, the testator have 
only one freedman, and several freedmen of 
his freedman, the half of the legacy goes to 
the freedman, and the remaining half re- 
verts to the testator’s heirs; and there is: 
nothing whatever for the freedmen of his 
freedman; for the term Mawla applies lite- 
rally to the freedmen of the testator, and 
figuratively to the freedmen of those freed- 
mcn; and it is impossible that the word 
should be meant in two senses, as it cannot 
bear, at once, a literal and a figurative 
meaning. Neither are the freedmen of the 
testator’s parents or children included, they 
not being his freedmen either actually or 
virtually. 


CHAPTER VY. 
OF UsUFRUCTUARY WILLS. 


An article bequeathed in usufruct.—IF a 
person bequeath the service of his slave, or 
the use of his house, either for a definite or 
an indefinite period, such bequest is valid ; 
because as an endowment with usufruet, 
either gratuitous or for an equivalent, 1s 
valid during life, it is consequently so after 
death; and also, because men have occasion 
to make bequests of this nature as well as 
bequests of actual property. So likewise, if 
a person bequeath the wages of his slave, or 
the rent of his house, for a definite or in- 
definite term, itis valid, for the same reason. 

Must be consigned to the legatee.—1n both 
cases, moreover, it 1s necessary to consign 
over the house or the slave to the legatee, 
provided they do not exceed the third of the 
property, in order that he may enjoy the 
wages or service of the slave, or the rent or 
use of the house during the term prescribed, 
and afterwards restore it to the heirs. 

But if it constitute the sole estate, being a 
slave, he is possessed by the heirs and legatee 
alternately, or being a house, tt 1s held among 
them, in their due proporttons.—I¥ the whole 
property of the testator consist of the slave 


* That is, “‘the freedmen of his freed - 
men,” or ‘the emancipators of his “manci- 
pators.”’ 
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or the house, in that case the slave is to be 
possessed one day by the legatee, and two by 
the heirs, alternately ; but the house, on the 
contrary, is to be portioned into three equal 
parts, of whicly one is given to the legatee, 
and two to the heirs, — he legatee being en- 
titled to one third of the estate, and the 
heirs to two thifas. The reason of the dis- 
tinction here made between a house and a 
slave is, that a slave is incapable of being 
divided, and therefore an alternate use of 
him is established from necessity ; whereas 
a house, on the contrary, is capable of divi- 
sion; and as division is the most fair and 
equitable mode (since retaliution necessarily 
induces a preference of one over the other in 
point of time), it ought to be adopted where 
it is practicable. Still, however, if the 
parties agice to enjoy the house by turns, it 
is lawful, as the right rests entirely with 
them :—but division is the most cquitable 
mode. 

Nor are the herrs ye the latter instance) 
allowed to sell thetr share.—Ir is not in this 
case lawful for the heirs to sell the two thirds 
of the house which are allotted to them. 
This is according to the Zahir Rawayet. It 
is recorded from Aboo Yousaf that such sale 
is lawful; because these shares are purely 
their own property. The ground on which 
the Zahir Tawenyot proceeds is, that a right 
of residence may eventually be established 
to the legatec in the whole house, by so much 
other property of the testator being afiter- 
wards discovered as may cause the house to 
come within a third of his property. Be- 
sides, the legatee has a bonttal 
over the heirs with respect to their portions, 


so far as to restrain them from exccuting 
any deed which may injure or aflect his 


share, 


Lhe bequest becomes void on the death of 
the legatee.—I¥ the legatec should die before 


the expiration of the limited term of usufruct, 
the article bequeathed in usufruct immedi- 


ately reverts to the heirs of the testator; for 


the bequest was made with a view that the 
legatee might derive a bencfit from the tes- 
tator’s property; but if the article were to 
devolve to the lezatce’s heirs, it induces the 
consequence of their being entitled to the 
use of the testator’s property without his 
consent, which is contrary to law. If the 
legatee dic during the testator’s Kfetime, the 
bequest is void; because the acceptance of it 
is suspended upon the death of the testator, 
as has been already explained. aa 

A bequest of the produce of an article does 
not entitle the legatee to the personal use 
of the article.—Ir a person bequeath the 

roduce* of his house or of his slave to 
Zeyd, in that case some are of opinion that 
it is lawful for Zeyd to reside in the said 
house himself, or to use the slave for his own 





a] 
here uged, is to be understood the earnings 


By the term “‘ produce” {Arab. Hasil] as 
or hire of a slave, or the rent of a house, &e. 
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service, because an equivalent for the use is 
in fact the same as the use itself, so far 
ouuee tothe accomplishment of the testator’s 
object. 
ever, is, that it is not lawful; for a bequeat 
of produce is a bequest of money, as it is 
that which constitutes produce; whereas 
residence or service is an enjoyment of the 


The more approved opinion, how- 


use; and the effect of these is different with 


respect to the heirs; for if any just debt 
should afterwards appear against the testator, 
it might be repaid 

of the rent by the legatce, which could not 
be done in case of his having had the actual 
use, 


ry means of a restitution 


Nor does a bequest of the use entitle him 


to let tt to hire.—It 1s not lawful for the 
usufructuary legatco of a slave or a house to 
let them out to hire. 
he is at full liberty so to do, because, in cons 


Shafel maintains that 


sequence of the bequest, he becomes (as it 
were) proprictor of the artiele ; and, as such, 
he is entitled to transfer it cither for a return 
or otherwise, usufruct (according to him) 
being equivalent to actual property. It is 
otherwise with a Joan, that being (accordin 

to his tenets) simply a licence [to the use of 
au thing], not an investiture.* The argu- 
ments of our doctors upon this point are 
twofold.— First, a bequest 18 an endowment 
with property, without a return, referred to 
the testator’s deecase; and hence the legatee 
is not. empowered to make ao transfer of the 
legacy even Without a return, because of the 
analogy it bears to a loan; for a loan, ac- 
cording to our doctors, is an investiture 
with the use of a thing granted in tho life- 
time of the lender; and the borrower is 
not permitted to hire out the article lent 
(hire being an investiture for a return), 80 
here likewise.—A proof of this is that an 
investiture for a rcturn is strong and bind- 
ing, whereas investiture without a return is 
weak and not binding; and a person who is 
net empowered with respect to the weakest 
of the two cannot be empowered with re- 
spect. to the strongest. Bequest, moreover, 
as being a gratuitous deed, 1s weak and not 
binding.—Now in gratuitous deeds the volun- 
tary agent is at liberty to retract, not the 
other party :—but os, in the case of a bequest, 
the voluntary agent is the testator, and it is 
impossible for him to retract after his de- 
cease, retractation is therefore not supposed 
perils in this instance ;—yct still as the 
sequest is not originally of a forcible and 
irrevocable nature, the legates of usufruct 
is of course not at liberty to let the article 
to hire, since hire, as being gégontract_of 
exchange, is forcible and irrevocable. Sx- 
CONDLY, usufruct (according to our dectors) 
is not property; but the investiture of it 
for property induces a creation of the cha- 
racter of worth in it, necessarily, in order 
to establish an equality between the articles 
opposed to each other in exchange. Now 


* See Vol. III, p. 478, 
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the power of such creation rests only with 
one who is a proprictor of usufruct as a 
dependent of his right of property, or in 
uence of a contract of exchange, an 

who is consequently empowered to make 
over the property to another in the same 
manner in which he himself may have held 
it.. But when a person who acquires the 
erty of usufruct without any return on 

# part, and in an original manner (that 
isy not in virtue of its subjection to some- 
thing else), afterwards makes it over to 
another for a return, it follows that he 
makes another proprietor of a thing in a 


degree superior to what he himself’ in effect] 


was, which is unlawful. 

A bequest of the use of a slave docs not 
entitle the legatce to carry him out of the 
lace, unless his family reside elsewhere.— 
F a person bequeath the service of his slave 
to another, the legatee is not entitled to 
carry the slave from the city of the testator; 
—unless his own family reside in another 
city, in which case he may carry him thither, 
provided he exceed not a third of the tes- 
tator’s property. The reason of this decision 
is, because the bequest must take effect and 
be executed in conformity with the intent of 
the testator; and in a case where the family 
of the legutee reside in the same city with 
the testator, his intent is that the legatce 
shall ‘ake the service of the slave there, 
without exposing him [the slave] to the 
trouble of a journey elsewhere ;—whereas, 
on the other hand, where the family of the 
legatce reside in a different city, the intent 
of the testator is that the legatec shall carry 
the slave thither in order that the family 
may enjoy the use of his service, without 
putting them to the trouble of removing 
to his [the testator’s] city to enjoy this 
advantage. 

A, bequest of a year’s product, if the article 
exceed a third of the estate, does not entitle 
the ltegatee to a consignment of it.—Ipa 
person leave one year’s product. of his slave 
or house to another, and he have no other 
wie vale except such house or slave, the 
egates in that case receives one third of a 
year’s product; because product, as being 

roperty, is capable of division. If, there- 
ore, the legatee require the heirs to make a 
division of the house, in order that he may 
himself collect the product from his own 
share (being a ay it would not be ad- 
mitted. Aboo Yoosaf, indecd, according to 
one report, holds a contrary opinion; for he 
argues that the legatec is a partner with the 
heirs; andq partner has a right to demand 
a division of the common property. In 
answe" to this, however, it may be observed 
that this right amongst copartners arises 
from their having a property in the article 
itself; whereas the logatee, in the present 
instance, has a property only in the product 
of the article, and consequently is not en- 
titled to demand a division. 

In a bequest of the use of an article to one, 
and the substance of tt to another, the legatee 
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of usufruct ts exclusively entitled to the use 
uring his term.—IF a man bequeath the 
person of’ his slave to Zeyd, and the service 
of him to Omar, and the slave exceed not 
a third of the testator’s estate, his person 
belongs to Zeyd, and his service to Omar; 
for as the testator has bequeathed a specific 
thing to each legatee eshecuecly each is 
therefore entitled to his own right. As, 
moreover (the bequest to the usufructuary 
legatee being at any rate valid), if the slave's 
erson had not been bequeathed, that would 
ave belonged to the heirs, at the same time 
that his services would have belonged to the 
legatee ; so in the same manner his services 
belong to the legatee of usufruct where the 
testator has bequeathed his person to an- 
other; for bequest resembles inheritance, 
inasmuch as the right of property to the 
article is established after death in both 
instances. 
A bequest of an article to one, and its con- 
nts to another, tf connectedly expressed, 
entitles the second legatee to nothing.—IF a 
person bequeath his Paaile slave to one and 
the child in her womb to another, or a ring 
to one and the stone of it to another, ora 
leathern bag, containing dates, to one, and 
the datcs to another, and the legacy do not 
excced a third of the estate,—in this case 
the first legatce gets his legacy, but the 
legatee of the contained article is not cn- 
titled to any thing. This is where the second 
bequest i» immediately connected in the 
same sentence with the first. But if they 
be mentioncd separately (as if the testator 
should first say, ‘‘I bequeath my female 
slave to Zeyd,” and then remain silent, and 
aufterwards say, ‘I bequeath the child with 
which she is pregnant to Amroo’’), the effect, 
according tu Aboo Yoosaf, is the same as 
above mentioned ; whereas Mohammed main- 
tains that in this case the female slave goes 
to the first legutec, and her child is shared 
equally between the two (and the same holds 
with respect to the two other cases of the 
ring and the bag). The argument of Aboo 
Yoosaf is that as the testator first bequeathed 
the female slave, and afterwards the child 
in her womb, it may be inferred that his 
object in the first bequest was the female 
slave only, the second bequest being merely 
an explanation of his meaning in the first, 
—which explanation is approved, whether 
it be connected in the same sentence or not; 
for as the bequest is not binding till after 
the death of the testator, his explanation 
connectedly or unconnectedly is one and the 
same ;* in the same manner as holds where 
¢ person first bequeaths the person of his 
slave to one and afterwards the service of 
him to another,—in which case the legatee 
of the person is not a partner of the legatee 
of usufruct with respect to the service of 


* In other words, “he is at liberty, at 
any, period after making the bequest, to alter 
or amend it.” : 
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that the word ring comprehends both the 
stone and the hoop, and so likewise, the 
word female slave comprehends both the 
slave herself andsalso the child in her womb, 
—and the word bag includes both the bag 
and its contents. With respect, therefore, 
to the ring-stone, fhe child, and the contents 
of the bag, there are two different bequests 
to two different persons, where both the 
legatees are equal partners in each. Nor 
is the second bequest, in this instance, a 
retractation of the first, it being, in effect, 

e same as where a person first bequeaths 
@ ring (for instance) to one, and again be- 
queaths the same ring to another,—in which 
case the second bequest is not a retractation 
of the first, but the two legatees are equal 

artners in the ring; and so here likewise. 

t is different where a man first bequcaths 

the person of his slave to one, and then the 
property of him to anothcr, as the word 
slave does not comprehend tho servico of 
that slave. It is also different where a se- 
cond bequest follows in immediate connexion 
with the first; for in that case the whole 
forms (as it were) one sentence, indicating 
the design of the testator to be that the 
hoop of the rine (for instance) shall go to 
one, and the stone to the other. 

A bequest of the fruit of a garden implies 
the present fruit only, unless it be expressed 
in perpetuity.—I1F a person bequeath to any 
one ‘‘the fruit of his garden,” in that casc 
the legatee gcts the fruit actually in being 
at the time of the testator’s death, not what 
may be produced afterwards. If, however, 
the testator say, ‘'] bequeath the fruit of 
my garden perpetually to such an one,” the 
legatee is in that case entitled to the fruit 
then existing, as well as to whatever may 
afterwards grow there during his hfe. But 
if, on the other hand, the testator bequeath 
the produce of his garden (not the fruit), the 
legatee is then entitled to the present pro- 
duce and to whatever may be collected trom 
it until his death, although the word per- 
petual should not have been expressed ; for 
as the word fruit, im its cgmmon acceptation, 
means a thing actually in being, it cannot 
therefore be applied to what is not in being, 
unless by an express provision for that pur- 
pose ;—whereas produce, in the common 
acceptation of the term, comprehends not 
only what at present exists, but also what 
may hercafter exist in succession ; and 
therefore its including what may appear 
after the testatur’s decease docs not depend 
upon the mention of any particular pro- 
vision or term. ° 

A bequest of the produce of an animal 
implies the existent produce only, in every 
wnstance.—Ir a person bequeath the wool of 
a sheep, or its milk, or young, and then die, 
the legatee is in that case entitled to what- 
ever may be extant (of these things) at the 
period of the testator’s death, and not to 
what mgy afferwards- appear, notwithstand- 
ing the word “perpetual” have been ex; 
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; as the term wool, or so forth (as 
mentioned above), do not comprehend what 
is not actually in being. It is otherwise 
with respect to fruit (although that term 
also, in its common acceptation, compre- 
hends only what is actually existent, and a 
bequest of non-existent fruit be nevertheless 
valid), because ordained contracts* (such as 
of gardening and hire) with respect to non- 
existent fruit being good in Law, it follows 
that the word fruit, mentioned with a con- 
dition of perpetuity, comprehends also what 
is non-cxistent, and that a bequest of such 
is valid. It is otherwise with the wool, the 
milk, or the young of a sheep; for as, with 
respect to the non-existent of those articles, 
there are no ordained contracts, a bequest of 
such is not valid:— contrary to what is 
existent ; for these are subjects of a valid 
contract (such as Khoola and the like), and 
Periee a bequest of them is likowise 
valid. 


CHAPTER VI. 
OF WILLS MADE BY ZIMMEES. 


-1 church or synagogue, founded during 
health, descends to the founder's heirs,—Iv a 
Jow or a Christian, being in sound health, 
build a church or a synagogue, and then die, 
such building is an inheritance, according to 
all our doctors; because Hancefa holds an 
erection of this nature to be equivalent to a 
Wakf, or pious appropriation, which (agreo- 
ably to his tenets) is not absolute,t but 
descends to the heirs of the founder; and 
the two disciples, on the other hand, hold 
all such erections to be sinful in their 
nature, whenee they are of no validity [as a 
public foundation], and therefore descend to 
the heirs [in the same manner as any other 
of the founder's property]. 

Tn the bequest of a house to the purpose of’ 
an afidel hace of worship, it is appropriated 
Terondmngliee te a Jew or Christian will 
that, “fatter his death, his house shall be 
converted into a church or synagogue for a 
particular set of people,” the bequest is 
valid, aceording to all our doctors, and takes 
effect to the extent of a third of the testator’s 
property ; because a bequest has two dif- 
ferent characters, the appointment of a 
successor, and an actual endowment; and 
the testator 1s competent to cither of these. 

Whether any particular legatees be men- 
tioned, or otherwise.—lF a Jew og Christian 
will that ‘this house be converfed into a 
church or synagogue for a sect of people,” 
without specifying the particular sedt, the 
bequest is valid, according to Haneefa. 





* Ordained contracts are such as are 
authorized and sanctioned by the Koran, 
and concerning the validity of which, there- 
fore, no doubt can be entertained. 

+ See Vol. II. p. 231. 
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Actording to the two disciples, on the con- 
trary, it is not valid; for 1 deed of that 
nature is in reality sinful, although it may 
appear pious to the testator; and a will for 
a sinful purpose is null, because the execu- 
tion of it would be a confirmation of sin. 
The argument of Hancefa is, that the 
founding of churches or synagogues is held 
by these persons, to be an act of piety; an 

as we aro enjoined to leave them to the 
exercise of whatever may be agreeable to 
their faith, the bequest is therefore lawful, 
in conformity with their belief. 

OnsEcTION.— What is the difference be- 
tween the building a church or synagogue in 
the time of health, and the bequeathing it 
by will, that Hanecfa should hold it inherit- 
able in the former instance, and not in the 
latter ? 

Rreviy.—The difference is this: that it is 
not the mere erecting [of the church, &c. ] 
which extinguishes the builder's property, 
but the exclusive dedication of the building 
to the service of Gon, as in the case of mosques 
erected by Mussulmans; and as an infidel 

lace of worship is not dedicated to Gon, 
indisputably, it therefore still remains the 
wroperty of the founder, and is consequently 
inheritable [in common with his other 
effects] ;—whcreas a bequest, on the con- 
trary, is used for the very purpose of de- 
stroy ng aright of property. 

THE bequests of Zimmees are of four 

kinds.*—I, Those made for purposes held 


pious in their belief, but not in the belief 


of Mussulmans, such as the building of a 
church or a synagogue (as already men- 
tioned), or the lanes of hogs to feed the 
soor of their seet ; in which cases Hanecfa 
laid the bequest to be valid, in conformity 
with the faith of the testator, whereas the 
two disciples deem it invalid, as being sin- 
ful.— II. Those made for purposes held 
pious with Mussulmans, but not with Zim- 
mcees, such as the erection of a mosque, a 
pilgrimage to Mecea, or burning a lamp in 
a mosque, in all of which instances the 
bequest is invalid in conformity with the 
beliof the testator, according vo all our 
doctors; unless, however, it be made in 
favour of some particuler persons, in which 
case it is valid, as under such circumstance 
it is an investiture, the mention of ‘‘ build- 
ing a mosque,” or so forth, being considered 
merely in tho light of a counsel—(in other 
words, as if the testator had bequeathed his 
propert to particular persons, counselling 
hem therewith to crect a miceduc)) Ill. 
Those ma#e.for a purpose held pious both by 
Mussulmans anf Zimmees, such as burning 
a larp in the holy temple [of Jerusalem], 
or waging war against infidel Tartars,+— 

* The distinctions here stated apply solely 
to bequests for particular purposes. 

+ Koofr al Toork : the name by which the 


bands of robbers who used to infest the | or sectary.—A broacher of new 


northern Paes of Persia were formerly 


distinguished. 


WILLE. 


(Vor. IV. 


which are valid, whether made in favour of 
specific persons or not.—IV. Those made for 
ae not held pious either by Zimmees 
or Mussulmans, such as the support of 
singers and dissolute woneen,—which are 
invalid, as being of a sinful tendency ;— 
unless, however, they be,made in favour of 
particular persons, and then they are valid. 

The will of a sensualist or innovator 1s the 
same as of an orthodox Mussulman, unless 
he proceed to avowed apostacy.— A SEN- 
SUALIST,* or an innovator,t provided he 
proceed not to open and avowed infidelity, 
18, in point of bequest, in the same state 
with a perfect believer, because the law 
regards only his apparent state, which is 
that of a Mussulman: but if he proceed to 
open infidelity, he is then considered as an 
apostate, and with regard to his will there 
is a difference of opinion (in the same man- 
ner as our doctors hae differed with regard 
to every other deed of such persons),—Ha- 
necfa holding that iu this case his bequest 
remains in suspense, and becomes valid 
upon his repentance, or null upon his death 
or expatriation,—and the two disciples (on 
the contrary) maintaining that it is in every 
respect valid. 

The will of a female apostate is valid.— 
THe will of an apostate woman is valid. 
This is approved; because women in such 
eases are left to themselves, and not put to 
death, as in the case of men.f 

A Moostaumin may bequeath the whole of 
his property.—Ir a Moostamin bequeath the 
whole of his property to a Mussulman or a 
Zimmee, it is valid; for a bequest of the 
whole of an estate is deemed illegal only as 
it affects the right of the testator’s heirs 
(whence it is that if they assent such be- 
quest is valid); but the heirs of the Moos- 
tamin are possessed of no cognizable rights, 
they being, as it were, dead, so far as relates 
to the Mussulman government, because of 
their being in a hostile country Besides, 
the property of a Mvoostamin is in security 
only in virtue of the protection he receives 
from the state, which protection he enjoys 
in his own right, not in right of his heirs. 

But if he bequeath a part only, the residue 
as transmitted to his heirs.—I¥ a Moostamin 
bequeath a part of his property, the bequest 
is executed accordingly, and the remainder 
is transmitted to his heirs, notwithstandin 
they be residents in an hostile country; suc 
being the law with respect to Moostamins. 

fn emancipation, or Tadbeer, granted by 
him on his deathbed, takes effect in toto.—1F 
a Moostamin, immediately before his death, 


* Arab. Sahib-al-hawa. Hawa signifies 
the sensual passions, a complete conquest 
over which is essential to the character of a 
good Mussulman. 

+ Arab. Sahib-al-biddat. A free-thinker 

and heterodox 
opirions in matters of faith, 
_ & See Vol. IJ. p. 229. 
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emancipate his slave, or make him a Modab- 
bir in the Mussulman territory, it is valid, 
and the slave is accordingly free, notwith- 
standing his value exceed a third of his 
master s estate efor a bequest beyond a third 
of the property is deemed illegal only as it 
affects the right of the testator’s heirs; but 
a Moostamin’s h®irs possess no cognizable 
right, as was already mentioned. 

Any bequest in favour of a Moostamin is 
valid.—I¥ a Mussulman or Zimmce make a 
will in favour of a Moostamin, it is valid; 
for a Moostamin, so long as he resides in 
2 Mussulman country, 1s considered in the 
light of a Zimmee; and as the exercise of 
generosity and benevolence in favour of such 
1s therefore allowed to Mussulmans durin 
life, it is also permitted them to extend such 
acts to a period after their death.—(It is 
related of Haneefa and Aboo Yvoosaf, that 
they held wills in favour of Moostamins to 
be illegal, because of their intention to re- 
turn to their own country ; and also, because 
the Mussulmans not only allow this, but even 
do not suffer them to reside in their domi- 
nlons more than a year, unless they submit 
to the payment of the capitation-tax.—The 
former is, however, the better opinion.) 

The bequests of a Zimmee are subject to 
the same restrictions with those of a Mussul- 
man.—I¥ a Zimmee bequeath more than a 
third of his estate to a stranger, or to an 
heir, it is not valid, as being contrary to the 
laws of the Mussulmans, to which they have 
uvreed to conform with respect to all temporal 
concerns. 

He may make a bequest in favour of an 
unbehever of a different sect.—Ir a Zimmee 
make a will in favour of an infidel of a dif- 
{irent persuasion, it is valid, because of the 
analogy of legacies to succession by inherit- 
ance, all the different descriptions of those 
persons who disbelieve the true faith being 
considered as of one class. 

Not being a hostile infidel.—Ir a Zimmee, 
residing in the Mussulman territory, make a 
will in favour of a hostile infidel, it is not 
valid, for as inheritance does not obtain 
between those, because of the difference of 
country, it follows that a bequest from the 
one to the other is of no effect, bequest being 
similar to inheritance. 


CHAPTER VII. 
OF EXECUTORS AND THEIR POWERS. 


e 
_ An executor, having accepted his appoint- 
ment tn presence of the testator, ws not after- 
wards at liberty to reject it,—IF a person 
appoint another his executor, it remains with 
that other either to accept of-or decline the 
appointment, in the presence of the testator; 
because no one has the power of compelling 
another to interfere in his concerns. Rytif 
the exetutor accept his appointment in the 
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presence of the testator, and afterwards, 
either in his absence, or after his death, 
decline it, such refusal is not admitted; 
because the testator had placed a reliance on 
his consent; and therefore, if the rejection 
were allowed of, either in his absence or 
after his decease, he would necessarily be 
deceived. 

His silence leaves him an option 
tion,—IF a person appoint another his exe- 
cutor, and that other remain silent, without 
giving any Indication of his acceptance or 
refusal, he is in that caso at liberty, after 
the death of the testator, to accept or refuse 
the appointment, as may bo most agreeable 
to him. 

But any act tadtcative of his acceptance 
binds him to the ercention of the affice.— 
Bur if a persan, under such circumstances, 
should, immediately after the death of the 
testator, dispose of any part of the effects by 
sale, then, as an act of this kind is a clear 
indication of his acceptance, the exccutor- 
ship becomes obligatory on him. The sale, 
moreover, is valid in this instance, notwith- 
standing the exceutor may not have con- 
sidered himself as such at that time; for 
his executorship (like inheritance, bequest 
being a sort of succession as well as inherit. 
anee), does not depend on his knowledge ; 
and, as being an executor, a sale transacted 
by him is valid. 

Laring rejected the appointment, after the 
testator’s decease, he may still accept of tt, 
unless the magistrate appoint an executor in 
the interim.—I¥ a person appoint another 
his executor, and the person so appointed 
remain silent until the testator’s decease, 
and then reject the offiee, and afterwards 
declare his acceptance of it, such acceptance 
is valid, unless the Kazee, during the in- 
terim, should have set him aside, and ap- 
pointed another, in consequence of his first 
declaration; because the refusal does not 
immediately annul the appointment, that 
being injurious to the deceased; and although 
the continuance of it be prejudicial and 
troublesome to the executor, still he has the 
merit of %&, which is an equivalent for the 
disadvantarc,—whereas the injury to the - 
deecased has nothing to counterbalance it. 
The cxecutorship therefore endures in this 
case. If, however, the Kazee sct him aside, 
his deerce to that effect is valid, as he pos- 
sesses the power of removing an inconveni- 
ence, to which executors are frequently sub- 
jected, and which may render the continuance 
of the office injurious to them. The Kazee, 
therefore, to remedy this, may di&charge the 
executor from his office, and appoint another 
in his room, to act with the estate, thereby 
preventing an injury both to the executor 
and the deceased. If, moreover, the executor, 
after being thus dismissed by the Kazee, de- 
clare his willingness to undertake the execu- 
torship, such declaration is not admitted or 
attended to, as he here assents after his 
appointment having been altogether annulled 
by the order of the Kazee, i 
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Where a slave, a reprobate, or an infidel, 
are appointed, the magistrate must nominate 
& proper substitute nk PERSON may appoint 
a slave, a reprobate,* or an infidel, to be his 
executor; but it is incumbent; on the Kazee 
to annul such appointment, and nominate 
another person, because of the disadvan- 
tages which would attend the confirmation 
of it in either of those instances; for a 
slave could not act but by the’ power of his 
master; a reprobate may be suspected of 
fraud; and it is not fit such a trust should 
be committed to an infidel, as the enmity 
which every infidel may be supposed to 
entertain towards a Mussulman on the score 
of religion will occasion a disregard to his 
interest. The dissolution of such appoint- 
ments is therefore incumbent on the Kazee, 
notwithstanding their original validity. 

The appointment of the. testator’s slave 1s 
invalid, uf any of the heirs have attained to 
maturity ; but not otherwise.—lF a person 
appoint his own slave his executor, any of 
the heirs being arrived at the age of matu- 
rity, it is not valid; because such heirs may 
prevent the slave from the execution of his 
office by selling their property in him to 
another, and thereby rendering him inca- 
pable of acting but by tho consent of the 
purchaser. If, on the contrary, the heirs be 
all infants, the appointment is in that case 
valid, : scording to Hancefa. The two dis- 
ciples maintain that it is not valid (and such 
is what analogy would suggest); because 
slavery is incompatible with the exercise of 

ower; and nlso because, in this particular 
instance, it would follow that the property 
was mastcr over the proprietor, which 1s 
contrary tonAw. The arguinent of Hanecta 
is, that the alavo is sane and adult, and 
therefore capable of the discharge of such 
trust. Neither has any person the power of 
prohibiting him from it, because the heirs, 
although they be his masters, yet cannot 
exort this power, on account of their youth. 
As, moreover, the deceased appointed him 
to this trust, it may hence be inferred that 
his tenderness, and regard for the heirs was 
superior, in his opinion, to that of uny other. 
This appointment, therefore, is valid ; in the 


same manner as that of a Mokatib;—in 


other words, if a person appoint his Moka- 
tib his executor it is valid; and so here 
likewise. 

In case of the executors incapacity, the 
magistrate must give him an asststant.—IlF 
an executor be unequal to the execution of 
his office, it is incumbent on the Kazec to 
associate gaother with him, in order that 
the duties of the oflice may be properly exe- 
cuted. 

But he must not do so on the executor 
pleading incapacity, erthout due examina- 
tion.—IF an executor represent to the Kazee 
his inability to execute the duties of his 





* Arab. Fasik. 


(The term has been ‘re- 
peatedly defined.) 
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charge, it is requisite, in such case, that 
the Kazee, before he attends to his repre- 
sentation, make particular inquiry info the 
truth of it, as complainants of this kiad 
often assert falsehoods, withea view to alle- 
viate their own burden. But if it shail 
appear to the Kazee, on gine examination, 
that the executor is utterly incapable of the 
office, he must release him, and appoint 
another in his place, this being advantage- 
ous both to the executor and to the estate. 

And if he appear perfectly equal to the 
office, he cannot he aie HCE ha an executor 
be perfectly equal to the discharge of his 
office, and trustworthy therein, the Kazec is 
not at liberty to dismiss him; for any per- 
son whom the Kazee may appoint in his 

lace must be less eligible, as the deccased 

ad particularly selected him, and signified 
his confidence in him. He therefore must 
be continued in preference to all others ; 
even to the testator’s father, notwithstand- 
ing his supposed tenderness; and conse- 
quently to others a fortiori. 

He cannot be removed on the complaint of 
the heirs, unless his culpability be ascer- 
tained.—IF all or part of the heirs prefer a 
complaint against the executor, still the 
Kazce must not dismiss him immediately, 
nor until his guilt be ascertained, as he acts 
under an authority derived from the de- 
ceased. If, however, he prove culpable, it 
is incumbent on the Kazee to dismiss him 
and appoint another in his place; for the 
deecascd nominated him to the office from 
supposing him worthy of confidence; but 
upon being found culpable he no longer con- 
tinues so, insomuch that if the testator were 
living he would himself discharge him ;— 
and us he is incapacitated, by death, trom so 
doing, the Kazee must take this upon him as 
his substitute. 

One of tico joint executors cannot act with- 
out the concurrence of the other.—IF a man 
appoint two executors, neither of them is 
entitled, according to Hancecfa and Moham- 
med, to act without the other, except in 
particular cases, of which an explanation 
shall be hereafter given.—Aboo Yoosaf is of 
opinion that in all cases either of them may 
act without the other, because, an executor 
is endowed with his power of action in 
virtue of the will of the testator; and as 
power of action is a thing sanctioned by the 
LAW, and incapable of division,* he enjoys 
his power complete and perfect in the same 
manner as a complete authority to contract 
their infant sister in marriage appertains to 
each of her brothers respectively. — (The 
ground of this is, that executorship is a 
succession, which succession cannot be estab- 
lished in the executor, unless the authority 
of the testator devolve to him in the same 
degree in which it had appertained to the 





* That is, cannot be enjoyed or exercised 
P y- 
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testator, that is, completely and perfectly.)— 
' The testator’s choice, moreover, of the two 
to be his executors is an argument of the 
particular attachment of each to his interest, 
which attachmeng is equivalent to the con- 
sanguinity of two brothers in the point of 
contracting their infant sister iu marriage.— 
The arguments of Maneefa in support of his 
opinion are twofold.—First, the power of 
an executor, being derived from the testator, 
1s of consequence to be exercised in the 
manner prescribed by him; and in the case 
in question the testator has entrusted this 
power to both the executurs, on the condi- 
tion of their being united in the trust, for he 
does not expressly assent to their acting 
otherwise than jointly, and the above con- 
dition is moreover attended with advantage, 
as the deliberations of two persons are better 
than of one. It is otherwise with two 
brothers, in the circumstance of contracting 
their infant sister in marriage (as adduced 
by Aboo Yoosaf), since the cause of such 
authority being vested in them is relation- 
ship, a cause which cxists equally in each. 
Tho contracting in marriage, morcoyer, is 
a right of the infant, resting upon her 
guardian (insomuch that if the infant re- 
quire her guardian to contract her to any 
Bees being her cqual, for whom she has a 
iking, he must comply), whereas, in the 
case Pere considered, the acting (with the 
estate] is the right of the executor himself, 
not of another resting upon him. In the 
case of contracting the infant in inarriage, 
therefore, if one of the two brothers so con- 
tract her, he merely discharges a duty in- 
cumbent on the other brother, and his act is 
therefore valid ; whereas, in the case of cxe- 
cutorship, if one of the two act alone, he 
exercises a right appertaining to the other, 
and his so doing 1s therefore invalid ;—in 
the same manner as where two persons owe 
a sum of money to one, in which case it 
would be perfectly lawful for cither of them 
to discharge the whole debt, whercas, sup- 
posing one man to owe a sum of moncy to 
two others, it would not be lawful for him to 
pay the whole to cither of them. 

Except in such matters as require tmme- 
diate erecution. —THE cases excepted by 


Haneefa and Mohammed, in which they | 
hold the acts of cither executor, singly, to} 


be valid, are such as require iminediate exe- 
cution, Thus it is lawful for cither cxe- 
cutor, singly, to disburse the funeral 
charges, as a delay in this might occasion 
the body to become offensive ; whence it is 
that a similar power is vested in the ncich- 
bours, In the same manner, either of the 
executors, singly, may purchase victuals o1 
clothes for the infant children of the testator, 
this being a matter of urgency, and which 
admits of no delay. 

Or which are of an incumbent nature.— 
So, likewise, it is lawful for cither of the 
executors to restore a deposit, an usurped 
article, or a thing purchased by the testator 
under aft invalid contract. In preserving 
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the estate of the testator, also, and in dis- 

arging his debts, the aot of either exeoutor 
is lawful mdependent of the other. For 
none of these are considered as an exerciso 
of power, but merely the performance of a 
duty,—insomuch that tho depositor has him- 
self a right to seizo and carry away his 
deposit, if he find it among the effeots of 
the deceased, and the creditor has a similar 
right with regard to his debt ;—and it is, 
moreover, the duty of every one into whose 
hands property may fall, to attend to the 
preservation of it, whence this comes under 
the description of aid and assistance, not of 
an exercise of power ;—neither do any of 
these acts require thought or consideration. 
Kither of the executors has also a right 
singly to discharge a legacy, or emancipate 
u slave, if direeted by the testator, because 
such deeds require no thought or considera-~ 
tion. 

Or in which the interest or advantage 
of the estate are concerned.—Iitn the same 
manner, cither of them may institute a suit 
in claim of the rights of the testator, because 
a conjunction ot both in so dving would be 
impracticable, since, if they were to do it 
at one and the same time in the assembly of 
the Kazee, they must occasion noise and 
confusion (whence if. is that only one of two 
agents for litigation is allowed to plead at 
a time). The acceptance of a gift for an 
infant is likewise an act which neither ma 
perform singly; for in case of coor there is 
a possibility of the gift: being rendered null 
by the death of the donor previous to the 
seizure. These acts, morcover, being per- 
mitted to a mother and nurse, 1s a proof that 
they are not exertions of power. It is like- 
wise permitted to any of the executors, 
singly, to sell goods where there 1s an appre- 
hension of their spoiling, as in the case of 
fruit, and the like; and also to collect to- 
gether and preserve the scattered property 
of the testator, as a delay might occasion the 
destruction of it; and such permission is, 
morcover, given to every person into whose 
hands property may fall, whence if may bo 
inferred thet this is not an exertion of power. 
(It is recorded, in the Jama Sagheer, that 
none of the exceutors, where there are more 
than one, has singly the power of selling 
goods, or receiving payment of dcbts, be- 
cause these are excreises of power which 
they must perform jointly, in conformity 
with the wil and intention of the testator.) 

Cause of a testator appointing different 
executors at different times.--\¥ @ person 
appoint two exccutors In a separage manner 


(as if he should first say to the one “I have 


appointed you my executor,” and again, at 
a differcnt period, to the other “ ye 
appointed you my exccutor’’), some allege 
that in this case cach of them has indivi- 
dually a power of exercising the functions 
of his appointment, without consulting the 
other, in the same manner as two agents; 
where they are appointed i ag com- 
missions ;—the reason of which is that the 
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testator, in appointing the two separately, 
indicates his assent to each acting from his 
own judgment, without the other's assistance 
or advice. Others, again, say that con- 
cerning this case also a disagreement subsists 
between Haneefa and Mohammed on one 
side, and Aboo Yoosaf on the other; because 
a will is not established until the death of 
the testator; and at that time both are 
executors together, notwithstanding they 
had been appointed separately. It is other- 
wise with two agents appointed under dif- 
ferent commissions; for the appointment of 
each of those still continues distinct and 
separate, as settled by the constituent. 

In case of the death of a joint executor, 
the magistrate must appoint a substitute.—- 1¥ 
one of two executors die, it is Incumbent on 
the Kazee to appoint anothcr in his room. 
This is the opinion of Haneefa and Moham- 
med; because, according to their doctrine, 
the remaining cxccutor re not, of himself, 

ower to act on every occasion, and the 
interest of the deceased therefore requires 
the appointment of another to operate with 
him; and it is also the opinion of Aboo 
Yoosaf, because, although the remainin 
executor be (according to him) spec! 
to act of himself, still it behoves the Kazec 
to appoint another his companion; for the 
design of the testator evidently was, to leave 
two suc cssors the management of his con- 
cerns; and as this may be fulfilled by the 
appointment of a substitute for him who 

ies, one must be appointed accordingly. 

Unless the deceased have himself nomi- 
nated his successor.—I¥ the deceased exe- 
cutor have appointed the living exceutor to 
act for him, it isin that case lawful for the 
latter (according to the Zahir Rawayct) to 
act alone, nor is it incumbent on the Kazec 
to appoint another in the room of the 
deceased ; because here the judgement of the 
deceased executor virtually subsists in the 
living one, as it were, by succession. — (‘There 
is a tradition of Hancefa having contradicted 
this dootrine, because of its repugnance to 
the object of the testator, namely, the ageney 
of two persuns: in opposition to the case 
where a dying exceutor appoints some other 
person to succeed him; for such appointment 
18 Valid, because of its being attended with 
the advantage of the judgment of two distinet 
persons, as was intended by the testator.) 

The executor of an exceutor ts his substitute 
tn office.—I¥ an executor, previous to his 
death, appoint another person his executor, 
in that case the person sv appointed is en- 
titled to uct as executor, both to him, and 
also to the person to whose affairs his imme- 
diat. testator had acted as executor. This 
is according to our doctors. Shafei maintains 
that the person so appvuinted is not entitled 
to act as cxeoutor to the first deceased, be- 
cause of the analogy his appointment bears 
to that of an agent; in other words, if a 

reon, during his lifetime, appoint an agent 

act for him, that agent is not permitted to 
delegate his powers to another without 
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having previously obtained the consent of 
his constityent.—(The ground of analogy 
between these two cases is, that in the same 
manner #8 the constituent is supposed to 
place a reliance on the sgent, and on him 
only, so also the testator may be supposed 
to act with regard to the executor.) The 
arguments of our doctors upon this point are 
twofold. — First, an executor derives his 
poner from the testator; and it is therefore 
awful for him to appoint an executor to suc- 
eced him ;—in the same manner as in the 
case of a grandfather; in other words, a 
father has the power of bestowing his child 
in marriage, which devolves upon his father 
after his death ; and the grandfather has in 
such case the power of appointing an agent 
for the execution of the child’s marriage; 
and so likewise, itis lawful for an executor 
to appoint another executor, as the power 
appertaining to the testator devolves upon 
his executor, in the same manner asa father’s 
right to dispose of his child in marriage 
devolves upon the grandfather, As, more- 
over, the grandfather is the father’s substi- 
tute with regard to the power which devolves 
to him, so in the same manner the exccutor 
is the substitute of the testator; because the 
nomination of an executor is, in effect, an 
appointment, by the testator, of a substitute 
with respect to the matters in which he is 
himself empowered ; and as the executor, at 
the time of his death, possessed a power with 
respect to both estates (his own, and also 
that of his testator), it follows that tho 
second executor (that is, the one appointed 
by him) is his substitute with respect to both 
estates ulso.— SECONDLY, as the testator had 
recourse to the assistance of the executor, 
notwithstanding he knew there was a possi- 
bility of his dying in the interim, and 
thereby leaving his object unaccomplished, 
it may be interred that his intention was 
that his executor should in such case appoint 
another. It is otherwise with an agent; for 
he is not at liberty to appoint any other 
person his agent without the consent of his 
constituent; because, as the latter is still 
living, and consequently has it in his power 
to accomplish his object himself, it 1s there- 
fore not to be supposed that he will consent 
| i his agent appointing another agent under 
‘him. 

ain erecutor is entitled to possess himself 
of the portions of infant and absent adult 
heirs, on their behalf.—l¥ an executor, the 
legatees being present, divide off the estate 
of the testator from the legacies, on behalf 
of his heirs who are infants, or adult 
absentees, and take possession of their por- 
tions, 1t is lawful ; for an heir is successor to 
the deceased ; and as an executor is also a 
successor to him, he is of course a competent 
litizant on behalf of infant or absent heirs, 
and may, of consequence, make a division, 
and Vs himself of their portions on their 
behalf,—insomuch that if those puruvous 
were to perish in his hands, still they are 
not at liberty to participate with the legatees 


| 
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100. 

But not of the legacies of infant or absent 
egatees.—I¥, on the contrary, an executor, 
che heirs being t and present, divide off 
the legacies from the estate, and take pos- 
session of them on behalf of infant or absent 
legatees, it is unlawful; for a legatee is nota 
successor to the deceased in every respect, 
ne being constituted a proprietor by a new 
ind supervenient cause; and as, therefore, 
-he executor does not stand as litigant on his 
vehalf, his taking his [the legatee’s) portion 
s not valid,—insomuch that if the legacy 
were to perish in his (the cxecutor’s} hands, 
she legatee would be entitled to take a third 
of whatever had remained to the heirs. 
Neither is any compensation due from the 
sxecutor in this instance; because an 
2>xecutor isa trustee; and as the power of 
xonserving the effects of the testator 1s lodged 
n him, the case is therefore the same as if 
she loss had happened previous to the divi- 
lion of the effects. 

A legacy appropriated to pilgrimage, if 
lost, must be repaired, to the extent of a third 
uf the estate.—I¥ a person bequeath a sum 
lor the performance of a pilgrimage to 
Mecea, and then dic, and the executor 
livide off the said sum from{the heirs, and 
‘ake possession of it, and it be afterwards 
‘ost or destroyed, either in his charge, or in 
chat of the person whom he had appointed 
‘or the performance of the pilgrimage, in 
shat case, according to Haneefa, a third of 
he remaining property of the deceased must 
2 appropriated for the pene maee: Aboo 
Yoosaf, on the other hand, holds that if the 
ium thus lost have been originally equiva- 
ent to a third of the property, nothing 1s 
ifterwards to be taken from the heirs; but 
hat if it was less, the deficiency must be 
ipplied to the purpose of the pilgrimage. 
Monanimed: on the contrary, 1s of opinion 
hatin neither case is the exccutor to take 
iny thing from the heirs ; because the setting 
iside of a particular sum, for the perform- 
ince of the pilgrimage, was the undoubted 
ight of the testator ; and as, if he had him- 
elf set aside the sum for that Sas a and 
t had afterwards becn lost or destroyed, 
tothing further would have been required, 
md the legacy would have been void, if 1s in 
he same manner void where the sum was 
wt aside by the executor, as he acts for, and 
tands in the place of, the deceased. The 
irgument of Aboo Yoosaf, in support of his 
:pinion, is that a third of the whole propa ty 
3a fund for the execution of wills, to whic 
‘xtent only they are to be executed, and no 
arther. The arguments of Haneefa, in sup- 
vort of his opinion on this point, are twofold. 
“rust, the performance of the pilgrimage 
vas the object of the testator, not the setting 
side a sum for that purpose ; and therefore 
be appropriation or delivery of the moncy, 
vithout the accomplishment of the object, is 
f no consideration, it being, in effect, the 
ame as + the sum had been lost previous 
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to the division,—in which case a third.of the 
remainder would be appropriated to the pil- 
grimage. SEcONDLY, the division, with 
respect to the legacy, is not perfect and com- 
plete until the portion bequeathed for the 
purpose of pilgrimage be expended thereupon 2 
as there 1s no person to take possession of it. 

Where, therefore, this sum is not expended 
in the performance of pilgrimage, the parti- 
tion is incomplete, and the case is (conse- 


quently) the same as if the sum had been 
lost or destroyed before the partition. 
A legacy, after being divided off by the 


magistrate, descends ta the legatee’s hetrs tn 
case of his decease.—1r a person bequeath a 
third of one thousand dirms to enother who 
is ut that time absent, and the heirs consign 
the said sum to the Kazee, in order to divide 
and set apart the share of the absent legatee, 
the division thus made by the Kazee is valid, 
because of the original validity of the will, 
insomuch that if the absentee should after- 
wards die, previous to his having declared 
his acceptance, the legacy nevertheless de- 
volves to his heirs. The office of Kazee, 
moreover, is instituted with a view to the 
benetit of mankind, that he may attend to 
the conservation of their rights, especially 
with respect to such as are dead or absent 
and as among these attentions to the rights 
of mankind is the sctting aside and takin 
possession of the portions of absentces, suc 
acts by him on behalf of an absentee aro 
valid of course,—insomuch that if such por- 
tion were destroyed in his possession, and 
the legatee should afterwards appear, still 
he would have no claim upon the heirs. 

An exceutor may sell a slave of the estate, 
for the discharge of the debts upon it, in 
absence of the creditors, —Jt is lawful for an 
executor, in order to discharge the debts of 
the deevased, to sell a slave for a suitable 
price, in the absence of the creditors; for as 
the testator might have done so during his 
lifetime, the executor, as his representative, 
is entitled to do the same. The ground on 
which this proceeds is, that the right of the 
creditors tothe effects of the deceased lies, 
not in the things themselves, but in their 
worth; and the worth of the slave is not 
annihilated by the sale, as the price (which 
is in realit y the worth) still remains. 

Cnless the slare be involved in debt.—Iv is 
otherwise with respect to an indebted slave ; 
for the sale of such in the absence of the 
creditors is not valid, as their right lies in 
the person of the slave, they having a claim 
to the carnings of his labour, whigh would 
be annihilated by the sale of hime 


9 mene 


e An executor, ey sold and received the 


price of an article which afterwards proves 
to be the property of another, is accountable 
to the purchaser for the price he had so re- 
ceived.—_\F a person appoint another his 
executor, directing him, after his decease, to 





* In other words, there is no individual 
legatee. 
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sell a alave, and bestow the pt in charity, 
and executor accordingly sell the slave 


and take possession of the price, and it be 
afterwards lost or destroyed with him, and 
the slave prove to be the property of another 
person, he [the executor] is accountable to 
the purchaser for the price, agreeably to the 
laws of sale; and he is entitled to take an 
equivalent from the effects of the deceased, 
being, as it were, an agent on his behalf. 
This indemnification, according to Haneefa, 
he is to take from the whole of the estate at 
large, and such is the Zahir Kawayet. It is 
recorded from Mohammed, on the contrary, 
that he is to indemnify himself from the 
third of the effects, as the instructions of 
the deceased were in the nature of a will; 
and the third of the property is the fund for 
the execution of a will. The ground of the 
doctrine of the Zahir Rawayet is, that as 
the executor, in the sale of the slave, was 
deceived by the testator, the restitution 
made by him to the purchaser is therelore 
a debt due to him from the testator; and 
the debts are discharged from the whole of 
the estate, not from the third. It would be 
otherwise if the Kazee, or his Amecn, should 
sell the slave, and he afterwards prove the 
property of another; for in this case the 
obligations of the sale do not rest upon 
those officers, but the purchaser comes at 
once upo : the estate for an equivalent to the 
price lost or destroyed as above; since other- 
wise the door of magistracy would be shut, 
and the rights of mankind consequently 
injured, as no man will undertake the oftlice 
of Kazee unless he be exempted from re- 
sponsibility. Itis to be observed that what 
is now advanced, that ‘‘the executor is to 
take an equivalent from the efleets of the 
deceased,’’ proceeds on the supposition of 
these being sufficient to answer this pur- 
pose; for if they be inadequate to it, the 
executor is entitled to an indemnification 
only in the greatest possible degree; and if 
the deceased should have nv eflcects whatever, 
the exccutor (like any other ereditor) has no 
claim for indemnification. 

But of this have been lost, he may reim- 
burse himself from the person to whom the 
article had fallen by inheritance.—I¥ an 
executor sell a slave which had fallen to the 
shure of a child of the deceased, and take 
pecan of the price, and it be afterwards 
ost in his hands, and the slave prove the 
property of another person, the purchaser 
as in that case a claim for restitution trom 
the executor, who is entitled to indcmnify 
himself 4¢em the share of the child in whose 
behalf ho acted ;—and the child is entitled 
to sn equivalent from the shares of the 
other heirs; for upon the slave proving the 
property of another person, the distribution 
of inheritance, as at first executed, is an- 
nulled, the case being, in fact, the same as if 
no such slave had ever existed, or been 
accounted upon as part of the estate. 

n executor may accept a transfer for a 
debt due to his infant ward.—lIy a person in- 
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debted to an orphan give a transfer on some 
other person, and the executor (the  spralrere 
of the orphan) accept the same, such accept- 
ance is approved, provided it be for the inte- 
rest of the orphan, because of the person on 
whom the transfer is made being richer (for 
instance) than the tranaferrer, and also a 
man of probity ; for the power of acting is 
vested in the executor, merely that he may, 
employ it for the interest of the orphan :— 
but if the transferrer be richer than the 
other, the acceptance is not approved, as 
being, in its tendency, prejudicial to the 
orphan. ; 
Or sell or purchase moveables on his 
account,—Ir is lawful for an executor to 
scll or purchase moveables, on account of 
the orien under his charge, either for an 
equivalent, or at such a rate as to occasion 
an inconsiderable loss,—but not at such a 
rate as to make the loss great and apparent; 
because, the appointment of an executor 
being for the benefit of the orphan, he must 
avoid losses in as great a degree as possible ; 
——but with respect to an inconsidcrable loss, 
as in the commerce of the world it is often 
unavoidable, it is therefore allowed to him 
to incur it, since otherwise a door would be 
shut to the business of purchase and sale. 
AN cxecutor, in giving a bill of sale, must 
not insert his power as an executor in it, but 
must give u separate paper to that effect, out 
of caution; for if the latter also were in- 
serted, 1t might happen that the witness to 
the sale might set his name to the bottom of 
the instrument without examination, which 
would implicate a false testimony, since 
with the executorship he has no concern. 
Some, moreover, have asserted that the 
attestation of the witness ought to run in 
this manner—‘‘ Sold by ZGeyd the son of 
Omar,’ and not “by Zeyd the executor of 
such a person :’’—but others maintain that 


| this is immaterial, and that the latter mode 


may with propriety be adopted, as exccutor- 
ship is a matter of notoriety. 

He may also sell moveabies on account of 
an absent adult hetr.—AN executor has the 
power of selling every species of property 
belonging to an adult absent heir, excepting 
such as is immoveable;—for as a father is 
authorized to scll the moveable property of 
his adult absent son, but not such as is im- 
moveable, his guardian [the executor] has 
the same power. The ground of this is, that 
the sale of moveable property is a species of 
conservation, as iHiolés of that desoription 
are liable to decay, and the price is much 
more easily preserved than the article itself. 
With respect, on the contrary, to immoveable 
property, it is in a state of conservation in 
its own nature, whence it is unlawful to sell 
it,—unless, however, it be evident that it 
will otherwise perish or be lost, in which 
case the sale of 1t is allowed. 

He cannot trade with his ward's portton.— 
It is not lawful for an executor to trade 
with the property of the orphan; for the- 
conservation of it, merely, is c itted to 
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him, not the power of trading with it,—| evidence that the deceased hed associated a. 


rding to what is mentioned in the 
Awzah upon this subject. 

He may seil sey Ve property on account 
-of the infant onabsent a deat brother of the 
testator.—-ACCORDING to Mohammed and 
Aboo Yoosaf, thy, executor of a brother 
with respect to am infant brother, or one o 
mature age, who is absent, stands in the 
same predicament as the executor of a 
father with respect to his adult absent son 
(in other words, he is empowered to sell 
the moveable property of the orphan or ab- 
sentee); and so likewise of an executor 
appointed by the mother or uncic; for as the 
mother and uncle are permitted to interfere 
in the management of the property so far as 
relates to its preservation, so also is the 
executor who represents them. 

The power of a father's executor precedes 
that of the grandfather.—Ynk power of the 
father’s executor, in the management of the 
property of his orphans, is superior to, and 
precedes that of the grandfather. Shafei is 
of opinion that in this respect the grand- 
father has the superior power; because the 
raw hos ordained him to be the representa- 
tive of the father, where the latter has 
ceased to exist,—whence it is that [failing 
the father] the grandfather inherits to his 
grandson. ‘The argument of our doctors is, 
that as, in consequence of the will, the 
authority of the father devolves upon his 
executor, the executor’s authority is there- 
fore that of the father, in effect, —and con- 
sequently the father’s executor preecdes the 

randtather, in the same manner as the 
father himself would. The ground of this is, 
that as the father, notwithstanding the ex- 
istence of the grandfather, appointed another 
to act for his children, it may be thence in- 
ferred that he considered such appointment 
more beneticial to them than if they had been 
left to the management of the grandfather. 

If there be no executor, the grandfather ts 
the father's representative.—1¥ a father dic 
without appointing an executor, the grand- 
father represents the father;* because a 
grandfather is most nearly related to the 
children of his son, and most interested in 
their welfare ;—whence it is that the grand- 
father is empowered to contract the infant 
wards in marriage, in preference to the 
father’s executor, — notwithstanding the 
latter have precedence of him in point of 
managing and acting with the property, for 
the reasons already assigned. 


acco 





CHAPTER VIII. 
OF EVIDENCE WITH RESPECT TO WILLS. 


The evidence of two executors to the ap- 
pointment of a third is not valid unless he 
claim or admit it.—lF two executors give 





_ * Literally, “‘ is in the stead of,” or ‘‘ stagds 
in the place of,” 


third person with them, and that person deny 
his having done so, the evidence of the exe 
ecutors is of no effeot; because their assertion 
having a tendency to their own advantage 
in the ease it will afford them from part of 
their labour, lays them open to suspicion. 
If, on the contrary, the third person claim 
or admit of the executorship, their evidence 
is valid, on a favourable construction. Ana- 
logy would suggest that here also the evi- 
dence is null, in the same manner as in the 
former instance, and for the same reason. 
The ground of a more favourable construction, 
in this particular, is that as the Kazce has 
the power of cither appointing an executor 
at the first, or associating a third person (by 
that person's consent) with the two executors, 
Without any testimony on their part, it 
follows that their testimony merely prevents 
the Kazee from the trouble of nomination, 
by rendering it unnecessary for him to scek 
out and name a proper person to assist in 
the executorship ;—the person still, however, 
holding his oflice in virtue of the Kazee’s 
nomination. 

Lhe evidence of orphans to the appoint- 
ment of an executor is not admitted if he 
deny tt. ly two orphans give evidence that 
their deceased father had appointed a parti- 
cular person his executor, and the person 
mentioned deny the same, their evidence is 
not credible, being lable to a suspicion in 
the advantages they would draw from the 
labours of a person eXerted towards the pre- 
servation of their property. 

The testonony of erecutors with respect to 
properly, on behalf of an infant.—Il¥ two 
executors give evidence, on behalf of an in- 
fant heir [their ward] concerning property of 
the deceased, or of any other person, it is of 
nocflect; because their testimony merely tends 
to prove their right to the management of 
such property. 

@r of an absent adult, is not admitted.— 
Iv two executors give evidence, on behalf of 
an adult heir, concerning property of the 
deceased, it is of no effect; but it is valid 
conccrning® property appertaining to any 
other person. Thisis the doctrine of Huneefa, 
The two disciples are of opinion that in both 
eases the evidence is valid, because it is not 
liable in either of them to any suspicion, as 
the power of an executor over the property 
ceases after the heir attains to maturity. 
The argument of Hanecfa 1s, that as execu- 
tors have the power of conservation, and also 
of selling the moveable property of an adult 
heir in his absence, it followse hat their 
cvidence, in favour of an adult heir, con- 
cerning any part of the deceased’s estate, is 
not altogether free from suspicion. It is 
otherwise with respect to their evidence, in 
behalf of an adult heir, concerning any other 
property, for over that the executors cannot 
possess any authority, as the deceased con- 
stituted them his substitutes with respect to 
his own; estate only, not with respect to.the 
property of others. 
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The mutual evidence of parties, on behalf| .A mutual evidence of this nature is void 


of each other, to debts due to each from an 
estate ts valid; but not their evidence to 
legacies.—Ir two persons bear cvidence to a 
debt of one thousand dirms, due from a 

erson deceased to Omar and Zeyd, and 

mar and Zeyd give a similar evidence in 
favour of these two, the evidence on both 
parts is valid. If, on the contrary, each of 
the parties in the same manner give evidence 
that legacies had been left by the deceased to 
the other, their attestations are of no effect. 
This is the doctrine of Haneefa and Moham- 
med. Aboo Yoosaf maintains that in neither 
caso are these evidences valid; and such 
also (according to the relation of Khasaf) is 
the opinion of Hanecfa. ‘There is also a 
tradition of Aboo Yoosaf having concurred 
in the opinion of Mohammed. The rcasons 
urged in support of the validity of the evi- 
ence, in the case of debt, is that debt re- 
lates solely to the person; and as the person 
admits a great variety of rights, the cvi- 
dence of both parties 1s thercfore admitted. 
—Neither does it follow, in this case, that 
either party is to partake of what may be 
obtained in payment by the other, so as to 
cause the evidence of this party to be a mere 
establishment of their own right of partici- 
pation,—insomuch that if a stranger were to 
pay, to one of the parties, of his own ac- 
cord, the debt alleged to be due to that 
party, st.1] the other party is not at liberty 
to claim any share in such payment. The 


reasons, on the other hand, against the vali- | } 


dity of the evidence, in this instance, are that 
as the death [of the debtor] occasions the 
relation to shift from the person to the pro- 
perty, since in consequence of the deccase 
the person no longer remains (insomuch that 
if any one party were to obtain payment of 
his right from the cstate of the deceased the 
other party participates with them thercin, 
provided the cstate suflice for the discharge 
of the debts of both), it follows that fhe 
evidence of cach, respectively, in behalf of 
the other, tends to establish a right of par- 
ticipation in whatever payment that other 
may obtain in consequence; ad accord- 
ingly, the testimony is here liable to suspi- 
cion, It is otherwise where the debtor is 
living ; for in that case the testimony of each 
arty [of ercditors] on behalf of the other 
18 admitted ; since as the debt, at that time, 
rests upon his person, not upon his property 
(the former still continuing existent), a par- 
ticipation, therefore, is not established in 
this instance. 
Unless.‘each legacy, respectively, consist 
of a slare.—I¥ two persons give evidence 
at. particular person had bequeathed his 
female slave in a legacy to two others, and 
the two others give evidence that the same 
person had bequeathed a male slave to these 
two, both ay idences are valid; for as their 
testimony does not in any respect tend to 
establish a participation, itis therefore liable 
to no suspicion, and must be admitted ac- 
cordingly. 


where. tt involves a right of participation 
tn the witnesses.—IF two persons give evi- 
dence that a particular person be- 
queathed the third of his property to Zeyd 
and Amroo,—and Zeyd aa Amroo, on the 
other hand, give evidence that the same 
person had bequeathed & third of his pro- 
perty to these two, the evidence of both 
parties is void and of no effect (and so like- 
wise if the two were to give evidence that 
the person had bequeathed his male slave to 
Zeyd and Amroo,—and Zeyd and Amroo, on 
the other hand, give evidence that the said 
person had bequeathed his female slave to 
those two) ;-—because as the evidence on 
each part tends, in those instances, to estab- 
lish a right of participation, it is therefore 
not altogether free from suspicion. 


—s ne re a ries 


BOOK LIII. 
OF HERMAPHRODITES. 


Section I. 
Of who are Hermaphrodites. 


Hermaphrodites are either male or female. 
—A Knoonsa, or hermaphrodite, is a per- 
son possessed of the parts of generation of 
oth a man and a woman. If, therefore, 
such person discharge urine from the male 
member he* is accounted a male, or if from 
the female member, a female ;—because it is 
so recorded in the traditions, and hkewise 
reported from Alee; and also, because the 
circumstance of the urine being discharged 
from either member in particular, denotes 
that member to be the original, and the 
other merely a defect. If, on the contrary, 
the person discharge the urine from both 
members, regard is paid to that from which 
it first proceeds, as this denotes that member 
to be he original. If, on the other hand, 
the person discharge his urine from both 
members cqually (that is, at one and the 
sume time) heis a Khoonsamoosh’kil, or equi- 
vocal hermaphrodite, according to Haneefa. 

Or ambiguous,—Nor is any regard paid 
to the superior or inferior quantity of the 
urine in this instance, because a superiority 
of discharge from either member does not 
denote that member to be the primary, since 
this circumstance arises merely from the 
urinary passage in the one being wider than 
yin the other. The two disciples maintain 
that regard must in this case be paid to the 
comparative quantity of urine; and conse- 


* The gender of an absolute hermaphro- 
dite is dubious. The translator follows the 
Arabic text in expressing it throughout in 
the masculine, that being the most generally 
apflicable. . 
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quently, that the sex is determined acoord- 
gug to the member from which the greatest 
uantity proceeds; because this denotes 
at member to be the superior and original ; 
and algo, becange the greater quantity is, in 
sap of rh ' e wie e. ec alison be 
ember, therefore, the principal quantity 
of urine ig dis@harged, that member is 
accounted the superior. If, however, the 
urine proceed from both passages alike (that 
1s, at the same time, and in equal quantity), 
the person is accounted an equivocal her- 
maphrodite, according to all our doctors, as 
in this case neither member possesses any 
superiority over the other— What is here 
advanced applies solely to hermaphrodites 
not yet arrived at the age of maturity ;—for 
upon an hermaphrodite attaining to matu- 
rity, if his beard grow, or he have con- 
nexion with a woman, or nocturnal emis- 
sions, or his breasts appear as those of a 
man, he is accounted a male, those being 
indisputable tokens of manhood ;— but if the 
breasts swell like those of a woman, or the 
menstrual discharge appear, or pregnancy, 
or carnal connexion with a man, the herma- 
phrodite is accounted a female, such being 
the tokens of womanhood. If, on the con- 
trary, no distinguishing tokens of either sex 
appear, or the tokens of both (such as a 
beard, with the breasts of a woman), the 
person is an equivocal hermaphrodite. 


Section IT. 


Of the Laws respecting *qutrocal Ierma- 
phrodites. 


An equivocal hermaphrodite.—ItT isa rule, 
with respect to equivocal hermaphrodites, 
that they are required to observe all the 
more comprehensive points of the spiritual 
law, but not those concerning the propriety 
of which [in regard to them] any doubt 
exists. 

Must take his station, in public prayers, be- 
tween the men and the women.—AN cquivocal 
hermaphrodite, in standing behind the Imam 
for the purpose of prayer, must take his 
station immediately after the men and 
before the women, as it is possible that he 
may be a man, and it is also possible that he 
may be a woman. If, therefore, he chance 
to stand among the women, he must recite 
the prayers repeatedly, for as it is possible 
he may be a man they would otherwise be 
nugatory. If, on the contrary, he stan 
among the men, his prayers are valid; but 
the men who are next to him are to recite 
their ie hie repeatedly, out of caution, as 
it is possible that he may be a female. 

Observing (in other respects) the customs 
of wemen.—IT is laudable in an equivocal 
hermaphrodite to cover his head, durin 
prayer, with the skirt of his garment, an 
also to sit in the posture of women; for if 
he be a man, this is merely a deviation from 
custom, which does not imply any positive 
illegality ; but if he be a female, his neglect- 
ing so todo would induce an abomination, 
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dluntil the sex or condition of the chil 
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it being indispensably incumbent on women 
to be covered upon that occasion. It is ulso 
laudable in him, if he be without a garmen 
to recite the prayers oat sete ; Dut stil 
the prayers are lawful though he should 
neglect so to do. It is, moreover, abomi- 
nable in him to wear silk or jewels. 

He must not sopear naked before man or 
woman, or travel along with either, except a 
relation; and he snaathe circumcised bya slave 
pirchaned for that purpotes it is abomina- 

le in an equivocal hermaphrodite to appear 
naked before either man or woman, or to be 
in retirement with cither man or woman 
except his prohibited relations. In the same 
manner, it is abominable in him to journey 
in company with a man other than his pro- 
hibited relation,—or with a woman notwith- 
standing she be a prohibited relation, as it is 
not lawful for two women to travel together, 
although they be relations. 1t is alsv abomi- 
nable that he be circumcised by either a man 
ora woman; and therefore, to perform this 
ecremony, a female slave must be purchased 
at his expense ;—or, if he bo destitute of 
property, the price of such slave must be 
advanced to him, by way of loan, from the 
publie treasury, with which he may pur- 
chase her for the purpose of ciroumoisin 
him; and having so done, she is to be sold, 
and her price paid into the treasury, as he 
has then no farther occasion for her. 

Rules to be observed by him during a 
pilgrimage.—IF an equivocal hermaphrodite 
undertake a pilgrimage during his adoles- 
cence (that is, when nearly arrived at matu- 
rity), Aboo Yoosaf declares he is uncertain 
which mode of dress is most proper for him 
to adopt; for if he be a male, his wearing a 
peated garment is abominable; and if he 
be a female, it is abominablo to wear any 
thing clse. Mohammed, however, says that 
he ought to wear a scamed garment, in the 
same manner as women; because it is still 
move abominable for a woman to neglect 
this during pilgrimage than for a man to 
wear it. 

Divorce or emancipation, suspended upon 
the ctrcumWance oF sex, ave not determined, 
in relation to an hermaphrodite.—Iv a man 
suspend the emancipation of his slave, or the 
divorce of his wife, upon the circumstance 
of her producing ‘‘a male child,” and she 
be delivered of an hermaphrodite child, the 
divorce or emancipation do not take plate 

0 
fully ascertained, since the person cannot 
incur the penalty, in this instance, because 
of the doubt. ee 

Until his sex be ascertained.—I¥F a man 
deelare, ‘‘all my male slaves are free,’ or, 
‘oll my female slaves are free,’’—and he be 
possessed of an hermaphrodite | slave, this 
slave is not emancipated until his real con- 
dition be ascertained, since here the master 
cannot be forsworn, because of the doubt. 
If, on the contrary, he thus mention his 
male’and female slaves together, the herma- 
phrodite is in that case smiencipatec: since 
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one or other description applies to him 
indisputably, as he must be elcher a male or 
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His declaration of his sex is not admitted, 
Ivy an hermaphrodite declare himself to be a 
male, or a female, and he be of the equivocal 
description, his declaration is not credited, 
as his plea is repugnant to the suggestion 
of proof. But if he be not of an equivocal 
description, his declaration may be credited, 
he being better acquainted with his own 
state than any other person. 

Rules to be observed in his interment.— 
Ir an equivocal hermaphrodite die before 
his condition be ascertained, the ceremony 
of ablution must not be performed upon his 
body by either man or woman, neither of 
those being allowed to perform it to the 
other. Ablution, therefore, being imprac- 
ticable in this instance, the ceremony of 
teyummim [rubbing with dust or sand] 
must be substituted for it;—and it is men- 
tioned in the Jama Ramooz, that if the 
teyummim be performed by any other than 
a prohibited relation, the hand must be 
covered with a cloth. _ 

Ir a hermaphrodite die at an age border- 
ing on maturity (at twelve ycars of age, 
according to the Jama Ramooz), the corpse 
is not to have the ceremony of ablution per- 
formed upon it, whether it be male or female. 
Upon d. positing it, moreover, in the tomb 
or grave, it ie lnadable to cover the same 
with a cloth, this being indispensable with 
respect to women, although not with respect 
to men. 

Wun there is occasion to repeat the fu- 
neral prayers over & man, 2 woman, and a 
hermaphrodite, at the same time, the bier of 
the man must be placed next the Imam, that 
of the hermaphrodite next, and beyond all 
the bier of the woman. 

Wuere there is any reason for interring ao 
hermaphrodite in the same tomb [or grave] 
with a man, the former must be deposited 
after the latter, as it is possible that he may 
be a female; and a porven of earth must 
also be constructed between them. If, on 
the other hand, a hermaphroditee interred 
in the same tomb [or grave] with a woman, 
he must be dcposited first, as it is possible 
that ho may bo a man. 

Ir is laudable to shroud the body of a 
hermaphrodite in the same manner as that 
of a woman, by wrapping it in five cloths; 
for, if it be a female, such is the ordained 

ractice with respect to women; and if it 
e a male, this is merely an excess of two 
cloths, wh‘ch is a mattcr of no moment. 

Rules of inheritance with da ahs to her- 
mapbrodites.—IF oa man dic, leaving two 
ohildren, one a hermaphrodite, and the other 
a son, in that case, according to Haneefa, 
the whole inheritance is divided between 
them in three shares, two going to the son, 
and one to the hermaphrodite; because he 
holds a hermaphrodite to be subject to the 
law of a woman, unless his condition be 
ascertained to be otherwise. Shobbaia, on 
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the con ,» maintains that in this case the 
hermaphrodite is to receive half the share of 


a male heir, und half the share of a female, 
first calculating the amount of his 
share, supposing him to be spmale, and then 
the same supposing him to De a female, and 
adding the two together, and paying him a 
moiety of the added sums Mohammed and 
Aboo Yoosaf subscribe to this opinion. They, 
however, differ in their exposition of it; for 
Mohammed holds that the whole inheritance 
is to be divided into twelve parts, seven of 
which go to the son, and five to the herma- 
phrodite ;—whereas Aboo Yoosaf alleges that 
itis to be divided into seven parts, four of 
which go to the son, and three to the herma- 
phrodite. The argument of Aboo Yoosaf is 
that the son, if he stood alone, would be 
entitled to the whole inheritance; and the 
hermaphrodite, if he stood alone, would be 
entitled to three fourths of the inheritance, 
—he being entitled (when standing alone) to 
a half, if accounted a male, or to the whole, 
if accounted a female; for the whole pro- 
perty consists of four quarters, the half of 
which is two quarters,—and these, being 
added together, make six quarters, the half 
of which is three. Where, therefore, those 
two unite in one inheritance, the estate is 
divided between them according to their 
respective proportions of right; and as the 
right of the son is to four fourths, and that 
of the hermaphrodite to three fourths, the 
former gets in the proportion of four, and 
the latter in the proportion of three ;—and 
accordingly, the whole inheritance is divided 
into seven parts, four of which go to the 
son, and three to the hermaphrodite. The 
argument of Mohammed is that, supposing 
the hermaphrodite to be a male, the inherit- 
ance would be divided between him and the 
son In equal shares; or supposing him (on 
the other hand) to be a female, it would be 
divided between them in three lots. We 
must therefore have recourse to the smallest 
number which admits of division by two 
and by three; and as this number is six, 
it follows that on the former supposition 
the inheritance is to be divided equally 
between the two, three shares of the six 

oing respectively to each,—or that, on the 
atter supposition, it is to be divided between 
them in three lots, two shares of the six 
going to the hermaphrodite, and four shares 
to the son. The hermaphrodite, therefore, 
is entitled to two shares, unquestionably ; 
and there being still a doubt with respect to 
the one redundant share, that is divided 
into two. Hence the hermaphrodite gets 
two shares and an half; and a fraction thus 
falling to his share, the root of the proposi- 
tion (six) must be multiplied by two, in order 
that there may be no fractions;* and the 
whole calculation, being twelve, will come 
out right, in this way, that five go to the 


_ * That is, in order to reduce the whole to 
integral parts. € 
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—— epee . the son. The 
wgumen anec it is necessary, 
in the first place, to establish the herma- 
hrodite’s right in the inheritance; and as 
e smaller portion of inheritance (namely, 
that of a woman) is unquestionable, and any 
thing beyond it is doubtful, that alone is to 
be established, anf due, which is certain and 
indisputable, not any more, as a right to pro- 
perty is not admitted under any circum- 
stance of doubt,—the point in question being, 
in fact, the same as where a doubt exists wit 
respect toa right in property, founded on 
any other cause besides inheritance, in which 
case the unquestionable proportion only 
would be decreed, and so here likewise :— 
excepting, however, in the case of a smaller 
share* going to the hermaphrodite, auppoe: 
ing him to be a male; for then he would be 
entitled to the share of a son, since, in such 
instance, that would be his indisputable 
right ;—as where, for instance, 2 woman dies, 


leaving heirs her husband, mother, and a 


full sistert who isan hermaphrodite,—or, 
where a man dies, leaving heirs his wife, two 
maternal brothers, and a full sister who is 
an hermaphrodite ;—in the former of which 
cases (according to Haneefa) one half of the 
property woul 
third to the mother, and the remainder to 
the hermaphrodite,—and in the latter 

uarter would descend to the wife, a third 
the two brothers, and the remainder tu the 
hermaphrodite ; for in both these cases the 
remainder is smaller than either of the two 
full shares,—that is, the share of the herma- 
phrodite supposing him to be a man, and 
the same supposing the hermaphrodite to be 
@ woman. 
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CHAPTER THE LAST. 


MISCELLANEOUS CASES. 


The intelligible signs of a dumb person 
suffice to verify his bequests, and render them 
valid; but not those oe a person merely de- 
prived of speech—WHERE people read a 
deed of bequest to a dumb person, and 
desire to know whether they shall testif 
such deed on his behalf? and the dum 

rson makes a sign by an inclination of the 
Fead, equivalent to the expression of assent 
‘Yeg!—or, where a dumb person himself 
writes such deed, and they thus desire to 





* Namely, a smaller share than the half of 
the whole. ; 

+ This might be rendered, with more strict 
propriety, ‘‘a fraternal connexion,” an her- 
maphrodite being, in fact, neither a brother 
nor sister. The translator, however, thinks 
it most advisable to adhere literally to the 
original. ® 
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shall testify it on his 
bebalf? and he makes a sign, by an inclina- 
tion of his head, in the ative,—the 
bequest, provided the sign be made in such 
@ manner as is commonly used to denote 
affirmation, is valid:—but this mode of 
affirmation by a sign does not suffice with 
respect to a person whose inability to speak 
is supervenient, occasioned (for invtance) by 
some recent disorder.—Shafei maintains that 
the sign in question is cognizable and valid 
equally with respect to both; for the in- 
ability alone is the cause of its being at all 
admitted as sufficient, a cause which exists 
alike in both.—Our doctors, however, con-- 
ceive a natural difference between a person 
originally dumb, and one who merely labours 
under a recent incapacity of speech, for 
various reasons.—F IRsT, signs are not oog- 
nizable, unless they be habitual and their 
meaning ascertained, which is the case with 
the signs of a dumb person, but not with 
those of one who has merely lost his speech. 
(Still, however, our dootors hold that if this 
person be so long ceprved of speech as to 
render signs habitual to him, and_ their 
meaning ascertained, he then stands in the 
same predicament with a dumb person in 
this particular.)—Stconpiy, the person in 
question is chargeable with a neglect in not 
having madc his will before he had lost his 
speech, whereas no such neglect can be 
charged to the dumh person.—THIRDLY, it 
is most probable that a recent incapacity of 
speech will be removed and yicld to remedies 
which is not tho caso with dumbness, and 
therefore there is no analogy between them. 
A dumb person may execute marriage, 
divorce, purchase or sale, and sue for or 
incur punishment, by means of either signs 
or writings; but he cannot thereby sue for or 
incur retaliation.—W HERE a dumb person is 
capable of cither writing intelligibly, or 
making eee signs, marriage, divorce, 
purevhase, or sale, declared by him, are valid, 
and retaliation is also executed on his behalf, 
or upon him; but he is not liable to punish- 
ment,* nor is punishment inflicted on his 
behalf.—H% written deeds are valid, and 
cognizable, for this reason, that the writing 
of an absentee is equivalent to the oral de- 
claration of a person actually present (in- 
somuch that the prophet, in promulgatin 
his laws, sometimes used one mode, an 
sometimes another); and necessity is the 
ground of validity with respect to the digo 
of an absentee, which ground exists sti 
more strongly in the case of a dumb person. 
—It is to be observed that writéags are of 
hree different sorts or descriptions: I. 
regular testimonialst (meaning, such ag are 


know whether 





* Meaning, punishment for offences against 
Gop, namely, for whoredom and slander ; as 
is explained a little farther on, 

t Arab. Moost’been Marsoom. It is a 
technical term, applied to all regular deeds, 
contracts, &c. 
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executed upon 


aper, and have a regular 
title, supersori 


ion, and so forth, a8 is 
oustomary), which are equivalent to oral 
declaration, whether the person be present 
orabsent: I]. i regular testimonials® (mean- 
ing, such as are not written upon paper, 
but upon a wall, or the leaf of a tree, or, 
upon paper without any title or superscrip- 
ay which are not admitted as proof 
farther than merely as they signify the 
writer’s object or design: and III. writings 
which are not testimonials in any senset 
(meaning such as are delineated in the air, 
or upon water), which, as they are merely 
equivalent to words not heard, are no way 
cognizable, nor attended with any effect.— 
With respect to signs made by a dumb per- 
son, they are recognized in the cases of 
marriage, divorce, and so forth (as mentioned 
above), from necessity, since those are 
matters in which the right of the individual 
alone is concerned, and which are not re- 
stricted to any particular form of words, but 
are even, in some instances (such as of 
Beeya-Taata, or sale by a mutual surrender?), 
effected without any words whatever; and 
retaliation also is a right of the individual. 
—But there is no necessity for punishment, 
as that is a right of Gop, whence the pre- 
vention of it by the existence of any doubt), 
and therefore, if.a dumb person verify the 
report of a slandercr, still he is not liable 
to punishment,—neither is punishment in- 
flic upon him if ho himsclf_ slander 
another by signs, because the slander is not 
express, which is the condition of its being 
punishable.—The difference between punish- 
ment and retaliation is, that the former is not 
established by doubtful evidence, whereas 
the latter is so;—for if witnesses charge a 
particular person with “‘ illegal carnal con- 
nexion,” or a person make confession of 
‘*iiogal carnal connexion,” still punishment 
is not to be inflicted; whereas if witnesses 
testify to ‘‘a murder’ in general terms, cra 
person make a confession of ‘“‘a murder,” 
retaliation is inflicted, although the term 
‘wilful’ should not have been expressly 
mentioned.—The ground of this is that re- 
taliation possesses the character ofreciprocity, 
as having boen ordained for the reparation 
of injuries; and it is therefore admitted to be 
established notwithstanding a doubt, in the 
same manner as all other matters of recipro- 
city which concern the rights of the individual. 
—With respect, on the aateet f to such 
punishments as are inflicted purely in right 
of Gop, they have been ordained for the 

urpose otdeterment; and as that does not 

ear the character of reciprocity, punishment, 
as not being a matter of necessity, is not 


_ * Arab. Moost’been Ghayr Marsoom. This 
is the same term, only with the addition of 
the primitive Ghayr. 
Arab. Ghayr Moost’ been. , 
t See Vol. IT. p. 241. 
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established under any circumstance of doubt. 
— Mohammed i 
MENTS, *® — 
not cognizable as proof, with respect to re- 
taliation’’ (in other words, if an absentee 
send a written acknowledgment, inducing re- 
taliation upon himself, such acknowledgment 
is not cognizable). 
upon this passage, that it may be taken in 
two ways. 
meant any absentee, whether dumb or other- 
wise; and on this construction the point 








{Vou. IV. 


in treating of AOEMON LEDC) 
“the writing of an absentee i 


Our% author remarks, 


Fist, by the absentee may be 


admits of two determinations ; the one, what 
is here mentioned ; and the other, what has 
been before recited. SECONDLY, by the 
absentee may be meant a person who 1s not 
dumb ;—as if he [Mohammed] had said “‘ the 
writing of an absentee, not being dumb, is 


not cognizable as proof with respect to re- 


taliation, since, having the power of speech, 


it is possible that he may himself appear, 


and make an express confession by word of 
mouth ;—-an expectation which cannot be 
entertained with respect to a dumb person, 
since it is impossible that such person 
should speak, so as to make an express oral 
confession.’’—Some of our doctors entertain 
an apprehension that the signs of a dumb 
person, who is at the same time able to write 
are cognizable; because signs are admitted 
as proof purely from necessity, which does 
not exist in this instance.—This appre- 
hension, however, is repugnant to what has 
been before mentioned, as from that we are 
to infer that the signs of a dumb person are 
cognizable, notwithstanding he be capable 
of writing; for as it is there said that “if a 
dumb person make signs, or write, it is valid,” 
it follows that signs and writings are of equal 
weight, and that either of them suffices ;— 
the reason of which is that signs and writings 
are, both of them, admitted as proofs pure 
from necessity; and as, on the one hand. 
writing possesses an explicitness of which 
signs are destitute (the design or meaning of 
the person being ascertained indubitably from 
what he writes), whereas signs are of an 
ambiguous nature, so, on the other hand, 
signs possess an explicitness of which writings 
are destitute, as they approach still nearer 
to speech ;—and signs and writings are 
therefore upon an equal footing. 

The writing of a person who has been de- 
rived of the use of speech by any accident, 
or two or three days, is not cognizable, any 

more than that of an absentee who is not 
dumb, since there is still room to hope that 
he may be able to speak, as his organs of 
speech remain. 

Case of slaughtered carcases being promis- 

cuously mixed with carrion.—IF the oar- 
cases of slaughteredt goats be promiscuously 


* Probabl 
+ Arab. 


in the Mabsoot. 
azbooh, meaning those regu- 


aay slain according to the prescribed form 


of Zabbah. (See Vol. IV. p. 587.) © 
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mixed with those of carrion® goats, and the duly alain exceed the number of the carrion; 


éne be not known from the other, and the 
number slaughtered exceed the number of 
carrion, the persons about to use them must 
make a deliberate selection, and eat such 
only as they suppose most likely to have 
been lawfully slagn.—But if the number of 
carrion exceed the number slaughtered, or 
if they be equal in number, none of them 
must be used.—What is here advanced ap- 
pee solely to a situation which admits o 
atitude of choice; for in a situation of 
necessity the selection may be made under 
either circumstance, and those used which 
the people suppose most likely to have been 
lawfully slain; because as, in time of want, 
indubitable carrion is allowed to be lawful, 
it follows that what comes within the pos- 
sibility of having been duly slain is lawful 
a fortiori: but still a deliberate selection 
must be made, since it is most likely that by 
this means those will be used which have 
been duly slain; and the selection is there- 
fore not to be dispensed with except in cases 
of extreme urgency. Shafei maintains that, 
in a situation which admits a latitude of 
choice, it is not lawful to eat any of the 
goats, notwithstanding the number of those 


* Arab. Moordar, meaning those which 
have died a natural death, or have not been 
slain according to the prescribed form. 


for as the selection is an ment of neces: 
sity, it is not to be practised except in a case 
of necessity, which does not apply to a situa- 
tion admitting a latitude of choice. The 
argument of our doctors is, that the ciroum- 
stance of the slain goats exceeding the car- 
rion in number is equivalent to necessity 
whence the eating of some of them is lawful 
after a due sclection ;—in the same manner 
as it is lawful to take and use articles sold 
in a Mussulman market, because of the 
preaiee number of commodities there exhi- 
ited being lawful, notwithstanding a market 
be not altogether free from certain prohibited 
articles, such as stolen or usurped goods, 
and the like; the ground of which is, that 
as it is not always possible to make a dis- 
tinction with respect to small matters, a 
regard to them is remitted, since otherwise 
the business of life could not be carried on; 
and accordingly, a small dogree of dirt, or 
of nakedness, in praycr, 18 not of any 
moment. In a ease, therefore, where the 
number of slaughtered goats exceeds that 
of the carrion, the cating of some of them is 
allowed, from a species of necossity. It 
is otherwise where the number of the carrion 
exceeds or equals that of the slain; for in 
this case, supposing the situation to be such 
as admits a latitude of option, no necessity 
whatever exists. 


TIE END, 


INDEX. 


A. 
ABOMINABLE SALES AND PurcHASES,—See Sates, 
266, 279 
ABOMINATIONS — 

Difference of opinion concerning the extent 

of the term Makrook, 594 
Of eating and drinking :— 

It is abominable to eat the flesh or drink the 
milk of an ass, or to take the urine of a 
camel, except medicinally, 595 

Or to use vessels of gold or silver, 595 

But not vessels of lead, glass, crystal, or 
agate, 595 

Or to drink out of vessels, or ride upon a 
saddle, or sit upon a chair or sofa ornn- 
mented with gold or silver, 505 

The information of an infidel may he credited 
with regard to the lawfulness of any par- 
ticular food, 595 

A present may be accepted by the hands of a 
slave or an infant, 595 

The word of a reprobate may be taken in all 
temporal concerns, but not in spiritual 
matters, 596 

So of a person of unknown character, 596 

The word of an upright person, whether free- 
man or slave, may be taken in spiritual 
matters, 596 

It is laudable to accept an invitation to a 
marriage feast, notwithstanding any irre- 
gularities which may be practised there, 
597 

Unless they be known beforehand, 597 

Of Dress, 697 

Women may dress in silk, but men must not, 
597 

Further than what is merely ornamental, 597 

A pillow of silk is allowable, 597 

And a dress of silk to warriors, 597 

Or of mixed cloth, 597 

Of Ornaments, 597 

Men are not to wear ornaments of gold or 
silver, except on signet rings, girdles ans 
swords, 597 

The setting of a ring may be of gold, 598 

Gold is not to be used in any cases of neces- 
sity where silver will answer equaily well, 
598 

Infants must not be sumptuously apparelled, 
598 

Vain superfiuities are not allowable, 598 — 

Of the Commerce of the Sexes, and of looking 
at or touching any person, 598 e 
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\ BOMINATIONS—continued. 


Men must not look at strange women except 
in the face, hand, or foot, 598 

A man, if young, must not touch a strange 
woman, 598 

A female infant may be touched or looked at, 
598 

Rules to be observed by a magistrate with 
respect te women, when acting in his 
judicial capacity, or by a witness, 698 

A woman may be looked at with a view to 
marriuge, 509 

Rules to be observed by a physician in pre- 
scribing for women, 599 

A man inay view or touch any part of another 
man, ercept his nakedness, 599 

A woman also may look upon any part of a 
man, except his nakedness, provided she 
be free from lust, 599 

Or at any such part of another woman, 599 

A man may view his wife or his slave in any 
part, 599 

A man may look at the person of his kins- 
woman, 599 

Male and female relations may touch each 
other, if there be no apprehension of pas- 
sion, 600 

Or sit in private or travel together, 600 

A man may look at the female slave of 
another in the same manner as at his kins- 
woman, 600 

And way also touch her with a view to pur- 
chase, 600 

An adult female slave must be put in a decent 
female habit, 600 

An cunuch or hermaphrodite is the same as 
aman with respect to these rules, 600 

A male slave must not view his mistress but 
in the face and hands, GOO 

A man may gratify his passion with his 
female slave in whatever way he pleases, 
600 e 


e,: e 
Istibra ov waiting for the purification of 


women -— ‘ 

A man must not have connection with his 
purchased female slave, until one tegm of 
her courses have clapsed, 601 

This rule operates only on purchaser, not on 
seller, 601 

eIn the purchase of a menstruous female slave 
the purchaser must wait for another com- 
plete term, 601 
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ABOMINATIONS—contimued. 


ABOMINATIONS—continued, 


A n purchasing his partner's share in a 
emale slave, must wait until her next 
purification, 601 

Other rules to be observed respecting other 
female slaves, 601 

Where the carnal act is unlawful, all in- 
centives to it are prohibited, 602 

Pregnant women are purified by delivery, and 
immature females by the lapse of one 
month, 602 

Rule respecting adult females not subject to 
courses, 602 

Devices used to elude the abstinence re- 
quired, 602 

A person pronouncing Zihar must entirely 
abstain from his wife until he have made 
expiation, 602 

A person indulging in wantonness with two 
female slaves who are sisters, must put one 
of them away before he can have connec- 
tion with the other, 603 

Men must not kiss or embrace each other, 
603 

But they may join hands, 603 


Of the rules to be observed in Sale, 603 


Dung may be sold, but not human excrement, 
603 


Unless mixed with mud, 603 

A person may purchase and have connection 
w:th a female slave on the faith of the 
Seller's assertion respecting her, 604 

But if the seller he a slave, precaution must 
be used, 604 

A woman may marry after observing her 
edit, or receiving authentic information of 
her widowhood or divorce, 604 

Information tending to annul a marriage 
must not be credited unless supported by 
testimony, 604 

A man may not marry a female slave on her 
informing him that she is free, 

A Mussulman is not allowed to pay his debts 
by the sale of wine, but a Christian may pay 
his debts in this manner, 605 : 

It is abominable to monopolize the necessaries 
of life, or to forestall the market, 605 

But a person may monopolize the product of 
his own grounds, or what he brings from a 
distant place, 605 

Sovereigns must not fix prices, 606 

Except in cases of necessity, 606 

A monopolizer, upon information, must be 
required to sell his superfluous provisions, 
606 

A combination to raise the price of pro- 
visions must be remedied by the magistrate 
fixing a rate, 606 

ay tiu.t not be sold to seditious persons, 

0 

The crude juice of fruit may be sold for 
making wine, 606 

A house may be let to hire anywhere out of 
the city for the purpose of a Pagoda ora 
Church, 606 

A Mussulman may carry wine for an infidel, 
and receive wages for so doing, 606 


Rules caper the ground and houses at 


Mecca, 


Implied usury is abominable, 607 


Miscellaneous Cases :-—~ 


The Koran ought to be written without marks 
or prints, 607 € 

Infidels may enter the sacred mosque, 607 

It is abominable to keep eunuchs, 607 

It is allowed to castrate cbittle, 607 

A Jew or Christian may be visited during 
sickness, 607 

Vain imprecations in prayer not allowed, 607 

Gaming is disallowed, 608 

Presents, except of cloth, or money, or enter- 
tainments, may be accepted from a mercan- 
tile slave, 608 

General rules with respect to infant orphans 
or foundlings, 608 

A master must not fix an iron collar on the 
neck of his slave, 609 

But he may imprison him, 609 

Glysters are allowed in cases of necessity, 
609 

The allowances of Kazee are to be defrayed 
from the public treasury, 609 

Case of a Kazee dismissed after having received 
his allowance, 609 

Female slaves may travel, being attended by 
a kinsman, 609 


Asoo Bakr xvii 
AOCEPTANCE.—See SAuz, 241 
AccipENtTs,—See Finss, 662 
AocipEnts, 612 
AOKNOWLEDGMENTS— 
Chapter I.—Of Ikrar, or acknowledgments, 


427 

Definition of the term, 427 

Acknowledgment proceeding from a compe- 
tent person is binding upon the acknow- 
ledger, 427 

Sut not upon any other person, 427 

The points that establish competency are 
freedom, 427 

Sanity of mind and maturity, 427 

Acknowledgment is not invalidated by igno- 
rance of the subject, 427 

But it is so by ignorance of the person in 
whose favour the acknowledgment is made, 
428 

Acknowledgments generally made must be 
specified to relate to something of a valu- 
able nature, 428 

And if more be claimed than the acknow- 
ledger specifies, his assertion upon oath is 
credited, 428 

An acknowledgment expressed under the 
general term property, must be received 
according to the explanation of the acknow- 
ledger, 428 

But if made to a great property, it cannot 
mean less than what constitutes a Nisab in 
the property to which it relates, 428 

Cases of acknowledgment relating to many 
dirms, 429 

Or to dirms generally, 429. 

Acknowledgment made in favour of an em- 
bryo, in virtue of bequest or inheritance, is 
valid, 429 

Provided the birth take place within a pro- 
bable period, 429 


INDEX. 


ACKNOWLEDGMENTS— Continued. ACKRNOWLEDG 


q@ And if the embryo prove still-born, the thing 


acknowledged must be divided among the 
heirs, or if twins be born it must be divided 
between them, 429 

But if such acknowledgment be ascribed to 
an impossible cause, it is null, 429 

And so also if T% be made without specifying 
any cause, 429 

Acknowledgment relating to a thing existing 
but not yet produced is valid, 42 

Acknowledgment of a debt under a condition 
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tinued, 

Objection, 434 

Reply, 434 

But not if he assert a trast and the other a 
loan, 484 

Case of the, of receipt of money with a re. 
servation of ita being the property of the 
acknowledger, 435 

Case of the, of receipt of specific property 
with a reservation to the same effect, 485 

Case of a dispute with respect to immovable 
property, 435 


of option is valid, and the condition be- 


Chapter III. 
comes nulj, 429 


Of acknowledgments made by sick persons, 486 


Chapter II. Debts acknowledged on a death-bed (without 
of sia when aia what 1s deemed equivalent assigning the pee of them), are Aideedte. 
0 exceptions :— 


The exception of the part of a thing acknow- 
ledged is valid, if immediately joined with 
the acknowledgment ; but if the whole be 
excepted, the exception is not attended to, 
430 

The exception must be homogeneous with the 
acknowledgment, otherwise it is invalid, 
430 

A reservation of the will of God renders the 
acknowledgment null, 430 

In an acknowledgment regarding a house, an 
exception of the foundation is invalid, 430 

An exception of the court-yard of a house is 
admitted, 431 

A reservation of non-delivery of the article 
is done away by the delivery of it to the 
acknowledger, 431 

Objection, 431 

Reply, 431 

But in case of a disagreement with respect to 
the article, both parties must be sworn, 431 

If the article be not specific, the reservation 
is not regarded, 431 

A reservation of non-receipt of the thing 
acknowledged must be credited, 432 

A reservation of the cause of obligation being 
illegitimate does not annul the acknowledg- 
ment, 432. 

An exception with respect to the quality of 
money acknowledged to be due, is set aside 
by the counter-assertion of the person in 
whose favour the acknowledgment is made, 
432 

But not when the exception relates to the 
species and not to the quality, 433 

An exception with respect to the quality is 
admitted if the cause of the obligation be 
not mentioned by the acknowledger, 433 

And also where it is mentioned, if it be either 
usurpation or trust, 433 

With respect to the deposit or usurpation o 
Satooka dirms, 434 

An exception of a part from t 
to be credited if made separately, 434 

Unless this arise from some unavoidable acci- 
dent, 434 

In an, of usurpation or damages, article must 
be accepted, 434 


by debts of every other description, 436 

Objection, 436 

Reply, 436 

A dying person cannot concede any specific 
property, 437 

Nor make ao partial discharge of his debts, 
excepting those contracted during his ill- 
ness, 437 

A debt acknowledged upon a death-bed is dis- 
charged after all other debts, 437 

If there be no other debts it is discharged 
previous to the distribution of the inheri- 
tance, 437 

An, in favour of an heir, is not valid unless 
admitted by the co-heirs, 437 

And so also of an, in favour of a part of the 
heirs, 438 

The, of a dying person in favour of a stranger 
as to the amount of the whole estate, 

Objection, 438 

Reply, 438 

But it is annulled by a subsequent acknow- 
ledgment that the stranger is his son, 488 

In favour of a repudiated wife, 438 

Of parentage with respect to infanta, 439 

With respect to parents, children, and patrons 
are valid, 439 

If confirmed by the parties, 439 

The, of a dying person with respect to an 
uncle or a brother, entitles them to inherit 
if We have no other heirs, but does not 
establish their parentage, 439 

Of a brother by the heir entitles to inheri- 
pre but does not establish parentage, 
440 

Of, made by a co-heir of the partial payment 
of a debt owing to the person from whom 
the inheritance descends, 440 


Appress, Introductory, iv 

g | ADunrery.—Sce Divorce, Pustsuments, 180 
Aroo.—See ZAKAr. oe 

he whole is not AgExt.—See Pawns, 645 


AGENTS— e 


In marriage and their powers, 42-44 

Appointment of, may be established by 
casual information, 850 ° 

Dismissal must be duly attested, 851 


Where the property is lost, if the acknowledger | AGEXCY— 


allege a trust and the other party assert an 
tion, the acknowledger is responsible, 
pin e 

e 


eAttestation of a person’s appointment ¢o an, 


is not to be credited, 864 
For composition, 446 


Tis 
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Aauncr—continued. 
Chapter I. 


A person may lawfully appoint another an 
i to act on his behalf in contracts, 
376 


And for the management of suits or criminal 
prosecutions, or for the payment or execu- 
tion of all rights, except retaliation or 
punishment, 377 

Objection, 377 

Reply, 377 

A person under accusation may employ an 
agent to conduct his defence, 377 

Cannot be appointed to manage a suit unless 
the constituent be sick or absent, 377 

Or about to travel, 378 

A woman may appoint an agent for litigation 
in all cases, 378 

To be valid, must proceed from a competent 
constituent, and must be vested in a person 
of understanding, 378 

A Mahijoor-slave, or an infant capable of un- 
derstanding, may be appointed an agent, 
378 

But the obligations they entcr into are not 
binding upon them, but upon their consti- 
tuent, 378 

Contracts concluded by agents are cither such 
as the agent refers to himself, 378 

Or io his constituent, 379 

An agent cannot be appointed to receive a 
loan, 379 

A debt contracted to an‘agent cannot be ex- 
tracted by his constituent, 379 


But if payment be made to the constituent | 


it is valid, 379 
And the debtor may (in his payment) deduct 
a debt owing him by the constituent, 379 
Or by the agent when he alonc is indebted tu 
him, 379 


Chapter IT. 
Of Agency for Purchase and Sale, 379 


For purchase, 379 
An agent must be properly instructed with 
respect to what he is to purchase, 379. ' 

Kxcept where his powers are general, 379 

An agency is invalid where the terms in 
which it is expressed Icnve a yreat degree 
of uncertainty with respect to the subject 
of it, unless in case of subsequent expla- 
nation, 381 

A power to purchase taam (food) is restricted 
to the purchase of wheat or flour, 380 — 

An agent may return goods purchased by him 
to the seller on account of a defect, 350 

But not after having delivercd them to his 
constituent, 380 

A right of pre-emption may be enforced 
againdt‘ an agent before delivery to his 
constituent, but not afterwards, 380 

Afency in Sirf or Sillim is valid, 381. 

An agent paying for goods with his own 
money is entitled to repayment from his 
constituent, 3 

He may detain from his constituent what he 
purchases, until he be paid the price, 381 

But if the purchase perish in the agent’s 
hands during such detention, he is respon- 
sible, 881 


AGEKCY—=continued. 


Case of an agent purchasing, at the rate of 
his instruction, a larger quantity of an 
article than was specified in the instruc- 
tion, 882 « 

An agent cannot purchase for himself any 
specific article which he is directed to 
purchase for his const{tuent, 882 

Unless he purchase it for something of a 
different nature from the price specified, 
882 

Or through the mediation of another agent, 
382 


Case of, in purchase of an indefinite slave, 
382 

Which admits of four descriptions, 383° 

Case of dispute between the agent and con- 
atituent respecting a slave who, after being 
purchased by the agent, dies in his hands, 
383 

In a case of dispute between an agent and 
constituent respecting the purchase of a 
specific slave, the declaration of the agent 
must be credited, 383 

An agent avowing his commission cannot 
afterwards retract, unless the alleged con- 
stituent deny the commission, 384 

An agent is not at liberty, if he choose, to 
purchase only one of two slaves specified, 
384 

But not if the purchase be at an evident 
disadvantage, 384 

Nor if the price exceed the rate expressed in 
his instructions, unless the difference be 
trifling, 384 

An agent may liquidate a debt due from him 
to his constituent by the purchase of a 
specific article, 385 

But if the article be not specified, and perish, 
after purchase, in the agent’s hands, the 
debt is not liquidated, 385 

Where an agent and constituent disagree 
respecting a purchase, a judgment must be 
given according to the value, 385 

Or according to the declaration of the seller, 
386 

Of the appointment of agents by slaves for 
the purpose of purchasing their own persons 
in their own behalf, 386 

A person may employ a person to purchase 
his freedom from his master, 386 

A slave may act as the agent of another 
person in purchasing his own freedom, 387 

Objection, 387 

Reply, 387 


Of Agency for Sale, 387 


An agent for sale cannot sell to his father or 
grandfather, 387 

He may sell the article committed to him at 
whatever rate, and in return for whatever 
commodity he thinks fit, 387 

Objection, 388 

Reply, 388 

An agent may purchase a thing at any rate 
not greatly exceeding the value, 388 

An agent for the sale of a slave may lawfully 
sell any part or portion of him, 888 

can agent for the purchase of a slgve may 
purchase him either wholly or in shares, 388 

: 


INDEX. 


Acunoy—contmued. 

@ An agent to whom an article of sale is 
returned by a decree of the Karee, in 
consequence of an original defect, may 
return itgto his constituent, who must 
receive it back without any suit, 389 

Objection, 38 

Reply, 389 

And so algo where the defect is supervenient, 
provided the Kazee’s decree be not founded 
on the agent’s acknowledgment, 389 

In which case the constituent is not obliged to 
receive it back without a suit, 389 

If the defect be original, the constituent must 
receive back the article from his agent 
without litigation, whether it be returned 
by the purchaser in consequence of his 
sine purchaser's] acknowledgment or not, 

0 

A constituent must be credited with respect 
to his instructions, 390 

An agent for sale is not responsible for con- 
sequences, 390 

Miscellaneous Cases :— 

Joint agents cannot act separately without a 
mutual concurrence, 39) 

Objection, 391 

Reply, 391 

Except in the management of a suit, 301 

Gratuitous divorce or manumission the re- 
storation of a deposit, or the discharge of 
a debt, 391 

An agent cannot appoint a secondary agent, 

91 


Unless by consent of his constituent, or un- 
less his powers be discretionary, 391 

Contracts entered into by a secondary agent 
in the presence of the primary are, how- 
ever, valid, 391 

And they are also valid, although made in 
his absence, provided he afterwards consent 
to them, 392 

And the same of a contract engaged in by 
any stranger, 392 

Or that (in a case of purchase or sale) the 
constituent has previously fixed the rate, 
392 

Joint agents must act together, although the 
constituent have fixed the rate, 392 

A Mokatib, a slave, or a Zimmee, cannot act 
on behalf of an infant daughter, being a 
Musslima, 392 

And the same of an apostate or infidel alien, 
392 

Chapter III. 
Of the Appointment of Agents for Litigation 
and for Seisin. 

Khasoomat, or litigation, means a conversa- 
tion carried on between two persous in the 
way of contention and disagreement, 292 ° 

Agency for litigation implies and involves an 
agency for seisin, 392 

But decrees are passed on the contrary prin- 
ciple in the present times, 393 

An agent empowered to take possession of a 
debt is also an agent for litigation, 393 

A commission to take possession of substance 
dges not involve a commission to litigate, 
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Acznor—continued, 

An agent for litigation is empowered to make 
yaaa on behalf of his constituent, 

Case of an appointment of agency with an 
exception of acknowledgment, 894 

Agency for the receipt of a debt committed 
to the surety for the debt is invalid, 895 

Case of a plea of agency urged for the 
receipt of a debt in absence of the oonsti- 
tuent, 395 

Objection, 396 

Reply, 396 

Caso of a plea of agency urged for the receipt 
of o trust in absence of the constituent, 
396 

A person commissioned to receive a trust on 
the plea of having purchased it, is not en- 
titled to receive it from the trustee, 896 

A person commissioned to receive a debt is 
entitled to receive it, although the debtor 
plead his having already paid it, 896 

The seller of an article cannot be compelled 
to take back the article from the pur- 
chaser’s agent on a plea of defect, until the 
purchaser swears to the defect, 396 

A person receiving money to appropriate to a 
particular purpose, may pay his own money 
in lieu of it, 397 

Chapter IV. 
Of the Dismissal of Agents :— 


A constitutent may dismiss his agent at 
pleasure, except where the right of another 
person is concerned, 397 
An agency continues in force until the agent 
receives due notice of his dismissal, 897 
A commission of agency is annulled by the 
death, confirmed lunacy, or apostasy, of 
the constituent, 397 
But not by apostasy if the constituent be a 
woman, 398 
Case in which an appointment of agency by a 
Mokatib, a Mazoon, or a co-partner are 
e annulled, 398 
A commission of agency is annulled by the 
death or lunacy of the agent, 398 
Or by his apostasy and flight to a hostile 
coufttry, 398 
Agency is not renewed by the repentance and 
return of an apostate constituent, 399 
Agency for any particular act is annulled by 
the constituent himself performing that 
act, 399 
An agency dissolved by any act of the con- 
stituent cannot afterwards revive, 399 
Aqurpvucts, 612 
AuL.—See WI118, 691 ° 
Anya-aL-Mawart, 609 
Aria, 109—See Drvoxcer, 108 e 
Oath cannot be demanded of Defendant in 
claims for, 402 
AKALA, oR DissoLuTion or Saues,*281 
AKRABA.—See WIis, 690 
ALEE— 
Husband of Prophet’s daughter, Fatima 
xvi 
Ver + Jnamin tian 44 Uh NE 4. ft 
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Auray.—See Manaracs, Drvonoz, Invrvst, xvi | ApPRoPRIATIONS—continued, 
Infidel cannot act for an infant daughter In case of dividing it off, the payment of 9 
being a Musslima, 892 balance made by the appropriator is law- 
Declarations of, not to be credited, 12 ful, but if made to the appropriator it 
Zakat to be levied on the property of, to the invalidates the appropriation, 286 
value of fifty dirms or upwards, 12 The income of an appropriation must be ex- 
Proportion, to be levied on property of, 13 pended (in the first ingtance) upon keeping 
Must not be exacted repeatedly, 13 it in repair, 286 


Atus.—See ZAKAT. Unless the appropriator be rich, in which 
Zibar may be expiated by, 121 case he is answerable for the repairs, 
Aas-pgrps.—See Girt, 489 236 
ALMs-GIFT— But in such degree only as may suffice to 
Of mal, includes all property subject to mal, preserve it in its original state, 236 
349 The repairs of a house are incumbent upon 


Av Szyie, o8 THE InetITUTES.—See INSTITUTES. 
Amin-BA YAD, oR Lipprty.—See Divoroz, 89 
Amzu. —See Grrrs, 489 


the individual occupant pro tempore, 236 
Or if he neglect this, the magistrate must let 
the house and furnish the repairs out of 


Amnoo, 14 the rent, 236 
Am-Wattp. —See Inurpition, 528,—Sarz, 267.— But the occupant is not liable to any com- 
Wii. pulsion, 236 
ANIMALS— Objection, 237 
Accidents by.—See Finzs. Reply, 237 
Borrowed, how restored, 481 And none can let the house but the magis- 
Slaying.—See Food, slaying animals for, 587 trate, 237 


Hired, perishing from ill-usage, 496 Decayed materials are to be used for repairs, 
ANXULMENT.—See Evipunce, 366 237 
Of agency, 397 Case of appropriation with a reserve of the 
When annulled, cannot afterwards be revived use to the appropriator during life, 237 
Of bequest, 675 Or with a reserve of a liberty to change the 
Aparrmwent.—See Saux, 294 subject, 238 
APosTaTE- - Or with a reserve of a right of option, 238 
Cannot act for an infant daughter, being a Or with a reserve of authority, 238 
Musslima, 393 A mosque is not alienated from the founder, 
Apostasy. —See Agency, 398.—InFiDEL.—Pcn- otherwise than by the performance of public 
ISHMENT, 179 worship in it, 239 
By Compulsion, 528 Cases of a mosque as connected with a dwell- 
APPROPRIATIONS, 231 ing-place, 239 
Definition of, and various opinions respecting Ground appropriated to building a mosque 
it, 231 cannot be sold or inherited, 239 
Alienation of an article appropriated is A mosque cannot in any instance revert into 


completed by a decree of the magistrate, 
and the declaration of the appropriator, 
or the consignment of it to a procurator, 


A decree of the magistrate fixes the appro- 
priation, but the decision of a referee does 


the property of the founder, 240 

Cases of appropriations made to the use of 
the community at large, 240 

They may be consigned to a procurator, 240 

Appropriations may be consigned to the 
prince or chief magistrate, 240 


not, 238 ARBITRATION, 343 
Case of an appropriation made upgn a death- | AREEAT,—See Loans, 478 
bed, 288 As’Hak.—See WILLs, 689 
The appropriator’s right of property is de- | Asses.—See ZaKat. 
stroyed; but without a transfer of that | ArrzsTaTion.—Seo EvipENcE. 
right to any other person, 233 AWEIYAT— 
Any undefined part of a thing may be appro- An ounce of silver, value between six and 
priated, 2383 seven shillings, 9 
Case of appropriation of land, where an | Awiap.—See Witts, 691 
indefinite portion of it afterwards appears | Ayxit Sauz.—See Barz, 326 
tobe the property of another person, 234 | ArsHA— 
The objects of an appropriation must be of a Step-mother of Fatima, xvi 
perpetual nature, 234 
Objection, 234 : 
Reply, 284 B, 
Appropriation of immovable and of mova- 
ble property, 234 
The appropriation of articles in which it is 
not customary is unlawful, 235 


Batt.—See Satz, 294 
In partnership, 218 
Given upon death-bed, 219 


An appropriation cannot be sold or trans- For property, 320 
ferred, 235 t In which two are concerned, 328 
But it may be divided off, where it consists or the person, 319 € 
of an undefined part of anything, 2835 ‘+ Pledges not received in ease of, 688 
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Bart—continued. 


Or Kafalit, 317 

Definition of terms used in, 317 

Chapter I. 

Distinctions, 318 

Bail for persons, 318 

Under what forms contracted, 318 

The surety m@t deliver up the person for 
whom he is bail at the stipulated period, 
and, in failure of this, is liable to imprison- 
ment, 318. 

If the principal disappear, the surety must be 
indulged with time to search for him, and 
the contract is fulfilled by delivering up the 
principal at any place which admits of liti- 
gation, 318 

The death of the principal releases the surcty, 
319 

And the death of the surety annuls the con- 
tract, 319 

If the claimant die, the heirs or executors may 
demand the fulfilment, 319 

The surety is released by delivering up his 
principal, 319 

Or by delivering himself up, 319 

Or by his being delivered up by a messenger, 

9 


The judgment of the claim may be suspended 
upon the non-production of the principal, 
819 

But still the, for the person remains in force, 
319 

If the time be fixed and the principal dic 
in iaterim, the surety becomes responsible, 
320 

A case of bail for property connected with 
bail for the person, 320 

For the person cannot be exacted in cases of 
punishment or retaliation, 320 

But may be taken if offered by the accused, 
320 

A pledge or, may be accepted for the payment 
of any fixed tribute, 320 

For property is lawful, if founded upon a 
just debt, whether the extent be known or 
uncertain, 320 

In a case of, the claimant is at liberty to 
make his demand, either upon the surety 
or principaj, 321 

Upon either or both, 321 

May be suspended upon any fit and proper 
condition, 821 

Where the, is given in an unlimited manner, 
the amount is ascertained by testimony, or 
that failing, by the declaration of the 
surety, 321 

May be contracted with or without the con- 
sent of the principal, 322 

Circumstances under which a surety has or 
has nota right to demand compensation 
from his principal, 322 

He cannot claim reimbursement until he has 
actually discharged the claim upon the 
principal, 322 ; 

But he may proceed as the claimant proceeds, 
322 

He is released by a discharge of the principal, 
but the principal is not released by ag ex- 
efhption to him, 822 


Bari— continued. 
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—— game of & suspension of the claim, 

A surety compounding the debt of the prin cipal 
with the claimant, discharges both from any 
further demands, 323 

And has a claim upon the surety for what he 
pays in composition, 323 

A surety compounding for an exemption on 
his own behalf, does not discharge the 
principal, 323 

Cases in which the surety’s right against the 
principal deponds upon the terms of bis 
exemption or dischargo, 328 

An enlargement from, cannot be suspended 
upon a condition, 323 

In cases of punishment or retaliation ia valid 
only for the person, 324 

May begiven for the price, but not for the 
goods ina sale, 324 

For the performance of work by a specific 
animal is not valid, 824 

Contract of, must be performed with the 
consent of the claimant, 324 

Except where the debtor is dying, 824 

Objection, 324 

Reply, 325 

Case of, gratuitously entered into on behalf 
of an insolvent defunct, 325 

A debtor paying his surety, the sum for 
which has been given before the aurety 
has satisfied the creditor, cannot claim it, 
325 

Case of a «elivory of substance by the 
puneipal to guard his surety against loas, 
32 


Case of surety discharged by an aynit sale, 
326 


Evidence cannot be heard in support of any 
claim against the surety which does not 
come within the description in the contract 
of bail, 326 

A decree passed against the surety in the 
absence of the principal cannot affect the 
latter unless the, were entered into by his 
desire, 326 

Case of Kafeel-be’l-dirk, 327 

An attestation toa contract of sale is not 
equivalent to Kafcel-be’l-dirk, 827 


Of Zamins or Guarantees :— 


The guarantee of agents to their employers 
is null, 327 

The guarantee of partners in a purchase and 
sale to each other is null, 327 

Guarantee for land tax, and all other regular 
or justifiable imports, is valid, 827 

Difference between a suspended debt and sus- 
pended, 328 ° 

Against accident in the sale of ‘# slave, 328 

Security of fulfilment is null, 828 

Surety for a surrender of the article ‘to the 
purchaser is invalid, 829 


Chapter II. 
Of bail in which two are concerhed, 829 


Case of two who are joint principals in a 
debt, and who are, for each other, 829 
eCase of two persons who are, fora third, to 
the amount of the whole claim, and also 
reciprocally for each othes’s security, 829 


8 
Bat 


—continued. 
In the dissolution of a reciprocity partner- 
ship, each partner is nsible for any 


ig contracted under their partnership, 


Case of two Mokatibs, on each other’s behalf 
for their ransom, 330 
Chapter III. 
Of bail by freemen in behalf of slaves, and 
by slaves in behalf of freemen, 330 
A person becoming surety on behalf of a 
slave for a claim to which the slave is not 
liable until after emancipation, must dis- 
charge it immediately, 330 
For the person of a slave is cancelled by his 
death, 331 
Toaclaim of right in a slave subjects the 
surety to rexponsibility in the event of the 
slave's decease, 331 
By a slave in behalf of a master, or by a 
master in behalf of a slave, does not afford 
any ground of claim by the surety upon 
the principal, 331 
The consideration of Kitahat is not a subject 
of, 331 
Nor a consideration in licu of emancipator’s 
labour, 3381 
Baxkrrn— 
Hire of, 492 
BANISHMENT.—See EXPATRIATION. 
Of loo;;) women, 181 
BANKRUPT. —See Insouvent Dentons. 
PBaRTeER— 
In, the mutual delivery must be made by 
oe parties at the same time.—Sec Sar, 


Rules of, 267, 282, 307 
Disputes in, 307 . 
Base money, 315 
Sale in exchange for, 318 
BARTERER, 
Testimony of a, 363 
Bazat,—-See Zakat, 13 
DBazrx, 619 
BmASTIALITY.—Seo PUNISHMENTS, 185 
Buasts o¢ Prey, 591 
Brrs— 
Sale of —Sec Sarr, 26) e 
Bsquests.—See WILis, 671 
Rescission, 674 
For pious purposes, 688 
T'o an heir is invalid, 437 
By an inhibited prodigal, {29 
Must not exceed a third of testator’s pro- 
perty, 674 
Acceptance and rejection of, 672 
By an insolvent, 673 
Cases oft joint, 679 
Of an apartment in a partnership house, 681 
To pious purposes, 688 
By Zimmees, 695 
By dumb persons, 707 
BesPRAKING OF ARTICLES FROM A WoREMAN, 308 
Britt or Sars— 
Attestation to, 857 
Brrys,—See Sarz, 268 
Brrps or Prey, 591 ‘ 
Bratn.—See Drvoron, 184, ef seq. 
Bvidence of, 858, 401, 426 


INDEX. ° 


Brrumen.—See ZarcaT, 19 
Buiyp— ; P 
Instruction by.—See Satz, 257 
Purchase and sale by, 257 
Caen of a blind mag is inadmissible, 
Bioop— 
Sale of, is null, 267 . 
BonpaGE— 
Composition in claims of, 445 
BoRROWED ARTICLES.—See Loans, 
Borrowing with a view to pawn, 65] 
BreaD— 
May be sold for flour.—See Sanz, 293 
Brioxs, 308 
BRICKMAKER— 
Hire of a, 492 
BRISTLES— 
Of a hog, 270 
Brimer— 
One partner cannot construct, upon a rivulet, 
without consent of others, 617 
BRorHER—~ : 
Testimony of, admissible, 361 
BuItpInc— 
Land may be borrowed for the purpose of, 
480 
Projecting over the highway, 660 
Buiiton,—See ZAKAT. 
Representative of value, 220 
Usurpation of, 539 
Bunytna,—See Vows. 
Beryina-GrounD— 
Appropriation of, 233 
Burtat— 
Evidence of, amounts to evidence of death, 
358 
BurTrrr— 
Sale of, in the milk, 268 


CaLVkSs.—See ZAKAT. 
CaMELS’ CoLts— 
Zakat of.—See ZAKAT, 4 
Method of slaying, 591 
CapitaL Stock— 
In Mozaribat contracts, 456 
CARRION 
Slaughtered carcases being promiscuousl ; 
mixed with, 708 
Sale of, null, 266 
Definition of, 638 
CARRION Crow— 
Unlawful to eat, 591 
CaTTLE.—See ANIMALS, — 
Have a right to drink from a well, &c., 613 
Labouring, exempt from Zakat.—See Zaxar. 
Straying, 210 
CHARITY— 
Agency for distribution of, 379 
Bequest of, 688 
Crase.—See Huntixa. 
CHATTEL PROPERTY—~ 
Definition of, 10 
Curitp.—See Birts. ? 
CnimorEN.—See Inrants.— . 
« Are under father from infancy, 188 


INDEX, 


Cupristian.—See Oars, 401. 
May act as agent for Mussulman to buy or 
sell unlawful articles.—See Satz, 272 
Claim of parentage by a, 425 
May be visited in sickness, 607 
Bequests hy, 095 
Church founded by Zimmees, 695 


CiRCUMCIZED— 
Testimony of one who remains uncircum- 
CLuaImM— 

Right to water cannot be given in coinpeti- : 

Distinction between plaintiff and defendant, 
399 | 
ject of hisclaim, 400 | 

Which if it be movable property, must be = 

| 

The defendant must appear to answer to a’ 
valid, 400 | 

Or the value of it must he specified, 400 

Or if the subject consist of land, the Plain- | 
must make an explicit demand of it, 400 

A, for debt, requires only the claim, 401 
401 

Process to be observed hy the Kazee, 401 

Of Oatha, 401 

An oath must not be required of the de- 
although not immediately present, are 
within call, 401 
401 

The evidence adduced on the part of the 
on the part of the defendant, 401 

The defendant refusing to swear, the Kazec 
402 

The Kazee must give three separate notices 

Refusal to swear is of two kinds, real and 
virtual, 402 


cized, 363 
tion for, 618 
A plaintiff must particularly state the sub- 
produced in court, 400 
And must produce the subject of it, 100 
tiff must define the boundaries, &c., and | 
And a description of the species and amount, 
Chapter IT, 
fendant when the plaintiff's witnesses, 
An oath cannot be exacted by the plaintiff, 
plaintiff must be preferred to that adduced 
must forthwith pass a decree against him, 
to the defendant, 402 
An oath cannot be exacted from the defen- 


dant in, respecting mariage, divorcee, 
Aila, bondage, Walla, punishment, or 


Laan, 402 

Objection, 403 

Reply, 403 

A thief refusing to swear becomes liable for 
the property stolen, 403 

A, founded on divorce before consummation, 
entitles a wife to her half-duwer where the 
husband declines swearing, 403 

Pleas of consanguinity edmit of an oath 
being tendered to defendant, 403 

Case of a claim of retaliation, 404 

Where plaintiff's witnesses are within call, 
the defendant must give bail for his 
appearance for three days, 4(4 

But if they are not within call, bail cannot 
be required of defendant, 404 

Of the manner of swearing and requiring an 
nefh. 405 


a 
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CLarn—continued. 

sata riust be taken in the name of God, 

The Kazee must dictate the terms of it, 408 

Swearing by divorce or emancipation muat 
not be admitted, 405 

Jews must swear by the Pentateuch, and 
Christians by the Gospel, 405 

Pagans by (tod, 405 

Oaths must not be administered in an infidel 
place of worship, 405 

Oaths of Mussulmans need not be corrobo- 
rated hy swearing them at a particalar 
time or ina particular place, 405 

Cases in which the oath of the defendant 
must relate to the cause, and cases in 
Which it must relate to the object, 405 

Tn a ease of inheritance the oath of the 
defendant must relate to his knowledge, 
{0G 

When a defendant enters into a composition 
with the plaintiff, an oath cannot after- 
wards be exacted from him, 406 


Chapter IIT. 


Tahalif, or the Swearing of both Plaintiff and 

Li fendant :-- 

A seller and purchaser are mutually to swear 
where they both disagree and are desti- 
tute of evidence, 407 

Formula of oaths of a seller and purchaser, 
407 

Where both parties swear, the sale must be 
dissolved hy tn order of Kazee, 407 

A seller or purchaser upon declining to swear, 
loses his ecnuse, 408 

The parties are not to be sworn where their 
disagreement relates to something not essen- 
tial to their contract, 408 

In disputes respecting any superadded stipu- 
lation, the assertion of the respondent must 
he credited, 408 

The partics are not to be sworn where the 
goods perish in the hands of the purchaser, 
108 

Olyjection, 408 

Reply, 408 

Cuse of a dispute concerning the price of 
two staves, where one of them dies, 409 

Made of swearing the partics in this instance, 
409 

Case of a disagreement concerning the price 
in the dissolution of a contract of sale 
after dclivery of the subject of it, 410 

Where the price has been paid in advance, 
und the parties agree to dissolve the con- 
tract, but disagree concerning the sum 
advanced, the assertion of the geller must 
be credited, 411 oe 

Cases of disagreement between a husband 
and wife respecting dower, 411 e 

Cuse of a dispute between lessor and lessee 
concerning the rent or the extent of the 
lease before delivery of the e&bject, 412 

-——~ After delivery of the subject, 412 

Dispute concerning the ransom, 412 

Dispute between husband and wife concerning 
furniture, the article in dispute is adjudged 
to the party to whose use it adapted, 413 
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Crain—continued. 

If a dispute be between the survivor and the 
heirs of the deceased, the article must be 
adjadged to the survivor, 413 

If one of the parties be a slave, it must be 
adjudged to the party who is free, 413 

Of Persons who are not liable to Claims, 413 

A person is not liable to a claim who sets up 
a plea of disposit, pledge, or usurpation in 
the article claimed, supported by the testi- 
mony of witnesses, unless he be a person 
of notoriously bad character, 413 

Or that his witnesses bear defective testi- 
mony, 414 

He is liable if he set up a plea of right of 
property, 414 

Or if the plaintiff suc him on a plea of theft 
or usurpation, although he produce evi- 
dence to prove a trust, 414 

And go also if the plaintiff sue upon a plea of 
theft without specifying the thief, 414 

But not if the plaintiff sue him on a plea of 
purchase, 415 

Chapter IV. 
Of Things claimed by two Plaintiffs, 415 

If the, be laid to a thing of a divisible 
nature, and the proofs on each part be 
equal, the thing must be adjudged equally 
between both claimants, 415 

If it be a wife, the right must be adjudged 
according to her declaration, 415 

Or i) the witnesses specify dates, according 
to the prior date, 415 

A deoree adjudging a wife to a single claim- 
ant, cannot be reversed in favour of a sub- 
sequent claimant, unless his witnesscs 
prove a priority of date, 416 

Two claimants to a slave on a plea of pur- 
chase, upon his being adjudged between 
them, are severally at liberty to pay half 
the price or to relinquish the bargain, 416 

But if they specify and prove dates, the 
alave must be adjudged to the prior pur- 
chaser, 416 

Where one party pleads purchase and the 
other gift and scisin, without specifying 
dates, the article must be adjudged to the 
purchaser, 416 

Objection, 417 
Reply, 417 

A claimant on a plea of purchase, and a 
claimant on a plea of marriage, are upon 
an equal footing, 417 

A plea of pawnage and seisin is preferable to 
a plea of gift and seisin, 417 

Two claims equally supported, must be deter- 
mined by the priority of date, 417 

Two pleas of purchase, preferred against one 


persom; must also be determined by the 


oldest date, 417 

IY against two different persons, the article is 
ee equally between both claimants, 

1 

Unless oue only adduces evidence toa date, 
when it must be adjudged to him, 418 

Where four claimants plead a right in a thing 
as derived from four different persong, the 
article is adjudged among them in equal 
lots, 418 


CLarm—continued. 


The evidence of the possessor must be pre- 
ferred to that of the plaintiff, where 4t 
proves prior date of right, 418 

The evidence on the part of the plaintiff is 

- preferred where the clfim is laid abso- 
lutely, 418 

And the same where th. subject in dispute 
is immovable property, 418 

Case of claims to animals, founded upon 
generation, 419 

Or to any other property, founded upon a 
cause of right, equivalent to generation, 
419 

The possessor of an article, proving his having 
purchased it from the claimant, sets aside 
his plea, 419 

If each party prove a purchase from the 
other (without specifying the date), no 
decree can take place, 419 

And so also if each prove payment of the 
price, 420 

In disputes concerning land, a decree must be 
passed in favour of the last purchaser, 
420 

The production of any number of witnesses 
above the lawful number makes no diffe- 
rence with respect to the decree, 420 

Case of a claim made by two persons to a 
house where one claims the half and the 
other the whole, 421 

In claims founded upon generation, regard 
must be paid to the date stated by the 
claimant, 421 

One party pleading a trust and the other 
asserting an usurpation, each is upon an 
equal footing, 421 

Of Disputes concerning Possession :— 

The possession of an animal is ascertained by 
any act which implies an use of the animal, 
421 

The right of one using a thing is preferable 
to that of one laying hold of it, 421 

Right of possession over a foundling is estab- 
lished by his own acknowledgment, 422 

The Court of Serai is adjudged between the 
disputants, 422 

A decree cannot be issued respecting a claim 
to land without the adduction of evidence, 
422 

Chapter V. 
Of Claim of Parentage :— 

A claim made by the seller of a female slave 
to a child born of her within less than six 
months after the sale, is established, 422 

And if the purchaser make the same claim, 
still the claim of the seller is preferred, 
422 

If the birth happen within from six months 
to two years after the sale, his claim is not 
admitted without the verification of the 
purchaser, 422 

The mother becomes his Am-Walid if the 
child be living at the time of the claim, 


423 
If made by the seller after the mother has 
been emancipated by the purchaser, it is 
« valid; but if the child should have been 
emancipated by him, it is null, 423 


INDEX. 721° 


CraIm—continued, 


® Acclaim made by the original seller after | 


jas sale is valid, and that sale is null, | 

A claim estaflished with respect to one twin, | 
establishes it with respect to the other 
also, 424 @ 

A claim of offspring cannot be established 
after an acknowledgment in favour of an- 
other person, 424 | 

A claiin of parentage made by a Christian is | 
preferable to a claim of bondage advanoed | 
by a Mussulman, 425 

A claim of parentage by a married woman is | 
not admitted unless at least one woman 
testify to the birth, 426 

Or (if she be in her Edit) one man and two! 
women, 426 

jut if her husband verity her claim, there is 
no occasion for such evidence, 426 

Case of a person bhegetting a child upon a 
female slave, under an erroneous possession 
426 

Crutu.—See SALE. 
Crutuina.—See Vows, 172 
Co-HEIRS— 
Testimony of.—Sce Evipence. 
CoIn— 
May be sold by weight, 291 
CornAGE— 
Rules respecting base, 315 
CuLts oF CamMELs.—See CaMELN.— ZAKAT. 
CoMPACTS OF CULTIVATION, —See CULTIVATION, 
CoMPACTS OF. 
ComPActs OF GARDENING. 

Of Mosukat, or Compacts of trardening, 584 
Nature of a compact of gardening, 584 
Doctrine of Shafei upon this subject, 584 
Analogy requires the specification of a terin, 

but is not essential, 585 

Except where the trees are newly planted, 
585 

Or where the compact is declared to be for as 
long as the trees, &c., shall Jast, 585 

The specification of too short a term invali- 
dates the compact, 58. 

But not where it is possible that the end of 
it may be answered within that period, 
580 

The compact is valid with respect to. fruit- 
trees, vines, herbs, and roots, 555 

The compact cannot be dissolved by either | 
party but under soine plea or pretest, 
585 

A compact my be entered into whilst the 
fruit is green, but not after it is ripe, 
586 

If the compact be invalid, the gardener gets 
wages, 586 

The compact is annulled by the decease of | 
either party. Rules in case of the pro- 
prietor dying, 586 

Rule in case of the gardener dying, 586 

Rule in case of both parties dying, 586 

Rules in case of the compact expiring whilst 
the fruit is yet green, 586 e 

The compact may be dissolved by any plea oy 
pretext, 586 
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Compacts oF GARDENING—conitnued. 


A lease of open land for planting in conside- 
eae of a part of the produce is invalid, 


CoMPENSATION.—See SaLe, 259 


CompPLETE RETIREMENT. — See Kuyatwat.—~Sa- 
HEEB. 


CoMPosITION— 


Of Soolh in Composition, 440 
Definition of the term, 440 


Chapter I. 


May be made in three modes, 
1, With achnowledgment 
2. Under silence 
3. And after denial, 44] 

By concession of property for property, is 
equivalent to sale, 441 

And is rendered invalid by an ignorance of 
the thing to be given in, 441 

By a concession of usufruct is equivalent to 
hire, 44] 

But the term of usufruct must be specified, 
441 

After denial, are equivalent to an exchange 
with respect to the plaintiff, but not with 
respect to the defendant, 441 

The concession of a house by a, does not in- 
duce a right to shaffa, 442 

Objection, 442 

Reply, 442 

Dut shaffa is induced by the act of giving a 
house in, 442- 

Cases in which part of the thing given must 
he restored, 442 

If the, be after denial or silence, and the 
thing compounded for prove the right of 
another, the consideration must be re- 
turned, and the plaintiff must lay his claim 
against him who has the right, 442 

And the same, proportionably, where any 
part of it proves the property of another, 
442 

e If the thing given in, after acknowledgment, 

prove the right of another, it must he 
restored, and the plaintiff is entitled to 
un equivalent from the defendant, 442 

If this "happen in, afte: silence or denial, the 
plaintiff anust claim from defendant the 
urticle in dispute, 443 

A, for an undefined part of a thing is not 
affected Ly the right of another after- 
wards appearing to a part of that thing, 
443 

In consideration of, a part of the subject is 
invalid, 443 

Disputes concerning property mpy be com- 
pounded, 443 oe 

And also claims of usufruct, 443 

Are lawful in homicide, 443 e 

But if acceded to for one unlawful articles 
nothing is due, 444 

There is no, for punishment, 443 

Claiming of parentage, 443 

Or for sufferance of a building on the high- 

eo way, 145 

A claim of marriage may be compounded 
whether the claim proceed from a man ora 
woman, 445 

46 


722 


ee 

Claim of bondage may be compounded, 
445 

But it leaves no right of Willa in the claim- 
ant, 445 

A privileged slave cannot compound for 
offences committed by himself, but he 
may for offences committed by his slave, 
445 

Case of composition for a property usurped, 
and which perishes in the usurper’s hands, 
445 

CJaim of, for a share in a partnership slave, 
446 

Chapter IT. 


Of gratuitous or voluntary Compositions, and 
of the appotutment of Ayents for Composi- 
tion, 446 
An agent for, in a case of bloodshed or debts, 

is not responsible for the consideration un- 
less he expressly agree to be so, 446 
But he is where the, is of property for pro- 
perty, 446 
Fazoolee are of four descriptions, 446 
I. Of debt by property for which the con- 
pounder is responsible, 446 

Il, Of anything for a specific property 
which must be iminediately delivered by 
the compounder, 447 

II. Of anything for unspecified property, 
but which the compounder delivers, 447 

IV. Of anything for unspecified property, 
and which the compounder does not 
deliver, 447 

Case of a Fazoolee compounding for a specific 
article without referring the same to his 
property, 447 

Chapter III. 

Of Compositions of Debt :— 

A debt owing in consequence of any contract 
concluded, when credit may he compounded 
by payment of a part, 41S 

And the same of similar, of deht owing in 
consequence of any act which subjects to 
responsibility, 4438 

Debt may be compounded by a forbearauee 
of the same sum, 448 

But not if the postponed payment be stipu- 
lated in money of a different denomina- 
tion, 448 

A postponed debt cannot be compounded hy 
the immediate payment of a part, 448 

A debt of bad money cannot be compounded 
by the payment of a smaller sum in yood 
money, 448 

But a debt of good money may be com- 
pounesl by bad, whether the sum be 
smaller than or equal to the demand, £49 

A debt in money of two denominations may 
be compounded by a smaller sum of either 
denomination, 449 

Case of a proposal from a creditor to grant 
his debtor a complete dischurge on condi- 
tion of his paying one-half of the debt 
within a limited time, 449 

Which admits of three different statements :— 
I. Where the proposal has no condition | 

annexed in failure of nayment, 


INDEX. 


CoMPposItion— continued. 


II. Where it is annexed that in failure ef 
payinent the proposal shall be void, 

III. Where the chigenatEee is primarily 
stated, 449 


“An acknowledgment may . stipulated for a, 


450 

But if the stipulation . publicly proposed, 
the composition is of no effect, 450 - 

Of participated debts, 450 

One of two partners compounding his share 
of a debt due to them jointly, the other 
partner may either take his proportion of 
the, or look to the debtor for his share, 
450 

One of two partners receiving payment of 
his share in a debt due to them jointly, 
and paying the other his proportion of 
what is recovered, has still a claim upon 
the remainder, 450 

If the other prefer receiving payment of his 
part solely from the debtor, and the pro- 
perty be lost, or the debtor prove insol- 
vent, he has then a claim to his proportion 
of what has been received by his partner, 
but not where his partner has compounded 
for his share by a commutation, 450 

In wrelease from a part of his share by one 
partner, the right of his creditors con- 
tinues in proportion to their remaining 
claims, 451 

One of two partners may agree to a post- 
ponement of payment, 451 

One of two partners receives his share by 
usurping anything from tie debtor, or by 
losing or destroying anything belonging to 
him, or Ty accepting a lease in, or by 
burning a piece ot cloth, his property, £51 

One of two partners annuals his share by 
marrying the debtor (being a female) and 
settling his share of the debt as her dower, 
or by compounding with it for an offence, 
451 

Or compounding his share of the debt by a 
purchasc, the other may either take his 
share from the debtor or an equivalent for 
his proportion in the receipt from the 
purchaser, £51 

Objection, 152 

Reply, 452 

One of two partners in a sillim contract can- 
not compound for his share, 452 

Of Takharij, 462 

Definition, 452 

Heirs may compound with a co-heir for his 
share of inheritance, consisting of lands 
or effects, by any equivalent, 452 

Or by one precious metal where the inhe- 
ritance is in another, 453 

An inheritance of bullion or effects may be 
compounded for by gold or silver; but 
this gold or silver must exceed the share 
of the same metal inherited; and the heir 
must be put in possession of such excess 
at the time of adjusting the, 458 


_An inheritance of money may be compounded 


for by money, each species heing’ opposed 
to the other respectively, 453 
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‘oMPOSITION—continued. 
The inheritance of a debt cannot be com- 


793: 
ConSANGUINITY— 
Plea of, 403 


pounded, except by the heir agreeing to | ConsIDERATION— 


release the debtor from his proportion, 
453 e 

Or by the other heirs paying him that pro- 
portion gragnitously, 453 

Or lending it to him, to transfer to the 
debtor, 453 

The case of, of an inheritance where the par- 
ticulars of the estate are not known, 454 

Where the particulars are only known in part, 
454 

The inheritance 
neither be compounded for nor distributed, 


of an insolvent estate ean 


Of Thrah, 519 

A person forced into a contract may atter- | 
wards dissolve it, 519 

Unless the means of, be trifling, 619 

The purchaser becomes proprietor of goods 
sold upon, 519 

The acknowledgment extorted by, is invalid, 
519 

But the seller may resume the article, pro- 
vided he does not signify his assent to the 
sale, 519 

Case of a Watla sale, 520 

A compelled sale is rendered valid: if 
seller willingly receives the price, S20 

Not so if he be compelled to receive it, Sz0 | 

A sale in which the seller is compelled, | 
but not the purchaser, Icaves the Intter | 
responsible for the article, in case it be, 
lost in his hands, 520 

A person may lawfully eat or diink a proli- | 
bited article upon a compulsion which 
threatens life or limb, 521 

A person must not declare himself an intidel, 
or revile the Prophet upon, unless he be 
in danger of otherwise losing his life o1 | 
inh, 621 

A person destroying the yreperty of another 


| 
453 
Wianlensioes 








the 


ae ee 


upon, is not responsible ; but the com- 
peller is so, 522 | 
A person murdering another wpon, is an 


offender ; but the compeller is Table to 
retaliation, 622 
Mos Sten he F 3 syharite 
Case of compelled divuree or emancipation, | 


§23 


Of compelled appointinent of agency for | 
divorce or emancipation, 025 | 
No deed, in itself irreversible, can |e bes | 


tracted after being executed by, ov 
Whoredom by, incurs punishinent, 025 
Of apostasy upon, 523 
Of Islam upon, 524 
Of a husband acknowledging 
apostatized upon, 524 
ConcEssIon— 
Of an object claimed, 402 
In what cases not allowed, 4u4 | 
In composttion, of immovable property, 442 | 


his have 


CoxpITIONAL BAIL. —See Balt. | 


CoxFess1on,—See PunIsHMENT. 
Of Whoredom.—See WHOREDOM. 
Of Drunkenness, 196 
Of Slander, 199 


CUNTRIBUTION.— 
CoN VERSING——- 


Of Kitabat.—See Ransox. 
CoNSTITUENT— 

Testimony of, must he credited with respect 

to his instructions. —See AGENCY, 

CoNTENTS, Vii to Xi 
ConTRACT— 

Of Marriage. —See Marriage, 

Of Partnership.—Sce PartneRsyIp. 

Of Sale. —See Sauer. 

Of Bail.—Sce Barn. 

Ry Agents. —See AcEyncy. 

OF Mozaribat.—sco Mozaripat. 

Of Hire.—See Hine, 509 

By Intant.—-See Inrvant, 

By Lunatic.—See Lunatic, 

Qt Heir, --See Hein, 489 

Of Pawn.-—See Pawn, 

Kvidence of annulment of, 866 
Seo Bart, —Partnensur, 22 4 


Vows respecting, 163 


| Couh— 


Hire of a, 402 


CopaReLAY-— 


Partnership of joint inheritanee, 217 


'Co-PAnraeRsirpe, — See PARTNERSHIP, 
| Copprk Comaag, @ 16 
Conn.—See GRAIN. 


SA Lk.-- * 
Whether included in sale of land, 


-CocRts oF Justrien~ - 


Establishment of, by Malomimedans, xiv 


CREDITOR—- 


Denying his debtors achuowledgment, cannot 
afterwards substantiate his claim but by 
proof, or the debtor's verification, 346 

Richts of, 136—158 

Joint partners in a debt, 400 


CriMInan Casns - 


Kvidence required in, —Scee Lvipence, 353 


CRIMINAL PRosece tions — 


e Agency for.—Seco AGEN. 


| CRIMTINATSN— 


Hvidence of atrocious, d62 


CrocopiLte 


The flesh of, nulawful, 292 


lc KOW.—Sce Canitron. 
CUCUMBERS, 202 
CULTIVATION-— 


GUL! 


* 


Of waste Janda, 
Compacts of »-—- 

Compacts of cultivation or Mozarea, 578 

Definition of the term, 579 

Difference of opinions oes compacts of 
cultivation, 501 

They require ‘that the ground te a of 
cultivation, 579 

That the parties be duly qualified, 579 

That the teri of their ene be ex- 
pressed, 579 

That the party be specified aie is to supply 
the seed, 579 

_That the share of the other party be ex- 
pressed, 579 
bat the land be delivered up to the cultiva: 
tor, 580 
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Divorce — 


If the conversion of either happen in a 
foreign country, separation takes place upon 
the lapse of the woman's term of probation, 
65 

If the wife be an-alien, she is not to observe 
an edit from separation in consequence of 
her husband’s conversion, 65 

The conversion of the husband of .a Kitabee 
does not occasion separation, 65 

Case of a convert removing froin a foreign 
land into a Mussulman territory, 65 

A woman entering from a foreign toa Mus- 
sulman country, is at liberty to marry, 66 

But if pregnant, she must wait until her 
delivery, 66 

In the case of apostasy, separation takes 
place without divorce, 66 

But if man and wife apostatize together, their 
marriage still continues, 66 

Chapter I. 
Of Talak al sonna, or regular Divoree, 72 

Distinctions of, 72 

Talak absan, or most laudable, 72 

Talak Hoosn, or laudable, 72 | 

Talak Biddat, or irregular divorcee, 73 | 

Points to be attended to in adhering to the | 
gonna, 73 | 

Mode of adhering to the sonna in repudiating 
a wife not subject to the courses, 72 

Or o1. who is pregnant, 74 | 

Case of, pronounced during menstruation, 74 | 

Of the persons who are competent to pro- 
nounce, 75 

Pronounced by compulsion is effective, 74 

Or in a state of inebriety, 76 

Of a dumb person, 74 

Number of, in respect to free women and 
slaves, 76 

A master cannot, the wife of his slave, 76 
Chapter IT. 
Of the execution of, 76 | 
The manner of express, 76 
Different formulas of express, 77 
Divorce, when applied to any specitic part or 
member of the body, such as does not (in 
common use) imply the whole person, is 
of no effect, 77 ‘ 
A partial divorce is complete in its effeet, 
v7 
Equivocal, 77 
An indefinite form, 77 
With reference to place, 78 
Of, with reference to time, 78 
Separation takes place upon either party he- 
coming possessed of the other as a slave, 80 
Or when a husband purchasiny his wife, 80 
Of a wits (being a slave), when suspended 
upon the emancipation of her owner, takes 
eplace upon the occurrence of the condition, 
81 
Of, by comparison, and several descriptions of 
it, 81 « 

The number of, may be determined by signs 
made with the fingers, 81 

But not unless it be expressed with relation 
to number, 82 
Pronounced with an expression of yehemence 


is irreversible in its effect, 82 ‘ 
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Drvorce—continued. 


To whom Sener with a simile, 88 ' 
Of, before tohabitation, 85 
Three take place on an unenjoyed wife 
when they are pronourted together, but 
only the first when they are pronounced 
separately, 83 ' 
In implied, 84 
- are three forms which effect a reversible, 
84 
—— seventeen which effect an irreversible, 
84 
Chapter IT. 
Of delegation of, 87 
Definition of the phrase, 87 


Section J. 
Of Ikhtiyar, or Option, 87 

Delegation by option confers on the wife 
a power of divorcing herself; but this 
right of option is restricted to the precise 
place or situation in which she receives it, 
$7 

Aud is annulled by her removal, 87 

Intention on the part of the husband is 
requisite to constitute a delegation, 87 

Under this form a single divorce only takes 
place, whatever may be the intention, 88 

And to effect, it is requisite that the personal 
pronoun be mentioned hy one or other of 
the parties, 88 

That is, either hy the husband, in his de- 
claration, 88 

Or hy the wife in her reply, &8 

Takes place, although her option of it be 
expressed in the Mozaree or common tense, 
88 

Where the husband gives a power of option 
thrice repeated, and the wife make only a 
single reply, yet three divorces take place 
from it, independent of the husband's 
intention, &8 

Where the word, is mentioned by the hus: 
hand, the, which follows is reversible, 89 

Section IT. 
Of Amir-ba-Yed, ov Liberty :— 

In the delegation of liberty, takes place 
according to the number mentioned by 
the wife, independent of the husband’s 
intention, and the, which follows is 
irreversible, &9 

Delegation of liberty may be restricted to 
{ particular time, or to several different 
specified periods of time, 89 

Objection, 89 

Reply, &9 

And it is not annulled by the wife’s rejection 
of it, until the time or times mentioned 
be fully expired, 89 

The time of it may be fixed for the occurrence 
of any specified event, 90 

It is not annulled by delay (where there is 
no specification of time), nor until the 
wife rises from her seat, &., 90 

But it is annulled on the instant of her 
rising from her seat, 90 

dit is not annulled by a change of posture 
from a more active to a more {uiescent 
position, 90, 
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vORCE—continued, 

A wife may signify her wish to consult her 
friends without prejudice to her right of 
option, : 

Section ITI. 

Of Masheeat, or Will :—~ 
Where a man gmpowers his wife to, herself 

in express germs, the, which follows is 
reversible, 91° 

Although her reply be expressed in the form 
of an irreversible, 91 

Her power, when thus granted, cannot he 
retracted, 91 

The power may be granted generally, 92 

A wife empowercd to give herself three 
divorces, may give herself one, 92 

But when empowered to vive herself one, she 
cannot give three, 92 

Where the wife’s reply disagrees with the 
hushand’s declaration with respect to the 
nature of the, it takes place according to 
his declaration, not according to her reply, | 
92 

When the power is conditional upon the | 
pleasure of the wife, it is annulled by her | 
reply, and is according with the hushand’s | 
declaration, 92 

And also by her suspending her will upon 
that of her hushand, 03 

When the power is expressed with an un- 
restricted particle (in respect to time), it 
is perpetual, cx(ending to all times and 
places, 93 | 

But not when it is capressed with an un-| 
restricted particle in respect to place, 03 

Chapter IV. 

Of, bu Yameen, or Conditional Vow, O4 
Definition of Yameen with respect to, 94 
Pronounced with reference to a future miar- 

riage, takes place upon the occurrence of 
such marriage, 94 

Or upon the occurrence of any other circum- 
stance on which it may be conditionally 
suspended, 95 

Provided it be pronounced during an actual, 
or with reference to an eventual, pos- 
session of authority, 95 

Objection, 95 

Reply, 95 

Five conditional particles of various eflect, 95 

A conditional vow of, is not annulled by the 
extinction of property, 9% 

Case of a dispute between the parties con. | 
cerning the occurrence of the condition, | 
96 

Objection, 96 

Reply, 96 

Rule in case of, suspended upon the courses, 
96 

Case of a man first procuring a conditional 
divorce, and then repudiating his wife by 
two express divorces, 97 

Or by three express divorces, 98 

Case of, suspended upon carnal conncxion 
with wife, 98 

Of Istisna, that is, Reservation or E.rception, 

og | 

With a reservation of the will of God ,Pdoes | 
not take place, 99 o 


ro? 


Uniess it be pronounced with a pause 
between the, and the reservation, 99 

Objection, 99 

Reply, 99 

Pronounced with an exception in point of 
number, takes place accordingly, 89 

Chapter Y. 
Of the Divorce of the Sick :— 

A wife divorced by a dying hushand inherits 
if he die before the expiration of her 
Edit, 99 

Unless she he divorecd at her own request, 
or by her own option, or for a compensa- 
tion, 100 

In case of any passible collusion between the 
parties, hy the husband, after a declared, 
acknowledging himself indebted to her, or 
bequeathing her ai legacy, she receives 
whatever may be of least value, inheri- 
tance, debt, or legacy, 100 

Pronouneed ina situation of danger, cuts off 
{he wife from her inheritance, unless the 
danger be imminent or certain, 101 

A conditional, pronounced in sickness, does 
not ent off the wife from her inheritance, 
unless the condition be ber own act, 101 

Objection, 102 

Reply, 102 

Provided that act be of an avoidable nature, 
102 

Where recovery intervenes betwen a sick-bed, 
and the death of the husband, the wife is 
cut off from inheritance, 102 

And so also where her apostacy intervenes, 
}02 

Bat not where ber incest intervenes, 

Ocensioned by the slander of a dying husband 
dees not cut off the wife from her inheri- 
tamve, T0 

And so also of a death-bed, occasioned by 
Aila, 108 

Wlire a death-bed, is reversible the wife in- 
horits in every ease, 105 

Chapter VIL 
Of Riiaat, or returning to a divorced wife, 103 

Definition of Rijaat, 103 

A initg nay return to a wife repudiated by 
one or two reversible divorces, 103 

Provided he do so hefore the expiration of 
her Edit, 103 

Rijaat is of two kinds, express and implied, 


The cvidence of witnesses to Rijaat laudable, 
hat not incumbent, 104 
The wife should have due notice of it, 104 
A declaration of previous Rijaat, made after 
the declaration of the Edit, is to be credited 
where both partics ayree in f@ 104 
sit not where they disagree, 104 
The declaration of a wife who is a sla%e must 
Le credited respecting the termination of 
her Edit, 104 
At what time the power of Rifhat terminates, 
105 
A hushand may take back an unenjoyed 
* divorced wife, provided she be delivered of 
a child within such a time ag establishes 
tg parentage in him, 106 
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Drvoncr—continued, 


A man acknowledging that he had never 


consummated with his divorced wife has. 


no power of Rijaat, although he have been 
in retirement with her, 106 


Rijaat may be established by the birth of a 


child, 106 

A woman under reversible, 
herself, 107 

A man must not approach a reversibly 
divorced wife without giving her intima- 
tion, 107 

A divorced wife cannot be carried upon a 
journey until Rijaat be established, 107 

Cohabitation is not made illegal by a re- 
yersible, 107 


may adorn 


Of Circumstances which render a divorced Wife 


unlawful to her Husband, 107 


A man may marry a wife repudiated from 
him by one or two irreversible divorces, 
107 

Objection, 107 

Reply, 107 

But if by three divorces, he cannot marry her 
until she be previously married to another 
man, 108 

Nature of the consummation in the second 
marriage whicb renders a divorced wife 
lawful to her first husband, 108 

The second marriage, when contracted under 
n ‘egalizing condition, is disapproved ; yet 
the woman is rendered legal by it to her 
first husband, 108 

The first husband, recovering his wife by an 
intervenient marriage, recovers his full 
power of, over her, 109 

The wife’s declaration of her having been 
legalized is to be credited, 109 


Chapter VII. 
Of Aila, 109 


Definition of, 109 

The mode in which Aila is to be established, 
109 

In breach of Aila expiation is incumbsnt, 
109 

But if it be observed, a, irreversible ensues 
at its termination, 109 

A vow of abstinence for a term snort of four 
months does not constitute Aila, 110 

A vow of abstinence, under a penalty 
annexed, constitutes an Aila, 111 

Aila holds respecting a wife under reversible, 


But drops on the accomplishment of her 
Edit, 111 

An Aila made respecting a» woman before 
marriage is nugatory, 111 

An Ails made respecting a wife ata distance 
may be orally rescinded, 112 

Au equivocal expression of divorce takes 
effect according to the husband’s inter- 
pretation of his intention, 112 


Chapter VILI. 


Of 


la, 112 

Definition, 112 

Reasons which justify Khoola, or, for.com- 
pensation, 112 

ich occasions a single irreversible, 112 


The wife is responsible for the compensation, 
113. 

Difference between a wife requiring Khoola 
in lieu of an uanlawfy! article, and re 
quiring, in lieu of the same in express 
terms, 113 

The compensation for Khoola may consist of 
anything which is lawful in dower, 114 

Case of Khoola required in lieu of property 
unspecified, 114 

Case of Khoola in lien of an absconded 
slave, 114 

Cases of Khoola granted for a specific sum, 
114 

A proposal of Khoola made to the wife, with 
a reserve of option to the husband, is 
invalid, 115 

The assertion of the husband respecting 
Khoola is to be credited, 115 

A mutual discharge leaves each party without 
any claim upon the other, 116 

Khoola entered into by a father on behalf of 
an infant daughter is invalid, 116 

Unless he engage to hold himself responsible 
for the compensation, 116 

Or refer it to his daughter's consent, 116 


Chapter IX. 
Of Zihar, 117 


Definition, 117 

Zihar prohibits carnal connexion until expia- 
tion, 117 

Nature and duration of Zihar, 117 

If the prohibition occasioned by Zihar be 
violated, yet no additional penalty is in- 
curred, 117 

Zihar cannot occasion, 117 

Zihar is established by a comparison with 
any part of the body which implies the 
whole person, 117 

A general comparison takes effect according 
to the husband’s explanation, 118 

And the same of a comparison in point of 
prohibition, 118 

Zihar has no effect upon any but a wife, 
118 

Objection, 118 

Reply, 118 

Zihar collectively pronounced takes place upon 
every individual to whom it is addressed, 
119 


Of Expiation :— 


A Zihar may be expiated by the emancipation 
of a slave, &c., 119 

The emancipation of a slave of any descrip- 
tion suffices, 119 

Unless such slave be defective in one of his 
faculties, 119 

The emancipation of a deaf slave suffices, 

But not that of one who has lost both his 
thumbs, 120 

Or who is insane, 120 

Unless it be an occasional insanity only, 120 

Nor of a Modabbir, or Am-Walid, or Mo- 
katib, who has paid part of his ransom, 
120 


“That procured for a parent or child suffices, 


120 
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But not that of a share in a coparcenary 
slave, 120 
The partial emancipation of a sole slave 
(when followed by the emancipation of the 
remainder) suffices, 120 
But not if cgrnal connexion take place he- 
tween the , emancipations, 120 
Zihar may be expiated by fasting two months, 
121 
But if carnal connexion take place during 
the fast, it must be commenced de novo, | 
121 
Fasting the only mode in which a slave can | 
expiate Zihar, 121 | 
Zibar may be expiated hy the distribution of | 
alms, 121 
Carnal connexion during expiation by alms 
does not require that the alms be distri- ' 
buted anew, 122 
Chapter X. 
Of Laan, or Imprecation, 123 | 
Definition, 123 | 
A man accusing his wife of whoredom must ' 
verify his charge by an imprecation, 123 
Conditions under which an imprecation 
incumbent, 123 l 
Objection, 123 
Reply, 123 
Not incumbent upon slaves or infidels, 123 
Nor, where the wife is a slave, an infidel, or 
a convicted slanderer, 124 
Objection, 124 
Reply, 124 
Nor where both parties are convicted slan- 
derers, 124 
Form of imprecation and manner of making 
it, 124 
When both parties have made imprecation, 
a separation takes place, 124. 
The husband, on receding from his impre- 
cation, may again marry his wife, 125 
Imprecation occasions a decree of bastardy, 
125 
A husband receding from imprecation must 
be punished for slander, 125 
Imprecation not incumbent where the hus- 
hand or wife is an idiot, or an infant, 
125 
Or where husband is dumb, 125 
Or where the accusation is indirectly in- 
sinuated, 126 | 
Imprecation made posterior to the birth of a 
child does not affect that child’s descent, 
126 
Chapter XI. 
Of Impotence, 126 
An impotent husband must allow a year's 
probation, after which separation takes 
place, 126 
And the wife retains her whole dower, if the 
husband should ever have been in retire- 
ment with her, 126 
But the wife’s claim of separation may he 
here defeated by the husband swearing that 
he had enjoyed her, 127 
Rulgs to be observed at the expiration of the 
year of probation, 127 ° 


729 
Divorce—continued., 
The year of probation to be calculated by the 
lunar calendar, 127 
A husband cannot annul the marriage, where 
the defect is on the part of the wife, 128 
A wife cannot sue for a separation on the 
ground of the husband being leprous, 128 
Scrophulous, or insane, 128 
Chapter XII. 
Of the Edit, 128 
Definition, 128 
Edit of, of a free woman is three menstrua- 
tions, 128 
Of one not subject to courses, three montha, 
128 
Of one who is pregnant, the term of her tra- 
vail, 128 
That of a slave is two menstruntions, 128 
And of cue not subject to courses, one month 
and a half, 128 
Edit of widowhood, 129 
-—— alter, 120 
A female slave emancipated during Edit, 
must observe the Edit of a free woman, 
129 
Rule of Edit of a woman past child-bearing, 
Tey 
in an invalid marriage, 129 
Kdit of an Am-Walid, 130 
of the widow of an infant, 130 
of a menstruous woman, 130 
-~ — of a divorced woman who has connexion 
with a man during the term of her Edit of, 
130 
—— of a woman who admits a man during 
her Edit of widowhood, 131 
of a widow or a divorced wife may be 
accomplished without her knowledge, 131 
from an invalid marriage, 131 
A woman’s oath confirms the accomplishment 
of her Edit, 131 
vase of a woman re-married after divorce and 
again repudiated, 131 
Of Hidad, or Mourning, 132 
Definition, 132 
Mourning is incumbent on the death of a hus- 
band, 132 
Althoggh he die during the wife’s Edit from 
irreversible, 132 
Mourning not incumbent upon infidel women 
or infants, 133 
But incumbent upon slaves, 103 
Nor upon Aim-Walids, nor upon widows from 
invalid marriage, 133 
Proposing for a woman during her Edit is 
disapproved, 1383 
Rules for the behaviour of women during 
Kdit, 133 28 
A wife under irreversible, must be accommo- 
dated with a separate apartment, 133 
Rules respecting a wife divorced upon a jour- 
ney, 134 
Chapter XIII. ° 
Of the Establishment of Parentage, 184 
A child born after six months from the date 
of a marriage upon which is suspended a 
conditional, is the lawful offspring of such 
marriage, 134 
Objection, 134 
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Reply, 184 

The parentage of a child born two years after 
reversible, is established in the divorcer, 
184 

And so also of a child born within two years 
after triplicate or irreversible, 135 

And go likewise of a child born of a wife 
under age, within nine months after either 
reversible or irreversible, 135 

And so also of a child born within six months 
after the wife declaring her Edit to have 
expired, 136 

Whatever be the occasion of the Edit, 186 

The birth must be proved by evidence, 136 

The parentage of a child born of a widow, 
when uncontroverted, is established in her 
deceased husband, independent of evidence, 
186 

A child born within less than six months after 
marriage is not the offspring of that mar- 
riage; but if after six months, it is so, 
independent of the husband’s acknowledg- 
ment, or upon the evidence of one witness 
to the birth where he denies it ; and Laan 
is incumbent if he persist in his denial ; 
and the wife’s testimony is to be credited 
in respect to the date of the marriage, 136 

Suspended upon the birth of a child cannot 
tak: place on the evidence of one woman 
to the birth, 137 

The term of pregnancy is from six months to 
two years, 137 

Case of a man divorcing a wife who is a slave 
and then purchasing her, 137 

Miscellaneous cases, 137 


Chapter XIV. 
Of Hizanit, or the Care of Infant Children, 


138 

In caso of separation, the care of the infant 
children belongs to the wife, 138 

Order of precedence in Hizanit after the 
mother, 138 

In defect of the maternal, it rests with the 
nearest paternal relation, 138 

Length of the term of Hizanit, 139 

A slave has the right on attaining her free- 
dom, 189 Ls 


And also an infidel mother the wife of a Mus- | 


sulman, 139 
Children, after the term of Hizanit, remain 
solely under the care of the father, 139 
The mother cannot remove with her children 
to a strange place, 139 


Chapter XV. 
Of Nifka, or Maintenance, 140 


Of Nifka of wife, 140 

The subu.stence of wife is incumbent upon 
her husband, 140 

Tx proportion to the rank and circumstances 
of the parties, 140 

And this, although she withhold herself on 
account of her dower, 141 

But not if she be refractory, 141 

Or an infant incapable of generation, 141 

But it is due to an adult wife from an infant 
husband, 141 


It is not due where the wife is imprisoned | 


for debt, 141 
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Or forcibly carried off, 141 __ P 
Or goes on a pilgrimage, 141 
vl she be accompanied by her husband, 
1 € 
It continues during her sickness, 141 
Husband must maintain his wife’s servants, 
142 i 
If the husband be poor, the magistrate must 
empower the wife to raise subsistence upon 
his credit, 142 
At a certain specified rate, 142 
To be varied according to any change in his 
circumstances, 142 
Arrears of maintenance not due unless the 
maintenance have been decreed by the 
Kazee at the rate previously determined 
on between the parties, 142 
Arrears of a decreed maintenance drop in 
the case of the death of either party, 143 
Advances of maintenance cannot be re- 
claimed, 143 
A slave may be sold for the maintenance of 
his wife, if the latter be free, 143 
A husband must maintain his wife, being a 
slave, where she resides with him, 143 
And the same of Am-Walids, 143 
A wife must be accommodated with a sepa- 
rate apartment, 143 
tut under the control of husband with re- 
spect to visitors, 144 
Maintenance of the wife of an absentee is 
decreed out of his substance, 144 
Ohjection, 144 
Reply, 144 
Unless that be of a nature different to what 
is necessary for her support, 144 
But she must give security that she has not 
already reccived anything in advance, 144 
Jt can be decreed only to the wife, infant 
children, or parents of the absentee, 145 
No decree can be issued against an absentee’s 
property upon the bare testimony of his 
wife, 145 
Divorced wife is entitled to maintenance 
during her Edit, 145 
No maintencnce due to widow, 145 
Nor to a wife in whom separation originates, 
145 
Unless it originate in a circumstance not 
criminal, 146 
A wife who apostatizes has no right to main- 
tenance, 146 
A father must provide for the maintenance 
of his infant children, 146 
A mother is not required to suckle her infant, 
146 
Except where a nurse cannot be procured, 
146 
A father must provide a nurse, 146 
jut he cannot hire the child’s mother in 
that capacity, 146 
Yet he may hire any other of his wives for 
that purpose, 146 , 
Or the child’s mother after the expiration of 
her Edit, 146 
Difference of religion makes no difference as 
to the obligation of furnishing ma!ntenance 
to a wife or child, 146 
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Maintenance of children incumbent on the 
father only where they possess no indepen- 
dent property, 147 

A man musteprovide maintenance for his in- 
digent parents, 147 

Difference of @ligion forbids the obligation 
to the maimtenance of any relations except 
a wife, parents, or children, 147 

And to those also it is not due if they be 
aliens, 147 

Christian and Mussulman brothers are not 
obliged to maintain each other, 147 

The maintenance of a parent is exclusively 
incumbent on the child, 147 

Maintenance to other relations besides the 
wife, parents, or children, 147 

A father and mother must provide a mainte- 
nance to their adult daughters, but also 
to their adult sons who are disabled, in 
proportion to their respective claims of 
inheritance, 148 

Sisters must furnish maintenance to an indi- 
gent brother in the same proportion, 148 

A poor man is not required to support any 
of his relatives except his wife er infant 
children, 148 

Definition of rich, 148 

Maintenance to the parents of an absentee 
may be decreed out of his effects, 149 

The parents of an absentee may take their 
maintenance out of his effects, but a 
trustee cannot provide it in that manner 
withouv a decree, 149 

Arrears not due in a decreed maintenance, 
149 

Unless where it is decreed to be provided 
upon the absentee’s credit, 149 

Maintenance of slaves incumbent on their 


owners, 149 
Of Vows in.—Sce Vows, 166 
Case of a vow of, indefinitely expressed, 
169 


Suspended upon the not selling of a slave 
takes place on emancipation or Tadheer, 
170 

A yow of general, in reply to a wife charging 
her husband with bigamy, takes place upon 
her in the same manner as upon the rest, 
170 

If a man apostatize during intoxication, his 
wife is not thereby divorced from him, 
197 

Witnesses retracting their evidence to, he- 
fore consummation, are liable for half the 
dower, 374 

In case of joint agents for gratuities, 31] 

Oath cannot be exacted from defendant in 
claims respecting, 402 ‘ 

Claim founded on, before consummation ¢n- 
titles wife to her half dower, if husband 
decline swearing, 408 

Case of compelled, 523 

Joo,—See Sax, 309.—Hountine, 624 

Liability for damage done by. —See Frvzs, | 

668 
JowER. —See MARRIAGE. 


Casd*of a woman contracting herself in mars . 


riage on an inadequate, 41 


73] 


Of a father contracting an infant on a dia- 
proportionate, 41 

Marriage without, is valid, 44 

The lowest amount of, 44 

Wife entitled to whole, on consummation or 
death of husband, 44 

To one-half, upon divorce before consumma- 
tion, 46 

Where none stipulated in the contract, 45 

Where stipulated after marriage, 48 

Addition made after marriage, 45 

Wife may remit, 44 

In case of retirement, 45 

Case of retirement with eunuch, 46 

Where it consists of effects, 40 

Of property unidentified, 50 

Of unlawful articles, 51 

OF false assessment, 49 

In case of invalid marriage dissolved before 
consummation, 52 

Tn ease of consummation, 53 

Rate of Mihr Misl, or praper, 58 

A woman’s guardian may become surety for 
her, 54 

Objection, Of 

Reply, 54 

Woman may resist consummation until paid 
the prompt proportion of, 54 

Unless the whole be deferable, 54 

She may also resist a repetition, 54 

But she is, notwithstanding, entitled to her 
subsistence, 54 

The husband obtains full authority over his 
wife upon payment of her, 55 

Cases of dispute between the parties con- 
cerning the amount of, 55 

Or between one of the parties, and the heirs 
of the other, 56 

Or between the heirs of both parties, 56 

The heirs of the deceased wife may take the 
amount of the specified, out of the deceased 
husband’s property, 56 

Case of a dispute concerning articles sent by 
a husband to his wife, 56 

Of, of infidel subjecta, and of aliena, where 
none has heen stipulated, or where it con- 
sistsMof carrion, 57 

Of dower of infidel subjects, where it consists 
of wine or pork, 57 

Slave might be sold for discharge of his wife’s, 
58 

Modabbir or Mokatib to discharge, by labour, 
AS 

Objection to the, in a case of invalid mar- 
riage contracted by a slave at the desire 
of his owner, 49 

Case of an indebted Mazoon, #$ntracted in 
marriage hy his owner, 59 

Objection, 69 ® 

Reply, 6&9 

An owner slaying his female slave before 
consummation has no claim 0 her, 60 

The, of a free woman is due, although she 
kill herself before consummation, 61 


Case of a man marrying a female slave with- 


out her owner’s consent, 61 
Case of a father cohabiting with the slave of 
his son, 62 


INDEX. 


| ENLARGEMENT FROM Bam, $23 
Qaae of a son contracting his female slave in Entertainments 10 4 MacistTRATE, 337 
Equatity.—See MakRiaag, 39 
ERRONEOUS CagnaL Connexion, 182 
EstatTE— ; 


marriage to his father, 62 

The marriage of a free woman with a slave 
is annulled by her procuring his emancipa- 
tion, 62 

Objection, 63 

Reply, 63 

In the case of one of two wives suckling the 
other, 71 

Of evidence to.proper, 374 

Witnesses retracting their evidence to divorce 
before consummation are liable for half 
the, 374 

Claim founded on, before consummation, 
entitles wife to half, where husband de- 
clines swearing, 403 

Credit due in case of husband and wife dis. 
agreeing respecting, 411 

Right to water cannot be assigned as, 618 


Drains. —See WAaTER-CouRSE. 


Rules with regard to digging, &c., 616 


Daaw-WELL— 


Description of, and partnership in a, 


Dress.—See Abominations, 607 


Laws concerning, 597 


Drinking,——See ABOMINATIONS, 595 


Vows respecting, 158 


DRIVERS— 


Liabitity for accidents committed by.—See 
Fisks. 


D RUNKENNESS— 


Testimony of, 361 


Dums— 


Imprecation not incumbent where husband, 
125 


Dump Prrson— 


Bequests by, 707 

The intelligible signs of, suffice to verify his 
bequests and render them valid, but net 
those of a person merely deprived of speech, 
607 

May execute marriage, divorcee, purchase, 
or sales, and sue for or incur punishment 
by means of either signs or writings, but 
he cannot thereby sue for or incur retalia- 


tion, 707 
Duna.—See ABOMINATIONS, 603 
Sale of.-~—See Sag. 
Dutres oF KAZEE.—See KAZEE. 


KE. 


Eatina.—See ABoMINATIONS, 595 
Roir,—See Divorce, 128 


Definition of, and rules respecting, 30, 46, 


128 

Maintenance of wife during, 145 
Kees, 261 
Erman oR Vows, 150 
Evevnant, 27 
Exszro (in the womb)— 

Acknowledgment in favour of, 429 
ENDowmeEnt.—See APPROPRIATIONS. 


With right of property, such as gift, must 


operate immediately, 328 


© 
Division of, among heirs and creditors, 348 
Inheritable division of, 495 


Euxvcoy— 


Testimony of an, 363 
Case of retirement of wife with, 46 


EVADER- 


In marriage definition of, 101 


Evipence.—See WILis, 703.-—-WHoREDOM, 188 


Is incumbent upon the requisition of the 
party concerned, 353 

It is not obligatory in a case inducing coporal 
punishment, 353 

Unless it involve property, when the fact must 
be stated in such a way ag may not occasion 
punishment, 353 

Required in whoredom is that of four men, 
353 

In other criminal cases, two men, 353 

Aud in all other matters, two men, or one man 
and two women, 853 

Objection, 354 

Reply, 354 

The, of women alone suffices concerning mat- 
ters which do not adinit the inspection of 
men, 354 

It is not admitted to prove that a child was 
live-born further than relates to the rites 
of burial, 355 

The probity of the witness and his mention 
of the term, are essentials, 355 

The apparent probity of the witnesses suffices, 
excepting In cases producing punishment or 
retaliation, 355 

If, however, their probity be questioned, a 
purgation is required, 356 

Nature of a secret, 335 

And an open purgation, 356 

Justification of a witness by the defendant, 
BHT) 

One purgator sufhces, 356 

A slave may be a purgator jn the secret pur- 
gation, 357 

Is of two kinds, that which occasions effect in 
itself, 3857 

And that the effect of which rests upon other, 
357 

The signature to a deed must not be attested, 
unless the witness recollect the circumstance 
of signing it, 357 

Cannot be given on hearsay, except to such 
matters as admit the privacy only of a few, 
357 

And it must be given in an absolute manner, 
358 

To the burial of a person amounts to, of his 
death, 358 

A right of property may be attested from 
seeing an article in the possession of 
another, 358 

The right of property in a slave may also be 
attested on the same ground, 359 


Chapter IT. : 
Of Acceptance and Rejection of Brisdence, 359 


The, of a blind man is inadmissible, 359 
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EvipENnokE—continued. 


*IDENCE—continued, 

And if w person give, and become blind, a 
decree cannot issue upon it, $59 

Of a slave is inadmissible, 360 

Or of a slanderer, 360 

But an infidel slanderer recovers his compe- 
tency as a_ witness upon embracing the 
faith, 360 ® 

Is not admitted in favour of relations within 
the degree of paternity, 360 

Nor between a husband and wife, a master 
and his slave, a hirer and a hireling, 360 

The testimony of a master cannot be admitted 
in favour of his slave, 36; 

Nor of one partner in favour of another 
relative to their joint concern, 30] 

In favour of an uncle or brother is admitted 
361 

But of public mourners or singers is pot ad- 
mitted, 361 

Or of common drunkards, or of faleoners, 
&e., 361 

Or of atrocious criminals, ob2 

Or of immodest persons, 562 

Or of usurers or gamesters, 302 

Or of persons guilty of indecorum, 362 

Or of free-thinkers, if they avuw their senti- 
ments, 362 

The, of the sect of Hawa and other heretics 
is admissible, but not that of the tribe of 
Khetahia, 362 

Objection, 3863 

Reply, 363 

A Moostamin cannot testify concerning a 
Zimmee, but a Zimmee may concerning a 
Moostamin, 863 

Moostamins may testify concerning cach 
other, being of the same country, 364 

The testimony is admissible of one whose 
virtues predominate, 363 

And of such as remain uncireumeised frum 
any justifiable cause, dod 

Or of a eunuch, 363 

Of a bastard, 363 

Of a hermaphrodite, 360 

Of a viceroy, 363 

Two brothers attesting thei father’s appoint- 
ment of an executor must he credited, if 
the exccutor verify their testimony ; and 
the same of the attestation of two legatees, 
two debtors or creditors, or two executors, 
to the same effect, 303 

Objection, 304 

Neply, 364 . 

Attestation to 1 person’s appsintment of an 
agent is not to be credited, d64 

A defendant's impeachment of the inteyrity 
of witnesses is not credited unless he 
state their commission of seme specinc 
crime, 3u4 

Or adduce, to the plaintiff’s acknowledgment 
of their irregularity, 354 

He is not allowed to adduce, of their being 
hired by the plaintiff, 364 

Unless his own property be involved, 364 

A witness’s immediate acknowledgmens of 


mis-statement or omission, from apprehen-e| 


sion, does not destroy has credit, 364 
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Chapter III. 
Of Disagreement of Witnesses in their Testi 
mony, 365 
Evidence repugnant to the claim cannot be 
admitted, 305 
The witnesses must perfectly agree in their 
testimony, 3605 
The witnesses may be credited to the smallest 
amount in which they agree both in words 
and meaning, 365 
The, of a witness who attests a larger sum 
than the claim amounts to is null, 366 
To a debt is not annulled by a subsequent ' 
declaration of part of the debt having beeu 
discharged, 366 
The, of witnesses who agree with respect to 
fact and time, but differ with respect to 
place must be rejected, 366 
To the theft of an ammal is not annulled by 
a difference between the witnesses with 
respect. to the colour, but it is so by a 
difference with respect to the sex, 366 
To prove a contract is annulled by any diffe- 
rence With respect to the terms of the con- 
tract, 367 
Exvecpt in regard to a woman's dower, when 
she is entitled to the smallest sum testi- 
tied, 308 
Chapter TY. 
Of Eridence relating to Luheritance, 868 
Must be addueed to prove the death of the 
inheritee and the right of the heirs, before 
inheritance can take effect, 868 
An heir may recover an article in’ possession 
of another by proving it to have been the 
property of lus inheritee, or a loan or de- 
posit from him, 369 
The right to an article is not established by, 
of the former possession of it, 869 
Unless the defendant acknowledge such 
former possession, 3869 
e Or two witnesses attest his having made sueh 
acknowledgment, 3869 
Chapter VY. 
OF the A thestation of Evidence, 369 
Attestation of, ix admitted in all matters not 
liable to be affected by doubt, 369 
The attestation cf the same two witnesses 
suftices to prove the, of two, 370 
But the, of each must be attested by the two 
respectively, 370 
The attestation must be at the desire of the 
primary witness, who must state the terms 
of his testimony to the attesting witness, 
O80 td 
Form of an attestation, 370 
A person cannot attest the attestation of 
another, unless that other desire him to do 
50, 370 
Attestation is admitted only jn case of the 
death (at a distant place) or sickness of 
the primary witness, 370 
The attesting witnesses may appear as 
e purgators on behalf of the primary wit- 
nesses, 371 
But their not doing so does not affect the, 
which they attest, 871 
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EvIbERCE-~continued. 
The denial of the primary witnesses annuls 
the attestation, 371 
If the attesting witnesses have not a clear 
rsonal knowledge of the defendant, the 
dentity must be proved by other witnesses, 
371 
And go also with respect to the limits of the 
claim, 371 , 
The identity of a person affected by a Kazee’s 
Jetter must be proved, 371 
A false witness must be stigmatized, 372 
The mode of stigmatizing, 372 
Of Retractation of Evidence, 372 
Retracted before a decree, is void, 372 
But ne if retracted after a decree has passed, 
372 
It must be made in open court, 372 
Witnesses retracting their testimony after a 
decree has passed must make a compensa- 
tion to the suffering party, 373 
Provided the decree have heen actually en- 
forced against him, 373 
If one witness thus retract, lie atones for a 
moiety of the damage, 373 
And the same of any number who may 
retract, where one witness persevceres in 
his testimony, 873 
Cuses of retractation where the witnesses con- 
sist anales and females, 579 
The retractation of, to a marriage and proper 
dower does not subject the retractois to 
any responsibility, 374 
The retractation of, to a sale docs not occasion 
responsibility, unless a price had been 
attested short of the value, 374 
Witnesses retracting their, to divorcee before 
consummation are liable for half the 
dower, 374 
Witnesses retracting their, to manumission 
are liable for the value of the slave, 374 
Witnesses retracting in a case of retaliation, 
375 
Secondary witnesses retracting their atte ta- 
tion are responsible for the damage ; but , 
the primary witnesses are not responsible if’; 
they retract or disavow, 375 : | 
Cuse of retractation by both primary and | 
secondary witnesses, 375 
The secondary witnesses asserting the false- 
hood or error of the primary witnesses is 
of no effect, 376 
Purgators receding from their justification are 
responsible, 376 
Case of retractation in suspended manumission 
or divorce, 370 
Mvipunt Dyapvantace— 
In purciiase and sale, 389 


Ia acknowledgments, 429 
EXcuANGE.—See Barter.—SaLr, 248 
Of precious metals.—See Sirr Save. 
ExcrREMENT.—See ABoMINATIONS, 603 
Nita couTORS, —See Writs, 697 
Acts of, are valid without any formal notifi- 
cation of his appointment, 350 
If loss be incurred by, acting under Kazee's 
“. orders, is indemnified by the creditors, 
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Exrcurors—continued. 
Two brothers attesting their father’s appoipt- 


ment of, 363 

Bo where the attestation is by two legatees, 
363 ° 

So by two debtors or creditors, 363 

Powers of, and general rfles respecting. —See 


WILLs. ¢ 
Expiration, —See Divorce, 119.— Vows, 150, 
153 
F, 


Favror.—See AGENT, MANAGER. 
FAKEER— 
Definition of, 19 
Faxuiz, 372 
FAaLCONERS— 
Evidence of, 361 
FaLoos— 
A fluctuating copper coin, 220 
Purchase and sale of, 290 
Fausy Witness.—Sce Evipence. —WItNEos, 
Fanasanu-— 
A land measure, 303 
Fanmina, — Sec CuntivatTion oF GARDENING.— 
LANDS, CULTIVATION OF. 
FARREEKS— 
Fastk, 334 
Vastixe—Sce Divoncn, 121.—Vows, 171 
Mode of expiating Zihar, 117 
PATAVER SHWAFEI, ANIA 
Faravrer Kazer Kiran, xxix 
Faraver Trmoor TASUEE, XAix 
Imam SIRRUCKHSH, XXiX 


| FatTuEer,—See Marriace,— 


Cannot be imprisoned foi maintenance of 
non, ob 
Must provide for the maintenance of his 
infaut children, 146 
And a nurse, 146 
But cannot hire the child’s mother, 146 
And mother must provide maintenance to 
thy adult daughters, and also to adult 
sonx who are disabled, in proportion to 
their respective claims of inheritance, 148 
Privileges of, with respect to child’s property, 
343 
Evidence of, in regard to his child, 361 
Acknowledgment by, to child’s prejudice, 
305 
Power of, with respect to pledging his child's 
goods, 639 
Contracting infant child in marriage, and 
disproportionate dower, 41 
FAZooLEE.—Sce Compositions, 446 
Marriage contracted by, 42 
I'\zcoOLEE Brra— 
Or sale of property of another without his 
consent. —See Sar, 296 
FREEAR— 
Definition of, 20 
FinDER— 
Of Trove property, 208 
Cinks— 
Levying of, 670 


INDEX. 
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“Es—continued, 
Of Nuisances placed tn the Highway, 660 

Buildings or timbers placed in or projecting 
over the highway may be removed by any 
person wMAtever, 660 

They cannot be erected or set up in a cloxed 
lane witho® the consenf of the inhabi- 
tanta, 600e 

A person erecting a building, &c., in the 
highway incurs a fine for any person, 060 

Or number of persons it may occasion the | 
destruction of, 660 

Of death occasioned by the fall of a house, 
660 

A person having fixed up a nuisance upon his 
house, is responsible for any damage it 
may occasion even after he has sold the 
house, 661 

A person laying fire in the highway is resxpon- 
sible for anything that may be burned in 
consequence, 66] 

Workmen constructing # nuisance are respon- 
sible for any accident it may occasion before 
their work be finished, 661 

A person is responsible for any damage 
occasioned by his throwing water in the 
highway, 661 

Unless the person who sustained such damage 
wilfully passed over such water, 661 

The person who directs water to be sprinkled 
in the road is responsible for accidents, 
62 

Of a person digging a well, or laying a stone, 
in the highway, 662 

Or throwing dirt or digging a hole in the 
highway, is the same as placing a stone 
there, 662 

The remover of a nuisance to another spot 
incurs responsibility for any accident it 
may afterwards occasion, 662 

There is no responsibility for accidents occa- 
sioned hy «a sewer construeted in the high- 
way by public authority, 662 

A person digging a well in his own land is 
not responsible for any death it may 
occasion, 662 

A person falling into a well, and there dying 
of hunger, does not occasion responsibility, 
662 

Workmen employed to dig a well in another's 
land are not responsible for accidents 
unless they be aware of the trespass, 662 

The builder of a private bridge, &e., 1s not | 
responsible for any life which may be lost 
in passing over it, 603 

A porter is responsible for accidents occasioned 
by his load, 663 

A stranger hanging up a lamp, or strewing 
gravel, &c., in a mosque, is responsible‘ 
for any accidents which may arise there- 
from, 663 

But he is not responsible fur accidents ocea- 
sioned by his own person, 663 

f Buildings which are in danger of Falling, 
663 

The owner of a ruinous wall is responsible 
for any accident occasioned by it after 
having received due warning and requisi, 
tion to pull it down, 664 
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A person building a crooked wall is respon- 
sible for the damage occasioned by its 
falling, 664 

The requisition is established upon the 
evidence of one man and two women, 664 

A Zimmee may make it, as well as a Mussul- 
man, 664 

Or the inhabitants of a neighbouring house, 
664 

And if these last grant a term of delay it 
ig vahid, 604 

A person selling a ruinous house, after reo- 
quisition, is not responsible for any xe- 
cidents it may oceasion, 665 

The requisition must be made to a person 
capable of complying with it, 665 

Tf made to one of several coparceners, affect 
him in particular, 665 

Atter a wall falls it is the duty of the owner 
to remove the ruins; and failing of this, 
he is responsible for subsequent accidents, 
G69 

The owner of a ruinous wall is not respon- 
sible for accidents oceasioned by the fall 
aft any article from it, unless such article 
belong to him, 665 

Chapter HI. 

Of Offences Committed by or upon Animals, 666 

The rider of an animal is responsible for any 
damage occasioned by it which it was in 
lis power to prevent, 665 

And if he stop the ‘animal in the road, he is 
responsible for all accidents, 666 

He isalso responsible for any injury sustained 
from a large stone, thrown up by the 
animal's hoof, 666 

But not from any aceident occasioned by its 
dung or urine, 666 

Unless he had stopped it on the road unneces- 
sarily whilst discharging these, 666 

Responsibility attaching to the driver. or 
leader of an animal, 066 

Expiation is required from the rider of an 
animal, not from the leader or driver, 666 

If there be a rider, as well as a leader or 
driver, responsibility attaches to the 

former, and not to the latter, 667 

Of two riders driving against and killing each 

other, 667 

The driver of an animal is responsible for 
any accident occasioned by its saddle, &c., 
falling off fee 

Responsibility in the case of a string of 
camels, 668 

A person is responsible for the damage occa- 
sionel by hunting his dog alt anything, 

G68 

But not unless he drive or encourage the dog, 

668 

Nor where he has let him slip at game, 669 
A man, casting off his animal of the highway, 
is responsible for any depredation it may 

commit, 669 

For the eye of a goat an adequate compen- 
sation ig due; and for the eye of a labour- 
ing animal a fourth of its value is due, 

669 
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Finzs —continued. 
Damage occasioned by an animal having a 
rider on its back, 669 
Or being led in hand, 670 
A person wantonly striking an animal, so as 
to occasion mischief, is responsible, 670 
So likewise a person who sets anything in 
the highway, which renders the animal 
mischievous, 670 
Chapter IV. 
Of Offences Committed by or upon Slaves, 670 
Levying of Fines of Mawakil, 670 
Definition of term, 670 
Frrasy, 32 
FigES— 
Negligence with respect to, 6vv 
Fisu.—See Sar, 268 
Eating of, 592 
Kirrrr— 
Festival of breaking Lent, 22 
Fitwa, 334 
FIXTURES 
Sale of a house includes, 248 
FLusH-— 
Sale of, of a living animal is not usurious, 
292 
One species may be sold for another, 293 
Various kinds of unlawful, 591 
Fioue— 
Vannot be sold for wheat.-—See Satz, 291 
May be sold for flour, 292 
Bread may be sold for, 293 
Fuup.—See SaLe.— 
A power to purchase, is restricted to wheat, 
or flour, 380 
Articles of, which are lawful, 591 


Foroz.—See ComPpuLsion. 
FornicATION.—Sec WHOREDOM, 
ForgstaLLina.—sSee SaLz, 278 
ForEstaLLacr, 605 


FostRRAGE— 
Of Riza, ov Fosterage, 67 

Definition, 67 

Degree of fosterage which occasions prohibi- 
tion, 67 

Objection, 68 t 

Reply, 68 

Length of the period of, 68 

Sucking beyond the tern of, is no an occa- 
sion of prohibition, 68 

Exceptions from the general rule of prohili- 
tion by, 69 

Objection, 69 

Reply, 69 

Cases of admixture of the milk with any 
foreifm substance, 70 

Or with the milk of another woman, 70 

Prohibition is occasioned by the milk of a 
virgin, 70 

Or of acorpse, 70 

Cases in which milk does not occasion probi- 
bition, 70 

Cases of one of two wives suckling the other, 
71 

Nvjection, 71 

Reply, 71 


¢ 


< 


Mividence to, requires the full number of ,f 
iY 


witnesses, 72 


INDEX. 


FounDLincs — 
Definition of Lakut, 206 e 
The taking up of a, is laudable, and in some 
cases incumbent, 206 
A, is free, 206 
And is maintained by the state, 206 | 
A, owes nothing to his Mooltakit for sub- 
sistence unless he furnish it by order of 
the magistrate, 206 
No person can take a, from his Mooltakit but’ 
by virtue of a claim of parentage, 206 
A Mooltakit’s claim of parentaye with respect 
to his, is admitted, 206 ~ 
Case of a claim of parentage made by two 
persons, 207 
A, discovered by a Zimmee in a Mussulman 
territory is a Mussulman, 207 
If in a Zimmee territory, he is a Zimmee, 
207 
A, cannot be claimed as a slave, 207 
A slave’s claim of parentage with respect to 
a, is admitted, but the, is free, 207 
The property discovered upon a, is his, and 
may be applied to his use upon the autho- 
rity of the Kazee, 207 
A Mooltakit cannot contract his, in mar- 
riage, 208 
Nor perform any acts in respect to his pro- 
pecty without authority, 208 
But he may take possession of gifts, 208 
And send hiin to school, 208 
He cannot let him out to hire, 208 
FREETHINKERS— 
Evidence of.—See Evipence, 362 
Fripay— 
Sabbath, 278 
Buying or selling on.—See Sax, 279 
} RIENDSHIP— 
Or sales of—See Sarg, 251 
Fruit.—See Compacts or Garvrenina, 586.— 
WILLS. 
On tree, not included in sale of tree.—See 
SALE, 245 
May be sold in every stage of growth, 246 
cae growth of, purchased on the tree, 
Nule in the purchase of, sold on a tree, 247 
Lakat of. —See Zaxat, 17 
Fut, AGE.—See Punrrty, 
Periods of minors attaining, 529 


FUNERAL CHaRGES— 


Must be defrayed by executor without Joss of 
time.—See WILLzs. 


GAMBLERy— 


Testimony of, 362 


GaME.— See Huntine, 623 


Laws with respect to the hunting and killing 
of, 623 

Slaying, 625 

Slaying animals for, 587 


Gamina, 608 


GARESTERS— 
Evidence, 862 
GARDENER,—See GoMPacts oF GARDENING, 586 


ma 


IN DEXs 


Grrrs—continued. 


GrveRaTion— : 


Of an animal, claim founded on, 419 
zB.—See Usurpation, 533 


Girt anp SEIsIn— 


be 


.A plea of pawnage and seisin is preferable 


to a plea o®M—See Carus, 417 


TsS— 


Definition of t®e terms used in, 482 - 

apter I. e 

Are lawful, 482 

And rendered valid by tender, acceptance, 
and seisin, 482 

Objection, 482 | 

Reply, 482 | 

A gift may he taken possession of on the 
spot where it is tendered without the ev- | 
press order of the donor, but not after- | 
wards, 482 | 

A gift made from divisible property must be | 
divided off, but nota gift made from in- ! 
divisible property, 483 | 

Objection, 483 | 

Reply, 483 | 

A gift of an article implicated in anothei | 
article is utterly invalid, {83 | 

The gift of a deposit to the trustee is in- 
valid without a formal delivery and seisin, 
484 

The gift by a father to an infant son of any- 
thing either actually or virtually in his 
possession, is valid in virtue of his (the 
father’s) seisin, 484 

And 50 also a, to an infant by a stranger, 484 

To an orphan is rendered valid by the seisin 
of his guardian, 454 
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Retractation requires mutual consent, or a 
decree, 487 

The donor’s re-possession of the, is not re- 
quisite to the validity of retractation, 487 

The donee, incurring any responsibility in 
consequence of a, receives no compensation 
from the donor, 487 

A mutual, requires mutual seisin, 488 

The, of a pregnant slave includes the, of her 
foctus, 488 

Unless that have been previously emancipated, 
488 

If the foetus have been previously created a 
Modabbir, the, is null, 488 

The, of a thing renders all provisional con- 
ditions respecting it nugatory, 48% 

The, of a debt by a conditional exemption 
froin it, is null, 488 

Case of life-grants, 489 


Of Sadka, or Alms-deed, 489 


Alms-deed requires seisin of the subject, 
489 

And cannot be retracted, 489 

Distinction between votive vows of Mal and 
Milk in alms, {89 


(tOATS— 


Laws of Zakat rexpecting.—See Sacnririce, 
ZLAKAT. 


(roLp.-- See SALE, 312 


Zakat imposed upon.—Sce ZaKat, 10 
And silver vessels, 9 
Ornaments, 597 


(ioops.—See SALE, 243 


e e J ‘ i ' ‘ ry 
And to a fatherless infant by seisin of his | (RAIN, —See CULTIVATION, Sai, 245 


mother, 484 


To a rational infant is rendered valid hy the | 


seisin of the infant himself, 484 
A house may be conveyed in, by two persons 
to one, 485 
But not by one person to two, 485 
Distinction between joint, or alms to the rich 
_and to the poor, 485 
Case of the, of a house in separate lots, 485 


Chapter IT. 


Of Retractation of Gifts, 485 


Compacts of, 581 

A representative of property, 430 

May be sold in the car, or pulse in the husk, 
247 


GRANDE ATHER— 


Kvidenee of, 360 
Represents the father in defect of an exe- 
eutor, 703 


GR yNDMOTHER— 


Paternal, inherits to her grandson in defeet 
of the mother, 138 


The donor may retract his, to a stranger, | (ji paypo— 


485 

But there are various circumstances which 
bar the retractation, 485 

A, of land cannot be retracted after the donec | 
has built or planted on it, 456 

After the sale of a part of the land hy the | 
donee, the donor may resume the re- | 
mainder, 486 

A, to a kinsman, cannot be resumed, 486 

Nor a, toa husband or wife during marriage, 
486 

The receipt of a return prohibits retractation, 
486 

Although the return be given by a stranger, 


486 
If part of the, prove the property of another, 





Life or fosthumous, 489 


GRAPES, 628 
GRASS. —See Satu, 269 
(fF ROUND— 


Sale of.—See LAND. 


({UAKDIAN.—Sce Pawns, 63 


Who are, of infants, 36, 38 

In marriage, must contract his infant ward 
to her liking, 64 : 

The disposition of a lunatic woptan in mar- 
riage rests with her son, 39 

May be surety to the woman for her dower, 54 

Contracts or acknowledgments by, on behalf 
of infants or lunatics. —See Inuzsrtion, 
525 


. @ 
a proportionable part of the return may be | Gvarpransuip.—See Divorce, 188.—Dowsgr, 


resumed, 486 
When the return is opposed only to a part, 
the remainder of the, may be resumed, 


48e7 . 


In marriage, 20 
dn virtue of executorship, 700 


Guaranters. —See Batu. 
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Hanis (Haprrn), 258. 
Havers Masn’Hoor, xxix 
Hare, —See Saxe, 268 
~— Human,—See Sarz, 270 
Hakan, 343 
Ham, 17 
Hanpat.—See AHMED Jpn Hanpat, 
Haxrgra.—See Asoo HaNEEra, 
Hansem— 
A space which must be left round wells, 611 
HARES-— . : 
Flesh of, -may lawfully be caten, 591 
Hasurm, xvi 
Hassan, xix 
Hawa— 
The sect so named, Evidence of, 362 
Hawauit.—See Dents, transfer of, 333 
Hawks.—See Hunting, 620.—Saun, 309 
Hawian-Hawl— 
In Zakat, definition of, 1 
Hazrn ZAmMinre, 318 
Hepaya, or Guin, xv, Xxvi 
Hearsay.—See Evipence on, 357 
Hurrs.—See Composition, 453 
Heir.—See InnERiTANck, 369 
Sale by an, 350 
Of a deceased purchaser must be sworn in 
case of disputes, 410 

Is not entitled to a legacy, 437 

In dispute between survivor and the, of 
deceased, article must be adjudged to. 
survivor, 413 

Bequests to.—Sce Wiis, 671 

(Infant), rules with respect to, do2 

Acknowledgment in favour of, 437 


{ 
Herps— 
Zakat from.—See ZAkatT, 4 
TIRREDITAMENTS — 
Distribution of, 507 
TlurMAPuRODITE— 


Testimony of an, 363 
Of who are, TA 
Ambiguous, 704 
Of laws respecting equivocal, 705 
An equivocal, 705 
Must take bis station in puvlic prayers 
between the men and the women, 705 
Observing in other respects the customs of 
women, 705 
He must not appear naked before men or 
women, or travel along with either, except 
a relation, and he must be circumcised by 
a slave purchased for that purpose, 705 
Rules to be observed by him during a pil- 
grimage, 705 
Divorcecor emancipation suspended upon the 
circumstances of sex are not determined in 
«Telation to an, 705 
Until his sex be ascertained, 705 
_ declaration of his sex is not admitted, 
06 ao 
Rules to be observed in his interment, 706 
Rules of inheritance with respect to, 706 
Hurxrrics— 
Evidence of, 362 
Hrppa.—See Grrrs, 482 


+ 


€ 
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Hwa Razar.—See Punisumunt, 197 | 
HrpazEe— 

Or mourning. —See Divorce, 132 
Hipgs,—See Sarz, 270 


Hrvg Farz.—See PILGRIMAGE. » 


Hianway.—See Fings, 660 \ 
Nuisances placed in.—Se Frings, 660 


Hrgr.—See InuyIBITI0N, % 
HIRBFE, xxxi 


Hire.—See Loans, Pawns. 
Definition of the terms used in, 489 
Chapter I. 

The usufruct and the, must be particularly 
specified, 490 

Objection, 490 

Reply, 490 

The, or recompense may consist of anything 
capable of being price, 490 

The extent of the usufruct may be defined: 
hy fixing a term, 490 

Orin hiring servants, &c., by specifying the 
work to be performed, 490 

o, hy specification and pointed reference, 

Oo) 
Chapter IT, 
Of the Time when the Hire may be Claimed, 
49] 

Can only be claimed in virtue of an agree- 
ment, or in consequence of the end of the 
contract being obtained, 491 

The tenaut becomes bound for the rent by a 
delivery of the house, &e., to him, 491 

So long as it is not usurped trom him, 491 

If it he not otherwise specified in the con- 
tract, rent may be demanded from day to 
day, 401 

Or the, of an animal (upon a journey) from 
stage to stage, 491 

A workman is not entitled to anything until 
his work be finished, 49] 

Case of a baker hired to bake bread, 492 

And of « cook, 492 

And of a brick-inaker, 492 

The article wrought upon may be detained 
by the workman until he be paid his, 492 

And he is not responsible in case of accidents 
during such detention, 492 

If the work be of a nature not to produce 
any visible effect in the article, it cannot 
be detained, 492 

A workman, if the contract be restricted to 
lis work, cannot employ any other per- 
son, 493 

Cases in which, from an unavoidable accident, 
a contract cannot be completely fulfilled, 

Chapter ITI. 
Of things the Hire of which is Unlawful or 
otherwise ; and of Disputed Hire, 494 

A house or shop may be hired without speci- 
fying the particular business to be carried 
on in it, 494 

Unless it be of a nature injurious to the 
building, 494 

In a lease of land the renter is entitled to 
the use of road and water, 494 

But the lease is not valid unless the use to 
which it is to he applied be specihed, 494 


wi 


HirEe~—-continued. 


: INDEX. 
Hrre—contenued. 


At the expiration of the lease the land must 
be restored in its original state, 494 

An absolute contract leaves the hirer at 
liberty to%ive the use to any person, 494 

But in a restricted contract, any deviation 
with res to the use renders the hirer 
responsibl@for the article, 495 

Unless that be of a nature not liable to injury 
from such deviation, 495 ~ 

Or unless the deviation be not of a nature to 
injure the article, 495 

An excess in the use induces a proportionable 
responsibility in case of accident, 405 

A rider, taking up an additional rider, incurs 
responsibility for half the value of the 
animal, 495 

A hired animal perishing from ill-usage sub- 
jects the hirer to responsibility, 496 

In the hire or loan of animals, responsibility 
is induced by any deviation from the pre- 
scribed journey, 496 

The change of a saddle for another of the same 
sort does not induce responsibility, 446 

Unless the weight be different, when respon- 
sibility attaches in proportion to the excess, 
496 

If the nature of the saddle be different, 
responsibility attaches in toto, 496 

A porter is not made responsible for any 
immaterial deviation from the preseribed 
road, 497 

Any injurious deviation from the prescribed 
culture of hired land induces a proportion- 
able responsibility, 497 

A tailor is responsible for deviating from his 
orders, 497 

Chapter IV. 

An invalid condition invalidates, 497 

But a proportionate, is in such a case due, to 
the extent of the specified, 497 

A contract indefinitely expressed closes at the 
expiration of the first term, 498 

Rules with respect to anual leases, 498 

Wages are due to keepers of baths and cup- 
pers, 498 

But there is no, for the covering of mares, 
499 

Nor for the performance of any religious 
duty, 499 

Nor for singing or lamentation, 499 

Of indefinite articles, 499 

Of a nurse, 500 

A contract of, stipulating that the recom- 
pense shall be paid from the article manu- 
factured or wrought upon is invalid, 50i 

Partners do not owe, to cach other with 
respect to their stock, 501 

Any uncertainty in terms invalidates the 
contract, 501 

A lease of lands is not invalidated by stipu- 
lating aright to perform any act which 
does not leave lasting effects, 502 

A contract stipulating the recompense to 
consist of a similar usufruct is nugatory, 
502 

Objection, 502 ° 

Reply, 502 ° 


Ch =e of two r«rtnere, 509 
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Lease of land is invalid, unless it specify the 
payee to which the land is to be applied, 
5 
Responsibility does not attach from the custo- 
mary use of an article, under an indefinite 
contract, 503 
Chapter V. : 
Of Responsibility of a Hireling, 508 
Difference between common and particular 
hirelings, 503 
The article committed to a common hireling 
is a deposit, 508 
But he is responsible if it be destroyed in 
course of his work, 504 
A surgeon or furricr, acting agreeably to cus- 
tomary practice, is not responsible in case 
of accidents, 504 
A particular hireling, 505 
Is not responsible for anything he loses or 
destroys, 505 
Chapter VI. 
OF Hire on one of two Conditions, 606 
The, is valid of a tradesmen, under an alter- 
native with respeet to work, 505 
Or of an article under an alternative of 
another article, 505 
Or with respect to use, 503 
Case of a tradesman hired under an alterna- 
tive with respect to time, 506 
Case of, of a shop, under an alternative with 
respect tu the business to be carried on in 
it, 506 
And of an animal, under a condition with 
respect to the joumcy it is to perform, 506 
Or the load it is to carry, 506 
Chapter VII. 
Of the Hire of Slaves, 507 
A hued servant cannot he taken upon 
jourmcy, unless it be so stipulated in the 
contravl, 507 
Wages paid to an inhibited slave, hired with- 
out the consent of his owner, cannot bo 
resumed, 507 
The usurper of aslave is not responsible for 
what the slave carns during the term of 
usngpation, 507 
Case of a slave hired for different terms, 508 
Case of a hired slave absconding before the 
expiration of the term, 508 
Chapter VIII. 
Of Disputes between the Hirer and the Mire: 
ling :— 
In cases of dispute with, a tradesman con- 
cerning the orders he has received, the 
assertion of the employer must be credited, 


5U8 ° 
And so also, if the dispute be with respect 
to wages, 509 e 


Chapter IX. 
Of the Dissolution of Contracts of Hire :— 
A contract for the hire of a hase is disgolved 
by a defect in it, 509 
Or by its falling to decay ; and the hire of 
land by its wells being dried up,—or of 
a mill, by the mill-stream stopping, 509 
But if the mill-house be used, a propor 
tionate rent is due, 519 
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Hras—continued. 
A contract of, is dissolved by the death of. 
one of the contracting parties being a 
principal, 510 | 

It admits a reserve of option, 510 

It is dissolved by the occurrence of any 
sufficient pretext for dissolution, 510 

Circumstances which form a pretext for dis- 
solving contracts of, 510 

Miscellaneous Cases :— 

A hirer or borrower of Jand is not respon- 
sible for accidents in burning off the 
stubble, 512 

A tradesman may unite with another for a 
moiety of the, acquired upon the work, 
512 

Of a camel to carry a litter with two persons, 
612 

A sumpter camel may be loaded with other 
articles in proportion as the provisions he 
carries are consumed, 512 

Objection, 512 

Reply, 512 

Hrrevine— 
Responsibility of a, 503 
IitRER— 

And hireling, evidence of, 360 

Of an article or animal, responsibility of, 503 

Disputes between, 509 

Hissavep-— 

(‘ tubble) may be burned on the ground, 512 
Hizanit, or InFant Enucation— 

Or care of infants. —See Divorce, 138 
Homogeneous SaLes.—See Srrv SAuus, 
Honuy— 

Zakat due on, 17 
Hoovoop, or PunisuMeEnts, 175 
Hornep CaTTtLE— 

Zukat of. —See Zakat, 5 
Horsks.—See ZakatT, 6 

Appropriation of, to pious uses, 234 

The flesh of, may not be eaten, 591 
HovseE— 

Claims by two persons to, 421 

Acknowledgment regarding, 431 

What included in sale of.—See Sarr, 245 

Sale of, includes fixtures, 248 

A porch, over a road, connected pith, is not 
included iu sale of, 294 

An avenue is not included in the purchase of 
an apartment of a, 294 

Privileges of a tenant with respect to, 344 

Claim of joint inheritance in a, 349 

Case of claim to a, 418 

Hire of a, 490, 494, 505, 510 

No act can be performed with respect to an 
under-story of a, which may affect the 
buildings, 344 

Bequest of, to an infidel place of worship, 
695 

Beyuest of an apartment in a, 68] 

Bequest of the use of a, 692 

Ruinous. —See Finks, 

HovsrHotp Goops— 

Not subject of shaffy, 558 

Partition of, 569 
Hovusss— : 

Appropriated to charitable purposes, 235 

Repairs of, 235 
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Hovers—continued. 


Huntina— 


a 


Gift of, 485 
Partition of, 570, 574 
Connected with land, 571 
Partition of the use of,. 576 
Pawn or mortgage of, 636 
Of Catching Game with Animas of the Hunting 
tribe, such as Dogs, Hawks, d:c., 623 
Rules for ascertaining whether a dog, &c., 
be duly trained, 624 
The invocation must be repeated (or, at least, 
must not be wilfully omitted) at the time 
of letting slip the hound, &c , 624 
A, quadruped eating any part of the game 
renders it unlawful, 625 
Game caught by a hawk, after it has returned 
to its wild state, is not lawful, 625 
A dog does not render his game unlawful by 
taking its blood, 625 
Or hy eating a piece of the flesh, cut off and 
thrown to him by the hunter, 625 
Case of a dog biting off a piece in the pursuit 
of his game, 625 
Game taken alive must be slain by Zabbah, 
625 
Provided it live long enough to admit of 
performing the ceremony, 626 
The game taken is lawful, although it be not 
the same that was intended by the hunter, 
626 
All the game caught by the dog, &¢., unde 
one invocation, is lawful. Rule for deter- 
mining this with respect to dogs, 626 
And hawks, 626 
(dame is not lawful when caught by a hawk, 
&e., independent of the hunter, 626 
It is requisite to its legality (when caught 
dead) that blood have been drawn off, 626 
(tame is rendered unlawful by the conjunction 
of any cause of illegality in the catching 
of it, 626 
Game hunted down by any person not quali- 
fied to perform Zabbah is unlawful, 627 
(iame killed at a second catching of it, either 
by the same or a second dog, is lawful, 627 
Of Shooting Game with an Arrow, 627 
(game slain by a hunter shooting, &c., at 
random, on hearing a noise, 1s lawful, 
provided the noise proceed from game, 627 
Game shot by an arrow aimed at another 
animal is lawful, 627 
Invocation must be made on the instant of 
shooting; but if the animal be taken 
alive, it must still be slain by Zabbah, 627 
Game wounded, and afterwards found dead 
by the person who shot, is lawful, 627 
Unless he then discover another wound upon 
it, 627 
Game which, being shot, falls into water, or 
upon any building, &c., before it reaches 
the ground, is unlawful, 628 
Rule with respect to water-fowl, 628 
Game slain by a bruise, without a wound, is 
not lawful, 628 
o a cutting off the head of an animal, 
2 
» Magian, an apostate, or an idulatcy, are not 
qualified to kill game, 628 
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Hontine—continued. 
@ Case of game wounded by one person, and 
then slain by another, 628 
Case of game first wounded, and then killed 
by the same person, 629 
All animals may be hunted, 629 
Huspanp.—See D@orce.—MARRIAGE. 
Where boundsto maintain his wife, 140 
Has no authority over his wife further than 
respects the rights of marriage, 238 
Duties towards his wife with respect to co- 
habitation, 66 
Cannot carry divorced wife upon a journey. 
—See Divorce. 
Evidence of, concerning his wife, 360 
Acknowledgment of, 439 
Must cohabit equally with all his wives. — 
See MARRIAGE, 66 
Iluspaxp anp Wire.—See Divorce. ~DowEr.— 
MaRRIAGE, 
Evidence of, 360 
Case of dispute between, concerning furni- 
ture, to whom adjudged.—See Charms, 413 


ITnpaxK— 
Or the absconding of slaves, 218 
Ipror.—-See Lunatic,—MANIAC. 
Imprecation not incumbent where a husband 
or wife an, 125 
Inrorism, or Lunacy— 
Degree of, requisite to render it absolute, 397 
IGNORANCE OF THE Law- - 
No man can plead, in Mussulman territory, 


Iitram, 30, 603 
Insan, 193 
IntiKAR, 605 
TkaTrar.—See Divorcr, 87 
IKNTIAREE ZABBAH, 587 
IkrAH—See Computston, 519 
TkrRaAR— 
Or acknowledgments.— See AcKNOWLEDG- 
MENTS, 427 
Tsarna.—See Hire, 489 
IuamM MoHAMMED, xxvii 
IMMEDIATE Drscent.—See AssaBa.—ASooBart. 
ImmopEsT PERSoNS— 

Testimony of, 362 
ImMOVABLE Property (in inheritance )— 

Definition of, 567 
IMPOTENCE.—See Divorce, 126 
ImPREcCATION.—See Diyorce, 123 

In case of a husband accusing his wife of 

adultery, 123 

Laws of, 123 

Appeal of, 402 
IMPRISONMENT FOR DEBT.—See Kazexz, DuTIES OF, 

338 
InDECORUM— 

Evidence of persons guilty of, 362 
Inramous Witness.—See WItNEss. 
Inrants.—BSee ZakatT, 19.—MARRIAGE. 

Zakat not due from, 1 

Imprecation not incumbent where husband 

or wife are, 125 
Carg of.—See Divorce, 188—Hizanir. ® 


Dower of, 141 . 


41 


InFAXT3s—continued. 

Maintenance, 141 

Mother not required to suckle, 146 

Care of, in all cases committed to the mother 
or next natural relative, 138 

Bail entered into by, 219 

Female may oblige her guardian to contract 
her in marriage to her liking, 699 

Not subject to Zakat, 1 

May be contracted in marriage by their guar- 
dians, 37 

Deeds of gift in favour of, 484 

May be appointed agent, 378 

Acknowledgment by, 428 

Inhibition upon, 524 

Right of shafla in respect to, 504 

Partition of the property of, 508 

Acknowledgment of parentage with respect 
to, 439 

Contracts by, 525 

A Mokatib, a slave, a Zimmee, cannot act for 
an, daughter being a Musslima, 392 

So of an apostate, or infidel alien, 392 

Bequest by, is void, 673 

Ixvinkub—~ 

Marriage of an, couple not dissolved by their 
jointly embracing the faith, 63 

Unless it be a marriage within the prohibited 
degrees, 63 

But if one of them only be converted a 
separation takes place, 63 

Apostates are incapacitated from marrying, 


If either the father or mother be Mussulman, 
their children are Mussulmans, 64 
Or where one is of a superior order of, and 
the other of an inferior, their children are 
of a superior order, 64 
Upon the conversion of one of the parties, 
the magistrate is to require the other to 
einbrace the faith, and must separate 
them in case of recusancy, 6 t 
Objection, 64 
Reply, 64 
And if the conversion of either happen ina 
foreign country, separation takes place 
upon the lapse of the woman’s term of 
proMtion, 65 
If the wife be an alien, she is not to observe 
her Edit, from separation in consequence of 
her husband’s conversion, 65 
The conversion of the husband of a Kitabeea 
does not occasion separation, 65 . 
Case of a convert removing from a foreign 
land into a Mussulman territory, 65 
A woman 1eturning from a foreign to a 
Mussulman territory is at Jiberty to marry, 
66 ® 
But if pregnant she mnst wait until her 
delivery, 66 
Contract of Kitabat by an, 
May enjoy a bequest from a Mussulman, 
Cannot be an executor.—See Wixzs, 
INFIDELITY. —See SALE, 259 
Declaration of, upon compulsion, 521 
InFIRMITIES.—See Sax, 259 
INHERITANCE,—See Composition, 452 
Rule of, in the marriage of infants, 38 
Incidental rules respecting, 188, 145, 148 
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InHIBITION—continued. 


JNHERITANOE—~continued., 


With respect to a missing person, 216 

Decrees relative to, 347 

Acknowledgment in cases of, 440 

Rules with respect to hermaphrodites, 706 

Decrees of Kazee, relative to, 347 

Evidence relating to.—See Evinencr, 368 

Heir may recover an article in possession of 
another hy proving it to have been the 
property of his inheritee,’or a loan or 
deposit from him, 369 


Innrprr10oNn— 
Of Hijr, 524 


Definition of, 524 

Operates’ upon infants, slaves, and lunatics, 
524 

Whence purchase or sale by them requires 
the assent of their immediate superior, 
524 

Objection, 525 

Reply, 525 

But it operates upon them with respect to 
words only, not with respect to acts, 525 

All contracts or acknowledgments by an 
infant or lunatic are invalid, and so like- 
wise divorce or manumission pronounced 
by them, 525 

Or by their guardians on their behalf, 525 

They are responsible for destruction of pro- 
perty, 525 

A. knowledgment by a slave affects himself, 
not his master, and takes effect upon hin 
on his becoming free, 525 

Or on the instant, if it induce punishment or 
retaliation, 525 

Divorce pronounced by him is valid, 526 


Chapter IT. 
Inhibition from Weakness of Mind, 526 


With respect to a prodigal, 526 

May be imposed by one magistrate and re- 
moved by another, 526 

The property of a prodigal youth must he 
withheld from him until he attain twenty- 
five years of age, 527 

But a sale concluded by him after he atta‘ns 
maturity, and before, is valid, 527 

And he may grant manumission, $27 

Or Tadbeer, 528 

Or claim a child born of his fémale slave, 
528 

Or create his female slave Am-Walid, inde- 
pendent of such claim, 528 

He may marry, 528 

Out of his property is paid Zakat: and also 
maintenance to his parents, children, &c., 
528 

He cannol be prevented from performing 
pilgrimage, 529 

His bequests (to pious purposes) hold good, 
529 

There is no, upon a Fasik, 529 

People are liable to, from carelessness in 
their affairs, 529 


Of the Timeof obtaining Puberty, 529 


The puberty of a boy is established by cir- 
cumstances, or upon his attaining eighteen 
years of age ;—and that of a girl, by cir- 
cumstances, or upon her attaining seventeen 
years of age, 529 


Chapter III. 
Inhibition on account of Debt, 580 6 


A debtor is not liable to, 530 

Nor can his property be made the subject, of 
any transaction, 530 © 

But he may be imprisoned, 530 

If he be possessed of nfuney of the same 
denomination as his debt, the Kazee may 
make payment with it ; or, if the species be 
different, he may sell it for this purpose, 530 

Rules in selling of a debtor's property, 531 

Acknowledgments by a debtor are not bind- 
ing on him until his debts be paid, 531 

A debtor (being poor) gets a subsistence out 
of his property; and also his wives, 


children, and uterine kindred, 531 


A debtor, on pleading poverty, is imprisoned, 


531 


General rules with respect to him whilst in 


prison, 531 


After liberation, the creditors are at liberty 


to pursue him, 532 


And have an option, if he prefer continuing 


in prison, 532 


A male creditor cannot pursue his female 


debtor, 5382 


Case of a purchased article being in the 


debtor's hands upon his failure, 532 
Objection, 533 
Reply, 533 
INNEEN.—Sce Divorce, 126 
Insrcts— 
Cannot lawfully be eaten, 591 
TNSOLVENCY— 


Of a debtor established hy judicial decree, 2 


Ixnsonvent DEBToR— 

Sequest by, is void, 673 
Ixspretion. --See SALE. 
INSTITUTES — 

Definition of seyir, 205 
INTERCOURSE BETWEEN THR SEXES— 

Rules concerning, 598 
INTRODUCTORY ADDRESS, iv 


IntoxrcaTinc Drinks. —See Puntsument, 195 


INVALID SALES-—— 

Laws of.—See SAE, 275 
INVESTITURE— 

By loan, 478 

By gift, 482 

By hire, 490 
Invocatton.—See Huntina, 588, 624 

In slaying animals for food, 588 
IRon— 

Always sold by weight, 289 
Ismur MAWSIMA, 
IstipaxitT— 

Definition of, 466 
Istria Rax.—See Cuarms or Riant. 
ZSTSINA— 

Definition of, 309 
IstrprAa—See ABOMINATIONS, 601 
IttakK— 

Or manumission of slaves, 150 
ITTIKAF, xxxvii 
Irraxit.—See WILLA. 
Iwan— 

What, 155 note . 
IgTrRaREE ZaBBaH, 587 E 


INDEX. 


JAUEEZ, 418 
Jam& Kasysr, xxgiii 
Jama SaGHeEER, xxviii 
JAR Mouasiok— @ 
Entitled to sheffa, 549 
JAZEEAT— 
Defined, 68 
JEED Dirms, 432 
JEW— 
Form of administering an oath to, 405 
Janayat.—See OFFENCES AUAINST THE PERsoy, 
659 
JEWELS. —See Partition, 569 
Sale of, 
JinR, 203 
Joint AGENTSs,—See Aaency, 891 
Jount InHERITANCE—- 
Claim of, 349 
Trustees, 475 
Jupan.—See Kazer. 
Junicrat Decisions, 344 
JepictaL LeETrEers FROM ONE Kazen To 
Cases relative to, 344 
JupicrAL REGULATIONS BLENDRD wit Rexiaroy, | 
12 | 


| 


{ 
ANOTHER, | 


r 


K, 


Kapa, xxxvii, xxxvili; 318 
KaBaua, xxxvii, xxxviii; 318 

A term for bail bonds, 318 
KABLA, XXxvil 
KAaFARA— 

Or expiation, 150, 155 
Kararit.—See Barn, 317 
KAFALIT-BE'L-DirK, 32] 

Karat, or EquaLity— 

Definition of, 39 
K AFEEL-BE'L-Dink. -See SALE, 327 
KAFEEZ, 243 
KargEEZ TEHAN— 

Definition of, 501] 
Karz AND ARERAT— 

Two kinds of loan, difference between, 289, 

480 

KAZEE— 

Duties of, 334 

Must possess the qualifications of a witness, 
334 

Does not forfeit office by misconduct, 334 

A Mooftee must be a person of good cha- 
racter, 334 

An ignorant person may be appointed, 334 

It is the duty of the sovereign to appoint a 
fit person to that office, 335 

One may be appointed who hasa confidence 
in his own abilities, 335 

But not one who is dubious of himself, 335 

The appointment must not be solicited or 
coveted, 335 

On appointment, must take possession of all 
the records appertaining to his office, 336 

Through his Ameens he must investigate gthe 
na®ure of them, 336 e 


| 
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Kazer—continued. 
And muat inquire and decide concerning 
risoners confined upon any legal claim, 

836 

And also concerning deposits of contested 
property, 336 

He must execute his duty in a mosque, or 
other public place, 337 

Or in bis own house, 337 

And must be accompanied by his usual asso- 
ciates, 337 

He must not accept of any presenta, except 
from relations or intimate friends, 837 

Nor of any feast or entertainment, 337 

He vl attend funerals, and visit the sick, 
33 

Precautions requisite in his general conduct 
and behaviour, 337 

And in his conduct towards witnesses in 
court or whilst giving evidence, 338, 

He must not give judgment at a time when 
his understanding is not perfectly clear and 
unbiassed, 3858 

Of Imprisonment, 838 

Rules in imprisonment for debt, 338 

In an award of debt, the defendant must be 
imprisoned immediately on neglecting to 
comply with the decree, provided it be in- 
curred for an equivalent, or by a contract of 
marriage, 3838 

And also in every other instance, if the 
creditor prove his capacity to discharge it, 
338 ; 

Case of a wife suing for her maintainence, 
339 

Objection, 339 

Reply, 389 

Case of acknowledgement of debt, 339 

A husband may be imprisoned for the main- 
tenance of his wife, bué a father cannot be 
imprivoned at the suit of his son, 389 

Chapter IT. 
Of Letters from one Kazee to Another, 840 
eLetters authenticated by evidence are admis- 
sible ia cnses of property, 340 

Difference between a record and a Kazee’s 
letter, 340 

A lette:%is transmissible only on certain con- 
ditions, 840 

The testimony requisite to authenticate it, 
340 

The contents must be previously explained 
to the authenticating witnesses, 340 

Tt must not be received but in presence of 
the defendant, 341 

Forms to be abserved in the reception of 
it, 341 e 

It is rendered void by the deat¥e or dismis- 
sal of the writer in the interim, 341 

Or (unless generally addressed) by the death 
or dismissal of him to whom it is trans- 
mitted, 341 

It is not admissible in cases @f punishment 
or retaliation, 341 

A woman may execute the office of Kazee in 

, all cases of property, 341 

A Kazee is not at liberty to appoint a deputy, 
without the authority of the Imam, 341 


744 
Kazexr—continued. 


But the decrees of the deputy, passed in his 

| presence or with his approbation, are valid, 
342 

If he appoint a deputy by authority, he 
cannot afterwards dismiss him, 342 

He must maintain and enforce the equal 
decrees of every other Kazee, 342 

His determination in a doubtful case is valid, 
although it be repugnant to the tenets 
of his sect, 342 

An article deerced unlawful, upon evidence, 
continues 80, although the evidence prove 
false, 342 

A decree cannot be passed against an absen- 
tee but in presence of his representative, 
842 

Nor against one who first opposes the claims 
and then disappears, 343 

The, may lend the property of orphans, 313 

Chapter III. 
Of Arbitration, 343 

An arbitrator must possess the qualities 
essential to a, 343 

He must not be a slave, an infidel, a slan- 
derer, or an infant, 343 

But he may be an unjust man, 343 

Rither party may retract from the arbitra- 
tion before the award, 343 

mn a reference to the, he must give effect to 
the award, if approved, 343 

Reference to an arbitrator is invalid in cases 
of punishment or retaliation, 343 

An arbitrator's award of a fine against the | 
tribe of an offender is of no effect, 344 | 

Nor against the offender himself, unless he 
acknowledge the offence, 344 

He may examine witnesses, 344 

The partics acknowledging an arbitrator's 
decree cannot afterwards retract from it, 
344 

Any award passed in favour of a parent, 
child, or wife, is null, 344 

Joint arbitrators must act conjunctively, 344 

Miscellancous Cases relative to Judicial Deci- 
sion. 

No act can be performed with respect to the 
under story of a house which may any 
way affect the building, 344 

A passage cannot be made into a private 
lane, 344 

An indefinite claim may be compounded, 
345 

Case of a claim founded on gift or purchase, 
345 


If the purchase of a female slave be denied KrRAHE 


by a purchaser, the master may cohabit 
with her, 345 4 


INDEX. 


KazEE—continued. 


In a claim for debt, the evidence of the 
debtor, proving a discharge, must be ore- 
dited, 346 . 

Case of a disputed purclfase of a defective 
slave, 346 

A deed suspended, in itsffect, upon the will 
of God is null, 347 4 


Chapter IV. 


Of the Decrees of a Kazee relative to Inheri- 
tance. 


Case of the widow of a Christian claiming 
her inheritance after having embraced the 
faith, 347 

Case of the Christian widow of a Mussul- 
man claiming under the same circum: 
stances, 347 

A trustee, on the decease of his principal, 
must pay the deposit to whomsoever he 
acknowledges as heir, 347 

In the division of an estate, the, must not 
demand any security from the heirs or 
creditors in behalf of those who may be 
absent, 348 

In the joint inheritance of a property held 
hy a third person, the present heir receives 
his share, but no security is required on 
behalf of him who is absent, 349 

Oljection, 349 

Reply, 349 

Au alms-gift of Mal includes all property 
subject to Zakat, 349 

Case of an alms-gift of milk, 350 

The acts of an executor are valid, without 
any formal notification of his appointment, 
350 

An agent’s appointment may be established 
hy any casual information, 350 

But his dismissal cannot be established un- 
less duly attested, 35] 

A Kazee or his Ameen are not liable for any 
loss which may be incurred to the pre- 
judice of another in selling an article to 
satisfy creditors, 351 

If the Joss be incurred by an executor acting 
under the Kazee’s orders, the executor is 
indemnified by the creditors, 351 

And an infant heir stands in the same pre- 
dicament with a creditor in this particu- 
lar, 352 

Any person imay execute a punishment by 
the Kazee’s directions, 352 

Case of a disputed decree after a Kazec’s dis- 
missal from his office, 352 

ae of to be paid by public treasury, 

) 
EAT.—See ABOMINATIONS, 594 


KERAT— 


The twenty-fourth part of an ounce, 10 


€bjection, 345 

Reply, 845 

In the receipt of money, the declaration of 
the receiver must be credited with respect 
to the quality, 345 

A creditor denying his debtor’s acknowledg- 
ment, cannot afterwards substantiate his 


claim but by proof, or the debtor’s verifica- 
tion, 346 


Kerssmat.—See Partirvion, 
Kaatwat Saurrs.—See Marriage, 45 
KHALIF.—See SOVEREIGN PRINCE. 
Knanr, 618 
KHaMs— 
Levied in Zakat, 14 
KH SAF, xxix 
‘Kyasoomat, 392 


4 4 


INDEX. 


Kuaatn— 
Definition of, 689 
Bequests to, 689 
KHAZEE.—See KazeEr. 
Kfzrapea— @ 
Tribe of, 362 
KaIAB-AL-Suirt.@See Opriona, Conpitions, 248 
KHIAR-AL-TAYED®.—See Option oF DETERMINA- 
TION. 
KHIAR-AL-Roorat.—See Oprion oF INSPECTION. 
KHIAR-AL-K ABOOL.—See Option oF ACCEPTANCE. 
KurAr-aL-Mas1is.—See Option or THE MEETING. | 
Kus, 329 | 
KHIRAJEE Lanps.—See TRIBUTE. 
Law respecting, 204 
KHOOLA — 
Laws of, 112 
The right to water cannot be given as a) 
consideration for, 618 
| 


~—— ——- 


KHOOLTEEN, A Species oF Dring, 631 
Kuoonsa MoosHkiL, 704 
Krps.—See ZaKat. 
Kriiinc.—-See Vows, 172 
kInE— 
The laws of Zakat respecting, 5 
KInsMAN— 
Gift to, 486 
Will in favour of, 689 
K1rRAN— 
In pilgrimage, 529 
Kissm, or Partition.—See MARRIAGE. 
KissmaT.—See PARTITION. 
Krrapat —See Bait, 331.—Mokatips.—Ransom. 
Contracts of, 
KITaBEES.—See MARRIAGE, 30 
KitaB HookMEE, 340 | 
Koor, 805 
Kosta.—See Divorce, 112 | 
| 





Koran— 
The foundation of the law, xv 
Who the author, xv 
Teachers of, 499 
KuLMa— | 
The Mussulmans creed, 15 
| 
L. 
} 
LAAN— ! 
Imprecation in divorce, 
Divorce, 103, 123 
Where husband denies the parentage of a 
child. —See Divorcr, 136 
Oath cannot be exacted from defendant in 
claims of, 402 
LaBOoUR— 
Copartnership in profits of, 454 
LAKEETS, or Founpiines, 206 
LAMENTATION— 
There is no hire due for, 499 | 
Lanps.—See Waste Lanps Curtivation, 610 " 
Product of, in what cases subject to tithes, 16 | 
Continue liable to the original impost in all 
transactions of property, 18 
Appendages to, in a sale, 294 
Cases of claim to, 400 
Loan of, 481 
Gift of, 486 


Sng of, 535 
or hire of, 490 


Rules of.—See , 
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LaNnDs—continued. , 

Claims to, 420 

Sale of, includes trees, 245 

But not corn growing, 245 

Seed sown in, not included in sale of, 246 

eer borrowed for the purpose of building, 
480 

When may be resumed, 481 

Cultivation of Waste Lands, 609 

Definition of Mawat, 609 

And description of the land so termed, 610 

The cultivation of waste, invests the culti- 
vator with a property in them, 610 

Tithe only is due from, so cultivated, unless 
it be moistened with tribute water, 610 

In the cultivation of the circumjacent 
grounds, a road must be left to it, 610 

A Zimmec acquires a property in the, he 
cultivates, as well as a Mussulman, 610 

If the, be not cultivated for three years 
after it is marked off, it may be transferred 
by the Imam, 610 

Manner of marking off waste, 611 

Cultivation is established by digging and 
watering the ground, 611 

Enclosing it, or sowing it with seed, 611 

It must not be practised on the borders of, 
already cultivated, 611 

A space is appropriated to wells dug in waste, 
611 

Within the limits of which no other person 
is entitled to dig, 612 

Or if any’do so he is responsible for such 
accidents as it may occasion, 612 

A space is also appropriated to a watercourse, 
612 

Or to a tree planted in waste, 612 

The deserted beds of rivers must not be 
cultivated, 612 

A space is not allowed to an aqueduct running 
through another's, without proof of prior 
right, 612 : 

Differences of opinion concerning aqueducts, 
613 


~*~ 


| ° Of Waters, 613 


All people have a right to drink from a well, 
canal, or reservoir ; and also cattle, 618 
Unlags there be other water at a little distance, 
614 

Water may also be carried away for the pur- 
pose of ablution, 614 

Or for watering trees or parterres, 614 

Of Digging and Clearing Rivers, 615 

Rivers are of three descriptions, 615 

(ireat public rivers must be cleared and 
repaired at the expense of the public 
treasury, 615 

Or by a general contribution of labour, 615 

And appropriated rivers at®the expense of 
the proprietors, 615 

Objection, 615 

Reply, 615 

Rules with respect to drains, watercourses, 
&e., 616 ad 

Of Claims of Shirb; and of Disputes and 

particular Privileges with respect to it, 
616 

A right to water may exist independent of 
the ground, 616 
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Lanps—continued, 
No person can alter or obstruct the course of 
water running through his ground, 616 
In case of disputes, a distribution of the 

right to water must be made, 616 
A rivulet must not be dammed up for the 
convenience of one partner, without the 
consent of the others, 617 
One partner in a rivulet cannot dig a trench 
or erect a mill upon it without the general 
consent, 617 
Nor construct a water-engine or a bridge, 
617 
One partner cannot alter the mode of par- 
tition without the others’ consent, 617 
Or increase the number of openings through 
which he receives his share, 617 
Or convey his share into, not entitled to 
receive it, 617 
Or through such, into those that are entitled, 
617 
Neither can he shut up any of the water- 
vents, 617 
Or adopt a partition by rotation, 618 
A right to water cannot be assigned as dower, 
618 
Or given as a consideration for Khoola, 618 
Or in composition for a claim, 618 
Wr sold (without ground) to discharge the 
r sbts of a defunct :—(mode to be pursued 
in this last instance), 618 
Any accident from the use of the water does 
not induce responsibility, 618 
Lanp Tax.—RSce Trisure. 
4ANE (a PRIVATE) — 
Restrictions with respect to, 346 
sAPIDATION.—See PUNISHMENTS. 
4AROENY,—See SARAKA, 205 
4AWS OF THE MonAMMEDANS, XV 
Lawsuit, agency for the management of, 377 
4RASE— 
«Of house invalid, unless it specify the pur- 
pose to which the land is to be applied, 
508 
Of grass upon a common, 269 
A plea of, defeats a claim, 410 
Term of an indefinite, 498 
Annual, 498 
Dissolution of, 509 
uxaacy,~-See WILLS. 
In money, payment of, 679 
(Joint) distribution of, 680 
RGALYY— 
Four gradations from, to illegality, 591 
sEGATEE.——See WILLS, 
Becomes proprietor of legacy by acceptance 
of it, 673 
His heirs guected to the legacy in the event 
of his death, 701 
JEGATEE, JOINT— 
Testienony of, 363 
Rules concerning, 680 
aR8SOR anD LasseE— 
Case of disfute between, concerning rent, 
412 
aBVYING OF Fruus, 670 
iIBERTY— 
In divorce, 89 
Delegation of, to the wife, 89 

















f 


INDEX. 


Lire GRANTS. —See Grers, 489 


Liquors— 
Prohibited, 618 
There are four prohibited liquors, 618 
Khamr is unlawful in any qgantity, 619 ¢ 
Is filth, in an extreme, 619 
And cannot constitute lige with a Mus- 
sulman, 619 
Nor be employed in the “discharge of his 
debts, 619 
Or used by him, 619 
And the drinking of which, in any quantity 
induces punishment, 619 
Or used by him, 619 
Unless it be boiled, 619 
Dut it may be converted into vinegar, 619 
Bazik (the boiled juice of the grape), termed 
(when boiled away to one half) Monissaf, 
619 
Sikker (an infusion of dates), 620 
Nookoo Zaheeb (an infusion of raisins), 620 
The last three are not so illegal as Khamr,— 
They may be held legal, without incurring 
a charge of infidelity, 620 
And may be drank (so as not to intoxicate) 
without punishment, 620 
They may also be sold, and are a subject of 
responsibility, 620 
jut they must not be used, 620 
Khooltecn (a mixture of the infusion of dates 
and raisins) may be drunk, 621 
Produced by means of honey and grain are 
lawful, 621 
But any person drinking them to intoxication, 
incurs punishment, 621 
Mosillis (grape-juice boiled down to a third) 
is lawful, 621 
(reneral rule with respect to it, 621 
Rule in the boiling of unpressed grapes, 622 
Or grapes mixed with dates, 622 
Waving once acquired a spirit, is not ren- 
dered lawful by hoiling, 622 
Rule with respect to the use of vessels, 622 
Vinegar may be made from Khamr, 622 
And the vessel in which it is so made becomes 
pure, 622 
Rules with respect to the dregs of Khamr, 
622 
An injection of Khamr is unlawful, but not 
punishable, 628 
And so likewise a mixture of it in viands, 
623 
Of boiling the juice of grapes, 623 
There are three general principles to be ob- 
served upon this subject, 623 


LitIGaATIoN— 
Agents for.—See Acrncy, 393 
Rules in commencement of a, 
“ Between buyer and seller, 
Loan— 
Agent cannot be appointed to receive, 879 
Loars— 
Or Areeat, 478 
Definition of Areeat, and the nature of an use 
granted in a loan, 478 
Forms under which it is granted, 478 
. Lhe lender may resume it at nla ure 478 
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INDEX. 


Loans—continued, MaINTENANCE—continued. 


The borrower is not responsible for the loss 
- unless he transgress respecting it, 

He cannot let it out to hire, 479 

Or if he let 1% he becomes responsible, 479 

He may lend if to another person unless this 
subject it tg be differently affected, 479 

Objection, 4 

Reply, 479 

Of money, &c., as opposed to, of specific 
property, 480 

Land may be borrowed for the purpose of 
building or plantations, but the lender is 
at liberty to resume it, 480 

Land borrowed for the purpose of tillage 
cannot be resumed until the crop he reaped 
from it, 481 

The borrower must repay the charges attend- 
ing the restoration of a loan, 481 

In restoring an animal borrowed, it suffices 
that it be returned to the owner's stable, 
481 

And in restoring a slave, that he be returned 
to his master’s house, 481 

It suffices to return the loan by a slave ora 
servant either of the borrower or lender, 
48} 

If it be returned by a stranger, the borrower 
is responsible, 482 

Terms in which a contract of, with respect 


1 


Difference of religion forbids the obligation 
of any relation except a wife, parent, or 
children, 147 

Unless they are aliens, 147 

Christian ond Mussulman brothers are not 
obliged to maintain cach other, 147 

Of a parent is exclusively incumbent on the 
child, 147 

To other relations besides the wife, parents, 
or children, 147 

A futher and mother must provide, to adult 
daughters (and also to their adult sons) 
who are disabled in proportion to their 
respective claims of inheritance, 148 

Sisters must furnish, to an indigent brother 
in the same proportion, 148 

A poor man is not required to support his 
relations, except his wife or infant chil- 
dren, 148 

Definition of the term rich, 148 

To parents of an absentee, may be decreed out 
of his effects, 149 

They may take their, out of his effects ; but 
a trustee cannot provide it in that manner 
without a decree, 149 

Of slaves incumbent on their owner, 149 

Arrears not due on a decreed, 149 

Unless where it is decreed to be provided 
upon the absentce’s credit, 149 

Case of a wife suing for, 3389 


to land, must be expressed, 482 Husband may be imprisoned for, 839 
Looxta, oR TRové Prorerty, 15.—See Troves, | Mattavat, on Partition or Ustrruor.--See Par- 
208 TITION, 570 
Mansoor, 378 
Maspoos.—See Hunucn. 
Magtis, 38 


Loss— 
Under a Mozaribat contract, 465 
Of a loan, 478 


Lots— MasJooskks— 
Drawing of, in partition, 571 Marriage with, 30 
Lunatic— Mayxitz —See Puberty. 


MAKAMAT, XX1X 
Makar, 411 
Maknoon, 594 
Mat— 
e Almsgift of, includes all property subject to 
Zakat, 349 
M. Mat ZAmtner, 318 
Mattk Brn ANS, xxiii 
Mamenat, $84 
Man, 12] 
Mawacen.-—See Mozarrpat, 457 
Qf Mozaribat stock rules respecting, 454 
Dismissal of, 464 o” 
Acts which may he performed by, 485 
Manazin Mona ZrKa, 570 
MANAZIL MootparEna, 570 
Manzin,—Nee Sate, 254 i 
MAINTENANCE. —See Divorce, 140 Manracs.—See Iptor, LUNATIO. y 
Father must provide, for his infant children? Zakat not due from, 1 
146 Manumission.—See Suaves, 150 % 
Difference of religion makes no difference a8 | 444 yaoo1, 
to the obligations of furnishing toa wife, a i 


child, 146 No hire for covering of, 499 °’ 


father only, ee ec 
see onl ty hae is eae eee Milk possessed of an intoxicating quality, 196 
147 Margez, 324 


A man must provide for his indigent parents, MakKETs— 


Rules eanearnine, &06 


Contracts by, 525 
Not subject to Zakat, 1 
Lunacy.—See Saux, 259 


Massoot, XXVili 
Margoop.—See Mrisstna Persons, 
MAGISTRATE.—See KAzEE. 
May contract infants in marriage in absence 
of natural guardian, 39 
Cannot issue a decree affecting absentee, 144 
Conduct of, towards women, 598 


MaGpirs— 
- Flesh of unlawful, 591 
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ManRniace-— 


Vows in,—See Vows, 169 

A female slave may be contracted in, by the 
purchaser, without his taking possession of 
her, 811 

An oath cannot be exacted from defendant re- 
specting, 402 

Claim of, may be compounded, 443 

Definition of, 25 


Chapter I. 


Forms under which, may be contracted, 25 

Must be contracted in the presence of wit- 
nesses, 26 

Qualification of a witness, 26 

Persons may witness a, whose testimony would 
not be received in other cases, 

Infidels may witness the, of an infidel woman, 
2 


The negotiator of the, contract may also in 
certain cases be a witness to it, 27 


Of the Prohibited Degrees; that is to say, of 


Women whom it is Lawful to Marry, and 
of those with whom Marriaye is Unluw- 
ful, 27 

It is unlawful to marry a mother, or a grand- 
mother, 27 

A daughter or a grand-daughter, 27 

A sister, a niece, or an aunt, 27 

Or a mother-in-law, 27 

Or a step-daughter, 27 

Or a atep-mother, or a step-grandmother, 28 

Or a daughter-in-law, or grand-daughter-in- 
law, 28 

Or a nurse, or a foster-sister, 28 

Or two sisters, 28 

Case of two sisters, 28 

Another case of two sisters, 28 

A man may not marry an aunt and niece, 29 

Or two women related within the prohibited 
degrees, 29 

A man may not marry a woman and her step- 
daughter, 29 

Cases which induce illegality, 29 

A ywoan may not marry the sister of his repu- 
diated wife during her edit, 30 

With slaves, 80 

With Kelebas, 30 

With Majoosees, 30 

With Pagans, 30 

With Sabeans, 30 

During pilgrimage, 30 

Mussulmans may marry female slaves, 31 

A man already married to a free woman can- 
not marry a slave, 31 

But a man married toa slave may marry a 
free woman, 31 

Four wives atlowed to freemen, 31 

Two to sirves, 31 

A man having the full number of wives 
sllowed, cannot marry during the edit of 
one of them, 32 

He may marry a woman pregnant by whore- 
dom, 32 

But not a captive taken in that state, 32 

He cannot contract his Am-Walid (being 
pregnant) to another, 32 

Objection, 32 : 

Reply, 32 


| 
| 
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MasRiaGE—continued, 


But he may so contract his enjoyed female 
slave, 32 e 

An usufructuary, is void, 33 

And so also a temporary, 

Case of a double, by one contract, 33 

Case of a, by a judicial dgpree, 33 


Chapter IT. 


W 


Of Guardianship and Equality, 34 

An adult female may engage in the contract 
without her guardian's consent, 34 

Unless the match be unequal, 34 

An adult virgin cannot be married against 
her will, 34 ; 

Tokens of consent from a virgin, 35 

Tokens of consent from a Siyeeba, 35 

Cases under which a woman is still considere: 
us a Virgin, in respect to the tokens of con- 
sent, 35 

Case of allegation and denial, 36 

Infants may be contracted by their guardians, 
36 

Case in-which the marriage of infants con- 
tinues binding on infants, 37 

Case which admits an option of acquiescence 
after puberty, 37 

Tokens of acquiescence after puberty, 37 

Circumstances which annul the right of 
option, 37 

Degree of the continuance of a right of 
option after maturity, 38 

Separation in consequence of option is not 
divorce, 38 

Rule of inheritance in case of the, of in- 
fants, 38 

Persons incapable of acting as guardians in, 

Maternal relations may act in defect of the 
paternal, 38 

Or the Mawla of an infant female slave, 89 

Or the Magistrate in default of natural guar- 
dian, 39 

Or the nearest guardian present in the absence 
of others, 39 

The guardianship of a lunatic mother rests 
with her son, who may give her in mar- 
riage, 39 


Of Kafat, or Equality, 39 


Definition of, 39 

Iiquality necessary in, 40 

In point of trade or family, 40 

In point of religion, 40 

In point of freedom, 40 

In point of character, 40 

In point of fortune, 40 

And in point of profession, 41 

Case of a woman contracting herself on‘ an 
inadequate dower, 41 

Case of a father contracting his infant child 
on a disproportionate dower, 41 

A father may contract his infant child toa 
slave, 41 

Of a power of Agency to contract, 42 

Agents in, and their powers, 42 

Cases of a contract executed by an unautho- 
rized person, 42 

fuses of the matrimonial agent exceeding or 
acting contrary to his commission, 43 


* 
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MARRIAGE—contin ued. 
Chapter ITI. 
® Of the Mihr, or Dower, 44.—See Dower. 
Without a dower is valid, 44 
eTen Dirms thg lowest legal dower, 44 
Case of a dower of ten Dirms, 44 
Wife entitled go her whole dower upon the 
consummation of the, or the death of her 
husband, 44 
And to one-half upon divorce before consum- 
mation, 44 
Objection, 44 
Reply, 44 | 
Where no dower is stipulated in the contract, | 
the wife receives her proper dower, 44 | 
Or a present, in case of divoree before con- | 
summation, 45 
Case of a dower specified after, 45 
Case of an addition made to the dower after, | 
45 
A wife may remit the whole dower, 45 
Case of Khalwat-Saheeh, or retirement, 45 
Circumstances in which retirement does not 
imply consummation, 46 
Exception, 46 
Case of retirement of an eunuch, 
Cases in which the present to the wife is 
laudable or incumbent, 4 
Case of a reciprocal bargain between two con- 
tractors, 47 
Case of marriage on a condition of service 
from the husband, 47 
Cases of a wife remitting or returning the 
dower to her hushand, either wholly or in 
part, 48 
The same when the dower consists of effects, 
49 
Cases of stipulation on behalf of the wife, 
49 
Cases of a dower consisting of property un- 
identified, 50 
Or undescribed, 50 
Objection, 51 
Reply, 51 
Case of a dower consisting of unlawful ar- 
ticles, 51 
Cases of false assignment, 51 
A woman is not entitled to any dower under 
an invalid, dissolved before consummation, 
52 
Lut in case of consummation, she is entitled 
to her proper dower, not exceediny, what 
is specified in the contract, 53 
And she imust observe an Edit after separa- 
tion, 53 
A child born in an illegal. is of established | 
descent, 53 | 
* Rate of the Mihr-Misl, or proper dower, | 
A woman's guardian may become surety for, 
her dower, 54 
Objection, 54 
Reply, 54 
A woman may resist consummation until she 
be paid the prompt proportion of her 
dower, 54 
Unless the whole dower is deferrable, 54 
She may also resist the repetition of the con- 
nexion after consummation in the elike 
Acoust neen. §4 e 





+ 748 


MARRIAGE —continued. 
But she is, notwithstanding, entitle] to her 
subsistence, 54 
The husband attains full power over his 
wife upon payment of dower, 55 
Cases of dispute between the parties con- 
cerning the amount of dower, 55 
Or between one of the parties and the heirs 
of the other, 56 
Or between the heirs of both parties, 56 
The heirs of a deceased may take the amount 
of the specified out of the deceased hus- 
band’s property, 56 
Case of a dispute concerning articles sent by 
nw husband to his wife, 56 
Of the dower of intidel subjects and of 
aliens, where none has been stipulated, or 
where it consists of carrion, 57 
Of the dower of intidel subjecta where it 
consists of wine or pork, 57 
Chapter IV. 
Oy Slaves — 
Slaves cannot marry without the consent of 
their proprietors, 58 
Nor Mokatths, 58 
Although such may contract their own female 
slaves in, 58 
Nor Mokatibs, although they have the same 
privilege, 58 
A slive may be sold for discharge of his 
wife’s dower, 58 
A Modabbir, or Mokatib, are to discharge it 
hy labour, 68 
How far a master's desiring his slave to 
divorce his wife, is an argument to his 
assent to the slave's, 59 
Obligation of dower in case of invalid mur- 
riage, contracted by a slave at the desire of 
his owner, 59 
Case of an indebted Mazoon contracted in, 
by his owner, 59 
Objection, 59 
Reply, 59 
Master may withhold permission from his 
female slave to dwell in the house of her 
husband, 59 
And if he so permit, her husband must sup- 
portgher, but not otherwise, 60 
An owner slaying his female slave before 
consummation, has no claim to her dower, 
60 
The dower of a free woman is due, although 
she kill herself before cauncnaalioneeo. 
A female slave, upon her obtaining her free- 
dom, has a right to annul the marriage 
contract, where it was executed with her 
owner’s consent, 6] 
3ut not otherwise, 51 e 
Case of a man marrying a femfle slave with- 
out her owner’s consent, 61 
Case of a father cohabiting with the Glave of 
his son, 62 
Of a son contracting his female slave in, to 
his father, 62 4 
The, of a free woman with a slave is an- 
nulled by her procuring his emancipation, 
e 62 
Objection, 63 
Reply, 63 
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Marerage—continued. 
Chapter V. 
Of Marriage of Infidels :— 
Of infidel couple not dissolved by their 
jointly embracing the faith, 63 
Unless it be within the probibited degrees, 
63 
But if one of them only be converted, a 
separation takes place, 6: 
Apostates are incapacitated from, 64 


INDEX. 


Mawatat.—See Wii.a, 437 
Mawater, 40 

Mawat, 609 

Mawia.—See Marriage, 39 
MAWLA-ASFAL, 517 
Mawa-alLa, 417 

Mawta Mawatat, 417 
Mawtas.—See Wiis, 692 
Mawzin, 499 

Mazvoon.—See Marriage, 59 


If either the father or mother be Mussulman, ; Mazoon.—See Zaxkat, 14 


their children are Mussulmans, 64 
Or where one is of superior order of. 
infidels, and the other of an inferior, their ' 
children are of the superior order, 64 

Upon the conversion of one of the parties, 

the magistrate is to require the other to 
embrace the faith, and must separate them 
in case of recusancy, 64 

Objection, 64 

Reply, 64 

If the conversion of either happen in a 

foreign country, separation takes place 
upon the lapse of the woman's term of 
probation, 65 
If the wife be an alien, she is not to observe 
an Edit from separation, in consequence of 
her hushband’s conversion, 65 
The conversion of husband of 1 
does not occasion separation, 65 
Case of a convert removing from a foreign 
land into a Mussulman territory, 60 
A woman retiring from a foreign to a Mussul- 
man country, is at liberty to marry, 66 
Sut if pregnant, she must wait her delivery, 
66 
In the case of apostasy, separation takes 
place without divorcee, 60 
Tf man and wife apostatize together, their 
marriage continues, 66 
Chapter V1. 
Of Hiss, or Partition ;-- 
A man iust cohabit: equally with all his 
wives, 66 
But the mode of partition is left to him- 
self, 67 
Where the wives are of different rank or 
degree, partition must be adju.ted aceord- 
ingly, 67 
Is not incumbent whilst the husband is on 
aw journey, 67 
' Retractation of evidence to a, 374 
Marriage Feast— 

Invitation to, must be accepted, 596 
MarniaGe Serrnewent.—See Dower. 
Marsua.—See Vows, 171 
MasHEEaT, oR WWint.—See Divorce, 91 
Massip-AL-HRtAM, XXXVili 
MasnaD, xxiii 
Mastrerp— 

Evidence of, in favour of a slave, 361 
Master anD Servant.—See Hire. 

Mata.—See Z.kat, 10 note 
Marat, 33 
Maternat Brorners anp Sistrrs— 

Relations may act as guardians, 38 
Matoriry— 

Time of attaining. —See Fut, Ace, Preerty. 
Mawaxit, 670 


Kitabeea 
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MEAL— 
Purchase and sale of, 291 
Cannot be sold for wheat.—Sec Sang, 291 
Flour may not be sold for, 292 
MEASURERS— 
The seller must defray expenses of.—See 
SALE, 248 
MEASURING AND WEIGUING— 
In purchase and sale, 286 
Mrcca— 
Kules concerning houses in, 607 
MENRAB, XxXVvi 
Mrtons, 262 
Mrn—— 
To observe a modest decorum towards each 
other, 603 
MERCHANDISE, —See ZAKAT. 
Proportion of Zakat levied upon, 12 


-MIDWIFR - 


Evidence of, establishes birth, 426 
Mir, or DowEr.—XSce Marriaar, 44 
Mrun Jaxn— 
A Persian festival, 274 
Mir Mist.--See Marriace, 53 
Min.k.—See Sane, 208 
Woman's,—NSee SALE, 270 
Sale of, of one animal for an unequal 
quantity of another species, does not induce 
usury, 293 
Case of almeagift of, 350 
Of an ass.—See ABominaTions, 595 
Mn.i.— 
Hire of a, 508 
Mints.—See Zakat, 14 
Upon the sale of lands in which they lic, 
hecome the property of the purchaser, 16 
MIsKAL ~- 
A drachm and a half, a coin of that weight, 
10 
MiIsKEENS — 
Definition of, 19 
Missing PERSonsS— 
Of Mafkoods, 213 
Definition of, 213 
When a person disappears, the Kazee must 
eupoiny a trustee to manage his affairs, 
21 
Who is empowered to take possession of all 
acquisitions arising to him, 213 
But cannot prosecute for disputed debts or 
deposits, 214 
Objection, 214 
Reply, 214 
The missing person’s perishable effects must 
be sold, 214 ° 
Rut not those Which are imperishab'e, 214 
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Missina Persons—continued, 


@ Subsistence must be afforded out of the 
effects to the parents and children of the, 
and to all others who, without a decree, 
were entled to it during his presence, 
214 

Where there®rre no effects in the Kazee's 
hands, he@may furnish the subsistence 
from debts or deposits, the property of 
the, 214 

The Kazee cannot effect a separation between 
a, and his wife, 215 

A, is to be declared a defunct, 215 

At the end of ninety years from his buth, 
216 

When his wife is to observe 
widowhood, 216 

And his property is divided among his hving 
heirs, 218 

A missing person's right of inheritance from 
a relation cannot be established durmg his 
disappearance, 216 

3ut his portion is held in suspense, 216 

And at the end of ninety years Gif he do not 
appear in the interim) is divided among 
the other heirs, 216 

Disposal of inheritance in case of a eo-heir, 
216 

Moastz, 54 
MoaviaAH, Xix 
Mosanat, 116 


Mopaznpirn.—See Marnracr, oS. Satr, 267.— 
WILLA. 

Monarnat.—See W1tLs, 676, 688 

MonakILa, 269 


MouHAMMED.——See IMAM MoHAMMED. 
Mourim, xxxix 
Mokasa, 267 
MoxKAYEZA, 267 
Moxatip.—See Darn, 331.—SaAur. 
Zakat not due from, 2 
Marriage of. —See Marnktiauk, OS 
Cannot act for an infant daughter being a 
Musslima, 392, 512 
Bequest hy. —See Wits, 07 4 
Motamisa, 269 
MoLaziMat, O32 
Monabiza, 269 
MoneEY— 
Vows leop. ting the payr ent of, 172 
Purchase and sale of, 315 
Declaration of the receiver to be credited 
concerning the quality of, 345 
Rules in pawning, 640 
Money AssAYERS — 
Seller must defray expenses of, 248 
MowxissaF, 619 
MooBega, 241 
Moopaa, 899 
Moopaa ALI Hee Moopaixat, 399 
MonopoLiEs— 
Forbidden, 605 
MoorrEE— 
Qualification of. —See Kaze. 
Duties of, 334 
MoostTaul, 334 
Mooxaygza, 267 - 
Mooxir, 427 
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Moorripprs, 507 

Moottagrt, 206, 208 

MoonTAKKEE, Xxix 

Moorabinat, or Sates oF Provit,—See Sarxs, 
281 

Moosss LE Hoo, 870 

Moosu' Terres, 241 

Movostamin, 147.--See Writs, 697 

Cannot give evidence concerning a Zimmeo, 

363 


! MvostBren MArsoom,—Seo Desps, TESTIMONIALS, 


WRITINGS. 
MooTKADIM, 188 
Mosakat,-—See GARDENING, ComMPAcrs OF, 
Mosinurs, G21 


an Edit of her | Mosgvr- - 


Kasee must execute his duty in.—See Kazee, 
Dvuriks oF. 
Motikr—- 
Right of, as to guardianship of her children, 
—NSee Divorce, 138 
Not required to suckle her infant, 146 
Unless a nurse cannot be procured, 146 
Father cannot hire, in capacity of nurse, 
146 
Must not remove with infant children to a 
strange place, 130 
Mocranns (Pusnic)— 
Testimony of, not admissible, 361 
Motrning (Hipap)—See Divorox, 132 
MowgtL, 84, 189 
Mozaninat, 269 
Mozankker, 193 
Mozanris.—Sce MozartBat,—MaAn acer, 
Mozanna.——See Cutrivation, Compacts or, 579 
MouZARIBAT.-— See ZAKAT, 13 
Or co-paurtnership in the profits of stock and 
Jabour, 454 
Definition, 454 
A participation in the profit is an essential 
of the contract, 44 
Chapter I. 
Vontracts of, are lawful, 454 
The stock is a trust in the manager’s hands, 
454 
Tf the contract be of an invalid natnve, the 
Inan@ger, in licu of profit, 1. cives an ade- 
quate hire, 455 
A manager opposing the proprietor, stands as 
anousurper, 455 
A, holds only in such stock as adm ifgesi~’ 
partnership, 455 
IL requites that the profit be determinate, 
ADD 
And not subjected to any uncertainty, 456 
That the stick be completely made over to 
the manager, 456 
A condition “of management by the proprietor 
invalidates the contract, 456 
And so also a like ‘condition by the con- 
tracting party, although he be not the pro- , 
prictor, 456 
The manager is at liberty to act with the 
stock according to his own discretion, 456 
But he gaunot entrust it to another in-the 
> manner of, without the preprietor’s con- 
sent, 457 
Nor lend it to another, 457 
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MozartBat—continued. 


He cannot deviate from any restrictions im- 
posed upon him in the contract, 457 
-Upon violating them, he becomes responsible 
for the stock, 457 
A restriction to any particular part of a city 
is invalid, 458 
Unless stipulated under an express exception 
of any other place, 458 
He may be restricted in his transactions to 
particular persons, 458 
The contract may be restricted in its opera- 
tion to a particular period, 458 
Nothing can be purchased by the manager 
which is not a subject of property, in virtue 
of seisin, with respect to the proprietor, 
458 
The manager cannot purchase a slave free 
with respect to himself, where any profit 
has been previously acquired upon the 
stock, 459 
Purchasing a female slave and begetting a 
child, 459 
Chapter IT. 
Of a Manager entering into a contract of 
Mozaribat with another, 460 
A manager entrusting the stock in his hands 
to a secondary manager, is responsible to 
the proprietor upon any profit being made 
upon it, 460 
Where so entrusted with the proprietor’s con- 
currence, 461 
The contract may stipulate a proportion of 
the profit to the slave of the proprietor, 
463 
But if a slave engage in such a contract on: 
behalf of his master, it is invalid, $63 | 
Chapter III. 4 
Of the dismissal of a Manager, and the divi. | 
sion of the property, 405 
The contract is dissolved by the death of 
either party, 463 
Or by the apostasy and expatriation of the | 
manager, 403 | 
If he apostatize without going to a foretgn | 
country, the contract still continues in | 
force, +64 | 
All acts of manager are valid gat he be 
duly apprized of his dismissal,” 464 
After being so apprized he may still convert 
what remains on his hands into money, 
464 
But if it have been already converted into | 
money, he cannot transact with it, 404 
Unless this money be of a species different 
from the original stock, in which case he! 
uiay convert it into money of a different, 
rpecies, 404 
Tf at the dissolution of the contract the 
stock consist of debts, the manager must 
‘ve compelled to collect them, where any 
profit has been acquired, 464 
All loss upon the stock is placed upon the 
profit, 46 
If the profit be divided previous to a restora- 
tion of the capital, and any accident after- 
wards befall the stock, the .aanager must 
return the portion of profit he had re- 
ceived, 465 
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Mozarrsat—continued? 


_ The manager is not responsible for defi- 
ciency, 465: a 
The profit received by the manager is no way 
implicated with respect to any new con- 
tract between the same purties, 465 
Chapter IV. 
Of such acts as may lawfully be performed 
by a Manager, 465 
A manager may sell the stock, either for 
ready money or upon trust, 465 ; 
Or entrust a slave with the management of 
it, 
Or, having sold it for ready money, may 
grant a suspension of payment, 405 
Or allow the purchaser to transfer the pay- 
ment upon another person, 405 
The acts of a manager are such as he is em- 
powered to perform by the contract, 466 
Or in virtue of a general and discretionary 
power vested in him by the proprietor, 
466 
Or such as he is not empowered to perform 
in either way, 466 
A manager is not allowed to contract male 
and female slaves forming a part of the 
stock, in marriage to each other, 466 
Any part of the stock delivered by the 
manager to the proprietor in the manner 
of a Bazat, still continues to appertain to 
the, stock, 467 
Objection, 467 
Reply, 467 
No part of the manager’s expenses to be de- 
frayed unless he travel, 467 
To a distance beyond a day's journey from 
the usual place of his abode, 468 
And it is defrayed out of the profit, not out 
of the stock, 468 
All expenses incident to the sie of stock 
must he defrayed out of that, 468 
All expenses upon articles purchased which 
do not substantially add to the article, are 
voluntary on the part of the manager, 468 
Case of loss of the stock after a profit 
having been acquired and debt incurred 
upon it, 468 
Cases of sale by the employer to the manager, 
469 
Or by the manager to the employer, 469 
Case of a slave purchased by the manager 
and who is afterwards guilty of homicide, 
469 
The manager bargaining for an article, and 
then losing the stock, must have recoutse 
to his employer for another stock, to 
enable him to fulfil his engagement, 470 
Chapter Y. ; 
Of Disputes between the Proprietor of the 
Stock and the Manager, 470 
In disputes respecting the acquisition of 
profit upon the existing stock, the asser- 
tion of the manager is to be credited, 470 
But in disputes concerning the proportions of 
profit, that of the proprietor, 471 
As also in disputes concerning the nature of 
the agreement under which the stock was 
entrusted to the manager, 471 
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Mozanrpat—continued. ® 
If the proprietor assert a restriction, the 
' denial of the manager is credited, 471 
But if each allege a different restriction, the 
“ allegation of the proprietor is credited, 471 
5 In dispute® concerning restriction to time, 
f the evidence which proves the latest date 
§ is preferre®, 471 
;MozEs.—See Zama. 
Flesh of, unlawful, 
Mossutman Law— 
Foundation of, xvi 
UsSULMAN— 
. If either the father or mother be, their chil- 
: dren are, 64 
Where one is of superior order, the other of 
inferior, their children are of the former, 
O4 
Claim of parentage by, opposed to that of a 
Christian, 
May enjoy bequest from an infidel, 


N. 


NABATHEANS.—See PuntIsnMENt, 199, w, 
Naserz.—Sce PonrsuMent, 190 
NaHR— 

Camels must be slain by, 591 
NasIisu— 

In purchase and sale, prohibited, 
NEIGHBOUR— 

Rights of —See Smarra. 

Bequest to.—See Wiis. 
NEIGHBOURHOOD. —See SHAFFA. 
NECESSARIES OF LirE— 

Zakat not due upon, 2 
NevutRAL Property, 229 
NirKa.—See Divorce, 140 
Nine for Nanr, 121 
NIKKAH.—See MARRIAGE. 

Meaning of, 44 
NisaB.—See ZAKAT— 

Of camels, 4 

Of kine, 5 

Of personal effects, 9 

Of silver, 9 

Of gold, 10 
Nooxkoo ZaBExEB, 620 
Noozoot— 

A term applied to portions of the Koran, 68 
Nuisances.—See Fixes, Hianway, 669 

Placed in the highway.—See Fines, 660 
Nvuiu SAaLe.—See Save. 

NursE— 
Hire of, 500 
Father must procure for infaut, 146 


0. 


OatH.—See Crarms, 406 
Administered to seller and purchaser, 407 
Forms of :— 

Imposed by magistrate, 175 

Rules of administering, 405 

When tendered to defendant, 401 

Taken upon compulsion.—See ComPuLmon. 
e 
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Osrrpoona, xix 
Ooxan— 
Water of the, 614 
OrFrEeNces AGAINST THR Person, 659 
Offspring, claim of, 402, 408, 424 
Of an animal, claim laid to, 419 
Omak, xvi 
Oprion.—See Drvorce ,87.—Hrrz, 510.—Saxs, 
248 
Of acquiescence in the match of a child after 
puberty, 36 
Option or Inspxctron.—See Sarg, 255 
OprronaL Coxprrions.—See Saux, 248 
OrnnamEnts, 597.—See Vows, 172 
OrnpHans.-—Seo INFANTS, Fovnp.ino, 
Kazeo may lend property of, 348 
Guardianship of, vested in magistrate, 39 
Deeds of gift in favour of, 484 
OsnOL, NAVI 
Orrerns— 
Flesh of, unlawful, 691 
OTHMAN, XVil 
OuTLAWRY, —See EXPATIATION, 


Pagans— 
Marriage with, 30 
PARAPHERNALIA OF A WIFE— 
Rules concerning, 
PARENTAGE.—Sce ACKNOWLEDGMENT, —Divorog, 
134 
Claims of, 422 
Acknowledgment of, with respect to infants, 
439 
Not lawful to compound with a woman fora 
claim of, 445 
Istablishment of, 
PAKENTS—- 
A man must provide maintenance for his in- 
digent, 147 
Difference of religion forbids maintenance 
of any relations except a wife, parents, or 
children, 147 
Maintenance of, is exclusively incumbent cn 
the child, 147 
Maingenance to, of absentee may be deerced 
out of his effects, 149 
May take their maintenance out of his 
effects, but a trustee cannot provide it in 
that manner without a decree, 149 
Arrears not due in a decreed mainteiiee, 
149 
Unless where it is decreed to be provided on 
the absentee’s credit, 149 


PARTITION. ---Sce MARRIAGE, 66. 


Chapter I. 
Of Partition, or Kismat, 565 
Partition involves a separation in articles of 
weight or measurement of capacify, 565 
And an exchange in articles of dissimilar 
parts or unities, 565 
The magistrate must appoiftt a public par- 
tilioner, and must appoint him a salary, 
566 
¢ Or establish a particular rate of hire for his 
work, 566 
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Paurrrion—continued. 

The partitioner must be just and skilfal, 566 

But must not always be the same person, 566 

The partners may agree to a partition, pro- 
curing (if one be an infant) an order from 
the magistrate, 566 

One public partitioner cannot be concerned 
with another, 566 

The partitioner is paid in proportion to the 
number of claimants, 566 

In the distribution of hereditaments, the 
magistrate must previously ascertain the 
circumstances, 567 

But a if the property consist of movables, 
56 

Nor in the case of property acquired by pur- 
chase, 567 

Objection, 567 

Reply, 567 

Nor in case of a, being demanded without 
the parties specifying the manner in 
ae the joint property was acquired, 
56 

A, may be granted on the requisition and 
testimony of any two heirs; but an 
agent or guardian must be appointed to 
the charge of the shares of the absent or 
infant heirs, 568 

And it cannot be granted where the property 
or any part of it is beld by an absent heir, 
or his trustee, or an infant, 568 

The, may be ordered, although one of the 
requiring parties be an infant, one an 
infant heir, and the other a legatcc, 568 


Chapter IT. 
Of Things which are fit Objects of Partition, 
569 


An estate may be distributed on the requi- 
sition of any one partner whose share sepa- 
rately is capable of being converted to 
use, 569 

If the shares be separately uscless, the assent 
of all the parties is requisite, 569 

A, must be ordered where the property 
consists of articles of one species (net 
being land or money), 569 

But not where it consists of various species, 
569 

Or of household vessels, 569 

A, may be made of cloth of an equal 
quality, 569 

But not of jewels or slaves, 569 
“annot be made of a bath, mill, or well, 
‘without the consent of all the parties, 
570 

Of houses or tenements, 570 

Chapter IIT. 
Of the Mode of. accomplishing Partition, 571 

The partitioner must draw a plan, and must 
make the distribution equitably by mea- 
surement or appraisement, 571 

Of houses, how accomplished, 571 

In the parjition of landed property, a com- 
position in money cannot be admitted, 571 

Of a house, with a piece of ground, B71 

Of land where there is a road or drain, 571 

In case of a dispute concerning the road, it 
must be divided, 572 
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PARTITION—-continued. © 
The parties may make a private agreement 
With regard to it, 572 
Complicated partition of different houses and 
tenements, 572 
In disputes after partitiong the evidence®of 
two partitioners must be admitted, 572 
But not that of one partittoner, 573 
Chapter IV. o 
Of pleas of Error in Partition, and of Claims 
of Right in regard to it, 573 
A plea of error cannot be admitted where 
the party acknowledges having received 
his share, unless it be supported by evi- 
dence, 573 
A complaint of after assumption, is a com- 
plaint of usurpation, 574 
In case of a complaint of non-delivery, both 
parties are sworn, and the partition is 
dissolved and made anew, 574 
A plea of error cannot be heard if the parti- 
tion was made by the parties, 574 
Case of a claim laid to a particular room in 
a house after partition, 574 
Of the laws which prevail in a claim of 
right, 574 
In a case of claim set up to an indefinite 
part, after partition, it must be dissolved 
and made anew, 574 
If a definite part be claimed after partition, 
it must be compensated for from the shares 
of the other partners, or the partition 
must be dissolved and executed anew, 574 
And so likewise, if an undefined part be 
claimed, 575 
A debt proved against an estate annuls the 
partition of it among the heirs, 575 
Unless the creditor remit it, or the heirs 
discharge it, 576 
An heir may prefer a claim upon an estate 
after partition, 576 
A claim cannot be set up by an heir to any 
particular article after distribution, 576 
Chapter V. 
Of the Laws of Mohayat, 576 
Mohayat is a partition of usufruct, 576 
And is not annulled by the decrees of the 
parties, 576 
Partners may make it by allotting to each the 
use of a particular part of the joint con- 
cern, 576 
In which case cither is at liberty to let his 
share, 576 
Or by stipulating an alternative right to the 
use, 576 
A difference between the parties must be 
settled by the interference of the Kazee, 
576 
Case te partition of the use of two slaves, 
57 . 
Or of two houses, 577 
Or of two quadrupeds, 577 
Of the advantage from a house may he 
affected by each party letting it to hire 
alternately, 577 
Any occasional excess in the rent being 
‘equally divided between them, 578 


ARTITION— continued, 


INDEX. 
PaRTNRRsHIP—continued. 


In a case of partition of the advantage from 
two houses, neither party is accountable 
for any excess of rent to the other, 578 

Gaze of partition of the advantage from two 

Z slaves, 578 
partition ofgadvantage from two quad- 
rupeds, se me ? 

A partition of usufruct cannot be made with 
regard to productive articles, 578 


2ARTITIONER— 


Office of a public, 566 


-ARTNER, —See Bait, 327. —GUARANTEE 


Evidence of one in favour of another, 361 

In dissolution of a reciprocity partnership, 
each is responsible for any debts contracted 
rs their partnership, 331.—See Hire, 

One cannot construct water-engine on rivulet 
without consent of, 617 


ARTNERSHIP.— See Composition, 450 


In profits of stock and labour, 454 

or SHIRKAT— 

Definition of Shirkat, 217 

Partnership is lawful, 217 

Of two kinds, 217 

By right of property, 217 

By contract, 217 

By right of property, is either optional or 
compulsive, and docs not admit of either 
partner acting with respect to the other's 
share, 217 

By contract, 217 

Of four descriptions, 217 

By reciprocity, 217 

In traffic, 217 

In arts, 217 

Upon personal eredit, 217 

Description of, by reciprocity, 217 

It requires equality in point of capital, 217 

And of privileges, 217 

And similarity of religion and sect, 218 

The term reciprocity must also be expressed 
in the contract, 218 

It is lawful between free adults, whether 
Mussulmans or Zimmees, 218 

It is not lawful between a slave and a free- 
man, or an infant and an adult, 218 

Or a MussuIman and an infidel, 218 

Nor between two slaves, two infants, or two 
Mokatibs, 218 

It comprehends both agency and bail, 218 

A purchase made by either partner is partici- 
pated between both, except in articles of 
subsistence, 219 

A debt incurred by either partner is obli- 

” gatory upon the other, 219 

Bail for property engaged in by either partner | R 
is binding upon the other, 219 

Unless it be engaged in without consent of 
the surety, 220 . 

An accession of property to either partner 
by gift or inheritance, resolves a, by reci- 
procity into a, in traffic, 220 

Unless the property he of a nature incapable 
of continuing stock, 220 

By reciprocity, cannot be contracted butein 
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And copper ooinage is comprehended under 
Or in gold and silver bullion, where that 
passes in currency, 221 
Or, according to Mohammed, in homogeneous 
stocks, after admixture, 222 
It cannot be contracted respecting hetero- 
geneous stocks, 222 
By right of property, is effected by cach 
partner selling one half of his stock to the 
other, 222 
Description of, in traffic, 222 
It does not admit mutual bail, but it requires 
mutual agency, 223 
It admits of inequality in point of stock, 228 
And also of a disproportionate profit, 223 
A person may engage a part only of his pro- 
property in it, 224 
The stock can only be such as is Jawful in 
reciprocal, 224 
But the respective stock may be hetero- 
rencous, 224 
Debts can only be claimed from the partner 
Who incurs them, 224 
And this partner, on making payment, has 
recourse to the other for his proportion, 224 
The contract is annulled by the loss of the 
whole capital, or of the stock of cither 
partner in particular, 224 
And in the last ease the Joss falls upon tho 
partner to whom such stock had belonged, 
oud. 
Unless it had perished after admixture, 225 
A purchase made by one partner, where the 
stock of the other afterwards perishes, is 
participated in hy both, and the, continues 
in force agrecably to the contract, 225 
Bat if it perish before the other’s purchase, 
that continues between them under a, by 
right of property, 225 
Unless there be no mention of mutual agency 
in the contract, for in this case it belongs 
solely to the purchaser, 220 
*Holds without admixture of stock, 225 
Does not admit ao specification ia behalf of 
either partner, 226 
Either yartner may make over his properiy 
in the manner of a Bazat, 226 
Or lodge it as a deposit, 226 
Or intrust it to the care of a manager by 
Mozarabat, 226 . 
Either partner may also appoint an een 
his own behalf, 226 
Each partner holds the stock in the manner 
of a trustee, 226 
Description of, in arts, 227 
It is not requisite that the parfics Poth follow 
the same trade, or reside in th@ same place, 
227 
Objection, 227 : © 
Reply, 227 
It admits an inequality of proflt, 227 
The work agreed for by cith partner is 
binding upon the other, and either is at 
liberty to call upon the employer for pay- 
«ment, 287 
Description of, upon credit, 228 
It may include reciprocity, 228 
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Each partner is agent for the other, 228 

The profit of each must be in proportion to 
the share of each in the adventure, 228 

Of invalid, 229 

Does not hold in articles of a neutral nature, 
229 

Unless they be taken possession of jointly, 
229 

Nor in this instance, where tlhe means of 
acquiring them are different, 229 

The profit to each partner must be in pro- 
portion to the stock, 229 

A contract of, is annulled by the death or 
apostasy of either, 229 

Whether the survivor be aware of that event 
or not, 230 

A person cannot pay Zakat upon his partner’s 
property without his permission, 230 

Case of mutual permission to pay Zakat, 230 

A female slave, purchased under a contract 
of reciprocity, becomes the property of 
that partner who, with permission of the 
other, has carnal connexion with her, 231 

But the seller may take the price from either, 
231 


Passagu— 
Cannot be made into a private lane, 344 


FP arkRNAL BRoTuHERS AND SISTERS, 
Pargenity.—Sce PARENTAGE. 


Pawnack— 
A plea of, and seisin is preferable to a plea 
of gift and seisin.—See Charms 417 


Cases in which he is not required to prodyce 
it, 632 

The pawnor cannot reclaim the pledge on the 
plea of selling it for tye discharge of his 
debt, 633 

The pawnee must restese what he has re- 
ceived in payment if she pledge perish in 
his hands, §33 

The contract is not dissolved until the pledge 
be restored, 633 

The debt is discharged by the loss of his 
pledge, 633 

The pawnee is not entitled to use the pledge, 
633 

Or to lend or to let it to hire, 633 

He may consign it in charge to any of his 
family, 633 

If he transgress with respect to it, he is re- 
sponsible for the whole value, 633 

The use of the pledge is determined by the 
pawnee’s mode of keeping or wearing it, 
633 

The expenses of conservation (of the pledge) 
rest upon the pawnee, and those of sub- 
sistence upon the pawnor, 634 

But those incurred by sickness, or by offences, | 
must be defrayed by both, 634 

Taxes are defrayed by the pawnor, 634 

Tithes, when pawned lands have preference 
to the right of the pawnee, 634 

If either party voluntarily defray what is 
incumbent on the other, he has no claim 
upon him on that account, 634 


Pawns— Chapter II. 
Rahn, 629 Of Things capable of being Pawned, and of 
Chapter I. Things for which Pledges may be taken, 


Definition of Rahn, 629 
Is established by declaration and acceptance, 
and confirmed by the receipt of the pledges 
630 
Upon the pawnee taking possession of the 
pledge, the contract becomes binding, 630 
And he the pawnee is responsible for the 
pledge, 630 
Which he is entitled to detain until he re- 
ceive payment of his debt, 631 
Without admitting the pawnor ¢> any use of 
it, 631 
The debt to which the pawn is opposed must 
be actually due, 631 
.. The responsibility for the pledge extends to 
“> the amount of the debt owing to the 
pawnee, 631 
The pawnee may demand payment of his 
debt, and imprison the pawnor in case of 
contumary, 631 
It is required of the pawnee, before payment, 
to produce the pledge, 631 
But if he demand payment in a distant | 
“place, he is not required to produce it, 
unless this can de done without expense, 
632 
The pledge may be sold at the desire of the 
pawnor, and the pawnee cannot afterwards 
be required to produce it, 632 
He must produce it on recciving a partial 


635 

An indefinite part of an article cannot be 
pawned, 635 

Fven to a partner in the article, 635 

If the pledge be rendered indefinite by any 
Kupervenient act or circumstance, the con- 
tract of pawn is annulled, 635 

An article naturally conjoined to another 
cannot be pledged separately, 635 

Trees, however, may be pawned with the 
immediate spots on which they grow, 
without including the rest of the land, 
635 

A claim of right established in a separable 
part of pledge does not annul the contract 
with respect to the remainder, 636 

Occupancy, so as to obstruct a delivery of the 
pledge to the pawnee, prevents his being 
responsible for it, 636 

Pledges cannot be taken for trusts, 636 

Nor for anything not insured with the holder 
of it, 636 

Nor as a security against contingencies, 637 

Of, in bargains of Sillim or Sirf, 637 

A freeman, a Modabbir, a Mokatib, or an 
Am-Walid cannot be pawned, 637 

Cannot be taken to secure the appearance of 
a surety, or of a criminal liable to re- 
taliation, 638 

Or in security for a right of Shaffa, 638 


payment, as well as in case of a complete “Or fora criminal slave, or the debts of a 


discharge, 632 ‘ 


slave, 638 
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Chapter III. 


Or for the wages of a public singer or 
mourner, 638 

A Mussulman cannot give or take wine in, 

» but if he a receive wine from « Zimmee, 
and it be destroyed, he is responsible, 638 

A pawnee is s@ll responsible for the pledge, 
although itgppear that the debt to which 
it was opposed is not due, 638 

A father or guardian may pledge the slave of 
his infant ward for a debt owing by him. 
self, 638 

But they are accountable in case of loss, 638 

And they may also authorize the pawnee to 
sell the slave, 639 

A father may retain the goods of his infant 
child in pledge for a debt owing from the 
infant to himself, or to another infant 
child or to his own mercantile slave, 639 

But a guardian has not this privileze, 639 

Yet he may also retain the goods in, for 
necessaries furnished by him, 639 

A child cannot recover property which had 
been pawned by his deceased father, but by 
redeeming it, 639 

If he redeem it during the father's lifetime, 
he has a claim on him for what he pays, 
639 

And the father is responsible in case of the 
pledge being lost, 639 

Case of a guardian pawning the goods of his 
orphan ward, and then borrowing and 
losing the pledge, 639 

Money, and all weighable and measurable 
articles may be pledyed.—Rules to be ob- 
served in these instances, 640 

Case of a silver vessel pawned and afterwards 
lost, 641 

Or broken, 641 

A pledge may be stipulated in sale for the 
price of the article sold, 641 

But the agreement is not valid unless the 
pledge be particularly specified, 641 

Nor can the purchaser )e compelled to deliver 
it, 641 

An article tendered by a ptrchaser in security 
for the price of the merchandise is consi- 
dered as a pledge, although the term 
pawn be not expressly mentioned Ly him, 
642 

Where two or more articles are opposed in 
pledge to one debt, they cannot be re- 
deemed separately, 642 

An article pawned to two persons in security 
of a debt jointly owing by both is pledged 
in toto to each, 643 

, And if they agree to hold it alternately, each 

is, in his turn, trustee on behalf of the 
other, 643 ; : 

If two persons, respectively, claim an article 
from a third, in virtue of an alleged, 
and both produce evidence, the claim of 
both is null, 643 

Objection, 643 

Reply, 643 Ae 

If a partner die, leaving an article in pledge 
with two pawnees, it is sold for the dis- 
ch ree of their claims, 643 e 
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Of a rd placed in the Hands of a Trustee, 


The parties may, by agreement, entrust the 
pledge to the custody of any upright per- 
son, 644 

After which noither of them is at liberty to 
take it out of the trustee’s hands, 644 

le pawneo is responsible in case of loss, 
644 

Unlcss the trustee has transgressed, in which 
case he is responsible, 644 

Rules to be observed in this instance, 644 

The pawnor may commission the pawnee, or 
any other person, to sell the, and discharge 
the debt; but he cannot reverse the com- 
mission, if it be included in the contract, 
645 

Rules with respect to an agent appointed to 
sell a pledge, 645 

The pawnee cannot sell it without the pawner’s 
consent, 645 

The agent, at the expiration of the term of 
credit, may be compelled to sell the pledge, 
C45 

If the pledge be sold by commission from the 
trustee, the purchase-money is substituted 
in the place of it, 646 

If the trustee, having sold the, and paid off 
the pawnee, be exposed to any subsequent 
loss, he may reimburse himself from either 
party,-646 

But if he was commissioned by the pawnor 
after the contract, he must recur to him 
alone for indemnitication, 643 

A stranger proving his right in a pledged 
slave, who had died with the pawnee, may 
seck his compensation from either party, 
O47 

Chapter IV. 
Of the Power orcr Pawns, and of Offences com- 
mitted by or upon them, GAT 

A pledge cannot be sold without the pawnee’s 
consent, 647 

Who, if the pawnor sell it more than once, 
may ratify either sale, 648 

A pawyed slave may be emancipated by the 
pawnor, 648 

Objection, 648 

Reply, 648 

Who, if he be rich, may substitute the valnp, 
in pawn for the slave, 648 oo 

But if he be poor, the slave must perform 
emancipatory labour to the amount of his 
value for the discharge of the amount of 
the pawnee’s claim, 648 

Although he should have denjed being in 
pawn previous to such manufhission, 649 

A pawnor may create his pawned slave a 
Modabbir or Am- Walid, 649 e 

And if he be rich, he must substitute the 
value in pawn; but if he be poor, the 
slave must perform eman@ipatory labour 
to the full amount of the debt, 649 

The pawnor, on becoming rich, is responsible 

¢ for th® emancipatory labour in the former 
instance, but not in the latter, 649 
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An emancipated Modabbir does not owe the 
pawnee labour beyond his value, 649 

a of the pledge by the pawnor, 

9 

By a stranger, 650 

Or by the pawnee, 650 

A depreciation in the value of the pledge 
occasions a proportionable deduction from 
the pawnee’s claim, 650 

The pawnee lending the pledge to the pawnor, 
is freed from responsibility during the loan, 
650 

But he may resume it at pleasure, and then 
his responsibility reverts, 650 

Objection, 650 

Reply, 650 

The pledge being lent to a stranger by either 
party, is no longer a subject of responsi- 
bility, 650 

The pledge, on being disposed of by either 
party, with the consent of the other, is 
excluded from the contract, 650 

A person borrowing an article, with intent to 
pawn it, is restricted in the pawn according 
os he specifies the particulars of the debt, 
&ec., or otherwise, 651 

And if he transgress, is responsible for the 
value in case of Joss, 651 

But not if it be lost before pawn, or after 
redemption, 652 

On disputes concerning the loss of the pledge, 
the deposition of the borrower is credited 
with respect to the person in whose hands 
it was lost, and that of the lender with re- 
spect to the restrictions of the loan, 652 

A person receiving a borrowed article in 
pledge on the faith of a promise, must pay 
the sum promised to the pawnor, who again 
pays the same to the lender, 652 

The lender of a slave to pawn may emancipate 
him, lodging the value with the pawnee, in 
substitute for the pledge, 652 

The borrower transgressing upon the article 
(before pawn or after redemption), and then 
ceasing from such transgression, is not re- 
sponsible in case of loss, 652 

A pawnor destroying the pledge,gs responsible 
to the pawnee for the value, 652 

And sv in proportion for any injury he does 
to it, 652 

Any finable offence committed by a pledged 
slave upon either the person or property of 
his pawnor is of no account, 653 

Nor such offence committed by him upon the 
person of the pawnee, 653 

Nor upon his property, provided his value do 
not exceed the debt for which he stands 
pledgéd, 653 

But his offence against the son of his pawnee 

* is cognizable, 653 

If the pledge be destroyed after depreciation, 
the pawnee must remain satisfied with the 
compdusation he recovers from the destroyer, 
653 

But if, after such depreciation, he sell it by 
desire of the pawnee for payment cf his 
ee he is still entitled to any deficiency, 
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THe pawnor must redeem a slave of less value. 


(received by the pawnee in compensafion 
for having slain the'slave in pledge) o pay: 
ment of his whole deb 654 

The fines incurred by a pledged slave cack be 
defrayed by the pawnge, 655 

But if he refuse, they gre defrayed by the 
pawnor, who charges the pawnee accord- 
ingly, in liquidation of his debt, 655 

Rules with respect to the debt incurred by a 
pledged slave destroying the property of a 
stranger, 655 

If the value of the slave be twice the amount 
of the debt, the fines incurred by him are 
defrayed equally by both parties, 656 

The executor of a deceased pawnor may sell 
the pledge and discharge the debt, with 
the pawnee’s consent, 656 


An executor cannot pawn effects of the de- . 


funct to any particular creditor, 656 

Unless there be only one, 656 

He may receive pledges in security for debts 
owing to the defunct, 656 

Grape-juice still remains in pawn after having 
become wine and then vinegar, 656 


A pledge destroyed in part is still retained in, . 


with respect to the remainder, 657 
Any increase accruing from the pledge is 
detained in, along with it, 657 
The pawnee using the product from the 
pledge by permission of the pawnor, is not 
liable for anything on that account, 657 
The pledge may be augmented, but not the 
debt, 658 
Increase to a pledged female slave, 658 
Of a pawnor committing one slave in pawn 
for another, 658 
The pawnee is not responsible for the pledge 
after having acquitted the pawnor of his 
debt, 658 
If the pledge be destroyed with him after 
he has received payment of his debt, he 
must return what he has received, and the 
debt stands liquidated, 659 
So likewise if he compound the debt, 659 
Or if the pawnor, with his ‘concurrence, 
transfer the debt upon another person, 
659 
If the pledge he lost after the parties agree- 
ing that no debt had existed, it stands as 
a discharge of the supposed debt, 659 
PawNok— 
Law in case of the death of, 643 
PAWNHOLDER, 397 
PAYMENT— 
Period of, in sale must be fixed, 242 
P£aARLS— 
Not subject to impost, 16 
Law in sale of, 308 
Prous Bequests.—See Wiis, 688 
PERISHABLE CoMMODITIES— 
Purchase and sale of.—See Sax. 
Prrsury.—See Vows. 
PERSON— 
Offences against the, 659 
PHyYsIclans— 
¢ Behaviour of, towards women, 599 
Piqrons, —See SALE, 270 


INDEX. 


PIaRmMAgE.—BSee Inutsrrion, 529,—Vows, 171 


e By a prodigal, 529 
ree towards the performance of, 688, 
é 
Pitvus Purposgs-® 


Appropriation of property to, 231 
Bequests to.© See Wiis. 
Prtou.—See Zax@r, 19 
PLAINTIFF— 
Difference between, and defendant, 405.— 
See Ciaras, 
Must state the object of his claim, 400 
Is not required to swear, 401 
Evidence on behalf of, preferred to that of 
defendant.—See Oarns, 401 
Pratr— 
(Gold and silver) purchase and sale of, 313 
Piay.—See Gamina. 
PLEA— 
Of previous usurpation, deposit, or pledge, 
in resistance of a claim, 413 
Of previous purchase does not defeat a 
claim, 414 
Of trust opposed to an alleged usurpation, 421 
Of error in partition, 573, 574 
Of dissolution—Sce Pretext, 
Piepak.—See Bart.—Pawns. 
PoLtr@amMy— 
In what degree allowed, 31 
Pork— 
Dower consisting of, 57.—See Sate, 309.— 
Usurpation, 544 
PortEr— 
Hire of a, 497, 504 
Possrssion.—See SALE— 
Force of, in claims, 401, 418 
The right to an article is not established by 
evidence to the former possession of it, 


369 

Unless the defendant acknowledge such 
former, 369 

Or two witnesses attest such acknowledg- 
ment, 069 


Disputes concerning, 421 
Postnumous Grants, 4389 
Posthumous Children, 135 


PovERTY— 

Plea of, in resistance of claim, 339 
PractioaL Drvinity — 

Enters into judicia] determination, xiv 
PrariIng— 

Case of a vow against, 171 

Vain invocations in, 607 

Bequests towards performance of, 688 
Precious Stones.—See Zakat, 16 


PRREMPTION.—See SHAFFA— 


Right of, may be enforced against an agent | PubLic TrEasuny— 


before delivery to lis principal, but not 
afterwards, 381 
PreGnant WoMEX— 
Punishment of, for whoreing, 182 


PREGNANOY— 
Term of.—See Drvorcz, 137 


Pretimimary Discourse, 1—950 


Presext— 
To pe bestowed on divorced wife, 45 


To magistrate, 337 
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Pastext on Pusa— 
For dissolving contract of hire, 510 
Of contract of cultivation, 583 
Paincipat.—See Bar, 318 
ProouraToR— 
Office of, to a pious or charitable founda- 
tion, 232 
Propraau.—See Inursrrion, 627 
Pilgrimage by, 529 
Propuct— 
Of lands watered by natural means subject 
to a tithe, 16 
Prorit— 
Sale of, or Moorabihat.—See Sarzs, 281 
Acquired in partnership division of, 222, 223, 
226, 227, 229 
Right to, how established, 228 
Acquired under invalid contract, 278 
In a Moorabihat sale, 288 
In contracts of Mozaribat, 455, 465, 468 
Prourprren Liquors, 618—623 
Pronmisitey Drares. — Seo Fosteragp, —Mar- 
RIAGE, 
PROFITABLE SALES.—Sec MoonaBinat, 
Pronisitgp Mrats— 
Eating of, upon compulsion, 521 
Of what consisting, 591 
Proprrety— 
Definition of.—See Drvorox, 110 
Proprrty— 
Zakat not due upon uncertain, 2 
Unknowingly disposed of without an equiva- 
lent, “does not destroy the proprietor’s 
right in it, 15 
Of n foundling, 207 
Lost and found, 208 
Of a missing person, 214 
What articles may legally represent, 220-222 
Immovable.—Sce Lanp. 
Bail for, 320 
Kvidence to a right of, 358 
Movable and immovable, 400-401 
Stolen, responsibility for, 403 
Acknowledgments with respect to, 428, 435 
Destruction of, upon compulsion, 622 
Destruction of, an infant or lunatic, 525 
Right of, may be attested from secing an 
art®&le in possession of another, 359 
Progenytr-— 
To Mussulman faith, 
Kividence of a, 360 
Inheritance to the estate of, 517 me 
Pupgrry.-~See Furi Ace.—Inuipitiox, #29,— 
MARRIAGE 
Of a boy, 529 
Of o girl, £29 
Their declarations credited, 53¢ 
6 
o 
Claims the estate of a person who dies with- 
out heirs, 517, 
Pusiic Property.—See PRrorerry. 
Pubic Partirioners, —Sec Joint PROPERTY. 
PUXISHMENT—— 
Oath cannot be exacted from defendant in 
claiing respecting, 402 
* Execution of, 352 
Hoodood, 175 
Definition of Hidd, 175 
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PunisHMENt—continued, PUNISHMENT— continued, 
Chapter I. And 80 likewise sodomy committed with g 


Of Zinna, or Whoredom, 176 strange woman, 185 


Whoredom may be established by proof or by 
confession, 176 

Four witnesses are necessury, 176 

Who must be particularly examined with 
respect to all the circumstances of the 
fact, 176 

Confession must be repeated four different 
times, 177 

A person may retract from his confession, 178 

Of the manner of punishment, and of the 
infliction thereof, 178 

A married person convicted of whoredom is 
to be stoned, 178 

Mode of executing lapidation, 178 

An unmarried free person is to be scourged 
with 100 stripes, 178 

Mode of executing scourging, 179 

The stripes must not all be given on one part 
of the body, 179 

Scourging must be inflicted upon a man 
standing and upon a woman sitting, 179 

A slave to receive fifty stripes, 179 

A woman is not to be stripped, 179 

Slaves cannot be punished for whoredom 
but by authority, 180 

Definition of the state of marriage which 
subjects an adulterer to lapidation, 180 

eiarine and scourging cannot be united, 
181 

Nor with respect to a woman, scourging and 
banishment, 181 

The execution of stoning is not suspended hy 
reason of sickness, 181 

But it is so on account of pregnancy, 151 

A pregnant woman convicted upon evidence 
must be imprisoned, 182 

Chapter IT. 

Of the Carnal Conjunction which occasions, 
and of that which does not occasion it, 182 

Definition of Zinna, 182 

Definition of erroneous carnal conjunctiop, 
182 

Parentage is established in a case of error 
with respect to the subject, but not in a 
case of error with respect to th act, 182 

And there is no punishment in either case, 
183 

A contract of marriage prevents, although 
avowedly illegal, 183 


ee 
Se ane coa with a wife thrice divorced 


before the expiration of her edit occasions, 
183 

Connexion with a wife divorced by implica- 
tion doesiot induce, 183 

Nor that, with a female slave of a son or 
grandson, 183 

Or of a father, mother, or wife, where mis- 
conception is pleaded, 183 

Is incurred by connexion with the slave of a 
brother, 184 

Connexion with a woman married by mis- 
take does not occasion, 184 

Connexion with a woman under an unlaw- 
ful marriage does not induce, 184 : 


« Acts of lasciviousness are to be corrected by 


Tazeer, 184 


€ 


And beastiality, 185 

Is not incurred by committ&ig whoredomfin 
a foreign country, 185 

May be inflicted by chief@magistrate within 
his camp, 185 ¢ 

Case of whoredom committed between infidel 
subjects and aliens, 186 

Whoredom committed by an infant or an 
idiot does not induce, 186 

Objection, 187 

Reply, 187 

Whoredom committed upon compulsion does 
not subject to, 187 

Case of one of the parties confessing whore- 
dom and the other pleading marriage, 187 

Case of whoredom with the female slave of 
another, who dies in consequence, 187 

Or who goes blind, 188 

The sovereign is not punishable, but is 
responsible for property, and liable to 
retaliation, 188 


Chapter ITI. 


Evidence of whoredom, and of retraction 
therefrom, 188 

Delay in giving evidence destroys its validity, 
except in cases of slander, 188 

Delay also prevents, after the Kazee’s decree 
of it, 189 

Limitation of the delay in question, 189 

The evidence of a witness is valid against 
one of the parties, although the other be 
absent, 189 

Objection, 189 

Reply, 189 

Unless the other be unknown, 189 

Case of a contradiction in evidence, 189 

Objection, 190 

Reply, 190 

Contradiction amongst the witnesses with 
regard to place, prevents the, 190 

Evidence agreeing in point of time, but 
contradictory in point of place, does not 
occasion, 190 

Evidence against a woman who is afterwards 
proved to be a virgin is void, 190 

Incompetent witnesses, by bearing testimony 
to whoredom, incur, for slander, 191 

Evidence of reprobate persons is neither 
attended with, for whoredom to the 
accused, nor with, for slander to the 
accusers, 191 

Witnesses defective in point of number incur, 
for slander, 191 

And so also, of the complete number of 
witnesses, where one of them afterwards 
proves incompetent ; but no fine is due in 
this case, except the accused suffer lapida- 
tion, when a deyit is due from the public 
treasury, 191 

The testimony of secondary witnesses in- 
validates that of primary witnesses, 192 

One of four witnesses retracting, after lapi- 

dation upon the accused, incurs, for 

slander, and is responsible for one-fourth 

of the fine of blood, 192 


( 
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But if be retract before lapidation, all the 
witnesses are liable to, 192 

One of the five witnesses retracting does not 
incur, or fme, 193 

Where justified witnesses prove afterwarda 
defective, te fine of blood is due from the 
purgators @ these witnesses, 193 

Case in which the fine of blood falls upon 
the slayer, 194 

Evidence of whoredom is valid, although 
the knowledge of the fact be unlawfully 
obtained, 194 

The accused's plea of celibacy, if unfounded, 
does net prevent lapidation, 194 

Chapter IV. 

Of Hidd Shirvrub, or the Punishment for 
Drinking Wine, 195 

General rule, 195 

Punishment is not inflicted in a case of 
confession or accusation made after the 
smell is gone off, 195 

Unless this be owing to an unavoidable delay 
in bringing the accused to the scat of 
justice, 195 

Is incurred by drinking Nabcez, 195 

The smell alone doves not suffice for conviction, 
without evidence, 196 

Nor intoxication, unless it be known to 
proceed from wine, 196 

Not to be inflicted during intoxication, 196 

For wine-drinking, to a free person, is eighty 
stripes, 196 

And to a slave forty, 195 

Confession may be retracted, 196 

The offence is proved by two witnesses, or by 
one confession, 196 

Dezree of intoxication required to induce, 
196 

Confession of any offence during intoxication 
is not regarded, 196 

Nor apostasy, 197 

Chapter Y. 

Of Hidd Kazaf, or the Punishment for 
Slander, 197 

Definition of Kazaf, 197 

For slander, to be ordered by the magistrate, 
197 

The, to a freeman is cighty stripes, 197 

To a slave forty, 197 

Description of a person, the slandering of 
whom induces, 197 

Cases which constitute slander, 197 


198 
A slave cannot demand, upon his master, nor 
a son upon his father, 198 
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Case of acknowledgment of a child, and 
subsequent denial, 200 

Objection, 200 

Reply, 200 

Accusation of a woman who has children 
destitute of any acknowledged father is 
not slander, 201 

Accusation against a person who has unlawful 
commerce is not slander, 201 

Under certain restrictions, 201 

Is a due for slandering a deceased Mokatib, 

Or a convert, before his conversion, 202 

Is incurred by an infidel who slanders a Mus- 
kulman, 202 

A Mussulman suffering for slander is incapa- 
citated from being a witness, 202 

evs infidel also with respect to Zimmees, 
209 

Case of an infidel embracing the faith during 
infliction of, 202 

A gingle, answers to all the previous repeti- 
tions of whoredom or wine drinking, 202 

Or slander, 203 


Chapter VI. 
Of Tazcer, or Chastisement :— 


Definition of the term, 203 

Chaastisement is ordained by the law, 203 

Is of four orders or decrees, 203 

Chastisement may be inflicted by the imposi- 
tion of a fine, 203 

May be-inflicted by any person, 203 

It is to be inflicted wherever it is authorized, 
204 

Chastisement is due for slandering a slave or 
an infidel, 204 

It is not incurred by calling a Mussulman an 
ass or @ hog, 204 

The degree of it is from three stripes to 
thirty-nine, 204 

Imprisonment may be added to scourging, 204 

The blows or stripes may be inflicted from the 
most lenient to the severest degree, 205 

If a person die in consequence of chastise 
ment there is no fine, 205 


Purcuask. — See SALe. 


Purcation.—Sce Evivence, 356 


Agengy for, 379 

Made by an apostate, 

Iby one who afterwards disappears, 

Tail in cases of.—See Bain. 

In claims, is of a stronger nature than giff, 


* 


Purgators.— See Eviprncx, 371 
Case of a claim of, for slandering a defunct, | PuRirIcATION— 


Of wonien, 601 
Q: . 


® 
The decease of the slandered party proventg, | QUIcKsILVER.—See Zagat, 16° 


198 
Confession of slander cannot be retracted, 


199 


199 

Equivocal accusation of whoredom incurs, 
slander, 199 ae 

And so also mutual recrimination, 200° 


R. ° 


Rapbr Mat, 454 


A term of abuse does not constitute slander, | RaHN.—See Pawns, 629 
Rakut.—See ZaAkaT, 10 note ® 


for | RatE— 


Meaning of the term as used in Mugsulman 
lawf 289 


imination between a husband amd wife | Ratits— 


induces, for slander upon the wife, 200® 


Sale by the computation of, 17, 25, 290 ® 
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Raven— 

Cannot be lawfully eaten, 591 
Rawayvat SaHReER, xxix 
-———~ Masn’roor, xxx 
Reoorps— © 

In the office of the magistrate, 336 
Rervsat— 

To swear by defendant, 402 
ResEcTion— 

Of evidence.—See Kvipuncr, 359 
RELATION— 

Acknowledgment of dying person with respect 

to a, 488 

Gift to a.—See Grrr. 

Will in favour of. —See WILLS. 
Reorating.—See ABoMINATIONS, 606 
RELIGION— 

Blended with judicial regulations, xii 

Difference of, makes no difference as to obli- 

gation of maintenance of wife, parents or 
children, 147 
But does with reference to any other relations, 
147 ? 
Reuicious Durizs— 
No wages demandable for the performance of, 
499 
Rent.—See Hrnre. 

When payable, 491 
Rerropats (Fasik)— 

. nhibitions upon.—See Inmisition, 

Yestimony of. —See Evipencn. 

Cannot be exccutor.—See WILL. 
Rr-saALE.—See Saux, 286 
Resciss1on— 

Of bequest, 674 
RESERVATION— 

In charitable appropriations.—See Aprro- 

PRIATIONS, 
In acknowledgments, — See AcKNOWLEDG- 
MENTS, 
REsERVOIR— 

Appropriation of a, 237 
REsIDENCE— 

In a place, vows concerning, 155 ° 
ResronpEnt.—See DEFENDANT, 
RESPONSIBILITY — 

In partnership.—See PartNersnir 
RESTORATION— 

Of a loan.—See Loan, 


" Resumprron— 


t 
4 


Of gifts. —See Girrs, 485 


ATION. —See Batt. —Cuaims, 404. 
tnesses retracting in case of, are liable to 
a fine, 875 
Arbitration not admitted in cases of, 343 
RETIREMENT. —See MARRIAGE, 
RETRACTATION—~ 
Of evidende.—See Evipenor, 372 
Of bequest.—See Wits, 674 
Of gfts.—See Girrg, 485 
Rerurn— 
To a divorced wife, rules respecting.—See 
Divorce, 
REVERSAL— 
Of divorce claims with respect to.—See 
DIvorog. ; e 
Rar, 240 
Rispa.—See Usury.—Sarz, 201—293 


INDEX. 


Rica— 
Definition of term, 148 
RicuTs— 
Cannot be transferred by sale, 271 
RiguatT— e 
Or returning to a divorced wife.—See Dr- 
VorcE, 103 
RIkaB— 
Definition of, 20 
Rrxaz, 14 
Risa, 489 
RIvERS— 
Deed beds of, must not be cultivated, 
61 


Of digging and of clearing, 615 
Of three descriptions, 615 
Water of, 16, 17 
RivuLET— 
Must not be dammed up for convenience of ° 
ae partner without the consent of others, 
61 
Nor can he dig a trench, or erect a mill upon 
it, 617 
Nor construct a water-engine, 617 
Riza.—See Fosterage, 67 
Roaps— 
Private, may be sold, 271 
Rooxs— 
May be lawfully eaten, 591 
Rooms— 
Partition of. —See Partition. 
Rurnovus Buinpinas.—See FINEs. 


8. 


Ss4— 
A dry measure, 121 
SABEANS— 
Marriage with, 30 
SACRIFICE OR Uzurra, 592 
Must he performed by the Yd Kirban, 592 
Ji is incumbent on a man for himself and for 
his infant children, 592 
The victim ‘for one person is a goat; and for 
any number from one to seven, a cow or 
camel, 592 
An animal held in joint property may be 
jointly offered in, 592 
Others may be admitted to a share in an 
animal purchased for, 592 
It is not incumbent on the poor or travellers, 
592 
The time of performing it, 592 
If the, be delayed beyond the proper time, 
the victim must be bestowed in charity, 
593 
The, of a blemished animal must not be all- 
mitted, 593 
But a trifling blemish does not render it 
exceptionable, 593 
An animal wanting a horn, or mad, or cas- 
trated, may be sacrificed, 593 
Any accident befalling the victim at the 
time of slaying it; does not invalidate the, 
593 
Goats, camels, cows, alone are lawful in, 594 
ge at which an animal is fit for, 594 
one of seven joint sacrificers die, #2e con- 
sent of his hejrs is requisite to the, 594 
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¢ Sarm—continued. 
. Rule with reference to the disposal of the If the quantity be of a nature capable of 


flesh, &c., of the victim, 594 

It must be slain by the sacrificer, or in his 
presencep 594 

A Kitabee may be employed to slay it, 504 

But not a Magian, 594 

Two persom@s slaying’ each other’s victim by 
mistake, must make a mutual compensa- 
tion, 594 

Of an usurped animal, 594 

Sapka.—See Girrs, 489 


SaDKa-FITTIR,—See ZAKat, 22, et seq. 
SarEEYA— 
A prodigal or spendthrift, inhibitions im- 
posed upon.— See Inursition, 526 
SaLE.—See Apominations, 603.—Duna, 603.— 
AGENCY For, 387.——Pawns, 647.—SirF SALE, 
Retractation of evidence to a, 374 
Definition of terms used in, 241 
Chapter I. 
Of Sale :— 
Is contracted by declaration and acceptance, 


Expressed either in the preterite or the pre- 
sent, 241 

Or by any expression calculated to convey 
the same meaning, 241 

Objection, 241 

Reply, 241 

The acceptance may be deferred until the 
breaking up of the meeting, whether the 
declaration he made personally, 241 

Or by letter or message, 242 

An offer made by the purchaser cannot be 
restricted by the seller to any particular 
part of the goods, 242 

Unless he oppose a particular rate or price 
to particular parts or portions, 242 

If the acceptance be not expressed in due 
time the declaration is null, 242 

Declaration and acceptance, absolutely ex- 
pressed, render the, binding, 242 

Where the article and the price are both pro- 
duced, the, is complete without any specifi- 
cation of quantity or amount, 242 

But a mention of money without a specifica- 
tion of the sum (unless it be produced upon 
the spot) is not valid, 242 

A, may be entered into either for ready 
money or with specification of a promised 
time of payment, 242 

The price must be stipulated at some known 
and determinate rate, 242 

Grain may be sold for other grain of a dif- 
ferent species, 243 

Goods may be sold by a weight or measure- 
ment which is not of any particular stan- 
dard, 243 

Except in a case of Sillim, 243 

And a, expressing the whole quantity in this 
way is altogether void, unless the amount 
of the whole be particularly specified, 243 

If the quantity agreed for, fall short, the 
purchaser may either take it or undo the 
contract, 243 : 
t if it exceed, the, is valid to the Amount 
of the quantity bargained for, 243 ° 


specification and fall short, the purchaser 
may cither take it or uudo the bargain, 
244 

But if it exceed, the, ia binding to the amount 
agreed for, 244 

If the quantity be so expressed ag to relate» 
both to description and to substance, the 
purchaser may either stand to or undo the 
bargain, whether it exceed or fall short of 
the amount specified, 244 

The, of a specific number of yards of a tene- 
ment is null, but not the, of a share, 244 

The purchase of a package of cloth is null if 
it contain more or less than the quantity 
of pieces agreed for, 244, 

Unless the seller previously specify the price 
of each particular piece, 245 

A, is null in toto, if the description of the 
goods be at all fallacious, 245 

Case of the purchase of a piece of cloth at 
so much per yard, 245 

In the, of a house, the foundation and super: 
structure are both included, 245 

In the, of Jand, the trees upon it are 
included, 245 

But not the corn, 245 

Nor in the, of a tree is the fruit then upon 
it included, 245 

But the purchaser must immediately clear 
these away, 245 

In the, of ground, the seed sown in it is 
not included, 246 

The imme-product is not included in the, of 
land or trees, although the rights and 
appendages be expressed in the contract, 
246 

Nor unless all its dependencies be generally 
expressed, 246 

Nor can any product be included after being 
gathered or cut down, 246 

Fruit may be sold upon the tree in every 
state of growth, 246 

But if the contract involve any condition not 
properly appertaining to, it 13 gull, 246 

The additional growth of fruit purchased on 
tise tree, it suffered to continue upon it, by 
consent of the seller, is the property of 
the purchaser, 246 

And so also if the purchaser take a lease of 
the tree, 247 une 

Lut this rule does not hold with r&pect to 
grain purchased upon the ground, 247 

Any new fruit which may grow in the in- 
tcrim is the property of the seller and 
purchaser, 247 ° 

Rule in the purchase of vegétables sold on a 
tree, 247 

Grain may be sold.in the ear, or pylse in the, 
husk, 247 

The, of a house includes the fixtures and 
their appendages, 248 9% 

The seller must defray the expense of 
weighers, tellers, measurers, and money- 
seabvers 248 

But the charge of weighing the price mugt be 
defrayed by the purchaser, 248 
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In barter or exchange, the mutual delivery 
must be made by both parties at the same 
time, 248 


Chapter IT. 


Of Optional Conditions :-— 

Definition of term, 248 

A condition of option may be lawfully stipu- 
lated by either party, 248 

Provided it exeeed not the term of three 
days, 248 

If it exceed three days, and the stipulating 
party declare his acceptance before the 
expiration of the third day, the, is lawful, 
249 

The payment of the price may be substituted 
as the coydition, 249 

The seller, by stipulating a condition of 
option, does not relinquish his property in 
the article sold, 249 

But the property in it devolves upon the 
purchaser where the stipulation is made on 
his part, and he is consequently responsible 
for the loss of the goods, 249 

If the purchaser have the option, and the 
goods be injured or destroyed in the in- 
terim, he is responsible for the price, 250 

But if it rest with the seller, the purchaser 
is responsible for the value only, 250 

Right of option, in the purchase of a wife, is 
not affected by cohabitation with her in the 
interim of option, 250 

Case of optional purchase of a slave related 
to the purchaser, 250 

And of aslave optionally purchased under a 
vow of emancipation, 250 

Or of a menstruous female slave, 250 

Or of a pregnant wife, 251 

Optional purchase made by a privileged slave, 
251 

Case of optional purchase of wine by a Zim- 
mee, who in the interim embraces the 
faith, 251 

The possessor of option may annul the, with 
the knowledge of the other party, or con- 
firm it without his knowledge, 251 

And even if he annul it without the other's 
knowledge, and the other be inf.rmed be- 
fore the expiration of the term, it is valid, 
252 

A right of option in, cannot descend to an 
heir, 252 

AS.ight of option may be referred to a third 
person, 252 

Case of selling two slaves, with a condition 
of option with respect to one of them, 252 

Objection, 272 

Reply, 256. 

Option of determination, 258 

It ertends to a chose out of three, but not 
out of more, 258 

Objection, 253 

Reply, 253 : 

An option of determination may involve a 
condition of option, 253 

But the term for making the de.ermination 
put not, at all events, exceed three days, 
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Of the articles referred to the purchaser's 
choice, one is the subject of the, and thé 
others are as deposits, 253 

And both may be returned in case of a cen- 
dition of option, 253 

The heir of the person cndowed with an 
option of determination ray return one of 
the two articles referred to the purchaser's 
option in case of his death, 254 

Option is declared and the, made hinding by 
any act of the purchaser in relation to the 
article sold, 254 

Any option of determination, vested jointly 
in two persons, is determined by the sub- 
sequent consent of either to the purchase, 
254 

Objection, 254 

Reply, 254 

If any article purchased under one descrip-— 
tion prove to be of another description, the 
purchaser may either confirm or annul the 
contract, 254 

Objection, 254 

Reply, 254 

Chapter ITI. 
Of Option of Inspection, 255 

A purchaser may reject an article upon in- 
spection after purchase, 255 

Although, before seeing it, he should have 
signified his satisfaction, 255 

Objection, 255 

Reply, 255 

A seller hag no option of inspection after, 
255 

The option of inspection continues in force to 
any distance of time after the contract, 
unless destroyed by circumstances, 255 

Such as would have annulled a condition of 
option, 255 

Option of inspection is destroyed by the 
sight of a part of the article, where that 
suffices as a sample of the whole, 255 

Option of inspection in the purchase of a 
house, 256 

An agent for seisin may inspect in the same 
manner as a purchaser, 256 

The inspection of a blind person may be made 
hy touch, smell, or taste, 257 

Or (in a purchase of land) by description, 257 

A sight of one of two articles, such as do 
not admit of samples, still leaves a power 
of rejecting both, 257 

The option is destroyed by the decease of 
the person with whom it rested, 257 

Cases of inspection previous to purchase, 257 

A person, after disposing of a part of his 
purchase, has no option with respect to 
the remainder, 258 


Chapter IV. 
Of Option from Defect, 258 
A purchaser discovering a defect in the article 
purchased, is at liberty to return it to the 
seller, 258 
Unless he was aware of the defect before- 
hand, 258 
Whatever tends to depreciate an article ig a 
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Defects incident to children affect the, of a 
slave during infancy, but not after ma- 
turity, 258 

Lunacy opgrates as a perpetual defect, pro- 
vided it occur after the, 259 

Defects whgh operate in the, of female 
slaves, byt not of males, 259 

Infidelity is a defect in both male and female 
slaves, 259 

Constitutional infirmities are defects in a 
female slave, 259 

A purchaser is entitled to compensation for a 
defect in an article where it has sustained 
& further blemish in his hands; but he 
cannot, in this case, return it to the seller, 
259 

A purchaser is entitled to compensation for a 
defect discovered after the article has been 
cut up, 260 

Unless, after cutting, he put it out of his 
power to restore it to the seller, 260 

Or, if the return be rendered impracticable 
by any change wrought upon the subject 
prior to the, he is entitled to compensation 
for defect, notwithstanding the, of it, 260 

Appropriation of a purchase to the use of an 
infant (implied in any act concerning it 
which has a reference to the infant) by 
precluding a return to the seller, leaves the 
purchaser no right to compensation for a 
defect, 260 

The purchaser of a slave is entitled to com- 
pensation for defect, after the death or 
emancipation of the slave, 260 

But not after the emancipation, where it has 
been granted in return for property, 261 

Nor after his death, where he has been slain 
by the purchaser, 261 

A purchaser of food is not entitled to com- 
pensation for defect after having caten it, 
261 

And so also, after having eaten only a part of 
the food, 261 

Case of defect in very perishable commodities, 
261 

Case of a purchaser selling what he has pur- 
chased, which is afterwards returned to 
him in consequence of a defect, 262 

Objection, 262 

Reply, 262 

Conduct to be observed by the magistrate, in 
case of a purchaser, after having taken pos- 
session, alleging a defect in the article, 262 

Case of a purchaser alleging the cxistence of 
a defective property before he had made 
the purchase ; and the forms of deposition 
to be required of the seller in this in- 
stance, 263 e 

Case of a person purchasing two slaves, one 
of whom proves defective, 263 

In the purchase of articles of weight, or 
measurement of capacity, the part which 


proves defective may be returned to the 
seller, 264 
If a part of such articles prove the property 


of another, still the purchaser ismot at 
Giberty to return the remainder, 264 » 


'y 


A purchaser, by applying a remedy to the 
defective article, or making usa of it, 
deprives himself of the power of returning 
it to the seller, 264 

If a purchased slave suffer amputation for a 
theft committed with the seller, the pur- 
chaser may return him, and receive back 
the price, 265 

And so also if he suffer death for a crime 
committed with the seller, 265 

Case of a slave suffering amputation for two 
thefts, one committed with the sellor, and 
the ether with the purchaser, 265 

Case of a slave, after being thrice sold, suf- 
fering amputation for a theft committed 
with the first seller, 205 

Where the purchaser grants the seller an 
exemption from defects, he cannot after- 
wards return the article, whatevor the 
defects in it may he, 266 


Chapter V, 
Of Jnrvalid, Null, and Abominable Salea, 
206 
Distinctions between a null and invalid, 266 


The property purchased under a null, is 
merely a trust in the purchaser's hands, 
207 

3ut that purchased under an invalld, be- 
comes his property, 207 

A, of prohibited things, if for money, is 
null; 267 

But if in the way of barter is invalid, 267 

The, of a Modabbir, Am-Walid, or a Mokatib 
is null, 267 

And the purchaser not responsible If thoy 
die in his hands, 267 

Of fish in water null, 268 

Or of a bird in the air, 268 

Or of afwtus in the womb, or its offspring, 
265 

Or milk in the udder, 268 

Or of hair or wool upon an animal, 268 

Invalid of any article which cannot be sepa- 
rated from its situation without injury, 
268 

Or @ which the quality or existence cannot 
he ascertained, 268 

Or the quantity of which can only be judged 
of by conjecture, 268 

Or where the bargain is determined by the 
purchaser touching the goods, &c. 269 

Is invalid of grass upon a common, 269 

Or of bees, unless in a hive, or with the 
comh, 269 

Or of silk-worms, 269 ® 

Of tame pigeons is valid, 27)» 

Of an absconded slave is invalid unless be 
be in the hands of the purchaser, 270 

Although the sellér should aftertards re-> 
cover and deliver him to the purchaser, 
270 

Of a woman's milk is invalid, 270 

Or the bristles of a hog, 270 

Objection, 270 


© Reply,?270 


Or human hair, 270 
Or undressed hides, 270 
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But animal substances of all descriptions, 
excepting those of men and hogs, may be 
either sold or converted to use, 270 

A right cannot be sold unless it involve 
property; 271 

Objection, 272 

Reply, 272 

Anything may be sold which admits of a pre- 
cise ascertainment, but not otherwise, 271 

A deception with respect to the sex invali- 
dates the, in slaves, but not in brutes, 271 

A reesale by the seller, for a sum short of the 
original price, before payment of that 
price, is invalid, 272 

But the contract is not invalid with respect 
to any other subject which may be joined 
to the original in the re-sale, 272 

Objection, 272 

Reply, 272 

The cipeenen of a specific tare invalidates 
a, 272 

Case of a dispute concerning the tare of a 
vesscl which contained the commodity, 272 

A Mussulman may commission a Christian to 
sell or purchase unlawful articles on his 
account ; and such a purchase, made by 
the agent, is valid, 272 

Is rendered invalid by the insertion of any 
condition advantageous to either party, or 
repugnant to the requisites of the contract, 
or which may occasion contention by in- 
volving an advantage to the subject of 
the, 273 

But it recovers its validity by the purchaser 
performing the condition with the article 
purchased, 273 

Ig invalid by a reservation of any advantage 
to the seller from the article sold, 274 

Or by the insertion of an invalid condi- 
tion, 274 

Or of ono which implicates the subject of 
another contract, 274 

Or by a stipulation of the payment of the 
price at a period not precisely known tc 
both parties, 274 

Or the date of the occurrence of which is 
uncertain, 274 

But it is valid where the time of piyment is 
fixed by another agreement, 274 

Invalid in consequence of stipulating an wn- 
certain term of payment, recovers its vali- 

ity by removing the uncertainty, 274 

Of & saleable with an unsaleable subject is 

invalid, 275 
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A purchaser under an invalid, may sell the 
article, in which case his right of annullingé 
the, expires, 276 

The purchaser of a lawful article in retu 
for one that is unlawful, may, after pos- 
session, dispose of it he sees fit, re- 
maining responsible only the value, 276 

The seller cannot resume the article until 
he return the purchase-money, and if the 
seller die, the purchaser is entitled to set 
up the article to, to indemnify himself for 
the price he has paid, 277 

Case of immoveable property, in which a 
change is wrought by a purchaser under an 
invalid contract, 277 

The profit acquired by the purchaser upon & 
definite article, purchased under an invalid 
contract, must be bestowed in charity, 278 

So also, profit acquired upon any article in 
which no right of property exists, 278 


Of Sales and Purchases which are Abominable, 


278 

It is abominable to enhance the price of 
mechandize by a fictitious tender of a high 
price, 278 

Or to anticipate or forestall the market, 278 

Or to enhance the price of grain, in towns, 
by a citizen selling for the farmer, 279 

Or to buy or sell on a Friday, 279 

Merchandize may be set up for, to the highest 
hidder, 279 

It is alominable to separate two infant slaves 
(or an infant and an adult), related within 
the prohibited degrees, by a, of one of 
them, 279 

Unless in pursuance of an indispensable duty, 
or in cases of unavoidable necessity, 279 

Rut such, is nevertheless valid, 279 

Adult slaves may be separated without 
offence, 280 


Chapter VI. 
Of Akala, ov Dissolution of, 280 


Definition of Akala, 280 

A, may be dissolved in consideration of an 
equivalent to the price, 280 

But not for anything greater or less, 280 

Dissolution in consideration of an equivalent 
of a different kind, is a breaking off, 281 

Of a female slave cannot be annulled after 
she has borne a child, 281 

May be dissolved previous to delivery and 
seisin of the article, 281 

Barter may be dissolved, after a destruction 
of one of the subjects, 281 


But if the unsaleable subject be property, 
the, holds good with respect to the sale- 
able subjecy, 275 

Of Laws of Lavalid, 275 

In invalid, the purchaser is responsible, not 
fore the price, but. for the value of the 
article, in case of its perishing in his 
hands, where he has taken possession of it 
by consent of the seller, 275 

The value must be paid in money, or in a 
similar, according to the seas of the 


Chapter VII. 
Of Moorabihat, and Tawleeat, that is, Sales of 
Profit and of Friendship. 281 
Definition of Moorabihat and Tawleeat, 281 
They require that the price consist of simi- 
lars; or, if otherwise, that the person who 
enters into the agreement with the pur- 
chaser should have obtained possession of 
the price in the interim: but the profit 
agreed for must be in money or specific 
articles of weight, or measurement of 


article, 276 capacity, and must be stipulated upon the 
Either party may annul the sacs before whole price, outage a not EsOporiian: 
selgin, 276 , ably upon its parts, 2 
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All intervening expenses which enhance the 
value of the article may be added to the 
prime cost, 282 

In case of an over-statement of the price, 
the purch#@er may undo the bargain, 283 

Or (in Tawleeat) deduct the excess, 283 

A profit by MMoorabibat, cannot be twice 
obtained uffon the same article, 283 

Case of Moorabihat transacted by a privi- 
leged slave with his owner, 283 

Case of Moorabihat transacted between the 
re of a stock and the purchaser, 

An article may be disposed of by Moorabihat, 
where a defect har intervened not proceed- 
ing from the seller, or where the seller has 
used the article in the interim, without 
injury to it, 284 

But if the defect be occasioned by, or com- 
pensated to, the seller, a proportionable 
deduction must be made from the price, 
285 

If the article be damaged hy an accident not 
proceeding from the seller, still it is a pro- 
per subject of Moorabihat, 285 

A mis-statement of a prompt payment instead 
of a suspended payment, leaves it in the 
power of the purchaser to undo the bargain 
in a sale either of profit, 285 

Or of friendship, 285 

In a sale of friendship the rate must he 
specified ; and the purchaser has a right 
of option until after the specification, 286 

Moveable property cannot be re-sold before 
seisin, 286 

But land may be re-sold previous to scisin by 
the first purchaser, 286 

In the re-sale of articles of weight, and 
measurement of capacity, it is requisite 

‘that the article be weighed or measured 
again by the second purchaser, 286 

It suffices that the article be.weighed or 
measured by the seller, in the purchaser's 
presence, 287 

In the, re-sale of articles of tale or longi- 
tudinal measurement, the telling or measur- 
ing by the second purchaser is not re- 
quisite, 287 

A seller may dispose of the price of his 
goods without having taken posscssion of 
them, 287 

The parties may make any subsequent addi- 
tion or abatement with respect cithe: to 
the goods or the price ; and such addition 
or abatement are incorporated in the con- 
tract, 287 

ADbjection, 287 

Reply, 287 

The price cannot be increased after the de- 
struction of the goods in the purchaser's 
hand, 288 

Objection, 288 

Reply, 288 

Prompt payment may be commuted for dis- 
tant payment, 288 

Chapter VIII. 
Of Ribba, or Usury, 289 

T finition 89 


rer 


Usury (occasioned by tate united with species) 
is unlawful, 289 

It consists in the, of an article (of weight 
or measurement of capacity) in exchange 
ts unequal quantity of the same article, 
2 

But does not exist where the quantities are 
not ascertained by some known standard of 
measurement, 289 

It is {occasioned either by an inequality in 
point of quantity, or by o suspension of 
repayment ; unless the consideration and 
the return be heterogeneous, 289 

Objection, 290 

Reply, 200 

All articles ordained by the prophet to bo 
articles of measurement, continue so, not- 
withstanding any alterations of custom ; 
and the same of all ordained by him to be 
articles of weight, 200 

All articles referred to any known standard 
of weight are considered as articles of 
weight, 290 

Note conecrning Sirf Sale, 291 

Similars may be sold for each other, without 
inducing usury, 201 

Usury cannot take place with respect to 
Faloos, as they are articles of, 201 

Objection, 291 

Reply, 291 

Flour or meal cannot be sold for wheat, 291 

Flour may be sold for flour, 292 

But not for meal, 292 

The, of flesh for a living animal is not usurious, 
292 

Nor the, of fresh dates for dricd ones, 242 

The, of the manufactured produce of an 
article in exchange for a similar article, is 
usurious, unless it exceed that article in 
quantity, 293 

One species of flesh may be sold for another 
species, 293 

The, of the milk of one animal for an un- 

e equal quantity of milk of another species 
of animal does not induce usury, 203 

Bread may he sold for flour of an unequal 
rate, 293 

Usury @annot take place between a master 
and his slave, 293 

Unless the slave be an insolvent Mazoon, 293 

Nor between a Muasulman and an infidel in a 
foreign country, 293 Q 

It may take place between a protected “alicn 
and a Mussulinan, 293 

Chapter IX. 
Of Rights and A ppendages, 293 

Definition of rights and appeRdages, as con- 
nected with, 293 » 

Difference of rights ina purchase with respect 
to a Manzil, a Dar, and a Buit, 294, 

A porch over a road, connected with a house, 
is not included in the, of it, unless it be 
expressly specified, 294 3 

The avenue is not included in the purchase of 
an apartment of a house,—nor wells or 
drains jp the purchase of lands, unless the 

* appendages be expressed in the contract, 
O94 
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Bare—continued, 
Chapter X. 
Of Claim of Right, prefered by others to the 
Subject of a Sale. 
A female slave, claimed after having produced 
a child whilst in the purchaser’s possession, 
is, together with her child, the property of 
the claimant, provided the claim be estab- 
lished by evidence ; but if the claim be 
supported by the purchaser's acknowledg- 
ment only, the child is not his property, 
204 
A person selling another as a slave, who 
afterwards proves to be free, must restore 
the purchase-money; or, if tho alleged 
slave have excited the purchaser to the 
bargain, he must restore it in defect of the 
seller, 295 
Case of claim to an immoveable property 
after a composition with respect to it, 296 


Of Fazoolee Beea, or the Sale of Property of 
another without his Consent, 296 
A, contracted without authority may be dis- 
solved by the proprietor of the subject, 
296 
If assented to, the price is the property of 
the proprietor, and deposited with a 
Fazoolee seller, 296 
Who is at liberty to dissolve the contract 
without his concurrence, 296 
if the proprietor dic, and the subject be not 
specified, the, is invalid, 297 
The emancipation, by the original proprietor, 
of a slave usurped and sold by the usurper, 
is valid, 297 
The fine incurred by maiming a slave sold 
under an usurpation goes to the purchaser, 
if the former proprietor assent to such, 
297 
The re-sale of a slave purchased from an 
usurper is rendered invalid hy the pro- 
prietor signifying his assent to the first, 
but if the slave perish in the intcrim, the 
assent is of no account, 298 : 
Objection, 298 
Reply, 298 
An article purchased through the medium of 
an unauthorized person cannot be returned 
to the proprietor, although the purchaser 
prove the want of authority, or the pro- 
prietor’s assent to the, but if the seller avow 
his not being authorized, the, is null, 298 
the, of immoveable property by an un- 
authorized person, the seller is not respon- 
sible, 299 
Chapter XI. 
Of Sillim Sales, 299 
Definition, 299 
A Sillim, is lawful, 299 
In all articles of’ weight (except dirms and 
deenars), measurement of capacity, 299 
Longitudinal measurement and tale, 299 
It is not lawful with respect to animals, 300 
Or the parts of animals, or skins, firewood, 
or hay, unless the quality be ascertained, 
300 ' 
Nor unless the subject be in continued exis- 
tence until the time of delivery, 300 


‘in 


€ 
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lt is lawful with respect to articles which 
although perishable in their nature, er 
kept in a state of preservation, or i 
situations where the article may always b. 
had, 800 . : 
It is not lawful with regpect to flesh-meat, 
301 
the period of delivery nust be specified, 
01 
Private standards of measurement cannot be 
used in it, 301 
It is not lawful under a restriction of the 
subject to the produce of a particular 
place, 301 
And requires that the genus be specified, and 
that the species, quality, quantity, period 
of delivery, rate, and place of delivery, 
be all determined, 802 
Objection, 302 
Reply, 302 
The place of delivery, however, need not be 
determined with respect to articles which 
are not of expensive carriage, 303 
oe price must be received at the meeting, 
03 
Whence, if a debt owing from the seller to the 
purchaser be considered as part of it, the, 
is invalid in that proportion, 304 
But it cannot be disposed of by the seller 
until he take possession of it, 304 
Nor can the purchaser perform any act with 
respect to the goods until he receive them, 
304 
In a dissolution of Sillim the stock cannot 
be applied to the purchase of anything 
from the seller until it be first received 
back, 304 
Objection, 304 
Reply, 304 
An article subsequently purchased and made 
over in fulfilment of a Sillim, is not held 
to be delivered, 304 
Unless the purchaser receive it first on behalf 
of the seller, and then make seisin of 
it on his own account, by two distinct 
measurements, 305 
Objection, 805 
Reply, 305 
A second measurement is not required in a 
similar receipt of article bya lender, 305 
If the seller measure the article on behalf of 
the purchaser in his absence, it is nota 
delivery, although it be measured into the 
purchaser's sack, 305 
And so also if it be measured by the seller 
into his own sack, at the purchaser's in- 
stance, although the purchaser be present, 
306 
Case of delivery of a determinate article in 
the same parcel with an undeterminate 
article, 306 
Objection, 306 
Reply, 306 
If the contract be dissolved, and the article 
advanced perish before restitution, the 
seller is responsible, 306 
« The dissolution of a, is rendered invalid by 
the article perishing before restisution, 807 


SALE—continued. oe Sursin.~——See Sarx. 
In a dispute with respect to the value of the Perfect and imperfect described, 256 
) subject, the assertion of the seller (upon | Seuzing.—See Vows. 4 
oath) must be credited, 307 SEnsvaList— 


Miscelluncaus Cases, X09 


, Tf the seller deny the appointment of a May make a will, 696 
period of delivery, the assertion of the | Sppapatrion— 


purchaser, fixing that period, must be cre- Care of infants in case of,—Se2+ Divozcr, 
dited, 307, 138 

Objection, 307 Occasioned by impotence, 126 

Reply, 307 Sex— 

In Silim, of piece goods all the qualities Deception as to, invalidates sale of slaves, 
must be particularly specified, 3808 but not of brutes, 271 


Sillim, is not valid in shells or juwels, but it i Sexrs— 


is valid in small pearls sold by weight, 308 ‘ ; 
In bricks, 308 Commerce of. --See Anomryatrons, 598 
And (in short) in all articles whieh admit a) SHWAFFA— 


general description of quality and asecer- Definition, 547 
tainment of quantity, 68 The right of, appertains toa partner in “the 
Or which are particularly detined, O08 property, a participator in the immunities 
Articles bespoke from the manufacturer, ina of the property, and a neighbour, 048 
contract of Sillim, are considered as enti- No person can claim it during the existence 
ties, 308 of one who has a superior right, 648 
And may be rejected if disapproved upon | Unless he first relinquish it, when the titlo 
delivery, 808 devolves to the next in succession, 549 
An eneagement with a manufacturer to fur- One who is a joint proprictor of only a part 
nish. guwds which it tis not eustom: ry ta of the article has a title superior to a 
bespenk is not valid, 300 neivhbour, 519 
Objection, 309 The relative situation of the property deter- 
Reply, 309 mines the right, when claimed on the plea 


of netghbourhood, 549 
The right of all the Shafees (claiming upon 


is . ' ' “oo S olit 
It is lawful to sell dogs or Tawhs, 3800 equal ground) ix equal, without any regard 


It is not lawful to sell wine or pork, 3809 to the extent of their properties, 549 
d } N \ 1) ‘Ee BOY 
Rules with ca to ae Mp i Lacange If some be fabsent, the, is adjudged equally 
uf 7] ta ‘ - 
A eae ine ee - Breve ae a amongst those who are present ;—Dbut tho 
perty to a ui iM aay absentees appearing receive ther shares, 


addition over and above the price, Is 1e- HAO 
sponsible for such addition, but not unless The right docs not operate until after the sale 
this addition be expressed as forming a of the property, 650 
part of the price, 310 ; Nor until regular demand, 550 

A female slave may he contracted in mar- Nor docs the property go to the Shafeo but 
linge by the pirchaser without bis taking hy the surrender of the purchaser, or a 


nag] roodtag - 
VEE ere of her, 31 : : : decrce of the magistrate, 550 
Case of the pur haser disappearing without II 
taking possession of his purchase, or paying Chapter IT. 


the price, 319 Of Chiims of, and Litigation concerning it 
Or of one of two purchasers disappearing 550 
under the same cireumstinegs, 311 The claims are of three kinds, 550 
Case of gold and. silver being Mndefinitely I. he immediate claim, which must be 
mentioncd tn the offer of a priee, 31] made on the instant, or the Shafee for- 
The receipt of base amoney Instead of good fcits hiv title, 550 
money, if it he lost or expended, is & com- IJ. The claim by aflirmation and taking to 
plete diseharee, 31] witness (which must be made as soon ag 
Articles of a neutral nature do not become conveniently may be after the ether), 
property but by actual scisin, 311 Lin | 
ARAKA, on Larcrny— IIT. The claim by litigation, 651 
Definition of, 205 A delay in the litigation does not invalidate 
ATOOKA Dirus, 432 the claim, 651 
: Particularly, if oceasioned by. the absence of 
ee ee : the magistrate, 552 
Definition of, 4 Rules to be observed by a magistrate on an 
2CONDARY TRUSTEES, 4746 appeal, 652 ® 


‘CcURITY— 


The mode preserihed for hie examining the 
parties, 552 


To he taken from the claimant of trove pro- The eanse may be litigated qa ddtecninead 


abv 9 
perty, ee es independent of the price of the property in 
From the heirs present, where a co-heir is dispute, 552 
missing, 212 > But thé defendant may retain the one until 
sED.—See CuLTIVATIoN, Compacts oF, 581° the other be produced, 552 ° 


° 49 
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Saarra—continued. 

The privilege is not forfeited by a delay in the 
payment, 552 

The seller may be sued whilst the house is in 
his possession, 553 

An agent for the purchaser may be sued (be- 
foge delivery to his constituent), 553 

And so also an agent for the seller, or an 
executor, 553 

The Shafee, after gaining his suit, has an 
option of inspection, and also an option 
from defect, 553 


Of Disputes relative to the Price, 553 
In disputes concerning the price, the assertion 
of the purchaser, upon oath, must be cre- 
dited, 553 
° a re likewise evidence produced by him, 
5 
And also his assertion, if the seller allege a 
larger amount, 554 
Case in which the seller’s assertion may be 
credited concerning the price, 554 
Of the Articles in lieu of which the Shafce may 
take*the Shaffa Property, 555 
The Shafce is entitled to the benefit of any 
abatement made to the purchaser, but not 
to that of a total remission, 555 
He is not liable for any augmentation agreed 
upon after the sale, 555 
If the price consist of effects, the Shafee may 
take it on paying the value of those effects ; 
but if it consist of similars, he is to pay 
an equal quantity of the aame, fh 
And so likewise, if the price consist of land, 
555 
In case of a term of credit, the Shafee may 
either wait the expiration of the term, or 
take the property immediately, upon pay- 
ing the price, 555 
Of property subject to, purchased hy a Zimmee 
for a price consisting of unlawful articles, 
556 
The Shafee may cither take the buildings or 
plantations of the purchaser (paying the 
value), or may cause them to be removed, 
556 
The Shafee is not entitled to any remune- 
ration for buildings erected or trees planted 
on land which proves the praperty of an- 
other :— but he may remove them, 557 
If the property have sustained any accidental 
or natural injury after sale, still the Shafee 
ee take it for less than the full value, 
' 55 
If the injury be committed by tho purchaser, 
the Shafee may take the ground alone at 
its estimated value, 557 
Of a Shafve taking ground with fruit trees, 
558 « 
Chapter III. 
Of “Articles concerning which Shaffa Operates, 
558 
The rig of, holds with respect to all im- 
moveable property, 558 
Unless it be sold separate from the ground on 
which it stands, 558 
A Mussulman and a Zimme are or an 
equality with respect to it, 558 


SHarriA—continued. © 


It holds with respect to property transferred 
in any shape for a cohsideration, 558 

It does not hold in a property assigned 8n 
dower, or as a compensation for Khoola, 
or as & hire, or in compensation efor 
murder, or as the price of manumission, 
559 ? 

It holds with respect toa ‘1ouse sold in order 
to pay the dower, 559 

It does not hold with respect toa house the 
possession of which is compromised by a 
sum of money, 559 

It holds with respect to a house made over in 
composition, 559 

But not with respect to property transferred 
by grant, 559 

It does not apply to property sold under a 
condition of option, 559 

But it does with respect to property so pur- 
chased, 560 

And on the Shafee taking possession, the 
purchaser’s right of option ceases, 560 

In case of sale upon option, the possessor of 
the option is Shafee of the adjacent pro- 
perty, 560 

It does not apply to property transferred 
under an invalid sale, 560 

The seller of a property under an invalid 
sale is still Shafee of the adjacent pro- 
perty, 560 

Until he deliver the property sold to the pur- 
chaser, who then has the right, 560 

Which, however, fails upon the seller resum- 
ing his property, 560 

A right of Shaffa is not created by partners 
making a partition of their joint property, 
560 

The right once relinquished cannot afterwards 
be resumed, 561 

Chapter IY. 
Of Circumstances which Invalidate the Right of 

Shatia, 561 

A right of, is invalidated by the Shafee omit- 
ting to procure evidence in due time, 561 

Or by his offering to compound it, 56] 

Or by the death of the Shafee before the 
Kazee’s decree, 561 

It is not invalidated hy the death of the 
purchaser, and therefore cannot be disposed 
of on his behalf, 562 

It is invalidated hy the Shafee selling the 
property whence he derived his right, 562 

Or by his acting as agent for the seller, 562 

He may resume his right where he had re- 
linquished it upon misinformation concern- 
ing the price, 562 

Or by the purchase, 563 " 

Or where he has been misinformed concern- 
ing the article sold, 563 

Device by which the right of, may be evaded, 
i638 

Case of a house purchased in shares, by the 
same person at different times, 563 

Where the price of the property sold is com- 
promised for a specific article, the Shafee, 
if he insist on his right, must pay the 
price, £63 
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, ® 
Miscellaneous Cases, 563 
The Shafee may take a share from one of 
% several purchasers ; but if there be several 
sellers, and only one purchaser, he must 
»__ take or relipquish the whole, 564 
In case of the sale and partition of half a 
house, the Sfafee may take the purchaser's 
lot, 564 
If one partner sell his share, the Shafee may 
annul any subsequent partition, and take 
it for the price, 504 
Acts of a father or guardian with respect to 
the Shaffa of an infant ward, 564 


SnaLars— : 
Definition of this term, 316 
Summ Taroin, 241 
Srnexrs— 
Testimony of public, not admissible, 361 
Rules respecting, 688 
Stxarxa— 
There is no hire for, 499 
Sixautar Aagxcr— 
Definition of, 224 
Sirv.—See Pawns, 637.—Sare, 296 
Agency in, is invalid, 3$1 
Tawn in, 637 
SrrF SanE— 


» 


The concession of a house by a composition 
does not induce a right, 442 

But is induced by the act of giving a house 
in composition, 442 


Detinition of, 312 
The articles opposed must be exactly equal in 
point of weight, but may differ in quality, 


ts 
SHAFEE— ; The exchange must take place upon the spot, 
The pergzon possessing the right of preserip- | 912 


tion. —See SHAFFa, 

Suauapit,—See Evipencr, 353 
SHIPPrNG— 

Not subject of Shatlh,— See SHarra, 
SHEEAS,—See Sivas, 
Snirp-— 

Claim of, 616 
Srmrkat.—See Pantrersnip, 217 
BHIRKA, or PURCHASE. Seo SALE. 


Gold may be sold for silver at an unequal rate, 
provided the exchange take place apon the 
apot, 812 

No act can be performed with relation to the 
return until it be received, 312 

Oh} etion, 313 

Reply, 3813 

(old may he gold for silver hy conjecture, 
but not gold for gold, nor silver for silver, 


Suryas— 813 

The followers of Alce.—See PReniMrany In the, of an article having gold or silver 
‘ Discourse, upon it, the price paid down is oppored to 
milop — 


the gold or silver, 313 

In the purchase of plate, if the parties 
ceparate before payment of the full price, 
the sale is valid only in the proportion 
paid, 313 

Orif it he discovered to be in part the property 
of another, the purehasor may relinquish 
the bargain, ot 

But this does not hold with respect to an 
ingot, 314 

Where the article on cach side consists of two 
species of money, the sale at an unequal 
rate is lawful, 314 

And so also where the article on one side 
consists of a certain number of coins of 
one specics, and on the other of an cyl 
nigber of two species, 315 

A deticiency of value on one side in point of 
weight, may be made up by the addition 
of any other article of proportionable value, 


Wire of a, 494, 506 
Sick.—See ACKNOWLEDGMENTS, —Btt.- Divorer. 
Of mortal iliness, rules for determining the 
state of heing, G5 
SicKNESS— 
Right of wife to maintenance in caxc of, 111 
Sick Prersons— 
Of acknowledgments made by, 156 
Divorce by.—See Divorce. 
Bail contracted for.— See Bate. 
Discharge of debt by, 437 
S§rpJIL— 
Judicial records preserved in the oflice of | ¢ 
magistrate, 336 
Sreitga.—See Dents, TRANSFER oF, 333 
Description of, 4696 
Expenses attending, 468 
Sint IpnN Saap, xait 
Sumra, 210 


SIKKIR— 815 
A species of prohibited drink, 620 A debt may be commuted in the coury: of a, 
Srtx.—See Abomination s, 597 81% 


Piece of goods sold by weight, 308 

Laws concerning the wearing of, 597 
Sipxworms,—-See Save, 269 
Sint SaLes.—See Sarr, 245, 308 

Where lawful. —Sce Sanz, 209 ; 
Sittra.—See Pawns, 637 

Agency in, is valid, 351 


Smallest term for delivery of the commodity | *'STERS— ; 
ina, 301 Must furnish 


Dissolution of, 304 brother, 148 
Incidental rules respecting, 411 SIYEFBA— 

Sruver.—See SarE, 313—Zakar. Prepon of marriage to a.—See MAnniags. 
Ornaments, 597 | SLANvEn.— Sce Pexisument, 197 


One pure and two base dirms may be sold for 
two base and one pure, 815 

Description of, and rules respecting, bare 
coinage, 315 me 

A, for base dirms ix null, if Ghey lose their 
currency before the period of payment, 316 

Rules with respect to copper coinages 316 


maintenancg to indigent 
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‘ SLAxpereR— TAHKEEM, 343 e 
Evidence of, 860 TAaKAzA, 393 
May witness a marriage, 26 TAKHARIJ— . 
SLAUGHTERED CancasEs— Or composition for inheritance, laws of, 133 
Being promiscuously mixed with carrion, 708 | Tanax.—See Divorce, 72 
SLAYING— TALAK AHSAN, 72 v . 
Of animals for food.—See ZapBan. TaLaxk Brppat, 73 
Sovomy.—See PunisuMENTS. Tatak Hoosy, 73 t 
Sorna, xv, 73 TauaK Kanayat, 84 * 
Oral law, xv Tate Mawastnat.—Sce Suarra, 550 
Stands next to the Koran, xv TALB ISH’HAD WA-TAKREER, 551 
Collection by Alee, xvi Tate Kuasvomat, $51 
Adhcrence to the, in divorce, 73 TALHA, xvii 
SooLn.—See CoMPosItION, TAMEEN Din Tira, xxix 
SvEAKING—- TaARrE— 
Vows respecting, 163 Of a vessel.—Sec SALE, 272 
STaLLIons— TasMEnA.—See Zanpan, 588 
Hire of, 499 TAWLELEAT 
STIGMATIZING— Or sales of friendship, 281 
Of a false witness, 372 Taxrs— 
Srook— Outraged by pawner, 634 
Copartrership in Profits of, 454 TAYLoR— 
Stonns-— Hire of a, 497 
Precious, not subject to any impost, 16 TAZWEES, 26 
STRANGER, OR ALIKN-~ TELLERS — 
Death of, without heirs, 518 Scller must defray capenses of.—Sece Sarg, 
StRaAyED CATTLE — 218 
Rules respecting, 210 Timporan Matrrrs— 
Subsistence of, 210 Testimony concerning, 596 
Srriking,— Sco Vows, 172 TENANT-- 
SuBsISTENCR— Evidenee of, must not be credited with re- 
To a trove animal, 210 spect to his principal, 361 
Subs s1Tut1lon— TENEMENTS. ~ See House. 
Case of payment of Zakat hy, 6 Tesrrnir, 889 
Of the value lawful, 6 TESPAMENTS.—See WILLS. 
Sutruur— Testimtonxriis (WrirrtEN) — 
Wells of. —See Zakart, 19 Various deseriptions of, 708 
Sumpruary Laws— TEYUMMIM — 
With respect. to dross and ornaments, —See A substitute for allution.—See Divorce, ~ 
ARoMINATIONS. MARKIAGH, 
Surreme Magistrate— Tie ~ 
Inquisitorial oath imposed hy, 175 Vows pronounced with reference to, 165 
Surrty.—See Bar, 318 Tirnk Laxnps— 
SuR@non — Zakat upon all the product of, 17 
Is not responsible in cases of accident to his | Levying of, 12 
patient, b04 . May be imposed on wine, 18 
SURRENDER -- In what cases to be levied upon the pro- 
(QE an article pureed), security for, 255 ducts of Jands, 16 
Swerantya—See Chae, fo. Poxgsummst.— | Titne Watrr.—See Zakat, 19 
OATHS, — COMPOSITION, Togiin Women. —See Zanat, 18, 19 
SYNAGOGUES = Tribe of, who, 8 
Founded by.—See WILLS, 600 Land belonging to, subject to double tithes, 17 
Other imposts upon the lands of, 19 
‘ | Totem varios (RELIGIOUS) — 
Enjoined, 30Y 
TRAFIIE ~ 
7. Pauitnership in, 228 
TRANSFER OF Dibts, 232 
c TREASURTS.--See ZAKAT, 1 
TAAM.—~—Sce Fdop, 280 i juried in the ground, J4 
Taata, 241 Pays a tay of one-fifti upon discovery, 16 
« Tanayvesy, 335 Not transterred by the sale of land in which 
TapnEEn,—See Ixnipition, £28 it hes, 16 
Bya prOdiGN, O28 (Trnks.—See Ganprstne, Compacts op, 585,— 
Tasurnu— Frit — 
A species of prohibited liquor, 619 Sale of, 
TauaLir— Tass with sale of Jand.—See Saxe, 245 
Or swearing of both plaintiff ana defendiauit, | Fruit not mcluded in%sale of. —Sce Sarg, 245 
— 407 Tripesr WaTER.—Sce Zakat, 19 


s 


Trove Paorerty.—Sve Zaxar, 15 


‘eovis— 

Definition of Lookta, 208 

A trove Proygrty is as a trust in the bands 
of a finder, 208 

Who is not pesponsible for any damaze it 
may sustaig in his hands, 208 

Unless he avow that he took the property 
with a view to convert it to his own use, 
208 

The finder is responsihle for the, if he have 
not witnessess to testify that he tock it for 
the owner, 208 

The, is sufficiently witnessed by the finder's 
notification of it te the bystanders, Za 

A, under ten dimns must be advertised far 
some days, and one above tem dirims, for 
ayear, 200 

A, of an insignificant nature may be eon- 
verted hy the tinder to dis own use, Boo 

If the owner do not appear in dae time, the | 
finder may either bestow the property in 
alins, or keep Wofor the owner, 20d 

Where the, has becn bestowed im alms, the 
owner may eithet ratity the abus-citi. 2oo | 

Or take indemnification trom the finda, 210! 

Objection, 210 

Reply, 210 

Or from the pauper upon whom it has been 
80 bestowed, 210 | 

Or, if still existing, may claim restitution of! 
it, 210 

Objection, 210 

Reply, 210 

Stray anunals ought to be sceured and taken 
eare of for the owner, 210 

But he is not responsible to the tader for the 
subsistence, Untees at be turn bed byw the 
order of the mayistrate, 210 

Who, if they be tit) for ine, must dircet 
them to be hired out for that purpose, 210 

Or, Wunfit, to be sold, and the price retained 
by the owner, 210 

Unless he think fit to order them oa atthe | 
pistence, Which isan that case a debt upon 
the owner, 211 | 

Sut subsistence must not be ordered for mare | 
than a few days, 211 

Nor unless the toder mroduce evidences " 

{ 
t 


proof of the, 211 
Objection, 211 
Reply, 21) 

If the finder have ne cvidetoe. the order for 
subsistence must be condition d upon the 
veracity of lis declaration, 211 

e The finder has no claim upon the owner for 
the subsistenet, unless the mude-trite exe! 

° . 1 

pressly declare, In bis ord, that thé 

owner is responsible fer the same, 212 
Sut he may retain the, from the owner until, 

he be pid for the subsistence 271 
If, however, the, perish in’ the finder’s| 

possession, after detention, be has no | 

be 
claim, 21] | 

Of unlawful articdes are to be advertised and | 
disposed of in the same mauner ae 


oF Jawful articles, 211 ° 
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Troves—continued, 


TRUST. 
Thusis— 


, 


TRUSTEES 


Usernecitany WiLts— 


@ 
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The claimant of a, must prove bia right by 
evidence, but it may be delivered to him 
upon his describing the tokens of it; in 
this case, however, the magistrate cannot 
compel a surrender, 212 

The finder surrendering the, upon description 
of the tokens, without evidenoe, must 
take security from the claimant, 212 

The tinder is not to be compelled to surrender 
the, although he acknowledge the right of 
the chumant, 212 ‘ 

A, cannot be bestowed in alms upon a rich 
person, 218 

Nor can the finder, if rich, lawfully convert it 
te his owp use, 213 

The finder, it poor, may convert the, to his 

own use, or, if rich, may bestow if upon 

Juis poor children, 219 
See Aagncy, 306 


lodges cannet be taken for, 636 
Proof of a, does not defeat a plea founded 
en Ueurpation, fit 
View of, opposed to an alleed usurpation, 421 
A pledge cannot be taken in sceurity for, 636 
Phestin —Sce Drrospry 71 
See Powas, bf 
Law re spectam, 149 
Of aomiissime person, 214 
Of a pledge, 632 
Responsibility of, and rules concerning, 847 


Ty1rni.—See Lire. 


Zahat to be levied on Wine, 13 


ng 


Usprnr.—see ARBITRATOR. 
Unatiitokiziep Prison (Fazolce)— 
Contract of marriage executed hy, 42 
Cscircemenep Prrcon 
Hvidenee of, adinissable, 363 
UycLE--- 
Testimony of a nephew concerning bis, 361 
Uxgusr Prnsox.—Sce REPKOBATE, 
Unnawith Drinxs.-- See Promisittp Liguoks, 
Un rawEui@Mliais, S01 
Usurrecr, See Pawns.--WIirs, 603 
Does not constitute property, 48 
Hatent oof, in hire. sec Hiner, 
Partition of, See Parritien, 
& 
Meaning bequests of usufruct. - See WILL. 
Ustrnin— 
Testimony uf, ee 
Ust npatdion-— e 
Of Mazoona, or Licensed Slaves, $33 
OF Uhach, O23 
Definition of the term, 533 
Arts hy which usurpation is established, 533 
A wiltul usuiper is an offender, 633 
The usurper of an article gf the clasa of 
pimilars, is responssble for a similar, if it 
be destroyed in his possession, 533 
If the article he of the class of non-similars, 
* he Se coulis for the value, 534 
The actual article usurped must Le restared 
. to the proprietor, 1f it be extant, 534 


114° INDEX. 


Ususparion—continued. 

In the place where it was usurped, 534 

And, failing of this, the usurper must be 
imprisoned until he make satisfaction, 584 

So as to occasion responsibility, cannot take 
place but in movable property, 534 

The usurper of a house is responsible for the 
furniture, 535 

But if he sell the house, and the proprietor 
ri no witnesses, he is not responsible, 
535 

An usurper of land is responsible for any 
damage occasioned by the cultivation of ft, 
535 

The usurper of a movable is responsible for 
the value, in case of its destruction, 535 

If he himself render it defective, he is 
responsible for such defect, 535 

But not for any depreciation it may have 
sustained in his hands, 535 

The usurper of a slave hiring him out to 
service, is responsible for any damage he 
nay sustain, and must bestow the wages 
in charity, 536 

But if the slave be destroyed, the wages 
may be given in part of the compensation, 
536 

All monied profits acquired by means of 
usurped money must be bestowed in 
charity, 536 

at not profits of any different description, 


Of Usurped Articles altered by Acts of the 
Usurper, 637 

An alteration wrought upon the article 
usurped vests the property of it in the 
usurper, who remains responsible to the 
originnl owner for the value of it, and 
cannot lawfully derive any advantage from 
it until such compensation be paid, 537 

Any alteration wrought upon gold or silver 
does not transfer the property of it, 538 

The construction of a building upon an 
usurped beam transfers the property* of 
the beam to the usurper, 538 

In the case of slaying an usurped animal, 
the proprictor has an option of, taking the 
carcase, receiving o compensation for the 
damage, or making it over to the usurper 
for the value, 539 

A small damage committed upon usurped 
cloth does not transfer the property of it, 
but a considerable damage gives the pro- 
prietor an option of taking it back (with a 
compensation for the damage), or making 
it over to the usurper for the value, 539 

Case of, plunting or building upon usurped 
land, 569 

Case of dying usurped cloth, or grinding 
wsurped wheat into flour, 540 

An usurper damaging the article usurped 
becomes proprictor of it upon the owner 
demand} ig the value, 641 

The amount of which is ascertained by the 
declaration of the usurper upon oath, or 
by evidence adduced by the pgoprietor, 541 

And after accepting this the proprietur can- 
not remand the article, if the compensation 
be given in conformity with his claim, 544, 


e 


Usunpation—continued. 

The sale of an usurped slave by the usurper 
is valid, upon the owner receiving the 
value as & compensation, but the emapci- 
pation of him would be invalid, 541 

The produce of an usurned property is a 
trust in the usurper’s hagds, 542 

The usurper of a female slave is not liable 
for any damage she may receive by bearing 
a child, provided the value of the child be 
adequate to such damage, 542 

The usarper of a female slave impregnating 
her is responsible for her value in case she 
die of childbirth after restoration, 543 

There is no hire for the use of an usurped 
article, but the usurper is responsible for 
any damage it may sustain, 544 

A change wrought upon an usurped article by 
an inexpensive process does not alter the* 
property, but if the process be expensive, 
the property devolves to the usurper, who 
must make a compensation, 545 

Converting usurped wine into vinegar by 
means of mixing in it some valuable ingre- 
dient, 546 

A person is responsible for destroying the 
musical instruments, &c., or the prepared 
drink of a Mussulman, 547 

And must compensate for them by paying 
their intrinsic value, 547 

The usurper of «a Modabbira is responsible 
for her value if she die in his possession, 
but not the usurper of a Mokatiba, 547 

Of the usurpation of things which are of no 
value, 544 

A Mussulman is responsible for destroying 
the wine or pork of a Zimmee, 544 

And must compensate for it by a payment of 
the value, 544 

Usurrep Property — 

Composition for, 445 

Alterations wrought upon, 527 

Damaging of, 541 

Produce of, 542 

No hire demandable for the use of, 544 

UsuRPER— 
Purchasing the article usurped whilst in his 
possession.——See UsurpatTion. 
Placing in deposit the article usurped, 476 
Usurers— 

Evidence of, 362 
Usury, 607.—See Sate, 289 
UrEnstLs— 

Composed of or ornamented with gold or 
silver, 595 

Ucurga.—See Sacririce, 


; Vv. 


VEGETABLES. —See Sate, 247 
VESSKLS— 
Those which are abominable, or otherwise, 595 
VickRoY— 
Testimony of a, 363 
VINEGAR, 622— 
Virqin— 
, Adult, cannot be contracted in .narriage 
against her will, 595 


INDEX. 
Vows—continued, 


Viraixiry— 
@ Signs of, destroyed by any accident, 85 
Evidence to, 354 
Vows, 150 
© Or Eiman, 180 
Definition, 150 
Chapter I, e 
ee of a si@fful nature are of three kinds, 
5 
Perjury, 150 
Objection, 150 
Reply, 150 
Contracted, where not fulfilled, 151 
And inconsiderate oaths, 151 
Expiation is incumbent, whether the vow be 
wilfal, a compulsory, or although the oath 
be taken under a deception of the memory, 
151 
The violation of a vow, whether by compul- 
sion or through forgetfulness, requires 
expiation, 151 
Objection, 151 
Reply, 151 
Chapter II. 
Of what Constitutes an Outh, or 
what docs not Constitute it, 161 


Vow, ane 


An oath may be expressed by using the name 
of God, or any of His customary attril-utes, 


151 

Excepting His knowledge, wrath, or mercy, 
Lil 

Tt is not constituted by using any other name, 
15] 


Particles of swearing, 152 
Swearing by the truth of God is not an oath, 


152 
The expressions, ‘‘I swear,” “IT vow,” ‘°] 
testify,” constitute an oath, without the 


name of God, 142 


Swearing by the existence of God makes an 


oath, 1oz 
A vow may be contracted by the imprecation 
of a conditional penalty, 162 
Chapter ITT. 
Of Kufura, or Expiration :— 
A vow may be evpiated by the emancipation 
of aslave, the distribution of als, 103 
Of fasting, ]od 
Previous expiation does not suffice, 153 
A sinful vow must be broken and expiated, 
154 
OF intidels, being nugatory, cannot he held as 
violated, 154 
Of abstinence, 154 
Is binding, where any condition aunexed, 155 
* Pronounced, with reservation cf the will of 
God, are null, loo 
Chapter IV. ° 
Of Vows with respect to entrance rite a 
residence ina particular place, Lio 


A, against eutering a house is not violated by 
entering a mosque, chuich, &e., 15d 

A, against entering & serai is not violated by 
entering a ruin, 156 

A, against entering any particular house is 
not broken hy entering it when ineruins, 
456 ° 


is 


Against entering in a house not violated by 
going under the roof or entering the 
portico, 156 

Case of, respecting abstinence from a thing 
in which the vower is at present engaged, 
156 , 

Against residing in alitz not broken by the 
vower's family continuing to reside there, 
157 

Chapter Y. 
Of Vows respecting various actions, such as 
coming, yoing, riding, and so forth, 157 

An evasion of, is a violation of them, 157 

An undetermined, of performance is not 
Violated until the death of the vower, 158 

Made with a view of prevention, 188 

Case of a, expressed generally, but restricted 
in its sense to some particular occasion, 
158 

Chapter VI. 
Of Vos with respect to Baling or Drinking, 
158 

With respeet to eating dates, 158 

Of abstinence from anything is not broken 
by eating that thing when it has acquired 
anew description, 1&9 

Or denomination, 159 

Chapter VII. 
Of Vows with respect to Speaking and Con- 
versing, 163 

A, against spenking to such a person is 
violated by speaking to him within hearing 
distance, although he be asleep, 168 

Case in which the vielation of the vow 
depends upon the meaning of the terns 
used in it, 168 

Case of a, against conversing with a person 
for a specified time, 163 

Repetition of prayer, Xc., at the stated seasons 
docs not vidlate a vow of silence, 163 

Made respecting the day, extends to the night 
wlso, 164 

Case of a, of inhibition restricted to a par- 
ticular occurrence, 164 

A, against conversing with a person 
degribed ix, in relation to another, not 
violated hy conversing with that person 
after the deseription with respect to the 
other is dune away, 164 

A, against conversing with such a youth 
is viclated by conversing with bin after 
manhood, 165 

Respecting converse with reference to him, 
165 

Chapter VIII. ® 
Of Vows in Munumission and Divorce 


Dis orce vowed on condition of the birth of a 
child, tikes place, although the child be 
stillborn, 166 

Freedom vowed in favour of a child that 
nay be Lorn of a female Glave, takes place 
on her firat liveborn child, 166 

Case of a, of freedom to the first pur- 

‘ chaged slave, 167 

Case of a, of freedom to a last-purchased 

slave, 167 ; 
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Vows—continued. Vows—continued, 
Case of a, of freedom to whichever of his} Chapter XIII. 


slaves shall congratulate the vower on the 
birth of a child, 167 

Emancipation of a slave in consequence of a, 
does not suffice for expiation, 167 

But the.cmancipation of a father in conse- 
quence of purchase suffices, 167 

The emancipation by purchase of a female 
slave by a person to whom she stands in 
the relation of an Am-Walid does not 
suffice, 168 

Case of a, of freedom to a female slave on 
condition of concubinage, 168 

A general vow of freedom to slaves includes 
every description of them, 169 

Case of a, of divorce indefinitely expressed, 
169 

Chapter IX. 
Of Vowa of Buying, Selling, Marriage, and 80 

forth, 169 

A, against the performance of certain acts is 
not violated by procuring an agent to per- 
form those acts, 169 

Except in the case of marriage, 
or divorce, 169 

Or any acts, the rights of which solely apper- 
tain to the vower, 169 

Nor by employing the other to do the thing 
where the advantage results solely to the 
subject of the, 170 

/, of freedom conditioned upon the sale of a 
slave, takes place on the instant of the 
sale, and the salo is null, 170 

Divorce suspended upon the not selling of a 
slave, takes place on emancipation or Tad- 
beer, 170 


manumission, 


WAFFA 


Difference in a, between the Terms Shortly an® 
in a Length of Time, 173 
A, to discharge a debt is¢fulfilled by ais- 
charging it in light or base money, or in 
money belonging to anotker, 173 
Or by means of liquidationg173 
Objection, 174 
Reply, 174 
tut not by the gift of the creditor, 174 
A, not to accept reimbursement of a debt in 
partial payments, is not violated until the 
whole debt shall have been received, 174 
Chapter XIV. 
Of Miscellaneous Cases, 174 
A, against doing a thing unrestrictively pro- 
nounced, operates as a perpetual inhibition, 
174 
A, of performance is fulfilled by a sincle 
instance of performance, 174 
An oath imposed by a supreme magistrate 
continues in furee only during the exist- 
ence of that magistrate’s authority, 175 
A, of gift is fulfilled ly the offer of a gift, 
although it be not accepted, 175 


W. 


SALE— 
Description of, 520 


Waces.—Scee Tine. 


At what time due, 491 
Toa publie partitioner, 566 


A, of general divorce in reply to a wife} Wakrnu.—-Sce Acunt. 
charging her husband with bigamy, takes | Wake or Wrqr.--See APPROPRIATIONS. 
place upon her in the same manner as} Wane (Guardian), of 
upon the rest, 170 WALLS 


Chapter X. 
Of Vows respecting Pilgrimage, Fusting, and 
Prayer, 171 
Case of a, of Masha, 171 ‘ 
Case of a, of manumission suspended upon 
the non-performance of pilgrimage, 171 
Case of a, against fasting, 17) 
Case of a, against fasting for a day, 171 
Case of a, against prayer, 171 
Chapter X1. 
Of Vows respecting Clothing and Ornaments, 
71 


OF" husband against wearing cloth of his 
wife’s manufacture, 171 
Chapter XII. 
Of Vows Concer rning Striking, Killing, and seo 
forth, iz 
A, made epainst striking a person is not 
violated by striking that person when 
daad, and the same of a vow against 
clothing, 172 
Speaking to, going to, 173 
Or washing@he person, 173 
A, against beating is violated by any act 
which causes pain, unless that act be 
committed in sport, 173 
Of slaying a person who is already dead 
* incurs the penalty, 173 


Wasaya.— Nee 
WASEEAT.-——See WILLS, 
WATLER.—See SHIRB, G15 


liuinous.—See Finns, 


WALNUTS 


Purchase and sale of, 262 
WILLs. 


All people have a right to drink from a well, 
canal, or reservoir, 613 

And also eattle, 613 

No person can alter or obstruct course of, 
running through his ground, 616 

Tn case of disputes, 617 

Right to, cannot be assigned as dower, 618 

Or given in composition for a claim, 618 

Tithe and tribute defined,—See Zak at. 

An article of neutral property, 229 

General rules respecting claims to a right 0%, 
613 


Vi ATER-CoURSE— 


Space appropriated to, 612 
Rules with respect to, 612 
As to digying, &e., 616 


WaATiR-ExGInE— 


Cannot construct on a rivulet without con- 
sent of partners, 617 


WawakiL, or Setzixe or Fixzs, 670 
WricgErs— 


« Seller must defray expense of, 248 


INDEX. 


Welcntxna anp Measuring — 
In purchase and sale, 287 
Wets.—See Wares. 
Space appropriated to, where dug in waste 


lands, 61g 
, A person digzing is responsible for accidents, ! 
662 


Digging in @highway, 373 
Partition of a, 570 
Partnership in, 229 


Appropriations of, to pious uses, 240 
Wreat— 


meal cannot be sold fer. -- 7 


Flour and 
SALE, 21 
Purchase and sale of.-—Sce 
Wuorepoa.——See Puxtsumesrs, 176 
By compulsion, £23 
Means either fornication or adultery, 29 


Rules for ascertaining the perpetration of, 176 
What acts constitute, 176 
Evidence required in.—See Ev inser, 595 
Evidence of retractation therefrom, 17> 
Purgation of witnesses, 88 
Wippa.--See Derosirs, 471 
Wibprryat, 471 
Wipow— 

No maintenanee due to, 145 

Claim of, upon her clan s custate, d47 


Wibowitvop— 
Rules to be observed by women during, 1 
Wirk.—See Dirvoner, 
Repudiated, ackhnowlediment in 
43 
Where entitled to maintenance frum hus- 
band, 140 
Must have a separate apartment, 115 
Maintenance where husband alsecntes, 
No decree for maintenance can i 
against the property of an absentee iis 
band upon the bare testimony of his, 115 
Difference of rebyion makes no difference ats 
to obligation to maintain a, 116 
Unless she be an alien, 147 
A poor man required to support, 
fant children, 148 
Wik ait, —Sce AGrncy, 
Wiha, 613 
Definition of, 513 
Of two deseriptions, 
512 
The, of a slave appertains to his emancipater, 
rendering hin Hable to fines incurred hy 
the slave, andl cndowing him with a rmght 
of inheritance, O13 
Objection, 514 
Reply, 513 
A stipulation of waving the chim to inher- 
tance is invalid, 514 
The, of a slave emancipated hy Kitabat ap | 
pertains tv his master, 514 
Objection, O14 
Reply, 14 
The same of the, of Modalbirs, Am-Walids, 
514 
And slaves emancipated by affinity, 514 
In the emancipation of a pregnant female 
slave the, of the fwtus belongs @o her 


‘ m neirstar fil4 ° 


ee 


favour of 


Tif 


nadine 


Ittakit and Mawalat, 


ee: eer. 


0777 


WILLA— continued. 


OF the Naat alat, ay vf 


But if she be not delivered in six montha 
from the date of her manumiasion, it may 
shift from him to the father’s emanei- 
pator, 514 

one of a Persian marrying a freed woman, 
515 

If the father and mother are both freed 
persons, tho, of their children belongs to 
the father's tribe, 416 

Heirship is established by the, of manumis- 
sion, 516 

An emancipatress is entitled to the, of her 
frecd-men, &e., but not of their children, 
alt 

The estate of a freed man descends to the 
lineal heir of the emaucipator, and not to 
his hetrs gene ral, OT 

f Metual Amity, 517 

Nature and effect of the contract of Mawalat, 
517 

Kither party tony dissolve the contract in 
presence af the other, S18 

Ot the uifertor party may break it off in’ the 
superier’s absence, by cnenging ina Mawa- 
lat with seme other person, 478 

But he cannot do so after the other has paid 
affine dnenrred by him, 518 

A freed-man cannot cngage in a contract of 
Mawalat, 

Gath cannot be demanded from defendant in 
respect of, 402 


i Wintva Mawaar, 
WILL - 


(Web MAsHPLAar oS 
ime | WILL: 


In divoree as contrasted with liberty and 
option, 9] 
oO Divorce, 01 


bet (ition of the terms used in, 670 
Chapter [, 
Of Walls that ai Legal and Wills hat are 

Laudabl, audof the Retractation of, O7¢ 

Are Jawful and vahd, 670 

No the extent of a third of the testator’s 
property, G71 

But not to any further extent, 671 

Unless by consent of the heins, 671 

A beaguest toan heir is not valid unless con- 
firmed by the other heirs, 671 

A beque t ta a person from whont the testator 
had received a mortal wound is not valid, 
Giz 

And if a legatee shay his ceils thy bequest 
int his favouras void, O72 

A bequest to a part of ‘the beirs is not valid, 
ee 

Bequest: are wild: between, Mussulmans and 
Aimmecs, 672 

The are planes or rejection of them is not 
determined until after the death of the 
testator, O72 ° ° 

It is laudalde to avoid making them where 
the heirs are poor, G73 

The legates becomes proprifor of the legacy 
by his acceptance of it, 673 

Which way be cither expressed or implied 
G7 

Bequest by an insolvent person is void, 673 

So byvan infant 673 


rth 
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Wri1s—continued. 


Or a Mokatib, 674 

A bequest or, in favour of a fotus in the 
womb is invalid, 674 

A female slave may be bequeathed, with the 
exception of her progeny, 674 

A bequest is rescinded by the express declara- 
tion of the testator, or by any act on his 
part implying his retractation, 674 

Or which extinguishes his property in the 
legacy, 875 

The testator’s denying his bequest is not a 
retractation of it, 675 

Nor his declaring it unlawful or usurious, 
675 

Or desiring the execution of it to be de- 
ferred, 675 

A bequest to one person is annulled by a 
subsequent bequest of the same article to 
another, 675 

Unless that other be not then alive, 675 


Chapter II. 
Concerning the Bequest of a Third of the 


4 


Estates, 676 


Of a person bequeathing two-thirds of his 
property to two persons respectively, 676 

Of Mohabat, 676 

Bequests of specific sums of money, 676 

A person bequeathing the whole of his estate 
to one, and then a third of it to another, 
676 

A bequests of a son’s portion of inheritance is 
void, but not the bequest of an equivalent 
to it, 677 

A bequest of a ‘‘ portion’ of the estate is 
executed to the extent of the smallest por- 
tion inherited from it, 677 

A bequest of ‘‘ part of the estate,” unde- 
fined, may be construed to apply to any 
part, 678 

A person bequeathing first a sixth, and then 
a third, to the same person, 678 

Or, first a third, and then a siath, to the 
same person, 678 

A persun bequeathing a third of any par- 
ticular property, if two-thirds of it be lost, 
and tho remainder come within g third of 
the testator’s estate, the legatee 1s entitled 
to the whole of such remainder, 678 

A bequest of ‘‘the third of” an article, part 

“of which is afterwards destroyed, holds 
vypth respect to a third of the remainder, 


A legacy of money must be paid in full with 
the property in hand, although all the rest 
o the estate should be expended in debts, 
679 4 

A legacy l€ft to two persons, one of them 
being at that time dead, goes entire to the 
livéng legatee, 679° 

A legacy being bequeathed to two persons in- 
definitely, if one of them die, a moiety of 
it only goM® to the other, 679 

A bequest made by a poor man is of force if 
he afterwards become rich, 679 

A bequest of any article, not exi®ing in the 


@ possession or disposal of the testator at his 
decease, is null, 679 


Witis—continued. 


Unless it was referred to his : in, 
which case it must be discharged by a pay-* 
ment of the value, 679 

Distribution of a bequest nde indefinitely 
to three different eee of persons, 
680 

Or to an individual, and a arable class of 
people, 680 

Or to a particular class of people alone, 680 

Of a third person being admitted, by the 
testator, to a participation with two other 
legatees, 680 

An acknowledgment of debt, upon death-bed, 
is efficient to the extent of a third of the 
estate, 680 

A joint bequest to an heir and a stranger is 
executed in favour of the latter only, to 
the extent of one-half, 681 

And so likewise a joint bequest to the 
murderer of the testator and a stranger, 
681 

Any accident occasioning uncertainty with 
respect to the legatces, annuls the, 681 

Bequest of an apartment in a partnership 
house, 681 

The validity of a bequest of money belonging 
to another rests upon the proprietor’s con- 
sent, 683 

An heir, after partition of the estate, acknow- 
ledging a bequest in favour of another, 
must pay the acknowledged legatee his 
proportion of such bequest, 683 

Bequest of a female slave who (previous to 
the partition of the estate) produces a 
child, 683 


Of the Period of Making, 684 


Gratuitous acts, of immediate operation, if 
executed upon death-bed, take effect to 
the extent of one-third of the property 
only, 684 

An acknowledgment on a death-bed is valid 
in favour of the person who afterwards 
hecomes an heir; but not a bequest or gift, 
O84 

Neither is an acknowledgment so made valid, 
if the principle of inheritance had existed 
in the person previous to the deed, 684 

Such acknowledgment, gift, or bequest, in 
favour of a son, being a slave, who after- 
wards becomes free, previous to the father’s 
decease, is nevertheless void, 685 

Rule for ascertaining a death-hed illness, 685 


Chapter ITT. 
Of Emancipation upon a Death-bed, and of 


Wills relative to Emancipation, 685 


Emancipation, gift, and acts of Mohabat, on 
a death-bed, take effect to the extent of a 
third of the property, 685 

Of a Mohabat and an emancipation by the 
same person, 685 

Mohabat and emancipation precede in their 
execution the actnal bequests, 686 

The appropriation of a sum by bequest to 
the emancipation of a slave is annulled by 
the subsequent loss or failure of any part 

eof it, but not the appropriation of a sum 
to the performance of a pilgrimagep 686 


INDEX. 


Wriis—continued. 


Wuiis—continued. 

A slave, excoeeding one-third of the pro- 
perty, emancipated on death-bed, is ex- 
empted from emancipatory labour by the 
heirs assenting to his freedom, 687 

A bequest of emancipation in favour of a 
slave is ulled by his being made over 
In compensation for an offence committed 
by him, 687 

Where the heir and the legatee agree con- 
cerning a slave having been emancipated 
by the testator, the allegation of the heir 
is credited with respect to the date of the 
deed, 687 ; 

Of an alleged emancipation and debt credited 
by tbe heirs, 687 

Of Bequests for Pious Purposes, 688 

In the execution of bequests to certain pious 
purposes, the ordained duties precede the 
voluntary, 688 

Unless all the purposes mentioned be of 
equal importance, in which case the | 
arrangement of the testutor must he | 
followed, 688 

As well as where the purposes of the bequest | 
are of a purely voluntary nature, 6083 | 

Rules in bequests towards the performance of | 
a, pilgrimage. 

Chapter IV. 
Of Wills in favour of Ninanecn and other 
Connections, 689 | 

A bequest to a neighbour is in favour of the | 
owner of the next adjoining house, GSY 

And comprehends all competent descriptions 
of persons, 689 

Rules in bequests to the ‘As’heer” of the 
testator, 689 

And to his Khatn, 689 

And to his Akraba, 690 

Or to the Ahl of a particular person, 691 

Or of the house of a particular person, 691 

Or to the orphans, blind, lame, or widows of 
a particular race, 691 

Or to the race of a particular person, 691 ° 

Or to the Awlad of a particular race, 691 

A bequest to the heirs of a particular person 
is executed agrecably to the laws of in- 
heritance, 601 

Case of a bequest to the Mawlas of the testa- 
tor, 692 . 

Chapter V. 
Of Usufructuary Wills, 692 
An article bequeathed in usufruct, 692 | 





Must be consigned to the legatee, G92 

But if it constitute the sole estate, being a! 
slave, he 1s posscssed by the heirs and | 
legatee alternately; or, Leing a house, it 
is held among them in ticir due proj%r- 
tions, 692 | 

Nor are the heirs in the latter instance allowed 
to sell their slaves, 693 

The bequest becomes void on the death of 
the legatee, 693 

A bequest of the produce of an article does 
not entitle the legatee to the personal use 
of the article, 603 : 

Nor doea a bequest of the use entitfé him to 
let it to hire, 693 








Tt 


A bequest of the use of a slave dees not 
entitle the legatee to carry him out of the 
lr unless his family reside claewhere, 

A bequest of a year's product, if the article 
exceed a third of the estate, does not 
vase the legatee to a consignment of it, 

Tn a bequest of the use of an article to one, 
and the substance of it to another, the 
legatee of usufruct is exclusively entitled 
to the use during his term, 604 

A bequest of an article to one, and its con- 
tents to another, if connectedly expressed, 
entitles the second legates to nothing, 694 

A bequest of the fruit of a garden implica 
the present fruit only, unless it be ex. 
pressed in perpetuity, 603 

A bequest of the produce of an animal implies 
the existent produce only in every instance, 
GUO 

Chapter VI. 
OF Wels made by Zimmeca, 695 

A church or synagogue founded during health 
descends to the founder's heirs, 695 

In the bequest of n house to the purpose of 
an infidel pluco of worship, it is appro. 
printed accordingly, 695 

Whether any particuldtr legutees be mentioned 
or otherwise, OY 

Objection, G0 

Reply, G6 

The bequests of Zimanees are of four kinds, 
696 

The will of a sensualivt or innovator is the 
sine as of an orthodox Mussulman, unless 
he proceed to avowed apostasy, G96 

The will of a female apostate Js valid, 66 

A Moostamin may bequeath the wholy of his 
property, 696 

Sut if he bequeath a part only, tho residue 
iv transmitted to his heirs, 690 


An emancipation, or Tadbecr, granted by him 
on his death-bed, takes effect in toto, (26 
Any bequest in favour of a Moostamin is 

valit, G97 

The bequests of a Zimmee are subject to the 
sate restrictions with those of a Mussal- 
man, GUYZ 

He may make a bequest-in favéir of an 
unbelicver of a different sect, 697 

Not being a hostile infidel, 697 

Chapter VII. 

An executor having accept€d iis appointment 
in presence of the testafor, is not after- 
wards at liberty to, reject 1t, 697 

His silence leaves*him an option 6 rejection 
G97 

But any act indicative pf his aceeptanc. 
Linds him to the execution of the office. 
G27 

Havipg rejected the appointment after th 
testator’s decease, he may still accept of it 
unless the magistrate appoint an ex@cato 
in the interim, 697 , 


4 
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Wiiis—continued. 
Where a slave, a reprobate, or an infidel are 
appointed, the magistrate must nominate a 


Wiis — continued, 
Chapter VIII. 
Of Evidence with respect to Wills, 708 


proper substitute, 698 

The appointment of the testator’s slave is 
invalid if any of the heirs have attained 
to maturity, but not otherwise, 698 

In case of the executor’s incapacity, the 
magistrate must give him an assistant, 698 

Bat he must not do so on the executor 
pleading incapacity without due examina- 
tion, 693 

And if he appear perfectly equal to the office, 
he cannot be removed, 698 

Ife cannot be removed on the complaint of 
the heirs, unless his culpability be ascer- 
tained, 698 

One of two joint executors cannot act without 
the concurrence of the other, 698 

Iixcept in such matters as require immediate 
execution, 699 

Or which are of an incumbent nature, 699 

Or in which the interest or advantage of the 
estate are concerned, 699 

Case of a testator appointing different oxe- 
cutors at different times, 619 

In case of the death of a joint excutor, the 
magistrate must appoint a substitute, TOO 

Unless the deceased have himself nominated 
his successor, 700 

Te executor of an executor is his substitute 
in office, 700 

An executor is entitled to possess himself of 
the portions of infant and absent adult 
heirs on their behalf, 700 

But not of the legacies of infant or absent 
legatees, 701 

A legacy appropriated to pilgrimace, if lost, 
must be repaired to the eatent of a third 
of the estate, 701 


The evidence of two executors to the appoint- 
ment of a third is not “Valid, unless fle 
claim or admit it, 703 

The evidence of orphans tothe appointment 
of an exccutor is not adnfitted if he deny 
it, 703 

The testimony of executors with respect to 
property on behalf of an infant, 703 

Or of an absent adult, is not admitted, 703 

The mutual evidence of parties on behalf of 
each other to debts due to each from an 

estate is valid, but not their evidence to 
legacies, 704 

Unless cach legacy respectively consists of 
a slave, 704 

A inutual evidence of this nature is void 
where it involves a right of participation 
in the witnesses, 704 


Wine,—Sce Pawns, 653.-—PuNisHMENT, 195.—- 


SALE, 809. —Ustrpation, 
Purehase and sale of, 251 
Discharge of debts. —Seo Prontnrtep Liquors, 
Zakat, tithe to be levied on, 13 
Debts cannot be paid by sale of, 605 
Optional purchase of. —See Saur, 251 
Dower consisting of, 57 


Witrngess.—See DeEp. —EvVIvENCH. 


Retraction of. —See EvipEnce. 

A false, must be stigmatized, 372 

Tu case of whoredom.—See PunisHMENT. 

In marriage.—Sce MARRIAGE, 

Primary aud secondary, 192 

Hlired to give evidence, 364 

May retract in court what they have advaneed 
thiough apprehension and forgetfulness, 
oud 

Disagreemeut of, in their testimony, 365 


A legacy, after being divided off by the, Wives— 


magistrate, descends to the legatee’s heirs | 
in case of his decease, 70] 
An executor muy sell a slave of the estate, | 


Four allowed, 31 
HNqual partition of cohabition required among 
a plurality of, 66 


for the discharge of the dehts upon it, in; Woou.—Sce Sate, 208 


nbsence of the ereditors, 701 
Unless the slave be involved in debt, 701 


WoMAN— 


May execute oflice of Kazee, 341 


An executor having sold and receivedséhe price | Womex— 


of an article which afterwards proves to 
be the property of another, is accountable 
to the purchascr for the price he had 
80 received, 701 

Butgf this have been lost he may reimburse 
himself from the person to whom the 
article bad fallen by inheritance, 702 

An executor may accept a transfer for a debt 
due to his Infant ward, 702 

Or sell or gurchase movables on his account, 
102 

He may also sell movables on account of an 
abstnt adult heir, 702 

He cannot trade with his ward’s portion, 702 | 

He may sell wovable propefty on acvount of | 
the Infant ‘br absent adult brother of the 
testator, 703 

The power of a father's executor precedes 
that of the grandfather, 703 ® 

[f there be no executor, the grandfather is 
the father’s reprosentative, 703 


Wrufk.—See Approprritrove 


Evidence.— See Evipence, 354 

May appoint agent for litigation, 378 

May contract themselves in martiage, 34 

Cannot be contracted against her will, 24 

May marry on receiving advice of her widow- 
hood, or divoree, G04 

Rules as to probation, 138 

The persons of, considered as objects of re- 
spect, 187 . 

Method of, receiving evidence of being men- 
stinous, 337 

Evidence of, 3538 

Decoruin to be ohserved towards, 598 

Abstinence from, in particular situations, 691 


Sale of, upon animal, 270 


Work— 


Dail for the performance-of, 324 


WorkKMEN— 


He of. —See Hrre. 


Li: Dna. 


e 
= Y. 


YAMEEN, OR CONDITIONAL Vows. —See Divorce, 94, 
@ —Retractim of evidence to a, 

YAMEEN GaAmoos.—Sce Vow s, 180 

YAMEEN Moona@ip, 150 

YaMEEN Licno® 150 

YAawM AL Fitter, 23 

Yaw au Niur, 2 

Ya au Fitter, 22 

Ya Kirpan, 592 

YAZEED.—See Sacnirice, 


ZABLAM— 
Of Zabbah, or the slaying of aninals far foud, 
5S7 


All animals killed for food, except fish and 
locusts, must be slain by, 587 

Is of two kinds, hy choice, and of necessity, 
587 

Tt must be performed hy a Mussulman ora 
Kituhee, 587 

Provided he be a person acquainted with the 
forin of invoeation, whether man or woman, 
infant or idiot, 587 

It cannot be performed hy a Mayian, 587 

An apostate, 557 

Or an idolator, 557 

Game slain in any place by a Mobrim is un. 
lawful, or slain by any other person in holy 
ground, 587 

Rules with respect to the Tasmeea, or invoca- 
tion, 588 

In the first xpucies of, it aust be pronounced 
whilst the animal's throat is cutting; and 
In the second species, upon shooting the 
nirow, or letting loose the dog or hawk at 
the game, OS* 

Nothing must be said eacept the invocation, 
osu 

Proper method for slaying animals, 599 

It may be performed with nails, horns, or 
teeth (detached from their native placed, 
580) 

Or with any sharp instrument, 590 

Precautions to be observed by the slayer, 
590 

The animal is lawful although it be wounded 
previous to cutting Its throat, 590 

All tame animals must be slain by cuttin, the 
throat; and wild animale by chasing or 


shooting them, 500 ; 
Camels must be slain by Nahr rather than 
by, 591 
The fotus of a slain animal is uot lawful, 
591 


Of the Things which may be lawfully eaten, 
and of those which may not, 591 
All beasts and birds of prey are unlawful, 
591 . 


ZABBAR—Continued, 


e vet 


Rooks are neuter, but carrion crows and 
ravens are wolawful.—Magpiea, the croco- 
dile, otter, all insects, and the aay’ and 
mule are unlawful, 591 

Hares are neuter, 591 

No aquatic animal is lawful except fish, 592 

a ae perish of themselves are not 
awful, 


; ZABBA, —See Foor, —Hextina, 


| 
| 
| 


| 


| 
; 
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| 


Slaying animals for, 687 


ZAKAT— 


Definition of, 1 


Chapter | 


Introductory, 1 

Oblization of, and conditions upon whieh it is 
mieumbent, 1 

Not due from infants ner from maniacs, 1 

With certain exceptions, 2 

Nor from Mokntibs, 2 

Nor fiom insolyent debtors, 2 

Nor upon the necessaries of life, 2 

Nor upon uncertain property, 2 

It is due upon unquestionable property, 8 

Intention of trathe in property subjects it 
to, § 

Intention of, in the payment necessary to its 
validity, 3 

Exception under certain cireumstances, 8 


Chapter 1, 
Of Zahat from Sawyeem ; Ley from herds and 


Hock x, 4 
Definition of Sawayeem, 4 


OF Lakutof Camels, de, 4 


One goat due upon five camels, 4 

Female camels only lawful in the payment 
of, 4 

Camels of all descriptions inelnded, 6 

Of horned eattle, 

One yearling due upon thirty kine, &e, 5 

Buffaloes are tneluded with other horned 
cattle, 6 


Of (raats ora 


One due upon forty, & 

Kids or Jambs are not aceeptable payment 
unless above a year old, 5 

But males and females are equally aceept- 
able, 6 


Of HB s«co: 


One deenar per head due vpon horses, or five 
decnars per cent, or the total value, 6 

Not due upon droves consisting entirely oither 
of males or females, 6 

No, duc upon asses or mules, unlcss ta articles 
of commerce, 0 


Of Kids, Calves, and Camels Colts :— 


Not due upon young of herds or flocks until 
a year old, 6 ae 

One cumel’s colt due on twenty-five, 6 

Case of payment of, by substitution, 6 

Substitution of value lawful, @  » 

Lalbouring cattle exempt from, 7 

Must be paid dn cattle of a medium value, 7 

Law respecting property @cquired in the 
intcrim between the payments, 

Rules respecting the Afvo, 7 

Case of, being levied by the rebels or echis- 
matics, 8 


782 | | INDEX. 


“ 


eFaxat—continued. ZaKat—continued. 6 


How far the Taglib tribe are subject to, 8 
Accidental destruction induces exemption 
from, 8 . 
A partial destruction induces a proportion- 
able exemption, 
Ohapter IIT. 
-Of Silver, 9 
No, due on less than 200 dirms, 9 
And upon 200 at the rate of 24 per cent., 9 
And at the same rate for every 40 above 
200, 9 
Objection, 9 
Reply, 9 
Rules respecting the calculation of a Nisab of 
silver, 9 
Of Gold, 10 
No, due upon Jess than 20 Miskals; and 
upon 20, at the rate of 2} per cent., 10 


Rule respecting lands which re of both 
descriptions, 17 

Tithe due upon honey, 17 

And upon wild honey and fruits, 17 

And upon all the product ofgtithe lands, ig- 
discriminately, 17 

And double tithe upon thoseg]ands when held 
by Toglebees, 18 & 

Cases of transition of property in land sub- 
ject to double tithe, 18 

Land devolving from a Mussulman to a Zim- 
mee becomes subject to tribute, 18 

Case of a Mussulman, 18 

Case of a Majoos, 18 

Definition of tithe-water and of tribute- 
water, 19 

Impost upon land the property of Toglib 
women or infants, 19 


And at the same rate upon every four above} Chapter VII. 
twenty, 10 Of the Disbursement of, and of the Persons to 


General rule, 10 
Of the, of Personal Chattel Property, 10 
Due upon‘all merchandize, 10 
Mode of ascertaining the Nisab of merchan- 
dize, 10 
Property not exempted by an intervening 
defect in it, 11 
Other chattel property may be united with 
money or bullion to form a Nisah, 11 
And also silver with gold, 11 
Chanter IV, 


Of the Laws respecting those who come before 

the Collector, 11 

Declarations respecting property, when made 
upon oath, to be credited, 11 

Declarations of Zimmees to be credited, 12 

But not those of aliens, 12 

Proportion levied upon merchandize, 12 

No be levied upon the property of aliens to 


whose Use it is to be Applied, 19 

Persons to whose use it is to be applied, 19 

Definition of the terms Fakeer and Miskeen, 
19 

Allowance to the collector, 19 

Definition of other terms, 20 

Not to be bestowed upon Zimmees, 20 

Cases which do not constitute a payment of, 
2() 

Persons who are not proper objects of its 
application, 20 

To he discharged by erroneous application of 
it to an improper person, 21 

Unless that person be the slave or Mokatib 
of the donor, 21 

Other persons upon whom, may be lawfully 
bestowed, 22 

Of one city not transferrable to another, 
except in certain cascx, 22 


the value of fifty dirms or upwards, 12 Chapter VIII. 
Proportion to he levicd on the property of Of Sadka-fittir, 22 


aliens, 13 
Must not be exacted repeatedly, 13 
Tithe to be levied on wine, 13 ' 
But not on Bazat or Mozaribat property, 13 
Mazoon slaves subject to it, 14 
Unless accompanied by their owners, 1 { 
Chapter V. € 
Of Mines and Buried Treasures, 14 
Distinctions, 14 
Mines subject to a, of one-fifth, 14 
Objection, 14 
Rebiy, 14 
Case of a mine within a house, 15 
Or of lands which are private property, 15 
And of buried treasures, 15 
Of mines om buried treasures found in a 


Definition of the term, 22 

Obligation of, 22 

Conditions of the obligation, 22 

Persons upon WHOM; or in whose behalf, it is 
incumbent, 23 

Persons upon whom, or in whose behalf, it is 
not incumbent, 23 

Exception, 23 

Not incumbent on behalf of slaves kept as 
articles of traffick, 23 

Nor on behalf of a partnership slave, 28 

Incumbent on behalf of infidel slaves, 23 

But not on behalf of a slave the property of 
an infidel, 24 

ae of a slave sold with a reserve of option, 


foreign ‘aountry, 16 Of the Measure of Sadka-fittir, and of the 


Precious stones not subject to impost, 16 e 
Quicksilver subject to impost of a ee but 
not pearls or amber, 16 
Chapter VI. 


Of, upon the Bruits of the Earth, 16 
A tithe due upon the product of lands 
watered by natural means, 16 
And a half tithe upon the prodyct of lands 
watered by artificial means, 17 


of its Obligation and its Discharge, 24 

Proportion of Sadka-fittir, and of the articles 
in which it may be discharged, 24 

The time of the commencement of the obliga- 
tion, 25 

Upon partners’ property, 230 

Alms gift of Mal includes all property sub- 
ject to, 349 

Sge INHIBITION, 528 


INDRa. tee: 


ZAHTR-AL Rawayat, xxvii Zar, 3 

TR Rawavet, xxviii ZIMMEE— | 

AMIN, 827 May testify concerning a Moostamin, 368 

amin Be’t Onna, 328 Land devolving from a Mussulman to 
ZAMIN BE'L Dirk, 328 becomes subject to tribute, 18 
ZREADAT, XXViliy Zimures.—See Saux, 309.— Wits, 695 
ZER AL Kapa, xxxvi Declarations by, to be credited, 12 
ZeyF, 433 A Zakat not to be bestowed upon, 20 
ZIFFER, XXViil 9 ZINNA, or WHOREDOM, 176 
Zinar. — See ABoMINATIONS, 602. — Divorce, | Zimra, 91 

117 Zoot, 258 
ZAMINS,-—See Batt, 327 Zoota, 258 
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| Cruise of HLMLS. “ Galatea,” reer, 
'. Captain H.R H. the Duke of Edinburgh, K.G., in 1867 ~-1868. 
By the Rev. Joun Mityer, B.A., Chaplain; and Oswatp W. 
_ Brigary. Illustrated by a Photograph of H.R.H. the Duke 
of Edinburgh; and by Chromo-Lithographs and Graphotypes 
from Sketches taken on the spot by O. W. Brigrty. 8vo. 16s. 
“The book is full of adventures, and will be read with interest by 

all,” —~- Observer. 

‘It is written in a lively and spirited style, and, putting aside the 
interest it gains as the history of the hearty ad loyal reception which the 


Prince everywhere received, it is a a readable volume of travel. . . . It 
is throughout interestingly written, and will well repay perusal.”—Standard. 


“The book contains no mere dry chronicle of facts, for there are 
interspersed many interesting details of the history and scenery of the 
countries visited, and brief accounts of the manners and custome of their 
inhabitants. We do not think the most captious reader will be inclined to 


find fault either with the quality or quantity of the materials provided for 
his delectation.”-—Hzaminer. 


hea (Alex.) Ladakh. 
Royal 8vo. £1 1s. (See page 17). 


Dollinger’s First Age of Christianity. 
From the German. By Rev. H. Nutcompz Oxenuam. 8vo. 
12s. 6d. (See page 8.) 


Doran (Dr. J.) Annals of the English Stage. 
2 Vols. 8vo. 188. Also Cheap Edition, post 8vo. 68. (See p.27.) 


Drain of Silver to the East, 
And the Currency of India. By W. Nassau Legs. Post 8vo. 8s. 


Earth's History, | 
Or First Lessons in Geology. For the use of Schools and ~ 
Students. By D.T. Anstzp. Third Thousand. Feap. 8vo. 28. 


East India Calculator, 
Or Tables assisting Computation of Batta, Interest, Com- 
mission, Rent, Wages, &c., in Indian Money. With Copious 
u Tables of the Exchanges between London, Caleutta, Madras, 
and Bombay, and of the Relative Value of Coins Current in 
Hindostan, Tables of the Weights of India and China, with the | 
° tive proportions, &c. To which is subjoined an account _ 
«, of the Monies, Weights, and Measures of India, China, Persia, 
and Arabia, &c. By T. THorwron. 8vo. Lond. 18238. Reduced 
to 10s. 
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Ragh's (J. G.) Modern History. 
12mo. 68. 6d. 
Edinbargh (The Duke of) Cruise of the ‘‘Galatea.” 
With Illustrations. 8vo. 16s. (See page 5). 
Edwards’ (H. 8.) Russians at Home. 
With Hlustrations. Post 8vo. 63. (See page 25). 
Edwards’ (H. 8.) History of the Opera. 
2 Vols., 8vo. 10s. 6d. (See page 12). 


Edwards’ (H. 8.) Polish rey. 
With Illustrations. 2 Vols., 8vo. 268. 


Elementary Mathematics. 
A Course of Elementary Mathematics for the use of candidates 
for admission into either of the Military Colleges; of appli- 
cants for appointments in the Home or Indian Civil Services ; 
and of mathematical students generally. By Professor J. R. 
Young. In one closely-printed volume. 8vo., pp. 648, 12s. 
“In the work before us he has digested a complete Elementary 
Course, by aid of his long experience as a teacher and writer; and he has 
produced a very useful book. Mr. Young has not allowed his own taste 
to rule the distribution, but has adjusted his parts with the skill of a 
veteran.” —Athenawm. 


Emigration to British India ; , 
Profitable Investments for Joint-Stock Companies and for 
Emigrants who possess capital; Employment for Intelligent 
and Enterprising Young Men; ample Supplies of Cotton, Silk. 
Sugar, Rice, Indigo, Tobacco, and other Tropical Productions ; 
increased Demand for Manufactured Goods; Superseding of 
Slavery ; Openings for Missionary and Educational Societies ; 
Employment for Twenty Millions of Hindoo Labourers upon 
upwards of One Hundred Million Acres of Fertile Land in 
British India which is now Waste and Unproductive. By 
Epwarp West, of Warrington. 1857. With Map, price 5s. 

English Cardinals. 

The Lives of the English Cardinals, from Nicholas Break. 
speare (Pope Adrien IV.) to Thomas Wolsey, Cardinal Legate. 
With Historical Notices of the Papal Court. By Forxgsroxx 
Writs. In 2vols. £1 12s. 

“Tt is not only a meritorious addition to our bi hioal li : 
but a useful work in aid of the later history of the Mother Chureneof 
England. It is a Work evincing much erudition, and the Author 
spared no pains in the researches necessary to authentioste and iRustrate 
his materials.” — Morning Post. 
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lish Homes in India. | : 
art I.—The Three Loves. Part I].—The Wrong Turning, 
Two vols., Post Svo. 16s. 


These volumes were written by a lady well known in Indian © 

Society, and form a truthful picture of Indian life as it now is. 

“Two most charming volumes, containing stories of no common 
attractiveness.” —Homeward Mail. 


“The stories are written with much spirit and force, and abundanee 
of incident sustains the interest throughout.” —Hzraminer. 


lish in Western India, the: 

eing the History of the Factory at Surat, of Bombay, and 
the subordinate Factories on the Western Coasts. From the 
Earliest Period until the commencement of the Eighteenth 
Century. Drawn from Authentic Works and Original 
Documents. By P. Anpxenson, A.M. Sec. edit. 8vo. 14s. 


Escape from Gwalior. 
A Lady’s Escape from Gwalior, and Life in the Fort of Agra 
during the Mutinies of 1857. By R. M. Coopranp. 10s. 6d. 
Essays Military and Political, 
Written in India by the late Sir Henry Montgomery Law- 
rence, K.0.B., Chief Commissioner of Oude and Provisional 
Governor-General in India. 8vo. 14s. 


» Contents —Military Defence of our Indian Empire. Written 
in 1844.—The Kingdom of Oude. Written in 1845.—Mah- 
rattah History and Empire. Written in 1845.—Lord Har- 
dinge’s Indian Administration. Written in 1847.—The Indian 
Army. Written in 1855-6.—Army Reform. Written in 1856. 


Fergusson (Jas.) Tree and Serpent Worship. 
Royal 4to. £5 58, (See page 29). 

The First Age of Christianity and the Church. 
By John Ignatius Dollinger, D.D., Professor of Ecclesiastical 
History in the Unversity of Munich, &., &c. Translated 
from the German by Henry Nutcombe Oxenham, M.A., late 
Scholar of Baliol College, Oxford. Second edition. 8vo. 
pp. 440. 12s. 6d. 


Conrents.— Book I.—Christand the Apostles.— Ministry and 
Teaching of Christ.—St. Peter and St. Paul, St: James, St. 
Jude, St. John, and the remaining Apostles. 
¢ Boox IT.—Doctrine of theA postles.— Scripture and Tradition. 

‘he Trinity, Incarnation, and Redemption.—The Church and 
the Sacraments.—The last things, and the future, of the 
Church and the World. 
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The Bivet Age of Christianity, dc.,—continued. 


Boox III.—Constitution, Worship, and Life of the Apostolic 
Church, Orders and Offices of Ministry and Spiritual 
Gifts.—Ordinances of Discipline and Worship, and Religious 
Ideas.—Ecclesiastical Institutions and Customs.—Social and 
mouse Relations. 

“We are lad to the Work of so temperate and 
minded, and sakieak a theologian in a English drees. Mr. Oxenham ae 
performed his part as translator with much skill.— Guardian. 

Fits Gerald’s (W. F. Vesey) 
Egypt, India, and the Colonies. Crown 8vo. 88. 


Forbes (Dr. Duncan) History of Chess. 
8vo. 7s, 6d. (See page 11). 


Franz Schubert. 
A Musical Biography, from the German of Dr. Heinrich 
Kreisle von Hellborn. By Epwarp WILBERFORCE, Esq., 
Author of “ Social Life in Munich.” Post 8vo. 658. 


Gazetteers of India. 
Thornton, 4 vols., 8vo. £2 16s. 
s 8vo. Qls. 
‘3 (N.W.P., &.) 2 vols., 8vo. 25s. 
Pharaoh's S. India. 8vo. With 4to Atlas. £3 3s. 


Gazetteer of Southern India. 
With the Tenasserim Provinces and Singapore. Compiled 
from original and authentic sources. Accompanied by an 
Atlas, including plans of all the principal towns and canton- 
ments. Royal 8vo. with 4to. Atlas. £3 3s. 


Gazetteer of the Punjaub, Affghanistan, &o. 
Gazetteer of the Countries adjacent to India, on the north-west, 
including Scinde, Affghanistan, Beloochistan, the Punjaub, and 
the neighbouring States. By Epwarp THornton, Esq. 2 
vols. 8vo. £1 5s. ° 

Geography of India. 
Comprising an account of British India, and the various states 
enclosed and adjoining. Fcap. pp. 250. 2s. 

Geological Papers on Western India. 
Including Cutch, Scinde, and the south-east. coast of Arabia. 
To which is added a Summary of the Geology of India gene: 
rally. Edited for the Government by Henry J. Carre, 
Assistant Surgeon, Bombay Army. Royal 8vo. with folid 
Atlas of maps and plates; hafi-bound. £2 2s. 
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Town Life—Village Life—Fashionable Life—Married Life— 
School and University Life, &c., of Germany at the present 
. time, Illustrated with Songs and Pictures of the Student 
Customs at the University of Jena. By Henry Mavuew, 
Author of “ London Labour and London Poor,” &. 2 vols. 
8vo., with numerous illustrations. 18s. 
A Popular Edition of the above. With illustrations. Cr. 8v0. 78. 
“This is a work which in its outspoken and perhaps sometimes 
boisterous frankness, will shock many admirers of Géethe and Schiller, and 
of the land they lived in; but which, nevertheless, in despite of the honest 
downright blows which Mr. Mayhew distributes eo freely with his English 
cudgel on the members of almost every German class and profession, and 
on almost every German custom and institution, is full of original thought 
and observation, and may be studied with profit by both German and 
English—especially by the German.’ —Athenewm. 
Glyn's (A. C.) Civilization in the 5th Century. 
2 vols. post 8vo. £1 18. (See page 11). 
Grady’s (8. G.}) Mohamedan Law of Inheritance & Contract. 
8vo. 14s. 


Grady’s (8. G.) Hindu Law of Inheritance and Contract. 
8vo. £2 2s. 


Grady’s (8. G.) Institutes of Menu. 
8vo. 12s, 


Griffith's Ralph (T. H.) Birth of the War God. 

Bvo. bs. 

Hamilton's Hedaya. 

Four vols., 4to. Calcutta. £717s. 6d A new edition, with 

the obsolete passages omitted, and a copious Index added by 

S.G. Grady. 8vo. £1 15s. 

Handbook of British India. 

A guide to all who may have business with India. By J. H. 
Stocqueler. Third edition, with Map. 1854. Post 8vo. 6s. 
Handbook of Reference to the Maps of India. 

Giving the Lat. and Long. of all places of note. 18mo. 3s. 6d. 


4° This will be found a valuable Companion to Messrs. Allen &Co.’s 
Maps of India. 
Hedaya. | 
. Translated from the Arabic by Watrer Hamitron. In 
|  “& vols., 4to. £7 17%, 6d. . 
| 4 New Edition, with Index by 8. G. Gravy 8vo. £1 168s. 
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German Life and. Manners . 
' As seen in Saxony at the present day. With an account of 
| 
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Henry VIII. 
An Historical Sketch as affecting the Reformation in England. 
By Csartes Hastines Cottertz. Post 8vo. 6s. 


Hindoo Law of Inheritance. 
A Treatise on the Hindoo Law of Inheritance; comprising 
the Doctrines of the various Schools, with the Decisions of 
the High Courts of the several Presidencies of India, and the 
Judgments of the Privy Council of an Appeal. By Sranpis# 
Grove Grapy, Barrister-at-Law. Reader of Hindu, Mahom- 
medan and Indian Law to the Inns of Court. 8vo. £2 2. 


Hindu Law. 
Principally with reference to such portions of it as concern 
the Administration of Justice in the Courts in India. By Sir 
Thomas Strange, late Chief Justice of Madras. 2 vols. Royal 
8vo., 1880. 15s. 


Historical Results 
Deducible from Recent Discoveries in Affghanistan. By H. 
T. Painser, Bengal Civil Service. 8vo. Lond. 1844. 15s. 


Histories of India. ; 
Thornton, 6 vols., 8vo, £2 88, (See page 28). 
Thornton, 1 vol., 8vo. 12s. 
Trotter, 2 vols., 8vo. 32s. (See page 29). 
Sewell. Crown 8vo. 8s. (See page 3). 
History of Civilization in the Fifth Century. 
Translated by permission from the French of A. Frederic 
Ozanam, late Professor of Foreign Literature to the Faculty 
of Letters at Paris. By Asuspy C. Gtyn, B.A., of the Inner 
Temple, Barrister-at-Law. 2 vals., post 8vo. £1 Js. | 
“The Work will doubtless be read with pleasure by all who take an | 
interest in the early progress of Christianity.’’— Observer. 
“We can ee recommend this Werk to the attention of our 
readers, believing that if they will but glance at it, they will be satisfied | 


only by giving it the attention and careful perusal of which it is so well  , 
worthy.— Weekly Register. | 


History of Chess, , 
From the time of the Early Invention of the Game in India, 
till the period of its establishment in Western and Central | 
Europe. By Duncan Forses, LL.D. 8vo. 7s. 6d. : 
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History of China, “e 
From the Earliest Records te a.p. 420, By Tuomas THORNTON, 
Esq., Member of the Royal Asiatic Society. 8vo., gloth. ‘ 
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History of the 


From Monteverde to Donizetti. By H. SurHertanp Epwarps. 
Second edition. 2 vols., Post 8vo. 10s. 6d. 


History of the Punjaub,. 
’ And of the Rise, Progress, and Present Condition of the Sect 
and Nation of the Sikhs, By T. THorxton, Post 8vo. 8s. 


Horsburgh’s Sailing Directions. 
8th Edition. 2 vols. 4to. 


Reduced in Price from £4 6s. to £2 2s. 
Containing Directions for Sailing to and from the East Indies, 
‘China, Japan, Australia, and the Interjacent Ports of Africa 
and South America. By James Horspuraa, F.R.S., R.A.S., 
R.G.S. 8th edition, Corrected and Revised, according to the 
most Recent Surveys, by Epwarp DunstTERVILLE, Commander 
R.N., Naval Assistant to the Hydrographer of the Admiralty. 
2 vols., 4to. 1864. Pp. 848 and 881. Reduced £2 2s. 


Notice.— The Proprietors of Horspuran’s East Inpra, CHina, 
AND AUSTRALIA Sarting DIRECTIONS, have in preparation an entirely new, 
corrected, and revised edition of that work, which will be printed in one 
large 8vo. volume. As a considerable time will elapse before the new edition 
ss completed, the copies remaining on hand, of the present 4to edition, are 
offered at the above reduced price of £2 2s. Care will be taken to render 
the New Edition worthy of the name of its original compiler. The Book, 
at this reduced price, can be obtained from the CH1EF NavticaL Boox- 
SELLERS AND NAVIGATION WAREHOUSES AT THE PRINCIPAL PoRTS IN 
Great Britain. Lonpon: February, 1870. 


Horses of the Sahara, and the Manners of the Desert. 
By E. Davmas, General of the Division Commanding at Bor- - 
deaux, Senator, dc, &c. With Commentaries by the Emir 
Abd-el-Kadir (Authorized Edition). 8vo. 6s. 


“We have rarely read a work giving a more picturesque and, at the 
same time, practical accoynt of the manners and customs of a people, than 
this book on the Arabs and their horses.” Edinburgh Courant. 

“There is not 4 page in this book from which we may not gather 
useful hints or valuable information respecting the nature, habits, and 
management of horses.”— Odserver. 

Hough (Lieut.-Col. W.) Precedents in Military Law. 
8vo. cloth. 25s. 


Houston's (Arthur) Hindu and Mohammedan Law. 
. a@2mo. 5s. 
Hungary and Transylvania in 1862. 
By Professor D. T. Anstep, M.A., F.R.S., &c. Post 8vo: 5s. 
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Tluskeated Horse Doctor. 

Being an Acourate and Detailed Account, accompanied by 
more than 400 Pictorial Representations, characteristic of the 
various Diseases to which the Equine Race are subjected ; 
together with the latest Mode of Treatment, and all the re- 
quisite Prescriptions written in Plain English. By Epwarp 
Maynew, M.R.C.V.S. Author of “The Illustrated Horse 
Management.” 8vo. 18s. 6d, 


Conrents.—The Brain and Nervous System.—The Eyes.— 
The Mouth.-—The Nostrils.—The Throat.—The Chest and its 
contents.—The Stomach, Liver, &c.—The Abdomen.—The 
Urinary Organs.—The Skin.—Specific Diseases.—Limbs.— 
The Feet.—Injuries.— Operations. 

“The book contains nearly 600 pages of valuable matter, which 
reflects great credit on its author, and, owing to its practical details, the 
result of deep scientific research, deserves a place in the library of medical, 
veterinary, and non-professional readers.” — Field. 

“The book furnishes at once the bane and the antidote, as the 
drawings show the horse not only suffering from every kind of disease, but 
in the different stages of it, while the alphabetical summary at the end gives 
the cause, symptoms and treatment of each.” —Jllustrated Londen News. 


Illustrated Horse Management. 

Containing descriptive remarks upon Anatomy, Medicine, 
Shoeing, Teeth, Food, Vices, Stables; likewise a plain account 
of the situation, nature, and value of the various points ; 
together with comments on grooms, dealers, breeders, breakers, 
and trainers; also on carriages and harness. Embellished 
with more than 400 engravings from original designs made 
expressly for this work, By Epwarp Mayuyew, M.R.C.V.S. 
In One Volume. 8yvo. 18s 6d. 


Cowrexts.—The body of the horse anatomically considered. 
Puysic.—The mode of administering it, and minor operations. 
Suorine.— Its origin, its uses, and its vagieties. Tue TEETH. 
—Their natural growth, and the abuses to which they are 
liable. Foop.—The fittest time for feeding, and the kind of 
food which the horse naturally consumes. The evils which 
are occasioned by modern stables. The faults inseparable from 
most present erections which are used as stables. The so-called 
“incapacitating vices,” which are the results of injury or of 
disease. Stables as they should be. Grooms.—'Their pre- 


judices, their injuries, and their duties. Horse DraLens.~, 


Who they are: their mode gf dealing: their abeehee theit 
morality, and their secrets. Pornrs.—Their relative import- 
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ance, aud where to look for their development. Barepio.— 

Its inconsistencies and its disappointments. Breaking anp 

Trarminc.—Their errors and their results. Carziaces.—Their 
cost: their make: their excellences and their management. 

SappieRy, Harness, anD Stasix Sunpries.—Of what these 
consist; their application and their preservation. 

‘Mr. Mayhew thoroughly comprehends the matter, and all the 
masters of studs—woe may say every owner of a single pony or ass—will 
derive much profit and an equal amount of pleasure by perusing this volume, 
for the book is not only distinguished by common sense but by its power 
of amusing.” — Athenaum. 

“No horseman who can afford to buy it will regret the purchase of 
Mr. Mayhew’s Horse Management.”—ASpectator. 

India and Europe Compared. 
Being a Popular View of the State and Prospect of our Eastern 
Continental Empire. By Generar Joun Bauieas, F.R.S., 
Madras Army. Post 8vo., with Map. 7s. 


Indian and Military Law. 


Mahommedan Law of Inheritance & Contract. By 8. G. Grapy. 
8vo. 14s. 


Hamilton's Hedaya, with an Index. By 8. G. Gravy, In 


one thick volume, 8vo. 
Menu, Institutes of, with an Index. ByS8.G. Grapy. 8vo. 12s. 


Hindu Law of Inheritance and Contract. By 8S. G. Grapy. 
8vo. £2 2s. 


Hindu Law. By Sir Tuomas StrancE. 2 Vols., Royal 8vo. 15s. 


Manual of Hindu and Mahommedan Law, By Arruur 
Houston. 12mo. 6s. ° 


Indian Criminal Law and Procedure. By M. H. Staagcina. 
Royal 8vo. £1 10s. 


The Law relating to India.and the East India Company. 4to. 
1855. £38 8s, 


Indian Penal Code, In Questions and Answers. With Illus- 
trative and Explanatory Notes. By A.J. Lzwis. Imp.16mo. 7s. 6d. 


Law and Customs of Hindu Castes. By Anraur STEELE. 
Royal 8vo. £1 1s. 
Precedents in Military Law. By Lirvt-Cor. W. Hovau. 
® 8vo. 21s. 
* Practice of Courts Martial. By Hoven & Lone. 8vo. £1. 6s. 


Manual of Military Law. By Cot. J. K. Preon & J. F. Cotuizr. 
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India Administration. a 
Letters to an M.P. on the Indian Problem and its Possible 
_ Solution. By H.G. Keene. Post 8vo. 58. 


Indian Army and Civil Service List. 
Issued in January and July of each year, by permission of the 
Secretary of State for India in Council. 12mo. 6s, 


Indian Criminal Law and Procedure, 

(Including the Procedure in the High Courts, and that in the 
Courts not established by Royal Charter); with Forms of 
Charges, and notes on Evidence, illustrated by a large number 
of English cases and cases decided by the High Courts in 
India: and an Appendix of selected Acts passed by the Legis- 
lative Council relating to Criminal Matters. By M. H. Star- 
ring, Esq, LL.B., of the Inner Temple, Barrister-at-Law. 
Second edition, comprising the Criminal Procedure Act of 1869. 
Royal 8vo. 1870. £1 Ls. 


In this work the sections of the Penal Code have been arranged in 
groups, and to each group has been appended a short paragraph containing 
information collected from the schedule to the Criminal Procedure Code, as 
amended by the subsequent Acts, respecting the Courts competent to try 
offenders, the mode of arrest, and the power to take bail. Forms of charges, 
and the ebidence necessary to support them, will also be found in the proper 
places. The sections of both Codes, relating to punishments, have been col- 
lected together, so that the whole law on that subject will be found arranged 
consecutively in one chapter. The book on Procedure contains the Criminal 
Procedure Code and the High Court Procedure Actes, as well as portions of 
English statutes in force in India, illustrated and elucidated by notes con- 
taining the decisions of the High Courts on those sections which have been 
the subject of judicial note. This work is thus a complete handbook of law 
and procedure, which ts not the cuse with any of the works published tn either 
of the Presidencies. 


Indian Infanticide. : 
Its Origin, Progress, and Suppression. By Joun Cave-Bnrown, 
M.A. 8vo. 5s. 


Institutes of Menu in English. 

The Institutes of Hindu Law or the Ordinances of Menu, 
according to Gloss of Collucca. Comprising the Indian system 
of Duties, Religious and Civil, verbally translated from the 
Original, with a Preface by Sin Wiitiam Jonsgs, and collated 
with the Sanscrit Text by Graves Cuamney Haveuron, M.A., 
F.B.S., Professor of Hindu Literaturein the East India College. 
Third edition, with Preface and Index by Stanpisu G. Grapy, 
Barrister-at-Law, and Reager of Hindu, Mahommedan, and 
Indian Law to the Inns of Court. 8vo., cloth. 12s. 
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Ionian Islands in 1863. - t 
By Proresson D. T. Anstep, M.A., F.R.S., &. 8vo., with 
Maps and Cuts. 8s. 

¢ What Mr. Ansted saw in the Ionian Islands he saw well and dsider 
good auspices, and has noted down carefully.” —Saturday Review. 

Israel, 

In the Past, the Present, and the Future, or Lectures on the 
Restoration of the Jews. By Tuomas Horton, F.G.8. 12mo. 
3s. 6d. 


Japan, the Amoor and the Pacific. 
With notices of other Places, comprised in a Voyage of Circum- 
navigation in the Imperial Russian Corvette Rynda, in 1858— 
1860. By Henry A. Tintey. Eight Illustrations. 8vo. 16s. 


Jersey, Guernsey, Alderney, Sark, &c. 
The Channel Islands. Containing: Part I,—Physical Geo- 
graphy. Parr IJ,—Natural History. Parr III.—Civil His- 
tory. Part 1V.—Hconomics and Trade. By Davin THomas 
_ Anstep, M.A,, F.R.S., and Ropert Gorvon Lataam, M.A., 
M.D., F.R:S. New and Cheaper Edition in one handsome 
vo. Volume, with 72 Illustrations on Wood by Vizetelly, 
Loudon, Nicholls, and Hart ; with Map. 16s. & 
‘This is a really valuable work. A book which will long remain the 
standard authority on the subject. No one who has been to the Channel 


Islands, or who purposes going there will be insensible of its value.”— 
Saturday Review. 

“It is the produce of many hands and every hand a good one. 
Nearly everything which a man can desire to know about Jersey, Guernaey, 
Alderney and Sark, about their history, geography and natural history, 
Professor Ansted and Dr. Latham have contrived to tell,” —Athenaum. 


Jerrold’s (Blanchard) at Home in Paris. 
Post 8vo. 6s. 


Kaye (J. W.) The Sepoy War. 
Vol. 1. 185. (Seeerpage 25), 
Kaye (J. Ne Christianity in India. 
16s 


8v0. 


Kaye (J. Ww) H. St. George Tucker's Life and Correspondence. 


e 8vo. 10s, 


sa 8 - W.) Memorials of Indian Governments, 
vo. 108. 


" Keghe’s (H. G.) Mogul Empire. 
8Vvo. 9s. . 
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Keene's (H. G.) Administration in India. | 
Post 8vo. 5s. 
Kerr’s (James) Natives of India. | 
Post 8vo. 10s. 6d. (See page 28). 


Knight's (Miss Cornelia) Autobiography. 
4th Edition. 2 Vols., 8vo. 12s. 


Ladak, 
Physical, Statistical and Historical, with Notices of the sur- 
rounding Countries by AL=xaNDER CuNNINGHAM, Bengal 
Engineers. 8vo. £1 16s.; without the plates, £1 1s. ~ 


Lady Morgan's Memoirs. 
Autobiography, Diaries and Correspondence. Second Edition. 
2 Vols. 8vo , with Portraits. 18s. 


“Surveying as they do considerably more than half the last hundred 
years, and touching upon some of the most instructive events of that period, 
these volumes, it need hardly be said, are most interesting. Princes, Dukes 
and Nobles, Authors, Artists and Literati of every profession crowd the 
pages of the work.” —Daily News. 


Latham’s (Dr. RB. G.) Nationalities of Europe. 
2 Vols. 8vo. (See page 23). 


Law and Customs of Hindu Castes, 
Within the Dekhan Provinces subject to the Presidency of 
Bombay, chiefly affecting Civil Suits. By ArrHur SreEcs. 
Royal 8vo. £1 ls. 

Law Relating to India, 
And the East India Company, with Notes and Appendix 
Fifth Edition. 4to. London, 1855. £3 3s. 


Lawrence’s (Sir Henry) Essay# on Indian Subjects. 
8vo. 14s. (See page 8). 

Lees’ (Dr. W. N.) Drain of Silver to the Kast. 
Post 8vo. 8s. 


Lewis's (A. J.) Questions and Answers 
On the Indian and Penal Code, with Explanatory and Illus- 
trative Notes. Post 8vo. 7s. 6d. - 


Leyden and Erskine’s Baber. 
Meworrs oF ZEHIR-ED-Din Musammep Baper, EMPERok or 
Hrmpustan, written by himself in the Jaghatai Turki,. and 
translated partly by the late Jonn Leyven, Eeq., M.D.,and 
partly by Wret1am Easing, Esq., with Notes and a Geo- 
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graphical and Historical Introduction, together with a Map of 
the Countries between the Oxus and Jaxartes, and a Memoir 
alee Sa construction. By Cuaries Wappineton, of the ° 
East India Company's Engineers. 4to. Lond. 1826. £1 5s 


Mahommedan Law of Inheritance, &o. 

A Manual of the Mahommedan Law of Inheritance and Con- 
tract; comprising the Doctrine of the Soonee and Sheca. 
Schools, and based upon the text of Sir W. H. MacnacHten’s 
Principles and Precedents, together with the Decisions of the 
Privy Council and High Courts of the Presidencies in India. 
For the use of Schools and Students. By SranpisH GROVE 
Gravy, Barrister-at-Law, Reader of Hindoo, Mahommedan, 
and Indian Law to the Inns of Court. 8vo. 14s. 


‘ Manning (Mrs.) Ancient and Mediwval India. 
Being the History, Religion, Laws, Caste, Manners and 
Customs, Language, Literature, Poetry, Philosophy, Astronomy, 
Algebra, Medicine, Architecture, Manufactures, Commerce, 
&c., of the Hindus, taken from their writings, Amongst the 
works consulted and gleaned from may be named the Rig Veda, 
Sama Veda, Vajur Veda, Sathapatha Brahmana, Baghavat 
Gita, The Puranas, Code of Menu, Code of Yajna-valkya, 
Mitakshara, Daya Bagha, Mahabharata, Atriya, Charaka, 
Susruta, Ramayana, Raghu Vansa, Bhattikavia, Sakuntala 
Vikramorvasi, Malali and Madhava, Mudra Rakshasa, Retna- 
vali, Kumara Sambhava, Prabodah, Chandrodaya, Megha Duta, 
Gita Govinda, Panchatantra, Hitopadesa, Katha Sarit, Sagara, 
Ketala, Panchavinsati, Dasa Kumara Charita, &. By Mrs. 
ManninG, with Illustrations. 2 vols., Svo. 30s. 
“ Mra, Manning’s book will‘probably long and deservedly remain 
a standard handbook on the Literature, Arts, and Sciences of Ancient 
Indis.”—Satwrday Review. 
Manual of Hindu and Muhamedan Law. 
As administered in British India, adapted to the use of Candi- 
dates for her Majesty’s Indian Civil Service. By ARrtuuR 
Hovusren, A.M., of the Middle Temple, Barrister-at-law, of 
e Dublin University. 12mo. 5s. 
Manual of Military Law. 
By Colonel J. K. Pivon, and J. F. Coxzrer, Esq., of the 
‘ Inner Temple, Barrister-at-Law. 
Mayhew’'s (Edward) Illustrated Horse Doctor. 
Bvo. 18s. 6d. (See page 13). 








i ecient 
Mayhew’s (Edward) Illustrated Horse Management. 
_ Bro. 188.'6d. (See page 18) 
Mayhew's (Henry) German Life and Manaers. 
2 vols., 8vo, 18s. 
Also a cheaper edition, Post 8vo. 7s, 6d. (Bee page 9). 


Meadow’s (T.) Notes on China. 
~  8vo. 9s. 
Memoir of Central India. 


Including Malwa and the Adjoining Provinces, with the History 
and copious Illustrations of the Past and Present Condition of 
that Country. By Major-General Sir Joan Matooum, K.C.B., 
K.8.I. Third edition. 2 vols., 8vo. London, 1882. 12s. 


Memoirs of Baber. : 
By Leypen and Ersuine. 4to. 26s. 


Memorable Events of Modern History. 
By J. G. Epaar, Author of the Boyhood of Great Men, &c. 
Post 8vo, With Illustrations. 6s. 6d. 


Mexico. 
Travels in Mexico, South America, &, &c By G T. Vianu, 
Esq., Author of Travels in Cashmere, &c., &c. 2 vols., Post 
8vo. With Illustrations. 2ls. 


a, 


Military Works. 
Field Exercises and Evolutions of Infantry. 8vo. 48,; by 
post, 48. 8d. Pocket edition, 18.; by post, 1s. 2d. 


Queen’s Regulations and Orders for the Army. January, 1, 
1868. 8vo. 3s. 6d.; by post, 48. 2d. Pocket Edition, 1s.; by 
post, 1s. Sd. ® 


Cavalry Sword Exercises. 12mo., cloth. Js.; by post, Is. Qd. 


Cavalry Regulations. For the Instruction, Formations, and 
Movements of Cavalry. 12mo., cloth, 1869. 3s.; by post, 3s. 4d. 

Manual of Artillery Exercises, Horse Guards. 8vo. 2s. 4d.; 
by post, 28. 10d. Pocket edition 1s. ; by post, 1s. 2d. 

Manual of Field Artillery Exercises. 8vo. bs ; by post, 6s. 6d. 
Pocket edition, 1s. 6d.; by post, 1s. 8d. =; 

Standing Orders and Dress Regulations for Royal Artillery. 
8vo. 5a. . 
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Musketry Regulations, as used at Hythe. 1868. 1s.; by 
post, ls. 2d. 


a 


Beguatone for the Volunteer Force. 8vo. Is. 6d.; by post, 

1s. 1 

Regulations for Dress of General, Staff, & Regimental Officers. 
«Ba 


Infantry Sword Exercise. 6d.; by post, 7d, 


Companion to the new Rifle Musket. Comprising Practical 
Tnformation on the cleaning and management of Arms, and on the 
making of Cartridges. With Illustrations. 28. 6d.; by post, 2s. 8d. 


Medical Regulations for the Army, Instructions for the Army, 


Comprising duties of Officers, Attendants, and Nurses, &c, 1s. 8d. ; 
by post, 2s. 


Purveyors’ Regulations and Instructions, for Guidance of 
Officers of Purveyors’ Department of the Army, 35. 


Military Train Manual. 1s, 


The Sappers’ Manual. Compiled for the use of Engineer 
Volunteer Corps. By Col. W. A. Franztanp, R.E, With 
numerous Illustrations. 2s. 


Regulations for the Movements and Formation of a Division 
12mo, 38s. 


A Military System of Gymnastic Exercises, for the use of 
Instructors. By AnoHinaLD MactakEn. Crown 8vo. 1s. 6d. 


A System of Fencing, for the use of Instructors. By A. Mao- 
LAREN. Ila. 


Gymuastic Exercises, System of Fencing, and Exercises for. 
In one volume. Crown 8yvo. 8s, 


Army Equipment. Prepared at the Topographical and 
Statistical Department, War Office. By Col. Sir Henny Jamzs, 
R.E., F.B.8., &., Director. 


Part, 1. E nee ee ae by Lieut. H. M, Hozrer, 2nd Life 
Guards, 
PaRrT die-Military ee comple by Lieut. H. M. Hozrzr, 
2nd Life Guards. a he 80. 
Pant 5.— Infant ompied Oy Capt. F. Marry Perrarz, 
Royal 8vo. With Plates. 5s. 
be _ Panr 6, ee Compiled by Lieut. H. M. Hozrer, 2nd 
Life Guards, Royal 8vo. 1s. 6d. 
PaEt 7.—Hospital toe. Compiled by Capt. Martin Perris. 
Royal 8vo. With Plates. 5s. 


and-book Dictionary for the Militia and Volunteer Services, 
Containing a variety of useful information, Alphabetically arranged. 
Pocket. size, 8s. 6d.; by post, 8s. 8d. 
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Regulations applicable to the European Officer in India. Con- 
taining Staff Corps Rules, Staff Salaries, Commands, Furlough and 
Retirement Regulations, &c. By Gorge E. Cocnzans, late 
Assistant Military Secretary, India Office. 1 vol., post 8vo. 7s. 6d. 


The Military Encyclopedia; referring exclusively to the 
Military Sciences, Memoirs of distinguished Soldiers, and the Narra- 
o of Remarkable Battles. By J. H. SrocquELer. 1858. 8vo. 


“In a volume which occupies but little room, the officer and the 
soldier may here command, at a glance, the cream of many valuable works, 
and obtain information on almost any point of interest.” United Service 
Magazine. 

Treatise on Military Surveying; including Sketching in the 
Field, Plan-Drawing, Levelling, Military Reconnaissance, &c. By 
Lieut.-Col. Basti Jackson, late of the Royal Staff Corps. The 
Fifth Edition. 8vo. Illustrated by Plans, &. 14s. 


Celebrated Naval and Military Trialy. By Prrer Burke, 
Post 8vo., cloth. 108. 6d. (See page 5). 


Manual of Military Law For all ranks of the Army, Militia 
and Volunteer Services, comprising an account of the Constitution, 
Composition, and Procedure of Courts-Martial, and a Detail of the 
Crimes that may bo tried and the Sentences that may bo awarded by 
each description of Court ; also a notice of the Practice and Pro- 
cedure of Courta of Inquiry, and a short Exposition of the Luw of 
Evidence, to which is added the Volunteer Act, an account of the 

‘ law relating to Recruiting, and a Review of the Duties, Obligations, 
and Liabilities of Soldiers to Civilians aud the Civil Power; of the 
Duties of Civilians towards the Military ; and of the Legal Rights, 
Privileges and Exemptions of Soldiers. By Colonel J. K. Prrow, 
Assist. Adjutant General at Head Quarters, & J. F. Oontimr, Keq,, 
of the Inner Temple, Barrister-at-Law. Third and Revised Edition. 
Pocket size. 6s. 


Elementary Principles of Fottification. A Text-Book for 
Military Examinations. By J.T, Hypz, M.A. Royal 8vo. With 
numerous Plans and Illustrations. 10s. 6d.; by post, 11s. 


Principles of Gunnery. By Jounn T® Hype, M A., late Pro- 
fessor of Fortification and Artillery, Royal Indian Military College, 
Addiscombe. Second edition, revised and enlarged. With many 
Plates and Cuts, and Photograph of Armstrong Gun. Royal 8vo. 
14s. 

Conrents.—Laws of Matter. Air, Resistance of, to Moving 9 
Bodies. Projectiles, Rotation of, Deflections of, Excentric. Rifle, 
Principles of Shot, Laws of, Penetration of, Examples of Actual 
Penetration of. Gunpowder, Theoretical Investigation of Composi- 
tion and Combustion of,, Manufacture of, Proof of. Gun-Cction, 
Composition of, Manufactpre of, Experiments with. Ordnfnee, 
Laws of, Construction of, Manufacture of, Rise of. Guns, Manage- 
ment of. Rifles, General Principles of, Considerations affecting « 
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Rate of Twist, Form of Projectiles, Size of Bore, Pattern of 


Rifling, Whitworth, Turner, Henry, Ingram Rifles, Enfield Rifle. 
Amencan Government Rifle. Breech-Loading Rifles. Lancastere 
Guns and Rifles. Revolvers. Armstrong Rifled Guns. Description 

_ of, Construction of, Projectiles used with, Time-Fuze, Concussion- 
Fuze, Sights, Tables of Ranges, Deflections, &c., &. 


Treatise on Fortification and Artillery. By Major Hector 
StrairH. Revised and re-arranged by THomas Coox, R.N., and 
Joun T. Hypz, M.A. The Seventh Edition. In one large Royal 
8vo. volume. Illustrated by Four Hundred Plans, Outs, &c. £2 2s. 


Precedents in Military Law; including the Practice of Courts- 
_Martial ; the Mode of Conducting Trials; the Duties of Officers at 
Military Courts of Inquests, Courts of Inquiry, Courts of Requests, 
&e., &. The following are a portion of the Contents :— 

1. Military Law. 2. Martial Law. 3. Courts-Martial. 4. 
Oourts of Inquiry. 5. Courts of Inquest. 6. Courts of Request. 
7. Forms of Courts-Martial. 8. Precedents of Military Law. 9. 
Trials of Arson to Rape (Alphabetically arranged.) 10, Rebellions. 
11. Riots. 12. Miscellaneous. By Lieut.-Col. W. Hovan, late 
Deputy Judge-Advocate-General, Bengal Army, and Author of 
svoral Works on Oourts-Martial. One thick 8vo.vol. 265s. 


The Practice of Courts-Martial, by Hoveu & Lona. Thick 8vo. 
London, 1825. 26s. 


Military Sketches; containing the French Army; the Italian 
War; the Austrian Army ; the French Soldier ; the British Soldier ; 
Macmahon, Duke of Magenta; Canrobert, Marshall of France ; 
Marshal Niel; Pelissier, Duke of Malakhoff; the Chances of Ine 
vasion ; Toulon,s War Port. By Sir Lascz,tes Weaxatt, Bart. 
Post 8vo., cloth. 6s. 

The Armies of the Great Powers. By Lascriurs WRraxa Lt. 
Post 8vo. 6s. 

*," The object of this work ta to furnish a correct and detatled 
account of the amount and nature of the forces belonging to the Great 
Powers. Ata glance may be perceived the strength of the respective armiés, 
and characteristics of their troops, thew drill, discipline, and uniform. 
Although Mr. Wrasxali trests more especially of the Armies of France, 
Austria, England, Russia, and Prussia, he has not omitted those of Sardinia, 
Turkey, and Anglo-India. The valwe of such a Manual can hardly be 


over-estimated, 
‘To all whose interest in the noble art of national self-defence is as 


real as it should be, a compilation like Mr. Wraxall’s has considerable 
value.”’—Saturday Magazine. 
Military Life of the Duke of Wellington. By Jackson and 
Soorr. 2 Vols. 8vo. Maps, Plans, &. 12s. 
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Mogul Empire. 
From the death of Aurungzeb to the overthrow of the Mahratta 
Power, by Henry Grorce Keeng, B.C.S. &vo. 9s. 


This Work fills up a blank between the ending of Elphinatone’s 
and the commencement of Thornton's Histories. 


Mysteries of the Vatican ; 
Or Crimes of the Papacy. From the German of Dr. Turopore 
GREISENGER. 2 Vols. post 8vo. 21s. 


Nationalities of Europe. 
By Ropert Gorpon LatHam, M.D. 2 Vols. 8vo. 12s. 
“ The mass of facts gathered from all quarters, and crowded together 
into the pages of these volumes is something wonderful.” 
Natives of India. 
The Domestic Life, Character and Customs of the Natives of 
India. By James Kerr, M.A., late Principal of the Hindu 
College, Calcutta. Post 8vo. 10s. 6d. 


“A work of considerable interest, abounding in observation and 
anecdote, and written in a spirit of honesty and fairness.”’— Daily News. 


Nirgis and Bismillah. 

Nizais; a Tale of the Indian Mutiny, from the Diary of a 
Slave Girl, and Bismituan, or Happy Days.in Cashmere. By 
Plariz ALLARD. Post 8vo. 10s. 6d. 

“There is a correct and minute description of Delhi and its environs. 


The story of the siege, too, at much length, from an authentic native 
source.” —Athenaum. 


Notes on China. 
Desultory Notes on the Government and People of China and 
on the Chinese Language [Illustrated with a Sketch of the 
Province of Kwang-Tung, showing its Division into Depart- 
ments and Districts. By Tuomas Tyynor Meapows, Inter- 
preter to H B.M. Consulate at Canton. 8vo. Lond., 1847. 9s. 
Notes on the North Western Provinces of India. 
By a District Officer. 2nd Edition. Post 8vo., cloth. 
Contents.—Area and Population.—Soils.--Crops.—Irriga- 
tion.—Rent.—Rates.—Land Tenures. 
‘We have never read a book on India that has interested us more, 
or which to our thinking contains compressed into so small a space more 


valuable information or so many suggestive remarks. We recommend ¢he 
book most strongly to all thought{il readers.”— Athenaeum. . 


Oxenham’s (Rev. H. N.) Atonement. ; 
8vo. 103. 6d. (See page 4). 
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Oxenham’s (Rev. H. N.) First Age of Christianity, &o. 
Bvo. 128. 6d. (See page 8). . 
Ozanam’s (A. F.) Civilisation in the Fifth Century. ° 
From the French. By A.C, Giyn. 2 Vols. post 8vo. 21s. 


Pathologia Indica, 
Or the Anatomy of Indian Diseases, based upon Morbid Speci- 
mens from all parts of the Indian Empire, in the Museum of 
the Calcutta Medical College. Illustrated by detailed cases, 
with the Prescriptions and Treatment employed, and Com- 
ments, Physiological, Historical and Practical, by ALLAN WEBB, 
B.M.S. Second Edition, Royal 8vo. 14s. 
Pharmacopmia of India. 
Prepared under the authority of the Secretary of State for 
India. By Epwarp Jonn Wartna, M.D. Assisted by a Com- 
mittee appointed fur the purpose. 8vo. 6s. . 
Physical Geography. 
By Proresson D. T. Anstep, M.A., F.R.S., &. Fourth 
Edition. Post 8vo., with Illustrative Maps. 8s. 
Contents :—Parr [.—Inrropuction.—The Earth asa Planet. 
—Physical Forces. —Thé Succession of Rocks. Parr II.— 
Earts —Land.—Mountains.—Hills and Valleys.—Plateaux 
and Low Plains. Parr II]. —Water.—The Ocean.—Rivers. 
—Lakes and Waterfalls—The Phenomena of Ice,—Springe. 
Part IV.—A1r.—The Atmosphere. Winds and Storms.— 
Dew, Clouds, and Rain.—Climate and Weather. Parr V.— 
Fing.—Volcanoes and Volcanic Phenomena.—EHarthquakes. 
Part VI.—Lirz —The Distribution of Plants in the different 
Countries of the Earth—The Distribution of Animals on the 
Earth.—The Distribution of Plants and Animals in Time.— 
Effects of Human Agency on Inanimate Nature. 
“The Book is both wluable and comprehensive, and deserves a wide 
circulation.” —Observer. 
Political and Military Transactions in India. 
History of the Transactions in India, Political and Military, 
during the Administration of the Marquis of Hastings, 18183— 
1823. By Hewry T. Parser, Bengal Civil Service. 2 Vols, 
8vo. London, 1825. 18s. 
Poljsh Captivity. 
y H. 8. Epwarps. 2 Vols. 8vo. 26s. 
Practice of Courts Martial. 
¢ By Houda & Lone. In one thick 8vo. Volume. London, 


1825. 28s. 
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Précedents in Military Law; 
One thick 8vo. Vol. 25s. 

, Prinsep’s (H. T.) Historical Results. 
8vo. 15s. 

Prinsep’s (H. T.) Thibet. 
Post 8vo. 5s. 

Races and Tribes of Hindostan. | 
The People of India. A series of Photographic Illustrations 
of the Races and Tribes of Hindustan. Prepared under the 
Authority of the Government of India, by J. Forsgs Warsow, 
and Jonn WitiiamM Kays. The Work will contain about 450 
Photographs on mounts, in Hight Volumes, super royal 4to. 
£2 5s. per volume. 

Volumes 1 to 4 are now ready. £9. 


Reports on Cotton, Wool, &c. 
Reports and Documents connected with the Proceedings of the 
Kast India Company in regard to the Culture and Manufacture 
of Cotton, Wool, Raw Silk and Indigo, in India. 8vo. Lond., 
1836. 83s. 


Royle’s (Dr. J. F.) Botany of the Himalaya Mountains. 
2 Vols. royal 4to. £7 7s. (See page 4). 


Russians at Home. 
Unpolitical Sketches, showing what Newspapers they read, what 
* Theatres they frequent; and how they eat, drink and enjoy 
themselves; with other matter relating chiefly to Literature, 
Music, and Places of Historical and Religious Interest in and 
about Moscow. By H. SursErRLanD Expwarps. Second Edition, 
post 8vo., with Illustrations. 6s. 

“This is not only one of the mést amusing books that we have read 
for a long time, but also the best and most reliable account of Russian Life 
and Mduners which has hitherto been given to the public.” —~ Spectator. 
Sepoy War in India. . 

A History of the Sepoy War in India, 1857—1858. By Joun 
Wirtiam Kays, Author of ‘The History of the War in Aff- 
ghanistan,” Vol. I, 8vo. 188, (Vol. II. now ready). 
Contents oF Vou. I. :—Boox I.—Intropuctory.—The Con- 
quest of the Punjab and Pegu.—The “ Right of Lapse.”-—The 
Annexation of Oude.—Progress of Englishism. Boox II.—The 
Seroy Army: rts Risz, Procress, anp DroiinE.~—Early His- 
tory of the Native Army.—Deteriorating Influences.— [he 
Sindh Mutinies.—The Puftjaub Mutinies. Discipline of the 
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Bengal Army. Boox III.—-Tuz Ovrsegaxk oF THE Monx?— 
Lord Canning and his Council.—The Oude Administration and 
the Persian War.—The Rising of the Storm.—The First, 
Mutiny.—Progress of Mutiny.—Excitement in Upper India — 
Bursting of the Storm.— Appenpix. 

* No living writer is better qualified for the execution of the task 
which he has undertaken than the historian of the Affghan War, and we 
may at once vy baga the instalment of his work now before us is in every 
way wortby of his reputation and of its subject. He has had free access to 
all the best sources of information, and he has made excellent use of them.” 
—London Review. 

Sewell (Robert) Analytical History of India. 
Crown 8vo. 8s. (See page 3). 

Social Life in Munich. 
By Epwarp WI tBERrorcE, Esq., Second dition. Dedicated, 
by Permission, to the Bishop of Oxford. Post 8vo. 6s. 

Contents. Munich from the Outside.—Manners and Customs. | 

—Royalty—The Two Kings of ——.”’— Public Buildings — 
Picture Galleries.—Kiinstler Feste.—Cornelius in Munich.— 
Kaulbach.—Munich Artistic.—Practical Munich.—Bavarian 
Railways.—The Royal Library.—The Theatre in Munich.— 
Concerts in Munich.—Beerhouses.—Village Life in Bavaria.— 
Laws of Trade.—Laws of Marriage.— Laws of Police. 

‘A very able volume. Mr. Wilberforce isa very pleasant and agree- 
able writer whose opinion is worth hearing on the subject of modern arf 
which enters largely into the matter of his discourse.” —Saturday Review. 

“The “ Social Life” is altogether an admirable photographic picture, 
sharp and clear, and true in every line of light and shade.”—Spectator. 
Sin: Its Causes and Consequences. 

An attempt to Investigate the Origin, Nature, Extent and 
Results of Moral Evil. <A Series of Lent Lectures. By the 
Rey. Henry Curistmas, M.A., F.R,S. Post 8vo. 5s. 


Sir Everard’s Daughter. 
A Novel. By Joun Vorpy Jearrreson. Post 8vo. 5s. 
Starling (M. H.) Indian Criminal Law and Procedure. 
Second Edition. Royal 8vo. 1870. 30s. (See page 15). 
Steele (Arthur) On Hindu Caste. 
Royal 8vo. 21s. 
Strange’s (Sir T.) Hindu Law. 
2,V ols. 8vo. 15s. (See page 11). 
Stuflent’s Chemistry. 7 
Being the Seventh Edition of Household Chemistry, or the 
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Gcience of Home Life. By Ausert J. Bernays, Pa, Dr. 
F.C.S., Professor of Chemistry and Practical Chemistry at St. 
Thomas’ Hospital, Medical, and Surgical College. Post 8vo. 5s, 


Textile Manufactures and Costumes of the People of India, 
As originally prepared under the Authority of the Secretary of 
State for India in Council. By J. Forpes Waraon, M.A., 
M.D., F.R.A.S., Reporter on the Products of India. Folio, 
half-morocco, With numerous Coloured Photographs. £8 5s. 


This work—by affording a key to the Fashions of the People, and to 
the Cotton, Silk, and Wool Textiles in actual use in India—is of special 
interest to Manufacturers, Merchants, and Agents; as also to the Student 
and lover of ornamental art. 

“We congratulate Dr. Forbes Watson on having produced so useful 
and so practical a work, and on having diffused knowledge upon all material 
pay connected with the clothing of the people of India, which heretofore 

been unattainable. His book is written in a clear and thoroughly 
intelligible atyle throughout; it is handsomely got up, and saibelligied by 
numerous coloured photographs, from which the various styles of costume 
and portion of clothing, male and female, will be more ily understood 
than from mere description. The colours, too, of the various fabrics are 
given from the articles themselves, and we would in particular invite atten- 
tion to the plates at page 118, all or most being figures of respectable 
Mohammedans in Upper India in rich dresses, as conveying excellent 
impressions of colour and effect in native Indian costume.” — Times. 


The Doctrine of Development in the Bible and in the Church. 
By Rev. E. L. Buenxinsope, M A., Rector of Springthorp. 
» Incrown 8vo. 10s. 6d. 


“ This is a thoroughly well written and carefully digested treatise. 
The thoughtful theologian will be charmed with its clear and convincing 
line of argument.” — Church Review. 
“It is impossible to read these very logical pages without feeling a 
debt of gratitude to the Author for the effective method in which he a 
holds the oe of the Reformation against the Ritualistic party. It 
is a book which Protestants should not only read but study.’’—Rock. 
“Mr. Blenkinsopp’s volume is not less valuable for what it indicates 
than for what it contains. In tracing the doctrinal development of the Old 
Testament, the Author seems thoroughly in*his element.” —Academy. 
‘Their Majesties Servants” : 
Annals of the English Stage. Actors, Authors, and Audiences. 
From Thomas Betterton to Edmund Kean. By Dr. Donan, 
F.S.A., Author of “ Table Traits,” ‘‘ Lives of the Queens of 
England of the House of Hanover.” &. 2 vols., 8vo. 18s, 
“Every page of the work is barbed with wit, and will make ite way 
point foremost. .... These volumes provide entertainment for the most 
diverse tastes.’— Daily News. 2, 
“The style of the volumgs is clever and amusing in a high degree.” 
Morning Post. 
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Theories of History. . 
An Inquiry into the Theories of History,—Chance,—Law,— 
Will. With Special Reference to the Principle of Positive | 
Philosophy. By Wittram Apam. 8vo. 15s. 

“The whole book bears the evident mark of maturity of thought. 

The third chapter is full of thoughtful and able argument, in which the 

positions of Comté, and even of Mill, are powerfully and successfully 


assailed.” —Apectator. 
“It is well thought and weightily written. We have not come 


across 8 book of the present day for a considerable while so far removed 
from the common run of writing and of thinking as this one is.’’—Athenewm. 


Thomson's Lunar and Horary Tables. 
For New and Concise Methods of Performing the Calculations 
necessary for ascertaining the Longitude by Lunar Observa- 
tions, or Chronometers ; with directions for acquiring a know- 
ledge of the Principal Fixed Stars and finding the Latitude of 
them. By Davin THomson. Sixty-first edit. Royal 8vo. 10s. 


Thornton’s History of India. 
The History of the British Empire in India, by Edward 
Thornton, Esq. Containing a Copious Glossary of Indian 
Terms, and a Complete Chronological Index of Events, to aid 
the Aspirant for Public Examinations. Third edition. 1 vol. 
8vo. With Map. 12s. 

“ Mr. Thornton is master of a style of great perspicuity and vigour, 
always interesting, and frequently rising into eloquence. His power of 
painting character, and of bringing before the eye of the reader the events « 
which he relates, is remarkable, and if the knowledge of India can be 
made popular, we should say his is the pen to effect it.— Zvmes.” 

*.* The Library Edition of the above tn 6 volumes, 8v0., may be 
had, price £2 8s. 


Thornton's Gazetteer of India. 
Compiled chiefly from the records at the India Office. By 
Epwarp Tsorston. 1 vol., 8vo., pp. 1015. With Map. 21s. 
¥," The chtef objects in view in compiling this Gazetteer are :— 
let. To Pgs the relative positen of the various cities, towns, and villages, 
with as much precision as possible, and to exhibit with the greatest 
practicable brevity all that ts known respecting them; and 
2ndly. To note the various countries, provinces, or territorial divisions, and 
to describe the physical characteristics of each, together with their 
statistical, social, and political circumstances. 
To these are added minute descriptions of the principal rivers 
and chains of mountains ; thus presenting to the reader, within a brief com- 
pass, a mass of information which cannot otherwise be obtained, except from 
a multiplicity of volumes and manuscript records. 
€ 
The Bibrary Edition. 
4 vols., 8vo. Notes, Marginal References, and Map. £2 16s. 
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Thugs and Dacoits of India. 
A Popular Account of the Thugs and Daooits, the Heroditary 
‘ Sahai and Gang Robbers of India. By James Hurton. 
ost 8vo. 5s. 


Tibet, Tartary, and Mongolia. 
Their Social and Political Position, and the Religion of Boodh 
‘as there existing. Compiled from the Reports of Ancient and 
Modern Travellers, especially from M‘Huc’s Reminiscences of 
the Recent Journey of Himself and M‘Gabet, Lazariste Mis- 
sionaries of Mongolia. By Henry T. Prinser, Esq. Second 
edition. Post 8vo. 5s. 

Tilley’s (H. A.) Japan, &c. 
8vo. 16s. (See page 16). 

Tod’s (Col. Jas.) Travels in Western India. 
Embracing a visit to the Sacred Mounts of the Jains, 
and the most Celebrated Shrines of Hindu Faith between 
Rajpootana and the Indus, with an account of the Ancient 
City of Nehrwalla. By the late Lieut.Col. James Top, 
Author of Annals of Rajasthan. Royal 4to. £2 2s. 


#.* Thisis a companion volume to Colonel Tod’s Rajasthan. 


Tree and Serpent Worship, 

Or Illustrations of Mythology and Art in India in the First 
and Fourth Centuries after Christ. From the Sculpture of 
the Buddhist Topes at Sanchi and Amravati. Prepared at 
the India Museum under the Authority of the Secretary of 
State for India in Council. With Introductory Essays and 
Descriptions of the Platcs. By James Fercuson, Esq., F.B.S., 
F.R.A.S. Super-royal 4to. 100 Plates, pp. 250. £5 5s. 


Trotter's History of India. 
The History of the British Empire in India, from the 
Appointment of Lord Hardinge to thg Death of Lord Canning 
(1844 to 1862). By Lionzen James Trorter, late Bengal 
Fusiliers. 2 vols. 8vo. 16s. each. 


“The work is full of interesting matter, comprising every event of 
importance during the exciting period of the Rebellion, told in @ concise, 
straightforward, and impartial manner.”— Odserver. a 

“The arrangement of the matter, the style, and, above all, the 
spirit which pervades Captain Trotter’s pages, are worthy of great com- 
mendation.”—Calcutta Englishman. . . 

“Tt appears to us that Mr. Trotter has been eminently successfy) in 
his treatment of a very exciting agd interesting period of recent histopy.”— 
London Review. 
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% 
Two Years’ Travels in Persia, Ceylon, &c. 
A Journal of Two Years’ ‘Travels in Persia, Ceylon, &c, By- 
Rosert M. Brxwine, Esq., Madras €.8. 2 vols., 8vo. 168. ¢ 


Vambery’s Sketches of Central Asia. 
Additional Chapters on My Travels and Adventures, and of the 
Ethnology of Central Asia. By Armenins Vambery. 8vo. 168. 


“ A valuable guide on almost untrodden ground.” —Atheneum. 
Victor Hugo. 


A life written by one who has witnessed it. Including an 
Original Drama in Three Acts, entitled Inez de Castro. 
- From the French. 2 vols, Post 8vo. 10s. 6d. 


View of China, 
For Philological Purposes. Containing a Sketch of Chinese 
Chronology, Geography, Government, Religion, and Customs. 
Designed for the use of Persons who study the Chinese 
Language. By the Rev. Roperr Morrison. 4to. Macao, 
1817. 6s. 


Waring’s Pharmacopmia of India. 
8vo, 68. (See page 24), 


Watson's (Dr. J. Forbes) Textile Manufactures of India. 
Folio, £358. (See page 27). : 


Watson's (Dr. J. F.) and J. W. Kaye, The People of India. 
A Series of Photographs. Vols. 1 to 4, £0. (See page 25). 


Webb's (Dr. A. ipo i Indica. 
8vo. 14s. (See page 24). 


Wellesley’s Despatches. 
The Despatches, Minutes, and Correspondence of the Marquis 
Wellesley, K.G., durimy his Administration in India. 5 vols. 
8vo. With Portrait, Map, &c. -£6 10s. 


This work should be perused by all who proceed to India in the 
Civw Services. 


* Wellington in India. 
The Military History of the Duke of Wellington in India. 
I2mo. Is, 


Wilferforce's (Edward) Social Life'in Munich. 
Post 8vo, _ 6s. (See page 26). 
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Wilberforce’s (E.) Life of Schubert. 
Post 8vo. 6s. 


‘Williams’ (F.) Lives of the English Cardinals. 
" 2 vols., 8vo. 82s. (See page 7). 


Williams’ (F.) Life, &c., of Bishop Atterbury. 
2 vols., 8vo. 2&8. (See page 3). 


Woolrych’s (Serjeant W. H.) 

Lives of Eminent Serjeants at-Law of the English Bar. 

Contrarntne :— Adair, Barham, Barnardiston, Benloes, N. Bond, 
G. Bond; Bonythorn, Callice, Carthew, Chauncey, Cheshire, 
W. Conyers, T. Conyers, Crew, J. Darnell, sen,, J. Darnell, jun., 
Davys, Davy, Finch, Fleetwood, Glanville, Glyn, Hardres, Haw- 
kins, Hele, Heywood, Hill, Hitcham, Hooke, Hoskins, Kelyng, 
Leeds, Lens, Maynard, Methold, More, Onslow, Pell, Plowden, 
Prime, Row, Salkeld, Sellon, Shepherd, Skinner, Skipwith, 
G. Strode, T. Strode, Thompson, Toller, Tremaine, Trenchard, 
Whitaker, Whitlocke, Wilkins, Willes, Williams, and Wynne. 

By Humpsry Wi111am Woorryce, Serjeant-at-Law. 


2 vols. 8vo. 308, 


World we Live In. 
Or First Lessons in Physical Geography. For the use of 
* Schools and Students. By D. T, Ansrep, M.A., F.R.S., &c. 
7th Thousand. F cap. 8vo. 2s, 


Wraxall’s Armies of the Great Powers. 
By Sir Lascenes Wraxatt, Bart. Post 8vo. 68. (See p 22). 


Wraxall’s Caroline Matilda. ° 
Queen of Denmark, Sister of George 8rd. From Family and 
State Papers in the possession of Sir Lascelles Wraxall, Bart. 
$ vols., 8vo. 18s. ° 


Wraxall’s Military Sketches. 
By Se Lascettes Wraxatt, Bart. Post 8vo. 68. (See p. 22). 
“The book is clever and entertaining from first to last.” —Athenaum. P 


Wraxall’s Scraps and Sketches. 
By Str LascELLEs WraxaLt, Bart. 2 vols., Post 8vo. 12s, 


Contents or Vou. 1.—A Week in Constantinople.—A Wagter 
in Kertch.—From Stam to Pesth—A Day at Caito— 
Reminiscences of Baden.—A Day at the Barricades.—A Walk 
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to Wildbad. A Chapter on Gambling.—A pleasant Night of 
it.—Scoring the King.—A Day in the Desert.—A Day's 
Hunting in Baden-Baden.—Imperial Paris.—Alpine Grass, 
Farms.—Wanted a Wife.—A Night in California —Made- 
moiselle Rachel.— Byways of the Black Forest.—A Sad 
Story. 

Contents oF Vou. I].—The Dinner Question.—Railway 
Literature Abroad.—The Americans at Home.—The Village 
Priest, — Austerlitz.— Averstadt and Jena. — Heligoland. — 
Baffetti —A Night on a Whale.—A Dark Story—A Return 
Ticket to Paris—American Young Ladyism.—A Night at the 
Cafe Anglais.—A Brush with the Brigands.—The Bois de 
Boulognue.—-Baron von Stockmar.—The Secret Agency.—A 
Night or Two in Paris.—Only a Cousin. 


Yesterday and To-Day in India. 
By Srpnzy Laman Buancuarp. Post 8vo. 6s. 
Contents.—Outward Bound.—The Old Times and the New.— 
Domestic Life.—Houses and Bungalows.—Indian Servants.— 
The Great Shoe Question.—The Garrison Hack —The Long 
Bow in India.—Mrs. Dulcimer’s Shipwreck.—A Traveller's 
Tale, told in a Dark Bungalow.—Punch in India.—Anglo- 
Indian Literature.—Christmas in India.—The Seasons in 
Calcutta.—Farmers in Muslin.—Homeward Bound.—India 
as it Is. , 
“The reader will find the present volume essentially interesting, and 
the many graphio pictures which it presents of tho state of Society in India 
assuredly convey # very accurate idea of the country.”— Obdserver, 
Young’s (J. B.) Course of Mathematics. 
8vo, 128. (See page 7). 
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A SELECTION FROM 


MESSRS. ALLEN’S CATALOGUE 


OF BOOKS IN THE EASTERN LANGUAGES, &c. 





HINDUSTANI, HINDI, &c. 


[ Dr. Forbes's Works are used as Class Books in the Colleges and Schools 
in India. } 


Forbes’s Hindustani-English Dictionary in the Persian Character, 
with the Hindi words in Nagari also; and an English Hindustani 
Dictionary in the English Character; both in one volume. By Dun- 
caN Forsxs, LL.D. Royal 8vo. 42s. 


Forbes’s Hindustani Grammar, with Specimens of Writing in the 
Persian and Nagari Characters, Reading Lessons, and Vocabulary. 
8vo. 10s. 6d. 


Vorbes’s Hindustani Manual, containing a Compendious Gram- 
mar, Exercises for Translation, Dialogues, and Vooabulary, in the 
Roman Character. 18mo. 3s. 6d. 

Forbes’s Bagh o Bahar, in the Persian Character, with a complete 
Vocabulary. Royal 8yo. 12s. 6d. 

Forbes’s Bagh o Bahar in English, with Explanatory Notes, 
illustrative of Eastern Character. 8vo. 8s. 

Forbes’s Tota Kahani; or, ‘“‘ Tales of a Parrot,” in the Persian 
Character, with a complete Vocabulary. gRoyal 8vo. 8s. 


Forbes’s Baital Pachisi; or, ‘‘ Twenty-five Tales of a Demon,” 
in the Nagari Character, with a complete Vocabulary. Royal 8vo. 9s. 


Forbes’s Ikhwanu s Safa; or, “ Brothers of Purity,” in the 
Persian Character. Royal 8vo. 12s. 6d. 
[For the higher standard for military officers’ examinations. | 
Ikhwanu S Safa; or, ‘ Brothers of Purity,” Translated from the 
Hindustani of Maulavi Ikram Ali. By Jonw Pratrs, Esq., tor 
of Public Instruction in the,North Circle, Central Provinces. CarMed 
through the Press by EB. B. Easrwicx, Esq., C.B., M.P., B.B.S.,“&s., 
8vo. 10s, 6d. 
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Forbes'’s Arabio Reading Lessons, consisting of Easy Extracts 
from the best Authors, with Vocabulary. Royal 8vo., cloth. 15s. 


Beresford’s Arabic Syntax. Royal 8vo. 68, 


TELOOGOO. 
Brown's Dictionary, Reversed; with a Dictionary of the Mixed 
Dialects used in Teloogoo. 8 vols, in 2, royal 8vo. £5. 
Campbell's Dictionary. Royal 8vo. 30s, 
Brown’s Grammar. 8vo. 16s. 
Brown’s Reader. 8vo. 3 vols 27s. 
Brown’s Dialogues, Teloogoo and English. 8vo. 5s. Gd. 
Selections, or Test Book 8vo. 18s. 
Pancha Tantra. 8s. 
Percival’s English-Teloogoo Dictionary. 10s. 6d. 


TAMIL. 


Rottler's Dictionary, Tamil and English. 4to. 42s. 
Babington’s Grammar (High Dialect). 4to. 12s. 

Beschi’s Grammar (Common Dialect.) 8vo. 7s. 

Rhenius's Grammar. 8vo. 14s. 

Pope's Tamil Handbook. 8vo. 18s. 6d. 

Pope's Tamil Prose Reading Book. 8vo. 10s. 

Pope’s First Lessons in Tamil. 12mo. 12s. 

Babington’s Gooroo Paramartan, with Translation and Vocabu- 


lary. &s. 
Pancha Tanta Katha, 2 6d. 


Katha Manjiri. 8vo. 6s. 
Percival’s Tamil Dictionary. 2 vols. 10s. 6d. 


GUZRATTEE. 


Mavor's Spelling, Guzrattee and English. 7s. 6d. 
BaleMitra. Vol. 1. 8vo. 6s. éd. 
Shaburji Edalji’s Dictionary, Guzraftee and English. 21s. 


« 
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MAHRATTA. 


Molesworth’s Dictionary, Mahratta and English. 4to. 42s. 
Nolesworth’s Dictionary, English and Mahratta. 4to. 42s. 
Stevenson's Grammar. 8vo., cloth. 17s. 6d. 

Eisop’s Fables. 12mo. 2s. 6d. 

Fifth Reading Book. 7s. 


MALAY. 


Marsden’s Dictionary. ito. 25s. 
Marsden’s Grammar, 4to. 12s. 6d. 


CHINESE. 


Morrison's Dictionary. 6 vols. royal 4to. £10. 
Marshman’s—Clavis Sinica, a Chinese Grammar. 4to. £2 2s. 
Summer’s Grammar. Royal 8vo. 28s, 


Morrison's View of China, for Philological purposes ; containing a 
Sketch of Chinese Chronology, Geography, Government, Religion and 
Oustoms, designed for those who study the Ohinese language. 4to. 6s. 


MISCELLANEOUS. 


Collett’s Malayalam Reader. Ryvo. 12s. 6d. 
Esop’s Fables in Carnatica. 8vo. bound, 12s. 6d. 
David’s Turkish Grammar. 15s. 


Wilson’s Glossary of Judicial and’Revenue Terms, and of useful 
Words occurring in Official Documents relating to the Administration 
of the Government of British India. From the Arabic, Persian, 
Hindustani, Sanskrit, Hindi, Bengali, @riya, Marathi, Guzarathi, 
Telugu, Karnata, Tamil, Malayalam, and other Languages. Compiled 
and published under the authority of the Hon. the Court of Directors 
ofthe E.I. Company. 4to., cloth. #1 10s. 


Messrs. Wm. H. Allen & Cos Catalogues of Printed and ca 6 sit 
Books in the Eastern Languages, to which is added a list of Oriental Manu- 
scripte, may be had gratts on application. 


ee ere oa 





38 Wu. H. Arrex & Co., a 





4 
cs 


MAPS OF INDIA, etc., 


QO 
District’ Map of India ; 
Divided into Oollectorates with the Telegraphs and Railways from Go- 
vernment surveys. On six.sheets—size, 5ft. Gin. high; 5ft. Sin. wide ; 
in a case, £2 12s. 6d. ; or, rollers, varn., £3 3s. 


A General Map of India ; 
Compiled chiefly from surveys executed by order of the Government 
of India. On six sheetse—size, 5 ft. 3in. wide; 5 ft. 4in, high, £2 ; 
or, on cloth, in case, £2 12s. 6d.; or, rollers, varn., £3 8s. 


Map of India; 
From the most recent Authorities. On two sheets—asize, 2 ft. 10in. 
wide; 3 ft. 3 in. high, 16s. ; or, on cloth, in a case, 21 1s. 


Map of the Routes in India; ‘ 
With Tables of Distances between the principal Towns and Military 
Stations. On one sheet—size, 2 ft. 3 in wide; 2 ft. 9 in. high, 9s. ; 
or, on cloth, in a case, 12s. 


Map of the Western Provinces of Hindoostan, 
The Punjab, Cabool, Scinde, Bhawulpore, &., including all the States 
between Candahar and Allahabad. On four sheets—size, 4 ft. 4in. 
wide; 4 ft. 2 in. high, 30s. ; or, in case, £2 ; rollers, varnished, £2 10s. 


e 
Map of India and China, Burmah, Siam, the Malay Penin- 
sula, and the Empire of Anam. On two sheets—size, 4 ft.3 in. wide ; 
8 ft. 4 in. high, 16s.; or, on cloth, in a case, £1 5s. 


Map of the Steam Communication and Overland Routes 
between England, India, Chirm, and Australia. In a case, 14a.; on 
rollers, and varnished, 18s. ) 


Map of Affghanistan ang the adjacent Countries. 
On one sheet-—size, 2 ft, 3in. wide; 2 ft. 9in. high, 9s. ; in case, 12s. 


Map of China, ; 
From the most Authentic Sources of Information. One large sheet— 
site, 2 ft. 7 in. wide ; 2 ft. 2 in. high, 63.; or, on cloth, in case, 88. 


Map of the World ; 
On Mercator’s Projection, showing the Tracts of the Early Navigators, 
w the Currents of the Ocean, the Principal Lines of great Circle Sailing, 
«and the most recent discoveries. On ‘our sheets—size, 6ft. 2 in. wide ; 
4 ft. 3 in. high, £2; on cloth, in acase, £2 10s. ; or, with rollers, and 
varnished, £3. 
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4LLEN’ ~ INDIAN MAIL, 
@ficral L Gantt 


FROM 
INDIA, CHINA, AND ALL PARTS OF THE EAST. 
SS Post— 

Auten’s Inp1aN Matz contains the fallest and most authentic Reports 
of all important Occurrences in the Countries to which {t is devoted, com- 
piled chiefly from private and exclusive sources. It has been pronounced 
by the Press in general to be indiepensable to all who have Friends or Rela- 
tives in the East, as affording the only correct information regarding the 


Services, Movements of Troops, Shipping, and all events of Demestic and 
individual interest. 


The subjoined list of the usual Contents will show the Importance and 
variety of the information concentrated in Attzn’s Inpran Mat. 
T3S2 fOS 
Summary and Review of Eastern News. 
Precis of Public [ntelligence ne a of Ships 


Q 


Selections from the Indian Press ” Passengers 
Movements of Troops ” Departore of Ships 
The Government Gazette Passengers 
Courts Martial Commercial-state of the Markets 
Domestic Intelligence—Births ” Indian Securities 
” ” Marriages ” Freights 
” ” Deaths &c. &c. &ec. 
. Home Intelligence relating to India, Se. 
Original Articles Arrival reported in England 
Miscellaneous Information Departures’ ,; 
Appointinents, Extensions, of (Shipping—Arrival of Ships 
Purloughs, é&c. oy ” Passengers 
” Civil o 45 Departure of Ships 
” Military ” ae Passengers 
“ Ecclesiastical and ‘ Veasel spoken with 
” Marine &c. é&c. &¢. 


Review of Works on the Hast. ~And 1 Notice 
connected with India and the percicen: — afair4 
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Throughout the Paper one ‘aortas system of arrangement prevails, and at the conclusion 
of each year an Inpsx is furnished, to enable Subscribers to 
bind up the Volume, which forms a complete 


ASIATIC ANNUAL REGISTER AND LIBRARY OF REFERENCE, : 


Loxpon: Wu. H. ALLEN & Co.,13, WATERLOO PLAOE,8.W. 
(PUBLISHERS,TO THE INDIA OFFICE), ~ 


To whom Communications fOr the Editor, and Advertisoments 


are requested to be addressed. . j 
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NEW FEATURES:— ° 
THE ROLL OF HONOUR: A Record of Noble Deeds. ° + 


THE INVESTOR: An examination of the Financial and Com- 
mercial Projects of the Month. 


er SEASON OF 1870: Music, Painting and Society of the 
eriod. 


-A NEW POEM, by the Author of “ Festus.” 
THE EDINBURGH REVIEWERS. 


A NEW NOVEL IN JULY, by H. Svurnmrianp Epwanps. 
Author of the ‘“‘ Two Prima Donnas,” &c. i 
ae 
The following are amongst the Contributors to The Gentleman's *¥ 
Magazine :— ‘ 





SHIRLEY BROOKS. THE AUTHOR OF “FESTUS.” 
* CAVENDISH.” MR. CONSUL TOWLE. 
PERCY FITAGERALD. LUKE LIMNER. 
8. H. BRADBURY. FENTON CLIFFE. } 
ELIRU BURRITT. 8. WALPOLE. * | 
CHARLES DICKENS, JUN. JOSEPH HATTON. 
BLANCHARD JERROLD. EDWIN ARNOLD. 
DUTTON COOK. J. OARPENTER. 
HENHY KINGSLEY. EDWARD CAPERN, 
TOM TAYLOR, c WILLIAM SAWYER. 
~ VICTOR HUGO. DR STALLARD. 
DORA GREENWELL. T. J. GULLICK. 
WALTER MAYNARD. © 8. P. OLIVER. » 


AND OTHER WELL-KNOWN WRITERS. 
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